This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


THE   SCOTS   DIGEST 


1800-1873 


EDITOR 
R.  CANDLISH  HENDERSON,  LL.B.,  Advocate 

AS8ISTED    BY 

C.  H.  BROWN,  LL.B. ;  W.  J.  ROBERTSON,  LL.B. ;  ALEXANDER  TAYLOR,  LL.B. 

J.  B.  BALLINGALL,  LL.B. ;  GEORGE  HART,  LL.B. ;  J.  SMITH  CLARK 

LL.B. ;  D.  P.  FLEMING,  LL.B.  ;  JAMES  MACDONALD,  LL.B. 

D.  OSWALD  DYKES,  LL.B. ;  M.  MILLAR  CRAIG,  LL.B. 

R.  W.  LYALL  GRANT,  LL.B.,  AND 

A.  C.  BLACK,  LL.B. 

Advocates 


THE  SCQXS  DIGEST 

OF  SCOTS  APPEALS  IN  THE  HOUSE  OF  LORDS  FROM  1707 
AND  OF  THE  CASES  DECDDED  IN  THE 

SUPREME  COURTS  OF  SCOTLAND 


1800  to   1873 

VOLUME  I 

ABUSE    OF    PROCESS 

TO 

EDUCATION 


EDINBURGH 

WILLIAM 


IAM    (jjBKEN    &    SON 
T.    &   TCLARK 


AGENTS  IN  GLASGOW 

WILLIAM  HODGE  &  COMPANY ;  JOHN  SMITH  &  SONS 

1908 


PRINTED  FOR 

WILLIAM     GREEN    &     80NS 

BY  MORRISON  AND  OIBB  LIMITO) 
October  1906 


^^■5^5 


PKEFATORY   NOTE 
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them  in  this  Digest.  The  decisions  of  the  House  of  Lords  are 
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A  large  number  of  cross-references  appear  in  the  indices  at 
the  head  of  the  titles,  and  at  the  end  of  the  concluding  volume 
of  this  series  of  the  Digest  will  be  found  an  exhaustive  index 
of  the  titles  and  main  head-words  used  in  this  series. 

I  must  express  our  thanks  to  Mr.  Ren  ton  of  the  Advocates' 

Library,  who  has  checked  the  references  and  prepared  the  table 
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Arrest,  Damages  for,  see  title  Arrest. 
Arrestment,  Damaqes  for,  1-9. 

On  Dependence,  10-14. 
Auctioneer,  79. 
Bill  of  Exchange,  Diligence  on,  15,  16, 

20. 
Caption,  Damages  for  Wrongous,  17. 
Charge,  Damages  for  Wrongous,  18-23, 

26,  27,  53,  57. 
Ccstom-House  Officer,  66. 
Dean  of  Guild,  24,  36. 
Decree  in  Absence,  19,  25. 
Ejection,  Damages  for  Wrongous,  28- 

31,  32. 
Evidence,  8,  33,  41,  65. 
Inhibition,  Damages  for  Wrongous,  34. 
Interdict,  Damages  for  Wrongous,  26, 

27,  35-45. 

Law  Agent,  15,  18. 

Maills  and  Duties,  47. 

Malice,  3,  4,  10-14,  16,  20,  25,  38,  39,  43, 

46,  50,  58,  59,  66,  68,  69. 
Messenger-at-Arms,  15, 18,  48,  55 ;  and 

see  title  Arrest. 
Oppression,  5, 12,  48,  82. 
Poinding,  Wrongous,  50-57. 
Probable  Cause,  3,  4, 10,  14,  38,  39,  66, 

68, 69,  73 ;  and  see  title  Arrest. 
Prosecution,  Wrongous,  5&-60. 
Removing,  Damages  for  Wrongous,  61, 

62. 
Searching  Premises,  63,  64. 
Seizure  of  Goods,  64-74. 
Sequestration   for   Rent,  Wrongous, 

75-83. 
Ship,  6-9, 13, 14,  74. 
Small  Debt  Decree,  57,  84. 
Warrant,  Absence  or  Irregularity  of, 

23,  29,  31,  36,  63,  64,  69,  84. 

1.  Arrestment. — An  arrestment,  proceeding 
on  a  Sheriif-Court  summons  which  was  not 
executed  at  all,  and  fell  from  non-execution 
within  the  forty  days,  was  used  in  the  hands 


of  a  mercantile  firm  in  this  country,  on  goods 
which  they  held  for  behoof  of  a  foreigner. 
Damages  awarded  for  the  use  of  this  arrest- 
ment, although  the  party  aggrieved  had  failed 
to  employ  the  usual  remedy  of  applying  for 
letters  of  loosing  arrestment.  Clarke,  etc.  v. 
Brooks,  1837,  10  J.  52* 

2.  Arrestment  —  Horse.  —  Arresters  of  a 
horse  which  was  not  the  property  of  their 
debtor,  and  which  they  refused  to  restore,  held 
liable  in  damages.  Smith  &  Goivans  v.  Arnott, 
1821,  1  S.  8 ;  Hume  31. 

3.  Arrestment— Malice— Probable  Cause. 

— In  an  action  of  damages  for  injury  alleged 
to  have  been  caused  by  the  use  of  arrestments, 
held  that  malice  and  want  of  probable  cause 
must  be  put  in  issue.  Brodie  v.  Young,  1851, 
13  D.  737  ;  23  J.  319  * 

4.  Arrestment— Malice— Probable  Cause. 

— In  an  action  of  damages  for  the  use  of  arrest- 
ments, the  pursuer  made  a  general  averment 
of  malice  and  want  of  probable  cause.  Held 
that  the  action  was  relevant.  Baillie  v.  Hume 
d:  Adamson,  1853,  16  D.  161 ;  26  J.  73  * 

5.  Arrestment  —  Oppression.  —  A  party, 
after  making  reference  to  oath  in  a  suspension 
of  a  charge  of  a  bill,  that  the  holder  was  not 
a  bona  fide  onerous  indorsee,  which  was  nega- 
tived, and  the  reasons  repelled,  held  not  entitled 
to  insist  in  an  action  of  damages,  on  the  ground 
that  the  diligence,  in  virtue  of  which  arrest- 
ment was  executed,  was  nimious  and  oppres- 
sive.    M'Innes  v.  Dickie,  1822,  1  S.  427. 

6.  Arrestment  —  Ship.  —  A  party  who 
arrested  for  a  debt  due  him  by  A,  a  ship 
possessed  by  A  but  registered  and  owned  by 
B,  held  liable  to  B  in  damage  for  the  delay 
caused  thereby.  Gray  <k  Co.  v.  Farqxihar,  1823, 
2  S.  160  * 

7.  Arrestment  —  Ship.  —  A  party  found 
entitled  to  damages  for  arrestment  of  a  vessel 
of  which  he  was  master,  and  for  detention 
during  an  ill-founded  action,  on  a  bond  de 
jvdicio  sisti,  granted  in  consequence  of  his 
apprehension  on  a  meditatio  jugce  warrant. 
Clark  v.  Thomson,  1816,  1  Mur.  161. 

8.  Arrestment  —  Ship  —  Evidence  of 
Ownership.  —  In  an  action  of  damages  for 
arresting  a  vessel,  prima  facie   evidence    of 
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ownership  is  sufficient.  Snadon  v.  Stewart, 
1819,  2  Mur.  67. 

9.  Arrestment— Ship— Invasion  of  Vessel 

— In  an  issue  whether  the  defenders,  malici- 
ously and  without  probable  cause,  arrested  a 
foreign  vessel,  the  master  and  crew  of  which 
were  foreigners,  held  not  necessary  to  insert 
the  locus  where  the  arrestments  were  used.  In 
an  issue  whether  a  foreign  vessel,  arrested  and 
taken  from  her  anchorage  to  a  neighbouring 
harbour,  through  carelessness  or  unskilfulness 
on  the  part  of  the  defenders,  or  of  those  for 
whom  they  were  responsible,  struck  against  the 
quay  and  was  injured,  it  is  immaterial  whether 
tnis  took  place  before  or  after  the  arrestments 
were  used.  Petersen  v.  JPLean  db  Hope  dh  Hertz, 
1868,  6  M.  218  ;  40  J.  134* 

10.  Arrestment  on  Dependence— Malice 
— Probable  Cause. — In  an  action  of  damages 
by  a  party  who  was  assoilzied  from  an  action, 
on  the  dependence  of  which  arrestments  had 
been  executed,  held  that  malice  and  want  of 
probable  cause  must  be  averred.  Henning  v. 
Hewetson,  1852, 14  D.  487  ;  24  J.  233  ;  1  Stuart 
474* 

11.  Arrestment  on  Dependence— Malice. 

— Verdict  for  a  defender  under  an  issue  as  to 
having  maliciously  used  arrestments  on  the 
dependence  of  an  action.  Lord  Duffus  v. 
Davidson,  1828,  4  Mur.  558. 

12.  Arrestment  onDepandence— Malice- 
Oppression— Apprehension  in  Meditatione 
fogies. — An  averment  that  an  arrestment  on 
the  dependence  of  an  action  and  that  a  warrant 
to  apprehend  as  in  meditatione  fugas  were  illegal, 
nimious,  and  oppressive,  held  irrelevant,  malice 
not  being  alleged.  Duff  v.  Bradberry,  1825,  4 
S.22. 

13.  Arrestment  on  Dependence— Ship- 
Malice. — A  coalmaster  who  furnished  a  cargo 
of  coals  on  the  order  of  the  master  of  a  steam- 
vessel,  raised  an  action  for  the  balance  of  the 
price  against  the  master  as  representing  the 
owners,  and  he  arrested  the  vessel  on  the  de- 
pendence. In  an  action  of  damages  at  the 
instance  of  the  owners,  who  alleged  that  the 
coals  were  bought  not  for  the  use  of  the  vessel, 
but  as  a  speculation  by  the  master  on  the  em- 
ployment by  the  charterers,  who  were  in 
possession  of  the  vessel  on  a  time-charter, 
held  (1)  that  the  pursuers  were  entitled  to  an 
issue  to  try  whether  the  ship  had  been  arrested 
wrongously  and  without  legal  warrant ;  and 
(2)  that  the  pursuers  were  not  bound  to  put 
malice  in  issue.  Meikle  v.  Sneddon,  1862,  24 
D.  720 ;  34  J.  357* 

14.  Arrestment  on  Dependence— Ship- 
Malice— Probable  Cause.— In  an  action  of 
damages  for  injury  alleged  to  have  been  caused 
by  the  arrestment  of  a  ship  on  the  dependence 
of  an  action,  and  by  her  consequent  detention 
for  a  year  in  harbour,  held  that  malice  and 
want  of  probable  cause  must  be  put  in  issue. 
Wolihehker  v.  Northern  Agricultural  Co.,  1862, 
1  M.  211 ;  35  J.  156.  See  Petersen  v.  MlLean 
dh  Hope,  1868,  6  M.  218  ;  40  J.  134  * 


15.  Bill  of  Exchange  —  Acceptance  by 
Father— Diligence  against  Son— Liability 
of  Law  Agent— Messenger-at-Arms.— Dam- 
ages awarded  against  a  party,  his  agent,  and  a 
messenger,  for  executing  diligence  against  a 
son,  on  a  bill  accepted  by  his  father.  Hamilton 
v.  Anderson,  1830,  5  Mur.  312. 

16.  Bill  of  Exchange— Recording  Protest 
— Malice. — An  action  of  damages  for  injury 
alleged  to  have  been  caused  by  the  defender 
recording  a  protest  for  non-payment  of  a  bill, 
part  of  which  was  said  to  have  been  paid, 
dismissed,  on  the  ground  that  the  pursuer 
had  failed  to  prove  that  the  recording  was 
malicious.  Gardner  v.  Martin,  1864,  2  M. 
1183;  36  J.  593* 

17.  Caption— Horning— Party  proceeded 
against  individually  instead  of  as  Trustee. 

— A  party  who,  in  the  character  of  trustee, 
had  granted  a  bond  for  money  lent  to  the 
trust  estate,  raised  an  action  for  damages 
against  the  creditor  in  the  bond  for  having 
proceeded  with  the  diligence  of  horning  and 
caption  against  him  personally.  The  defender 
was  assoilzied.  Campbell  v.  Gordon,  1844,  6  D. 
1030. 

18.  Charge— Charge  for  more  than  Due- 
Liability  of  Law  Agent  and  Messenger-at- 
Arms. — Held  that  neither  a  law  agent  nor  a 
messenger-at-arms  was  liable  in  damages  for 
executing  diligence  for  a  sum  larger  than  was 
actually  due,  unless  they  were  cognisant  or 
ought  to  have  been  cognisant  of  the  overcharge. 
Henderson  v.  RoUo,  1871, 10  M.  104 ;  44  J.  73* 

19.  Charge  — Decree  in  Absence— Debt 
previously  Paid. — A  party  having  been  sum- 
moned to  pay  a  debt  which  he  had  previously 
paid,  and  having  been  charged  on  a  decree  in 
absence,  raised  an  action  of  damages  against 
the  pursuer.  Averments  held  not  relevant  to 
entitle  to  an  issue.  Ormiston  v.  Redpath, 
Brown,  db  Co.,  1866,  4  M.  488  ;  38  J.  226  * 

20.  Charge  — Diligence  done  on  a  Bill 
after  Payment— Malice. — In  an  action  of 
damages  for  injury  alleged  to  have  been 
caused  by  the  defenders  recording  a  protest 
for  non-payment  of  a  bill,  and  charging  there- 
on, although  the  bill  had  been  previously  paid, 
eight  days  after  it  had  become  due,  held  that 
a  charge  was  a  diligence  and  not  a  judicial  act, 
and  that  therefore  it  was  not  necessary  to  put 
malice  in  the  issue.  Gibb  v.  Edinburgh  Brewery 
Co.,  1873,  11  M.  705;  45  J.  438* 

21.  Charge— Diligence  for  fall  Amount  of 
Debt— Composition  agreed  to. —  Damages 
claimed,  but  not  found  due,  for  executing 
diligence  for  the  full  amount  of  the  debt  after 
agreeing  to  accept  of  a  composition.  Robertson 
v.  Ferguson,  1820,  2  Mur.  303. 

22.  Charge— Erroneous  Decree.— A  party 
executing  diligence  on  the  regular  decree  of  a 
competent  court,  cannot  be  sued  for  damages, 
although  the  decree  should  be  ultimately 
found  to  be  erroneous,  and  although  steps  hail 
been  taken  at  the  time  of  using  the  diligence 
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for  bringing  it  under  reduction.    Aitken  v. 
Finlay,  1837,  15  S.  683  ;  12  Fac.  660.* 

23.  Charge  — Poor-Bates  — Illegal  War- 
rant. —  Action  of  damages  in  the  Court  of 
Session  for  issuing  and  executing  an  alleged 
illegal  warrant  for  recovery  of  poor-rates  held 
excluded  by  sec  86  of  the  Poor-Law  Act  (8 
and  9  Vict  c  83).  Oakeley  v.  Campbell,  1867, 
6  M.  12  ;  40  J.  10  * 

24.  Dean  of  Guild— Opposition  to  Applica- 
tion.— A  party  opposed  an  application  to  the 
dean  of  guild  for  leave  to  erect  certain  buildings, 
and  was  successful  in  his  opposition ;  but,  on 
appeal  to  the  House  of  Lords,  he  made  no 
appearance,  and  did  not  intimate  that  he  was 
not  to  oppose  the  appeal.  Held,  on  the  judg- 
ment being  reversed,  that  his  conduct  up  to  the 
date  of  the  appeal  was  not  relevant  to  subject 
him  in  a  claim  of  damages.  Gordon  v.  Royal 
Bank  of  Scotland,  1826,  5  S.  164  ;  2  Fac.  104.* 

25.  Decree  in  Absence— Debt  previously 
Paid— Publication  in  "Black  List  "-Mal- 
ice.— A.  raised  an  action  in  the  sheriff  court 
against  B.  for  a  debt  B.,  without  appearing 
in  the  action,  paid  A.  the  amount  of  the 
debt,  with  a  certain  sum  for  expenses ; 
but,  notwithstanding  such  payment,  decree  in 
absence  was  thereafter  taken  in  the  action  in 
sheriff  court,  and  was,  but  without  A.'s  instru- 
mentality, published  in  certain  "  Black  Lists." 
In  an  action  for  damages  by  B.  against  A.,  held 
that  the  taking  of  the  decree  in  absence  by  A. 
was  actionable,  provided  it  was  malicious,  but 
not  otherwise.  Opinions,  that  damages  were 
not  recoverable  against  A.  for  the  publication 
of  the  decree  in  the  "  Black  Lists,"  for  which  he 
was  not  responsible.  Dairies  <b  Co.  v.  Brown 
ALyeU,  1867,  5  M.  842 ;  39  J.  471.* 

26.  Diligence— Wrongful  Use  of —In  an 
action  of  damages  for  wrongous  use  of  diligence 
directed  against  the  principal  parties  for  whom 
the  diligence  was  alleged  to  have  been  exe- 
cuted, and  also  against  the  law  agent,  held  that 
separate  issues  ought  to  be  taken  against  each 
of  the  defenders.  Inglis  v.  M'Intyre,  1861, 
23  D.  1240 ;  33  J.  625* 

27.  Diligence  —  Wrongful  Use  of— An 
action  of  damages  for  injury  sustained  through 
judicial  procedure  and  diligence  by  the  society 
of  writers  to  the  signet,  against  a  member  of 
their  body,  dismissed  as  irrelevant,  even  as  to 
the  patrimonial  loss  consequent  on  execution 
pending  appeal  of  a  decree  subsequently 
reversed.  Graham  v.  Dundas,  1829,  7  S.  876  ; 
4  Fac  1177* 

28.  Election,  —  A  landlord  was  held  not 
liable  in  damages  to  a  tenant  for  ejecting  him 
and  his  family  at  a  time  when  it  was  alleged 
he  had  also  the  tenant's  effects  attached  by 
sequestration.     Tait  v.  Paton,  1825,  4  S.  208  * 

29.  Ejection— Application  for  Warrant- 
Warrant  not  Executed.— The  applying  for 
and  obtaining  an  illegal  warrant  of  ejectment 
forms  a  relevant  ground  of  damage,  though 
the  warrant  may  not  have  been  executed. 
Bisset  v.  Whtisan,  1842,  5  D.  5 .* 


30.  ejection— Suspension  of  Agricultural 
Operations. — A  landlord  raised  an  action  of 
removing  against  a  tenant,  alleging  that  he  had 
no  tack  ;  but  it  was  proved  that  a  missive  had 
been  granted  under  which  he  took  possession, 
that  it  was  in  the  hands  of  the  landlord's 
factor,  and  the  tenant  was  assoilzied  with 
expenses.  Held  that  he  had  no  claim  against 
the  landlord  for  the  damage  sustained  by  sus- 
pending his  agricultural  operations  in  conse- 
quence of  the  action.  Cree  v.  CoUier,  1821, 
1  S.  170. 

31.  Ejection— No  Warrant— In  an  action 
of  damages  for  ejection  without  a  warrant,  a  title 
of  possession  must  be  averred.  Averments 
which  held  irrelevant  to  go  to  trial.  Macdonald 
v.  Chisholm,  1860,  22  D.  1075 ;  32  J.  494  * 

32.  ejection— Title  to  Sua— In  an  action 
of  damages  for  wrongous  ejection  by  an  agent 
against  his  principal,  in  which  each  asserted 
that  he  was  tenant  of  certain  premises  in 
Belfast,  held  that  the  pursuer  had  to  establish 
a  right  of  tenancy  in  his  own  person  according 
to  the  law  of  Ireland.  Sanders  v.  Baird  <£  Son, 
1835,  14  S.  62. 

33.  Evidence  — Admissibility- Nominal 
Pursuer. — In  an  action  of  damages  for 
execution  of  irregular  diligence,  it  is  not  com- 
petent for  the  defender  to  prove  that  the 
pursuer  is  merely  a  nominal  party,  unless  an 
issue  has  been  taken  as  to  this.  Quigley  v. 
Reid,  1827,  4  Mur.  368. 

34.  Inhibition  on  Dependence.— A  party 
raised  an  action  concluding  to  have  the  defender 
(who  resided  abroad)  ordained  to  make  up  titles 
to  two  heritable  subjects  and  convey  them 
to  him,  and  he  used  a  general  inhibition  on 
the  dependence.  No  appearance  being  en  tered , 
decree  in  absence  was  then  pronounced.  There- 
after the  defender  sold  a  portion  of  his 
property,  and  incurred  considerable  expense 
in  consequence  of  the  purchaser  having  dis- 
covered the  inhibition.  Held  that  as  the 
defender  had  not  applied  to  have  the  inhibi- 
tion restricted  to  the  two  subjects  prior  to  the 
sale,  he  had  no  claim  for  damages  for  the  use 
of  the  diligence.  Macleod  v.  Macleod,  1836,  15 
S.  248  * 

35.  Interdict— Bona  fide— No  Liability.— 

Held  in  the  special  circumstances  of  the  case 
that  a  party  who  in  good  faith  but  wrongously 
had  obtained  and  kept  up  an  interdict  for  two 
years  was  not  liable  in  damages  to  the  party 
interdicted  though  he  had  suffered  loss  in 
consequence.    Moir  v.  Hunter,  1832,  US.  32  * 

36.  Interdict— Building— Dean  of  Guild 
Warrant — A  party  having  begun  to  erect  a 
building  at  the  back  of  a  house  within  burgh, 
without  a  special  warrant  from  the  dean  of 
guild,  and  being  prevented  from  completing  it 
for  some  time,  pending  the  discussion  of  an 
unfounded  application  for  an  interdict  by  a 
neighbour,  held  not  entitled  to  recover  damages 
from  that  person.  Mudie  v.  Miln,  1828,  6  S. 
967* 
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37.  Interdict— Caution.  — Interdict    was 

granted  on  caution  for  damage  if  it  was  found 
to  be  wrongous.  Question  whether,  the  inter- 
dict being  wrongous,  this  concluded  the  question 
of  the  interdictory  liability  and  left  open  only 
the  assessment  of  damages  ?  Elibank  v.  Renton, 
1833,  11  S.  238* 

38.  Interdict— Detention  of  Contractors' 
Plant— Order  by  Arbiter— Malice— Probable 
Cause. — In  an  action  at  the  instance  of  con- 
tractors against  a  railway  company,  for  illegally 
detaining  their  plant  upon  the  completion  of 
the  contract,  it  was  objected  for  the  defenders 
that  the  action  was  irrelevant,  the  detention 
having  been  ordered  by  an  arbiter  ex  proprio 
motu ;  and  further,  that  any  issue  must  contain 
the  words  "  maliciously  and  without  probable 
cause,"  in  respect  that  the  detention  had  been 
effected  by  interdict  of  the  Court  of  Session, 
applied  for  by  the  defenders  in  order  to  carry 
out  the  arbiter's  order.  Action  held  relevant. 
Robinson,  v.  North  British  Railway  Co.,  1864, 
2  M.  841 ;  36  J.  420* 

39.  Interdict— Evidence  of  Wrongous  Use 
of— Malice— Probable  Cause.— In  an  action 
of  damages  for  wrongous  use  of  interdict  the 
judgment  of  the  court  in  the  original  process 
recalling  the  interdict  is  conclusive  evidence 
that  the  interdict  was  wrongously  obtained: 
and  the  fact  that  the  interdictor  acted  in  good 
faith  and  on  probable  cause  does  not  relieve 
him  of  liability.  Miller  v.  Hunter,  1865,  3  M. 
740  ;  37  J.  381  * 

40.  Interdict— False  Statements— Speci- 
fication.—  In  an  action  of  damages  for 
wrongous  interdict,  the  pursuer  specified  the 
injury  he  had  sustained,  and  averred  generally 
that  the  interdict  had  been  obtained  on  a  false 
statement  of  fact  and  erroneous  pleas  in  law. 
Held  that  the  action  was  irrelevant  in  respect 
of  want  of  specification.  Reid  v.  Bruce,  1855, 
17  D.  1100;  27  J.  556. 

41.  Interdict  —  Landlord  and  Tenant- 
Breach  of  Lease— Admissibility  of  Evidence. 

— It  is  incompetent,  under  an  issue  whether  a 
landlord  in  violation  of  a  lease  interdicted  his 
tenant,  to  prove  that  the  tenant  had  acted 
illegally  ana  in  violation  of  his  lease.  Roberts 
v.  E.  ofRosebery,  1825,  4  Mur.  1. 

42.  Interdict— Landlord  and  Tenant- 
Sale  of  Waygoing  Crop.— A  tenant  whose 
entry  and  ish  was  at  Martinmas,  was  bound  by 
his  lease  "  to  consume  the  whole  growing  fodder 
(except  hay),  with  the  said  beBtial  thereon,  and 
lay  the  whole  dung  made  therefrom  on  the 
lands  hereby  let."  Held  that  this  obligation 
did  not  apply  to  the  waygoing  crop  ;  and  the 
incoming  tenant  having  interrupted  a  public 
sale  of  the  straw  of  that  crop,  by  a  protest  on 
the  ground  that  the  tenant  had  no  right  to  sell 
it,  found  liable  in  damages.  Philp  v.  Morton, 
1816,  Hume  865. 

43.  Interdict — Malice. — In  an  action  of 
damages  for  the  wrongous  use  of  an  interdict 
obtained,  in  terms  of  a  report  by  a  person  of 


skill,  malice  need  not  be  averred.  Gilmour  v. 
Gilchrist,  1857,  29  J.  411. 

44.  Interdict— Trustee  in  Sequestration. 

— The  trustee  in  a  sequestration  held  liable 
in  damages  for  wrongous  interdict.  Graham 
<t  Baxter  v.  Herbertson,  1824,  3  S.  117* 

45.  Interdict— Interim  Interdict— False 
Statement— Execution    of  Diligence.  — A 

creditor  who  had  poinded  his  debtor's  furniture, 
brought  an  action  for  payment  of  the  whole  debt 
against  a  third  party,  on  the  ground  that  the 
latter  had  obtained  an  interim  interdict  of  the 
execution  of  poinding  on  the  representation  of  a 
transaction  which  was  fraudulent  and  untrue  ; 
that  during  the  subsistence  of  the  interdict  the 
furniture  had  been  carried  off;  and  that  he 
had  thus  been  prevented  from  recovering  his 
debt  by  legal  diligence.  Held  that  the  alleged 
interference  with  the  pursuer's  diligence  aid 
not  create  a  personal  liability  against  the 
defender  for  payment  of  the  debt  Arnot  v. 
Dowie,  1863,  2  M.  119 ;  36  J.  53* 

46.  Interdict— Interim  Interdict— Malice 
— False  Statements. — In  an  action  of  damages 
for  loss  caused  by  interim  interdicts  alleged 
to  have  been  wrongously  applied  for  and  ob- 
tained by  the  defender,  held  that  it  was  not 
necessary,  for  the  pursuers  to  aver  that  the 
statements  upon  which  the  defender  had  ob- 
tained the  interdicts  were  false,  or  to  put 
malice  in  the  issue.  AbeVs  Exrs.  v.  Edmond, 
1863,  1  M.  1061 ;  35  J.  627* 

47.  Maills  and  Duties— Opposition  by 
Prior  Creditor. — The  holder  of  a  postponed 
security,  who  had  raised  an  action  of  maills 
and  duties  against  the  principal  debtor  and 
the  tenants,  held  not  entitled  to  damages  against 
a  prior  creditor  who,  though  not  called,  had 
entered  appearance,  merely  to  the  effect  of 
protecting  nis  own  rights,  although  it  was 
alleged  that  by  so  doing  he  had  prevented  the 
pursuer  for  six  weeks  from  obtaining  decree,  in 
which  time  the  debtor  had  escaped,  and  the 
only  effectual  means  of  recovering  the  debt 
had  been  thereby  lost  Walker  v.  Gemmell, 
1846,  8  D.  838;  18  J.  454. 

48.  Messenger-at- Arms  —  Oppression  in 
Exacting  Fees. — A  messenger  who  exacted 
from  a  debtor,  against  whom  he  had  a  caption, 
£3, 178.  as  his  fees,  besides  the  debt,  held  guilty 
of  oppression,  and  found  liable,  with  his 
employer,  in  damages.  Paterson  v.  Philip, 
1811,  faume  278. 

49.  Opposing  Probate  — Malice.  — In  an 

action  of  damages  for  loss  sustained  by  the 
pursuer  in  consequence  of  the  defender  oppos- 
ing probate  of  a  will  in  the  pursuer's  favour, 
malice  and  want  of  probable  cause  must  be 
averred.  Cleland  v.  Laurie,  1848,  10  D.  1372 ; 
20  J.  500* 

50.  Poinding. — Damagesawarded  for  wrong- 
ously using  a  poinding.  Charters  v.  Wilson 
db  Co.,  1838,  M'F.  4. 

51.  Poinding. — Verdict  for  a  defender  in  an 
action  of  damages,  for  wrongfully   poinding 
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goods  in  the  pursuer's  possession.      Combe  & 
Co.  v.  Hossaek,  1826,  4  Mur.  49. 

52.  Poinding. — Averments  in  an  action  of 
damages  for  alleged  wrongful  poinding,  which 
held  irrelevant.  Brown  v.  BrownUe,  1866, 
3S.LR  17. 

53.  Poinding  —  Charge  —  Irregularity  — 
Wrong  Designation  of  Debtor.  —  In  the 
charge  following  on  a  bill  the  debtor  was 
designated  "James"  in  place  of  "Robert." 
The  debtor  sued  the  charger  for  damages  in 
respect  of  the  poinding  which  followed.  A 
verdict  in  favour  of  the  charger  was  set  aside 
as  contrary  to  law,  seeing  the  poinding  was 
virtually  without  warrant.  M'Cloitote  v. 
Strvthen,  1840,  12  J.  379  * 

54.  Poinding— Execution  after  Arrest- 
ments by  Defender's  Creditors— Multiple- 
poinding — Sist  of  Diligence. — In  an  action 
of  damages  on  the  ground  that  a  poinding  of 
effects  had  been  carried  into  execution,  not- 
withstanding arrestments  had  been  used  in  the 
pursuer's  hands  by  creditors  of  the  defender, 
that  the  pursuer  had  thereafter  raised  a 
summons  of  multiplepoinding  which  had  been 
served  on  the  defender,  that  the  messenger 
was  aware  of  the  fact  that  the  arrestments  had 
been  used  prior  to  the  poinding,  and  that  the 
multinlepoinding  was  in  dependence,  held 
that  the  service  of  the  summons  of  multiple- 

Soinding  was  not  equivalent  to  a  sist  of 
iligence,  and  that  no  relevant  statement  had 
been  made  to  found  a  claim  of  damages. 
Hendry  v.  Brown,  1851,  13  D.  1046 ;  23  J. 
484. 

55.  Poinding— Execution  after  Sist  of 
Diligence— Knowledge  of  Sist— Liability  of 
Messenger. — In  an  action  of  damage*  for 
illegal  poinding  and  sale  of  goods,  against  the 
messenger  who  executed  the  diligence,  after  a 
sist  obtained  by  the  debtor,  it  was  not  set  forth 
that  he  was  in  the  knowledge  of  it.  Held  (1) 
that  it  was  necessary  to  set  forth  that  he  was 
aware  of  the  sist ;  (2)  that  it  was  not  necessary 
to  set  forth  that  the  sist  had  been  exhibited  to 
the  messenger,  but  that  it  was  sufficient  to  aver, 
that  before  execution  of  the  diligence  he  was 
in  full  knowledge  of  it.  Ritchie  v.  Duiibar, 
1849,  11  D.  882.* 

56.  Poinding— Irregularity.-— Mutual  ac- 
tions of  damages  by  a  party  for  an  irregular 
poinding,  and  by  the  officer  for  slander  uttered 
while  executing  the  poinding,  dismissed  as 
frivolous  and  groundless.  Cusine  v.  Begbie, 
1803,  Hume  622. 

57.  Poinding— SmaUDebtDecree— Charge 
not  Delivered  to  Debtor. — Held  that  a  credi- 
tor employing  a  constable  to  execute  a  small 
debt  decree,  was  liable  for  a  poinding  executed, 
or  attempted  to  be  executed,  by  him,  without 
having  previously  delivered  to  the  debtor  a 
regular  charge,  though  he  had  returned  an 
execution  of  charge  to  the  creditor,  in  all  re- 
spects regular.  BeaUie  v.  M'LeUan,  1846,  8  D. 
030;  17  J.  354.* 


58.  Prosecution— Malice— Stat  17  Geo.  m. 
c.  56. — It  is  not  necessary,  in  an  action  of 
damages  founded  on  judicial  proceedings  under 
the  stat.  17  Geo.  m.  c.  56,  to  libel  malice. 
Battertby  v.  Coldwell,  1828,  6  S.  667 ;  3  Fac. 
703. 

59.  Prosecution— Malice— Stat   17  Geo. 

m.  c  56. — In  an  action  of  damages  on  the 
ground  of  incompetency  and  irregularity  in 
the  procedure,  against  an  informer,  who  had 
prosecuted  the  pursuer  criminally  under  a 
special  statute  (17  Geo.  in.  c.  56),  held  that  it 
was  not  necessary  to  libel  malice  and  want  of 
probable  cause,  or  to  set  aside  the  proceedings. 
Barnet  v.  Whyte,  1849,  11  D.  666 ;  21  J.  190. 

60.  Prosecution— Public  Prosecutor  — 
Use  of  Official  Position  for  other  Purposes- 
Privilege. — A  procurator-fiscal  who  avails  him- 
self of  his  official  powers  to  further  the  objects 
of  a  party  for  whom  he  is  law  agent,  in  unofficial 
proceedings,  cannot  insist  on  privilege  in  an 
action  of  damages  arising  out  of  these  pro- 
ceedings. Strang  v.  Strang,  1849,  11  D.  378  ; 
21  J.  108* 

61.  Removing. — Damages  found  due  for  an 
illegal  removing.  Urquhartv.  M'Kenzie,  1824, 
3  S.  84  * 

62.  Removing— Enforcement  of  Decree  by 
Heir  of  Landlord. — A  landlord  obtained 
decree  of  removing  against  a  tenant,  but 
before  execution  the  landlord  died.  His 
heir-at-law,  during  apparency,  enforced  this 
decree,  and  ejected  the  tenant.  The  tenant 
brought  an  action  of  damages,  in  which  held 
that,  there  being  nothing  to  connect  the  heir 
with  the  decree,  its  execution  was  illegal,  and 
that  the  tenant  was  entitled  to  an  issue. 
Mackenzie  v.  Gillander8y  1853,  16  D.  158;  26 
J.  74  * 

63.  Searching  Premises— No  Warrant— 

An  allegation  that  the  defender  violently  en- 
tered and  searched  the  pursuer's  house,  without 
any  warrant  or  authority,  with  a  view  to  the 
discovery  of  articles  of  property  said  to  have 
belonged  to  him,  held  relevant  to  support  an 
action  of  damages.  Banaghan  v.  Smith,  1857, 
19  D.  317 ;  29  J.  149. 

64.  Searching  Premises  —  Seizure  of 
Goods— Warrant.  —In  an  action  of  damages 
on  the  ground  that  the  defender  had,  with 
other  persons  acting  under  his  authority, 
searched  the  pursuer's  premises  on  a  charge  of 
theft  or  reset,  and  forcibly  carried  away  a 
quantity  of  lead,  on  the  pretence  that  it  was 
stolen,  and  that  this  had  been  done  maliciously 
and  without  probable  cause,  it  was  stated  in 
defence,  that  the  proceedings  complained  of 
had  taken  place  under  the  authority  of  a 
warrant.  Held,  on  a  bill  of  exceptions,  that 
the  jury  should  have  been  directed  by  the 
judge,  in  point  of  law,  that  if  the  entry  of  the 
pursuer's  premises  and  carrying  off  the  lead 
was  in  virtue  of  the  search  warrant  in  ques- 
tion, the  defender  was  entitled  to  a  verdict. 
Graham  v.  M'LacMan,  1853,  15  D.  889 ;  25 
J.  478 ;  2  Stuart  496* 
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65.  Seizure  of  Goods— Admissibility  of 
Evidence. — An  allegation  against  a  defender 
of  having  instigated  other  parties  to  do  an 
injurious  act  to  the  pursuer,  by  instituting 
illegal  proceedings  and  seizing  goods,  is  com- 
petent to  be  proved,  although  these  parties  be 
not  called  as  defenders.  Watt  v.  Blair,  1821, 
1  Shaw's  App.  48. 

66.  Seizure  of  Goods— Custom  -  House 
Officers  —  Malice — Probable  Cause.  —  Held 
that  the  statutory  privileges  conferred  on 
custom-house  officers  by  16  and  17  Vict.  c.  107 
are  in  lieu  of,  not  in  addition  to,  the  ordinary 
privileges  possessed  by  public  officers ;  and  it 
is  not  necessary  to  insert  malice  and  want  of 
probable  cause,  or  either  of  them,  in  an  issue 
to  try  a  question  of  damages  for  wrongful 
seizure,  uhristie  v.  Thompson,  1858,  20  D. 
1114;  30  J.  670* 

67.  Seizure  of  Goods  —  Detention  by 
Landlord. — Damages  awarded  to  a  tenant 
against  his  landlord,  for  wrongfully  detaining 
certain  goods  on  his  farm.  Davidson  v.  Dunbar, 
1826,  4  Mur.  40. 

68.  Seizure  of  Goods— Entry  of  House 
and  Seizure  of  Articles  Alleged  to  have  been 
Stolen— Malice— Probable  Cause.— In  an 
action  of  damages  for  wrongfully  and  illegally 
entering  the  pursuer's  house  and  carrying  off 
articles  alleged  by  the  defender  to  have  been 
stolen  from  him,  held  that  the  pursuer  was 
not  bound  to  insert  malice  and  want  of  prob- 
able cause  in  the  issue,  even  though  the 
defender  had  previously  given  information  to 
the  police  of  the  alleged  theft,  and  the  inspector 
of  police  was  present  when  the  articles  were 
seized.  Walker  v.  Cumming,  1868,  6  M.  318  ; 
40  J.  175* 

69.  Seizure  of  Goods— Ex  parte  Warrant 
— Malice — Probable  Cause. — In  an  action  of 
damages  against  parties  who  had  obtained  and 
enforced  a  warrant  from  the  sheriff,  obtained 
ex  parte,  to  seize  and  take  a  picture  out  of 
the  pursuer's  possession,  which  was  afterwards 
recalled  as  illegal,  held  that  the  defenders  were 
not  entitled  to  a  counter  issue  that  they  acted 
without  malice  and  probable  cause.  Snare  v. 
Lord  Fife's  Trs.,  1850,  13  D.  286;  23  J.  119, 
630. 

70.  Seizure  of  Goods— Forfeiture.— Held 
in  an  action  of  damages  for  the  seizure  of 
goods  that  the  Acts  1  James  I.,  9  Queen  Anne, 
c.  11,  and  24  Geo.  in.  c.  19,  s.  2,  regulating 
the  trades  of  currier  and  tanner,  and  imposing 
a  duty  on  leather,  do  not  give  a  power  of 
seizure,  but  only  of  forfeiture.  Anderson  dk 
Co.  v.  Campbell,  28  Feb.  1811,  F.  C  * 

71.  Seizure  of  Goods— Liability  of  Vice- 
Admiral  of  Orkney  and  Shetland.— The 
Vice- Admiral  of  Orkney  and  Shetland  has  no 
power  to  interfere  with  the  management  of 
goods  saved  from  vessels  stranded  on  his  coast 
when  the  owners  themselves  have  given 
sufficient  authority  for  taking  charge  of  them  ; 
and  damages  found  due  for  such  interference. 
Connery  db  Son  v.  Lord  Dundas,  1  Feb.  1805,  F.  C. 


72.  Seizure  of  Goods  —  Net  —  Loss  of 
Fishing. — Damages  awarded  for  loss  of  fishing 
by  illegal  seizure  of  a  net.  MlLellan  v.  Ramsay, 
1824,  3  S.  306  * 

73.  Seizure  of  Goods  —  Public  Officer- 
Liability  of— Value— Probable  Cause.— In 
an  action  against  a  public  officer  for  making  a 
seizure  of  goods,  probable  cause  will  protect 
him,  even  though  malice  be  proved.  Watt  v. 
Blair,  1828,  4  Mur.  577. 

74.  Seizure  of  Goods— Ship— Dispossess- 
ing Salvor. — A  party  dispossessing  a  salvor 
was  found  liable  in  damages  to  the  owner  of 
the  vessel.  M'Dowal  v.  M'Dowal,  1825,  1  W. 
&  S.  22.    Affg.  1  S.  200. 

75.  Sequestration  for  Rent— Averments 
in  an  action  of  damages  by  a  tenant  against 
his  landlord  for  wrongful  sequestration  for 
rent,  held  irrelevant.  M'Cubbing  v.  Spalding, 
1866,  2  S.  L.  R.  8. 

76.  Sequestration  for  Rent— Wrongful 
Sequestration  by  Landlord.  —  Where  rent 
was  admittedly  due  at  Martinmas,  and  seques- 
tration was  used  on  17th  November,  held 
that  an  averment  that  "according  to  the 
universal  custom  of  the  district,  and  in  the 
understanding  of  parties,  the  rent  was  not  due 
till  22nd  November,"  was  not  relevant  and 
sufficient  to  support  a  claim  of  damages  for 
wrongous  sequestration.  Riddle  v.  Mitchell, 
1870,  8  S.  L.R.  140. 

77.  Sequestration  for  Rent  —  Counter 
Claims  by  Tenant— Illiquid   Claims.— An 

action  of  damages  by  a  tenant  against  his 
landlord  for  alleged  nimious  and  oppressive 
sequestration,  while  the  tenant  had  counter 
claims  which  more  than  extinguished  the 
landlord's  claims,  dismissed,  tne  counter 
claims  being  illiquid,  and  not  made  in  the 
process  of  sequestration.  Granger  v.  D.  of 
Hamilton,  1822,  2  S.  100* 

78.  Sequestration  for  Rent— Deductions 
— Consignation. — In  an  action  of  damages 
by  a  tenant  against  his  landlord,  he  set  forth 
that  the  landlord  executed  sequestration,  for 
payment  of  the  past-due  rent,  of  other  sums 
stipulated  under  the  lease,  and  in  security  of 
the  rent  of  the  current  term,  but  failed  to  give 
credit  for  certain  deductions  which  should 
have  been  made  from  the  rent,  and  did  not 
allege  that  the  tenant  was  veryen*  ad  inopiam  ; 
and  that  although  the  tenant  consigned  the 
past-due  rent,  the  landlord  would  not  consent 
to  a  recall  of  the  sequestration  till  two  months 
afterwards.  Held  that  a  relevant  ground  of 
action  had  been  set  forth.  Oswalds.  Grceme, 
1851,  13  D.  1229 ;  23  J.  663  * 

79.  Sequestration  for  Rent— Liability  for 
Acts  of  Auctioneer. — Question,  Is  the  pursuer 
of  a  sequestration  responsible  for  the  proceed- 
ings of  the  auctioneer  who  carries  out  the  sale  ? 
Robertson  v.  Galbraith,  1857,  19  D.  1016 ;  29  J. 
481* 

80.  Sequestration  for  Rent— Offer  of 
Payment  of  Rent. — Damages  awarded  to  a 
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tenant  for  sequestration  of  his  stock  subsequent 
to  an  offer  of  payment  of  the  rent  to  the  factor 
of  the  proprietor.  Cameron  v.  CameronSy  1820, 
2  Mur.  232. 

81.  Sequestration  for  Bent— Offer  of 
Payment  of  Bent  by  Third  Party.— In  an 
action  of  damages  by  a  tenant  against  his 
landlord  for  wrongfully  failing  to  relieve  his 
crop  and  stock  from  a  sequestration,  the  judge 
directed  the  jury,  that  as  a  third  party,  who 
interposed  for  the  tenant,  had,  by  two  specific 
letters,  tendered  payment  of  the  renl,  on 
condition  of  getting  an  assignation  to  the 
sequestration,  the  landlord  ought  to  have 
withdrawn  the  sequestration,  and  he  was 
responsible  for  not  having  done  so.  Held, 
under  a  bill  of  exceptions,  that,  looking  to  the 
whole  circumstances,  and  particularly  other 
letters,  the  landlord  had  come  under  an 
obligation  to  grant  the  assignation,  and 
therefore  the  bill  refused.  But  the  House  of 
Lords  reversed,  holding  that  it  was  incompetent 
to  travel  beyond  the  bill,  and  remitted  to  the 
Court  of  Session  to  allow  the  bill  of  exceptions 
and  grant  a  new  trial.  Graham  v.  Ghrdon, 
1841,  2  Robin  251.  Revg.  3  D.  479 ;  16  Fac. 
467* 

82.  Sequestration  for  Bent— Oppression— 
Reduction  of  Decree. — It  is  not  necessary 
to  reduce  decrees  awarding  sequestration  of  a 
tenant's  effects,  to  enable  him  to  raise  an  action 
of  damages  against  his  landlord  for  having 
obtained  and  executed  them  oppressively. 
UPLeod  v.  APLeod,  1829,  7  S.  396  * 

83.  Sequestration  for  Bent— Security- 
Sale  of  Furniture  before  Bent  Due.— Held 
in  an  action  of  damages  by  a  tenant  against  a 
landlord,  that  although  the  latter  had  grounds 
to  suspect  that  the  tenant  meant  to  abscond 
and  displenish  his  house,  yet  he  was  not 
entitled,  after  executing  a  warrant  of  seques- 
tration of  the  furniture  in  security  of  rent,  to 
sell  the  same  before  it  became  due,  and  there- 
fore he  was  liable  in  damages.  Wells  v. 
Proudfoot,  1800,  Hume  225. 

84.  Small  Debt  Act— Unsigned  Warrant 
— Damages  awarded  for  using  a  justice  of 
peace  warrant,  under  the  Small  Debt  Act,  not 
signed  by  the  clerk.  Quigley  v.  Reidy  1827, 
4  Mur.  368. 
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12-14. 

Special  A.,  34. 
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1.  Competition— Ancestor's  Creditors  v. 
Heir's  Creditors— Three  Tears'  Preference 
of  Former— Completion  of  Adjudication.— 

In  an  adjudication  by  creditors  of  the  ancestor, 
brought  within  the  three  years,  the  court  die- 
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pensed   with  the  inducts,  but  not  with  the 
minute-book.     Cowan,  1832,  11  S.  130  * 

2.  Competition— Ancestor's  Creditors  u. 
Third  Parties  Contracting  with  Heir— Act 
1661,  c.  24— Implement,  Adjudication  in.— 
An  adjudication  in  implement  led  on  an 
obligation  challengeable  under  the  Act  1661, 
c.  24,  as  having  been  granted  within  a  year  of 
the  ancestor's  death  is  struck  at.  Paton  v. 
Renny,  1835,  13  S.  509  ;  10  Fac.  304  * 

3.  Competition  —  Ancestor's  Younger 
Children  under  Provision  in  his  Disposi- 
tion v.  Heir's  Creditors. — Question,  whether 
the  creditor  of  an  heir  (not  being  creditor  also 
of  the  ancestor),  giving  the  heir  a  charge  to 
enter,  and  thereon  adjudging  the  lands  as  in 
hereditate  jacente  of  the  ancestor,  who  had  died 
infeft  leaving  a  disposition  with  procuratory 
and  precept,  in  favour  of  the  neir  under 
burden  of  provisions  to  his  younger  children, 
could  adjudge  the  lands  without  fulfilling  the 
provisions.    Paul  v.  Boyd,  1833,  11  S.  292  * 

4.  Competition  —  Creditors,  Assignees, 
and  Adjudgers  —  Right  to  Accumulated 
Sums  and  Annualrents  from  Date  of 
Decree.— In  a  claim  under  the  Vesting  Act, 
20  Geo.  ii.,  the  party  in  right  of  an  adjudger 
held  not  entitled  to  interest  on  the  accumulated 
sum  of  capital  and  the  annualrents  due  thereon 
from  the  date  of  the  decree  of  adjudication, 
but  only  to  the  principal  and  annualrent 
thereon  from  the  date  of  the  bond,  with  the 
expense  of  deducing  the  adjudication.  H,  M. 
Advocate  v.  Mackenzie,  1756,  6  Pat.  (Sup.)  709. 

5.  Competition  —  Sellers,  Purchasers, 
and  Adjudgers  — Disposition  to  Lands— 
Backbond  to  Disponer  —  Disponee's  Ad- 
judging Creditors  u.  Disponer. —  A  party 
who  obtained  a  disposition  to  lands,  granted 
a  backbond  to  the  disponer,  binding  himself, 
before  selling  the  property,  to  offer  it  to  him 
at  a  specified  price ;  and  no  infeftment  was 
taken  on  the  disposition.  Held,  in  a  question 
between  the  disponee's  adjudging  creditors 
and  the  disponer,  that  as  the  disponee's  title 
was  personal  only,  it  was  qualified  by  the 
backbond,  and  that  the  adjudication  by  the 
creditors  attached  his  right  only  subject  to  the 
condition  in  the  backbond.  Sir  R.  Preston  v. 
£.  of  Dundonaltfs  Crs.,  6  Mar.  1805,  F.  C. ;  M. 
"  Personal  and  Real "  App.  No.  2. 

6.  Competition— Voluntary Bightsgranted 
by  Debtor  —  Lease,  Reconveyance  of,  by 
Debtor  to  Lessor  v.  Adjudication  under 
Subsequent  Bond. — A  party  who  acquired 
right  as  principal  tacksman  to  a  long  lease, 
and  whose  name  was  entered  in  the  rental 
book  of  the  proprietor,  having  subset  part  of 
the  subject,  ana  thereafter  obtained  a  re- 
conveyance of  the  sub-lease,  held  preferable  to 
a  creditor  adjudging  under  a  bond  and  assigna- 
tion in  security  subsequently  granted  by  the 
sub- tenant.  Marston  v.  Underwood,  1827,  5  S. 
201* 

7.  Competition— VoluntaryRightsgranted 
by   Debtor  —  Priority  of  Infeftment  —  A 


creditor  infeft  preferred  to  adjudgers  of  a 
property  to  which  the  common  debtor  held 
only  a  personal  right     Gordon  v.  Roe,  1822, 

2  S.  78* 

8.  Competition— VoluntaryBightsgranted 
by  Debtor— Priority  of  Intimation  of  Assig- 
nation as  against  Decree  of  Adjudication.— 

A  liferentrix  of  a  property,  under  a  deed  of 
settlement,  assigned  the  rents,  from  and  after 
the  then  next  Martinmas,  and  her  right  under 
the  deed  in  so  far  as  relating  to  the  rents,  and 
substituted  the  assignee  in  her  full  right,  from 
and  after  the  above  term,  and  the  assignee 
intimated  to  the  tenant  prior  to  Martinmas. 
Held  that  a  posterior  adjudication  was  unavail- 
ing in  a  question  with  the  assignee.  Flowerdew 
v.  Buchan,  1835,  13  S.  615 ;  11  Fac.  400  ;  and 
A.  v.  B.,  1837,  13  Fac  92  * 

9.  Competition— Widow  of  Heir  of  Entail 
and  Creditors  of  Heir  in  Possession— Priority 
of  Infeftment. — An  heir  of  entail  granted, 
under  the  Aberdeen  Act,  a  bond  of  annuity  to 
his  wife,  of  a  sum  equal  to  one-third  of  the  free 
rental  of  the  estate;  and  at  the  same  time, 
under  powers  in  the  entail,  granted  a  bond  of 
provision  to  his  younger  children  for  a  sum 
equal  to  four  years'  rent.  The  wife  was  not 
infeft  till  three  years  after  his  death,  and  the 
next  heir  paid  her  part  of  her  annuity.  In  a 
competition  between  her  and  a  creditor  of  the 
next  heir,  who  subsequent  to  her  infeftment 
had  adjudged  his  life-interest,  held  that  her 
infeftment  created  a  preference  not  ouly  for 
the  arrears,  but  for  the  annuities  due  after  her 
infeftment,  and  that  she  was  entitled  to  the 
whole  rents  uplifted,  and  to  be  uplifted,  until 
she  was  paia  the  whole  past  and  current 
annuities,  principal  and  interest.  Boyd  v. 
Boya\  1851,  13  D.  1302  ;  23  J.  612  * 

10.  Debt  — Validity  of  Document  Con- 
stituting—Title of  Superior  to  Question  — 

The  superior  has  no  title  to  object  to  the 
document  constituting  the  debt  as  an  ineffectual 
warrant  for  adjudication.  Monteith  v.  Ingels, 
1869,  7  M.  523  ;  41  J.  282  * 

11.  Declaratory  —  Making  up  Title  to 
Heritable  Bond.— Where  a  curator  bonis  has 
invested  his  ward's  moveable  estate  in  an 
heritable  bond  in  name  of  the  ward,  quote, 
whether  declaratory  adjudication  is  a  habile 
mode  for  the  next-of-kin  making  up  a  title  to 
the  security?  M.  of  Ailsa  v.  Jejfray,  1859, 
21  D.  492  ;  31  J.  265  * 

12.  Decree— Abbreviate— Expiry  of  Sixty 
Days  for  Recording.— Warrant  for  recording 
an  abbreviate  of  adjudication  after  the  expiry 
of  the  sixty  days,  under  reservation  of  all 
objections.  Bruce,  1828,  6  S.  620 ;  Key,  1855, 
17  D.  681.  Similar  warrant  granted  to  record 
an  abbreviate  of  adjudication  in  a  bankruptcy 
more  than  21  days  after  confirmation  of  trustee. 
Martin,  1857,  20  D.  55  ;  30  J.  35  * 

13.  Decree— Abbreviate— Expiry  of  Sixty 
Days  for  Recording.— A  Lord  Ordinary  hav- 
ing pronounced   decree    of   adjudication,  his 
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interlocutor  was  adhered  to  in  the  Inner 
House,  bat  the  extractor  refused  to  record  the 
abbreviate,  on  the  ground  that  the  sixty  days 
within  which  it  fell  to  be  recorded  had  ex- 
pired, reckoning  from  the  date  of  the  Lord 
Ordinary's  interlocutor.  The  court,  while  ex- 
pressing an  opinion  against  that  of  the  ex- 
tractor, of  new  pronounced  decree  of  adjudica- 
tion. Cathcart  v.  Maclaine,  1846,  9  D.  305; 
19  J.  144.* 

14.  Decree— Abbreviate— Expiry  of  Sixty 
Days  for  Recording— Abbreviate  of  De- 
liverance in  Sequestration.— The  trustee  on 
a  sequestrated  estate  having  failed  to  record 
an  abbreviate  of  the  petition  for  sequestration 
and  deliverance  thereon  in  the  register  of 
adjudications  within  the  statutory  period,  the 
court  granted  warrant  to  the  keeper  to  record 
the  abbreviate.  In  a  suspension  of  a  charge 
for  the  price  of  an  heritable  property  which 
formed  part  of  the  sequestrated  estate,  held 
that  under  the  warrant  the  proceedings  drew 
back  to  the  statutory  period.  Munro  v.  Frauds 
Tr.,  1851, 13  D.  1209 ;  23  J.  571  * 

15.  Decree—Abbreviate— Warrant  to  Cor- 
rect Begister. — Warrant  granted  to  correct  an 
entry  in  the  minute-book  of  the  register  of 
abbreviates  of  adjudications,  which  bore  that 
a  decree  of  adjudication  of  a  party's  whole 
property  for  debt  had  been  led,  whereas  it  was 
in  implement  of  a  conveyance  to  a  particular 
tenement.    Steven,  1848, 10  D.  1287* 

16.  Decree— Against  Pupil  without  Cura- 
tors— Seduction.— A  decree  of  adjudication 
obtained  against  a  pupil  without  tutors  and 
curators  is  not  null,  but  as  a  decree  in  absence 
may  be  opened  up;  the  onus  being  on  the 
pursuer  to  show  that  it  was  erroneous  on  the 
merits.  Grieve  v.  Burns,  1871,  9  M.  582 ;  43 
J.  354* 

17.  Decree— Combined  Decree  of  Consti- 
tution and  Adjudication— 10  and  11  Vict, 
c.  48,  sec.  16. — Held  incompetent,  under  10  and 
11  Vict.  c.  48,  sec.  16,  to  pronounce  a  combined 
decree  of  constitution  and  adjudication  against 
an  unentered  heir  not  renouncing  the  succes- 
sion. Brown  v.  Wood,  1851,  13  D.  543 ;  23 
J.  226. 

18.  Decree— Effect  of  against  Debtor 
without  Sight  to  Subjects  — Subsequent 
Emerging  fight  — Accretion.— -A  creditor 
obtained  decree  of  adjudication  of  an  heritable 
subject  against  a  debtor  who  had  then  no  right 
to  it.  Held,  that  the  debtor's  subsequent  ac- 
quisition of  the  property  did  not  validate  the 
adjudication.  Wilson  v.  Webster,  1836,  14  S. 
1117. 

19.  Decree— Effect  of  in  Absence  and  Pro- 
nounced by  Incompetent  Court. —An  ad- 
judication in  absence,  proceeding  on  a  decree 
of  an  incompetent  court,  is  void,  and  must  be 
restricted  to  a  security.  Rankine  v.  Rankine, 
31  May  1821,  F.  C. ;  1  S.  44  * 

20.  Decree— Erroneous  Document  vouch- 
ing Debt. — It  being  discovered  that  the  debt 
of  the  pursuer,  in  an  action  of  ranking  and 


sale,  was  vouched  by  an  erroneous  document 
on.  which  his  adjudication  had  been  led,  the 
action  was  allowed  to  proceed  in  the  name  of 
another  real  creditor  as  pursuer.  Stewart's  Grs., 
29  Feb.  1812,  F.  C. 

21.  Decree— Error  in  Designation  of 
Defender's  Ancestor— Amendment —  In  a 
summons  of  adjudication  in  implement,  the 
name  of  the  defender's  ancestor  was  in  two 
passages  erroneously  written  "Elizabeth"  in 
place  of  "  Margaret/  while  it  was  correctly  given 
in  the  partibus  and  calling  lists.  The  error 
was  repeated  in  the  record  and  in  the  extracted 
decree.  On  a  summary  application  by  the 
pursuer,  and  the  writer  to  the  signet  who  had 
subscribed  the  summons,  the  Court  author- 
ised the  error  to  be  corrected.  Bowe  ds 
Duncan,  1849,  21  J.  309. 

22.  Decree— Errors  on  Face  of  Decree  of 
Constitution— Validity  of  Subsequent  Ad- 
judication.— A  decree  of  constitution  on  which 
an  adjudication  was  obtained,  proceeded  on 
a  bill  as  dated  19th  July,  whereas  it  was  dated 
9th  July,  and  stated  that  a  sum  of  £10  of 
interest  was  deducted,  whereas  that  sum  had 
been  paid  to  account  of  the  principal.  Held 
that,  although  in  other  respects  it  was  conform 
to  the  bill,  it  was  inept.  Barclay  v.  Alexander, 
1846,  8  D.  549 ;  18  J.  270. 

23.  Decree-Error  on  Face  of  Initial  Writ 
and  of  Summons— Validity  of  Subsequent 
Adjudication. — The  bill  on  which  a  summons 
of  adjudication  proceeded  erroneously  bore 
that  an  assignation,  on  which  the  adjudication 
was  led,  was  dated  5th  instead  of  25th 
September.  In  the  summons  of  adjudication 
the  same  error  was  committed;  but  after 
signeting,  it  was  attempted  to  be  rectified  by 
interlining  the  word  "  twenty  "  before  the  word 
"  fifth."  Held  that  the  decree  of  adjudication 
was  totally  null,  and  could  not  be  sustained 
even  as  a  security.  Smith  v.  Flowerdew,  1850, 
12  D.  818 ;  22  J.  354  * 

24.  Decree— In  Absence— Reponing— De- 
cree of  New  Reserving  Objections.— where, 
in  a  first  adjudication,  the  defender  had 
allowed  decree  to  pass  in  absence,  the  court, 
as  a  condition  of  reponing  him,  directed  the 
Lord  Ordinary  (on  verbal  report)  to  pronounce 
decree  of  new,  reserving  all  objections  contra 
executionem.  Meiklam  v.  Glassford,  1851,  13  D. 
803 ;  23  J.  365* 

25.  Decree— Inadequate  Stamp  on  Initial 
Writ— Validity  of  Subsequent  Adjudica- 
tion.— Held  that  an  inadequate  stamp  on  a 
deed,  which  formed  the  foundation  of  a  decree 
of  adjudication,  was  not  a  sufficient  ground 
for  a  reduction  of  the  decree  in  toto.  Smith  v. 
Flowerdew,  1850,  12  D.  818 ;  22  J.  354  * 

26.  Decree— Not  res  judicata  as  to  Com- 
petency of  Selling  Property  Adjudged. - 

Phin  v.  Mags,  of  Auchtermuchty,  1827,  5  S. 
690 ;  2  Fac.  499  * 

27.  Decree— Penalty— Restriction,— The 
penalty  in  a  general  adjudication  will  be 
restricted    in    a   question    with    the    debto 
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Buchanan  v.  Gray,  20  Jan.  1801,  F.  C.  App. ; 
M.  "Adjudication"  App.  No.  12* 

28.  Decree  — Seduction  — Falsa  demon- 
strate  in   Missive  Supporting  Decree.— 

In  a  reduction  of  two  decrees  of  constitution 
and  adjudication,  which  bore  to  be  founded  on 
a  missive  dated  10th  December,  while  its  true 
date  was  10th  September,  it  was  ruled  that 
such  a  missive  could  not  support  the  decrees, 
although  it  was,  in  fact,  the  missive  on  which 
the  decrees  proceeded.  Gray  v.  Johnstone. 
1838,  1  D.  249. 

29.  Decree— Seduction— Title  of  Debtor's 
Heirs— Jus  tertii— Held  that  parties  found- 
ing on  a  precept  of  dare  constat  as  heirs  of 
a  debtor  (of  whose  death  there  was  no  evi- 
dence), were  not  entitled  to  insist  in  an  action 
of  reduction  of  a  decree  of  adjudication 
on  his  debt,  and  charter  and  infeftment 
thereon,  or  in  a  suspension  of  a  sale,  and  that 
the  creditor  was  not  bound  to  accept  of  pay- 
ment from  them.  Gowans  v.  Gxllespie,  22 
June  1810,  F.  C* 

30.  Decree  —  Reservation  of  Objections 
contra   executionem  —  Defences.  —  In    an 

action  of  adjudication  for  the  amount  of  a 
bill  under  deduction  of  the  alleged  amount  of 
an  open  account,  admitted  to  be  due  by  the 

Sursuer  to  the  defender,  but  which*  the 
efender  alleged  was  of  a  larger  amount  than 
admitted  by  the  pursuer,  decree  granted  only 
under  reservation  of  all  objections  contra  execu- 
tionem. Watt  v.  Wilson.  1841,  3  D.  1149: 
16  Fac.  1248. 

31.  Decree  — Reservation  of  Objections 
contra  executionem  — Effect  of— A  decree 
of  adjudication  on  summons  and  defences, 
reserving  all  objections  contra  executionem, 
so  as  to  save  a  pari  passu  preference,  is  merely 
interim,  and  not  final ;  and  after  being  ex- 
tracted, warrant  granted  to  re-transmit  the 
process  to  the  clerk,  so  that  the  action  might 
proceed  in  common  form.  Freen  v.  Beveriage, 
1833,  11  S.  711;  Stenhouse  v.  Freen,  1833, 
11  S.  713  * 

32.  Decree— Reservation  of  Objections 
contra  executionem— Restriction  to  Decree 
in  Security. — A  pursuer  obtaining  decree  of 
adjudication,  reserving  all  objections  contra 
executionem,  is  entitled  thereafter  to  have  it 
restricted  to  a  decree  in  security,  reserving  all 
objections  contra  executionem.  Ker  v.  Graham, 
1830,  8  S.  462  * 

33.  Decree— Without  Prejudice  to  Right 
of  Others— Adjudication  in  Implement- 
Debtor's  Title  under  Challenge.— A  trust 
disponee  for  creditors  held  entitled  to  decree 
of  adjudication  in  implement  as  to  certain 
lands,  although  the  truster's  right  was  under 
reduction,  without  prejudice  to  all  questions 
as  to  the  validity  of  the  title.  Ranken  v. 
Dalrymple,  1838,  1  D.  222 ;  14  Fac.  203. 

34.  Decree— Without  Prejudice  to  Right 
of  Others  — Special  Adjudication.— Where 
a  bankrupt  haa  made  up  titles  erroneously  to 


lands  on  which  he  borrowed  money,  and  the 
trustee  proceeded  to  make  them  up  in  correct 
form,  and  applied  for  a  special  adjudication, 
the  court  adjudged  all  right  the  bankrupt 
might  have,  without  prejudice  of  that  of  other 
parties.  Paul  v.  Boyd,  1829,  7  S.  621 ;  Paul 
v.  A.  B.,  1830,  8  S.  416  (footnote). 

35.  Defences  —  Compensation  or  Reten- 
tion—Instant Verification  of— Intima- 
tion.— When  a  first  adjudication  is  brought 
for  pavment  of  a  sum  over  the  whole  of  which 
the  debtor  instantly  instructs  a  right  of  reten- 
tion, he  may  resist  its  proceeding  even  to  the 
effect  of  intimation.  Exrs.  of  D.  of  Queensberry 
v.  Tait,  11  July  1817,  F.  C* 

36.  Defences— Existence  of  Trust  Deed 
for  Creditors— Intimation.— It  is  no  ground 
for  staying  intimation  of  a  first  adjudication, 
that  the  debtor  has  executed  a  trust  deed  of 
his  heritable  property  for  behoof  of  creditors, 
on  which  the  trustees  have  taken  infeftment. 
Harrower's  Trs.  v.  Cowper's  Trs.,  1827, 5  S.  374  ; 
2  Fac.  214  * 

37.  Defences  —  Partial  Sale  of  Estate 
Pending  for  Liquidation  of  Entailer's 
Debts. — It  is  no  ground  to  delay  a  decree  of 
adjudication  for  an  entailer's  debt,  that  part 
of  the  estate  is  about  to  be  sold  under  a  statute 
for  liquidation  of  the  entailer's  debts.  Campbell 
v.  Campbell,  1828,  6  S.  1146* 

38.  Defences— Personal  Bar— Failure  to 
Pay  Interest  Timeously— Acquiescence.— 

A  party  held  barred  personali  exceptions  from 
adjudging  on  an  heritable  bond  held  by  him, 
although  there  had  been  a  short  delay  in 
paying  the  interest  in  respect  that  on  pre- 
vious occasions  he  had  made  no  objections  to  a 
similar  delay.  Paterson  v.  Tod,  1828,  6  S. 
1062* 

39.  Defences  —  Pluris  petitio  —  Bond 
Partially  Paid  — Decree  Restricted  to 
Security  for  Balance.— A  creditor  by  bond, 
in  whicn  there  were  several  joint  obligants, 
after  receiving  a  partial  payment  from  the 
bankrupt  estate  of  one  of  them,  led  an  ad- 
judication for  the  whole  debt  against  the  estate 
of  another  obligant.  Held  that,  in  a  ranking 
and  sale,  the  abjudication  ought  to  have  been 
led  for  the  balance  only ;  and  as  there  was 
thus  e>  pluris  petitio,  the  adjudication  restricted 
to  a  security  lor  the  balance.  Crs.  of  Campbell 
v.  Macleod,  17  June  1801,  F.  C. ;  M.  "Adjudi- 
cation "  App.  No.  13. 

40.  Defences— Pluris  petitio— Penalties- 
Principal  and  Interest. — An  adjudication 
can  only  subsist  as  a  security  for  the  principal 
sum  and  interest  accumulated  at  the  date 
of  the  decreet  of  adjudication.  Samson  v. 
Nasmyth,  1785,  3  Pat  9.* 

41.  Effect  of— Debtor's  Right  to  Vote  in 
Respect  of  Lands— Pignus  Pratorium.— An 

adjudication  of  lands  for  debt  is,  during  the 
legal,  only  a  pignus  pratorium,  which  only 
creates  a  security  for  debt,  and  does  not  affect 
the  reversed  right  to  the  franchise.    Hill  v. 
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JEHU,  1871, 10  M.  3;  44  J.  12.  Cochrane  v.  Bogle 
tk  Co.,  1860,  7  Bell  65 ;  22  J.  403.  Affg.  11  D. 
908  ;  21  J.  319.  Grindlay  v.  Drysdale,  1833, 
11  S.  896;  8Fac.  579* 

42.  Effect  of-— Moveable  Debt  becomes 
Heritable. — Adjudication  led  upon  a  move- 
able debt^  due  by  a  fatuous  person,  renders  the 
debt  heritable  as  to  his  succession.  Spalding 
v.  Farqyharson,  15  May  1811,  F.  C. 

43.  Expenses— Adjudication  to  make 
Beal  Bight  Effectual.— A  party  allowed  the 
expenses  of  an  adjudication  necessary  to  make 
a  real  right  transferred  to  him  effectual, 
although  afterwards  preferred  in  a  multiple- 
poinding.     Laidlaw  v.  BaiUie,  1822,  1  S.  338. 

44.  Extinction— Bight  of  One  of  Several 
Co-Obligants  to  demand  Assignation  of 
Diligence— Payment  of  Balance  of  Debt- 
One  of  several  co-obligants,  whose  joint  estate 
bad  been  adjudged  for  a  debt  in  which  they 
were  conjunctly  and  severally  liable,  held  not 
entitled,  on  tendering  payment  of  the  balance 
of  the  debt,  to  demand  from  the  creditor  an 
assignation  to  the  whole  heritable  subjects  ad- 
judged, and  to  the  decree  of  adjudication  itself. 
Will  v.  Elder's  Trs.,  1867,  6  M.  9 ;  40  J.  9  * 

45.  Extinction— Warrants  — Production 

o£— In  a  reduction  of  a  decree  of  sale  of  an 
entailed  estate,  brought  after  a  lapse  of  more 
than  thirty  years  by  a  substitute  heir,  held 
that  the  defender  was  not  bound,  after  twenty 
years,  to  produce  general  and  special  charges 
called  for,  these  being  not  the  grounds  but 
warrants  of  decreets  of  adjudication,  and  not 
being  parts  of  the  title  of  the  pursuers  of  the 
adjudication,  but  evidence  of  the  passive  title 
against  the  defenders.  Irvine  v.E.of  A  berdeen, 
1771,  2  Pat.  419;  M.  "Tailzie*  App.  No.  1 ; 
5  Br.  Sup.  465. 

46.  General  — Effect  of— Does  not  Ex- 
tinguish Bond. — A  general  adjudication  on 
an  heritable  bond,  not  followed  by  possession, 
does  not  extinguish  the  bond.  King  v.  Walker, 
1828,  6  S.  643  ;  3  Fac.  682  * 

47.  Grounds  of  Adjudication— Bill  of 
Exchange— After  Six  Tears  without  Con- 
stitution— Protest.— Held  that  an  adjudica- 
tion led  on  a  bill  of  exchange  after  the  lapse  of 
six  years,  without  a  decree  of  constitution  of 
the  debt,  although  the  protest  l>e  registered, 
is  inept  Scott  v.  Brown,  1828,  7  S.  192  ;  4 
Fac  220  * 

48.  Grounds  of  Adjudication  — Bill  of 
Exchange— Before  Protestation  or  Registra- 
tion.— A  hill  past  due,  although  neither  pro- 
tested nor  registered,  may  be  the  ground  of  an 
adjudication.  Ferguson  v.  Robertson,  20  Feb. 
1816,  F.  C* 

49.  Grounds  of  Adjudication  —  Bill 
Granted  by  Married  Woman.— An  adjudica- 
tion of  a  wife's  estate  exempted  from  the  jus 
mariii,  is  incompetent  on  a  joint  bill  by  the 
husband  and  wife  for  a  loan  of  money  applied 
to  the  aliment  of  the  family.  Scott  v. 
Scheneman,  1818,  Hume  221. 


50.  Grounds  of  Adjudication  —  Com- 
petency of  against  Heir  of  Grantor  of 
Heritable  Bond  Prior  to  Decree  of  Con* 

stitutionr-An  adjudication  led  on  an  herit- 
able bond,  against  the  heir  of  the  granter, 
restricted  to  a  security,  in  respect  the  adjudger 
omitted  to  obtain  a  decree  of  constitution 
against  the  heir  before  leading  the  adjudica- 
tion. Buchanan  v.  Gray,  20  Jan.  1801,  F.  C. ; 
M.  "Adjudication"  App.  No.  12  * 

51.  Grounds  of  Adjudication  —  Com- 
petency of  for  Debt  Due  to  Deceased  Father 
—Constitution— Confirmation  of  Executor. 

— A  son  obtained  a  decree  of.  constitution  of 
a  debt  due  to  his  deceased  father,  and  there- 
upon adjudged.  Held  that,  although  he  had 
been  confirmed  as  executor  to  his  father,  yet 
as  he  had  not  confirmed  this  debt,  the  adjudi- 
cation was  inept.  Allison  v.  ScoUay's  Ore.,  26 
May  1802,  F.  C. ;  M.  3922 ;  but  see  Black  v. 
Shantfs  Com.  Agent,  1823,  2  S.  118* 

52.  Grounds  of  Adjudication  —  Com- 
petency of  for  Penalty  on  Debt  Prior  to 
Constitution. — Held  that  an  adjudication  on 
an  English  bond  for  £100  with  interest,  which 
stipulated  that  for  the  due  payment  thereof 
the  obligant  bound  himself  in  the  penal  sum 
of  £200,  where  the  creditor,  without  a  decree 
of  constitution,  adjudged  not  for  the  £200, 
but  for  the  £100  and  interest,  and  one-fifth  of 
the  principal  as  penalty,  was  ineffectual  as  to 
the  penalty.  Forbes  v.  York  Buildings  Co., 
5  Feb.  1800,  F.  C. ;  M.  "Adjudication"  App. 
No.  10. 

53.  Grounds  of  Adjudication  —  Com- 
petency of  Prior  to  Constitution  of  Debts 
by  all  the  Creditors. — A  purchaser  of  an 
estate  under  a  ranking  and  sale,  in  which  a 
general  decree  of  adjudication  had  been  pro- 
nounced, and  decree  of  ranking  and  division 
extracted,  having  objected  that  all  the  creditors 
had  not  constituted  their  debts,  and  therefore 
that  the  adjudication  was  inept,  a  bill  of  sus- 
pension passed.  Innes  v.  Moncrieff,  1821,  1  S. 
73. 

54.  Grounds  of  Adjudication  —  Com- 
petency of  Prior  to  Extracting  Decree  of 
Constitution. — A  decree  of  adjudication  held 
inept  where  the  debtor  was  cited  on  the 
summons  of  adjudication  before  the  decree  of 
constitution  had  been  extracted.  Mackay  v. 
Watt's  Crs.,  11  Dec.  1800,  F.  C. ;  M.  "  Process  » 
App.  No.  3. 

55.  Implement,  Adjudication  in— Debtor 
with  merely  jus  crediti  or  Bight  to  De- 
mand Conveyance  — Adjudication  against 
Parties  under  Obligation  to  Grant  such 
Conveyance. — A  creditor  adjudged  in  pay- 
ment of  his  debt  a  jus  crediti  vested  in  his 
debtor,  in  virtue  of  which  the  latter  was 
entitled  to  demand  a  conveyance  of  lands  held 
by  certain  trustees.  The  creditor  thereafter 
raised  an  action  against  the  trustees,  conclud- 
ing that  the  land  should  be  adjudged  from 
them,  and  decerned  to  pertain  and  belong  to  the 
pursuer.    Held  that  he  was  entitled  to  insist  in 
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the  action,  and   obtain   decree.      Watson  v. 
Wilson,  1868,  6  M.  258  ;  40  J.  146  * 

56.  Implement,  Adjudication  in  — Per- 
sonal and  Real— Eight  in  Security— Pro- 
vision—Superior and  Vassal— Competition 
—Adjudging  Creditors  v.  Trustees.— A., 
the  proprietor  of  certain  heritable  subjects, 
conveyed  them  to  B.,  his  eldest  son  by  mortis 
causa  disposition  in  which  he  bound  himself 
and  his  heirs  to  make  up  titles  to  the  pro- 
perty ;  on  the  death  of  A.  who  had  taken  in- 
feftment, B.  conveyed  the  subjects  to  a  creditor 
by  bond  and  disposition  in  security  containing 
an  obligation  to  infeft  and  an  assignation  to 
writs  and  evidents,  and  to  all  action  and  exe- 
cution competent  thereupon.  B.  died  unin- 
feft,  leaving  a  general  disposition  in  favour  of 
trustees.  Held  in  a  question  with  the  trustees 
that  the  creditor  in  virtue  of  his  bond  and 
disposition  in  security  and  infeftment  thereon 
was  in  titulo  to  raise  and  insist  in  an  adjudica- 
tion in  implement  against  the  eldest  son  of  B., 
as  charged  to  enter  heir  to  his  father  and 
grandfather,  for  the  purpose  of  supplying  the 
defect  in  the  feudal  title  of  his  author  B.  as 
the  disponee  of  his  father  A. ;  and  that  the 
trustees,  who  had  also  adjudged  in  imple- 
ment founding  on  B.'s  general  disposition 
were  not  in  the  circumstances  entitled  to  stand 
in  competition  with  the  creditor,  on  the 
ground  of  the  priority  of  date  of  a  charter  of 
adjudication  granted  by  themselves  in  their 
own  favour,  and  their  infeftment  thereon. 
Macgregor  v.  Macdonald,  1843,  5  D.  888 ;  15 
J.  9* 

57.  Implement,  Adjudication  in— Bank- 
ing and  Sale  as  a  Bar  to.— An  adjudication 
in  implement  of  property  is  not  barred  by  the 
fact  that  a  ranking  and  sale  has  been  brought  by 
an  heritable  creditor.  Bontine  v.  Graham,  1839, 
1  D.  631, 906 ;  14  Fac  717, 1027  ;  Woody.  Scott, 
1833,  11  S.  355 ;  Hutchison  v.  Cameron's  2V*., 
1830, 8  S.  982  ;  5  Fac.  807  ;  Wood  v.  Hutchison, 
1830,  8  S.  988  * 

58.  Implement,  Adjudication  in— Bight 
to  Entry  from  Superior— Necessity  of  Pro- 
ducing Author's  Titles.— Note  of  suspension 
passed  to  try  the  question  whether  an  adjudge r 
in  implement  be  entitled  to  an  entry  from  the 
superior  without  production  of  his  author's 
titles,  and  whether  possession  of  the  titles  by 
his  own  agent,  who  on  a  claim  of  hypothec 
refuses  to  exhibit  them,  be  not  equivalent  to 
production  and  exhibition  of  them.  Alexander 
v.  Steele,  1841,  3  D.  1098 ;  16  Fac.  1148. 

59.  Implement,  Adjudication  in— War- 
rant to  Infeft— Heir  Unentered.  —  In  an 
adjudication  in  implement  where  the  heir  to 
the  subjects  is  unentered — there  being  no  con- 
tradictor— the  decree  may  competently  contain 
a  warrant  to  infeft;  but  such  warrant  is 
entirely  at  the  risk  of  the  party  asking  it. 
Liddle  v.  Thomson,  1855,  18  D.  61 ;  28  J.  15. 

60.  Litigiosity  —  Declarator  of  Bight  to 
Estate  Preferable  to  Debtor's— Adjudica- 
tion Led  Pending  said  Action.— An  adjudica- 
tion led  by  a  personal  creditor  during  the  de- 


pendence of  an  action  declaratory  of  a  right  to 
the  estate  preferable  to  the  right  of  the 
adjudger's  debtor  held  barred  by  litigiosity. 
Wauchope  v.  Goldie,  etc.,  1  July  1817,  F.  C  * 

61.  Prescription  —  Interruption  of  by 
Adjudger's  Possession.  —  An  adjudication 
may  be  worked  off  by  negative  prescription, 
but  if  the  adjudger  enter  into  possession  this 
will  interrupt  the  prescription  which  cannot 
run  so  long  as  his  possession  continues. 
M'CuUoch  v.  Buchanan,  1828,  6  S.  1059  * 

62.  Prescription  —  Interruption  of  by 
Later  Infeftment. — Prescription  of  a  decree 
of  adjudication  interrupted  by  infeftment. 
King  v.  Walker,  1828,  6  S.  643  ;  3  Fac.  682* 

63.  Process— All  Parties  not  Galled— Ob- 
jection to  Diligence  Proceeding— Necessity 
of  untiring  up  Record. — By  private  statute, 
trustees  were  empowered,  on  the  requisition  of 
the  heir  in  possession,  to  sell  entailed  lands  for 
payment  of  entailer's  debts ;  and  the  creditors 
thereafter  raised  an  adjudication,  in  which 
they  called  the  heir  in  possession  alone  as 
defender.  Held  (1)  that  as  the  heir  was  not 
divested  of  possession  of  the  estate,  he  was  the 
proper  and  only  party  to  be  called  ;  that  it 
was  not  necessary  to  call  the  trustees,  or  a 
party  to  whom  a  sale  had  been  attempted  to  be 
made,  and  against  whom  an  action  had  been 
raised  for  implement  thereof;  (2)  that  the 
statute  was  no  bar  to  the  adjudication ;  and 
(3)  that  the  latter  objection,  being  properly  an 
objection  to  the  diligence  of  adjudication 
proceeding,  could  be  disposed  of  without 
making  up  a  record.  MeiUam  v.  Glassford,  1851, 
14  D.  137 ;  24  J.  57 ;  1  Stuart  115  * 

64.  Process  —  Citation  —  Decree  before 
Expiry  of  Inducia— Validity.—  A  creditor 
raised  a  summons  of  adjudication  on  8th  June 
against  two  parties,  one  of  whom  was  cited  on 
a  diet  of  sixty  days;  and  on  1st  July  the 
court  allowed  the  summons  to  be  enrolled, 
although  the  second  diet  had  not  expired, 
and  decree  was  pronounced  on  the  3d.  Held 
that  it  was  inept,  in  respect  the  sixty  days  of 
the  first  diet  were  not  expired  at  its  date. 
Mackay  v.  Watt's  Crs.,  11  Dec  1800,  F.  C. ;  M. 
u  Process  "  App.  No.  3. 

65.  Process  —  Citation  —  Inducia  Dis- 
pensed with  — Minute-Book,  Beading  in 
Dispensed  with— Competition  amongst  Ad- 
judgers.  —  The  inducia:  of  a  summons  of 
adjudication  dispensed  with,  and  the  procedure 
otherwise  shortened,  in  order  to  prevent  a 
preference  by  means  of  previous  adjudications. 
Gregg,  1839,  1  D.  544 ;  similarly  inductee 
dispensed  with  and  summons  allowed  to  be 
enrolled  in  Outer  House  Calling  Lists  with 
limited  term  of  eight  days  to  see,  and  reading 
in  the  minute-booK  dispensed  with.  Scott  v. 
Scott,  1832,  10  S.  253;  and  indueim  of  a 
summons  of  wakening  in  an  adjudication 
dispensed  with  to  preserve  a  pari  passu  prefer- 
ence.   Erskine,  1822,  1  S.  377. 

66.  Process— Conclusion  for  Declarator  of 
Absolute    Ownership  —  Competency.  —  A 
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summons  of  adjudication  concluded  that 
certain  shares  of  a  joint-stock  company  should 
be  declared  to  belong  absolutely  to  the 
pursuer.  Question,  whether  that  conclusion 
could  have  been  sustained  even  if  the  subject 
to  which  it  applied  had  been  capable  of  being 
adjudged.  Sinclair  v.  Staples,  etc.,  I860,  22  D. 
600;  32  J.  209. 

67.  Process— Decree  of  Constitution  with- 
out making  up  Record  —  Competition 
amongst  Adjudgers. — Decree  of  constitution 
granted  (reserving  all  objections  contra  execu- 
tionem)  without  making  up  a  record,  to  enable 
a  party  to  raise  an  adjudication  so  as  to  rank 
pari  passu  with  other  adjudgers.  Bontine  v. 
Graham,  1829,  8  S.  87  and  263 ;  5  Fac  220  * 

68.  Process  —  Defences  —  Moving  up 
Record— Summary  Decree  Reserving  Objec- 
tions.— Where  only  one  creditor  raised  a 
summons  of  adjudication,  and  the  other 
creditors  lodged  defences,  held  that  a  record 
should  be  made  up  in  common  form  before 
pronouncing  any  decree  of  adjudication,  in 
respect  that  the  grounds  for  allowing  a 
summary  decree,  reserving  objections,  as  was 
common  in  any  second  or  posterior  adjudica- 
tion, did  not  apply  to  this  case.  Wotherspoon 
v.  Bell,  1837,  15  S.  1268  ;  12  Fac.  1161* 

69.  Process— Defences— Title  to  Defend. 

— A  party  producing  an  ex  facie  title  to  the 
lands  sought  to  be  adjudged,  held  to  be  entitled 
to  enter  appearance  and  be  heard  for  his  interest 
against  a  process  of  adjudication.  Somerville 
v.  Bontine,  1839,  1  D.  906 ;  14  Fac.  1027. 

70.  Process— Execution  of  Summons- 
Designation  of  Pursuers.— Held  that  it  was 
not  necessary,  in  an  execution  of  a  summons  of 
adjudication  on  a  paper  separate  from  the 
summons,  to  set  forth  in  the  designation  of  the 
pursuers,  the  fact  of  their  being  trustees  for  the 
company.  Globe  Insurance  Co.  v.  Tytler,  1842, 
6D.  294;  15  J.  113. 

7L  Process  —  Failure  to  Constitute 
against  Minor's  Curators.  —  Adjudication 
against  a  pupil  set  aside,  in  respect  the  action 
of  constitution  of  the  debt,  although  directed, 
was  not  executed  against  his  tutors.  MTurk 
v.  Marshall,  7  Feb.  1815,  F.  C* 

72.  Process—Intimation— First  Adjudi- 
cation.— It  is  incompetent  to  dispense  with  the 
intimation  for  twenty  sederunt  days  of  a  first 
adjudication,  and  pronounce  decree  during 
their  currency.    Badenoch,  1838,  16  S.  903* 

73.  Process— Intimation— First  Adjudi- 
cation—Defences— Bill  ex  facie  Prescribed— 
Trust  Deed  for  Creditors. — Intimation  ap- 

fointed  of  a  first  adjudication  proceeding  on  a 
ill  ex  fade  prescribed,  where  the  debtor  had, 
prior  to  the  date  of  the  bill,  made  a  trust 
conveyance  of  his  whole  heritable  property  for 
creditors.  Morrison  v.  Hamilton,  1836,  14  S. 
1126. 

74.  Process— Intimation— First  Adjudi- 
cation—Defences— Beponing  of  Defender 
alter  Lodging— Recall  of  Intimation.— In  a 


first  adjudication,  no  defences  being  lodged,  the 
Lord  Ordinary,  after  hearing  objections  orally 
at  the  bar,  appointed  intimation.  The  court, 
on  a  reclaiming  note  by  the  defender,  with 
defences,  remitted  to  repone  him  on  paying 
expenses,  with  power  to  near  parties  as  to  the 
recall  of  the  intimation.  Shotton,  Malcolm,  <£ 
Co.  v.  M'NeiU,  1834,  12  S.  609. 

75.  Process— Intimation— First  Adjudi- 
cation—Preliminary Defences.— The  usual 
order  for  intimation  in  an  adjudication  does 
not  preclude  the  defender  from  insisting  in  all 
defences,  even  though  preliminary.  Idle  v. 
E.  of  Fife,  1830,  8  S.  669. 

76.  Process— Intimation— First  Adjudica- 
tion—Succeeding  Adjudications.— If  intima- 
tion be  given  in  the  first  effectual  adjudication, 
it  is  not  an  objection  to  any  posterior  adjudica- 
tions ranking  pari  passu  with  it  that  no 
intimation  in  terms  of  the  statute  23  Geo.  in. 
c.  15  was  given.  Mackenzie's  Crs.  v.  M'Keazie, 
etc.,  1795,  3  Pat.  409  * 

77.  Redemption  and  Legal— Currency  of 
Legal— Entail  by  Person  Infeft— Validity 
o£ — Question,  whether  ax  entail  executed  by 
a  person  infeft  upon  an  adjudication  before 
expiry  of  the  legal,  and  which  never  was 
followed  by  a  decree  of  declarator  of  expiry,  is 
effectual.    DalzeU  v.  DalzeU,  17  Jan.  1810,  t.  C. 

78.  Redemption  and  Legal— Expiry  of 
Legal— Decree  of  Declarator  of— Prescrip- 
tion—Title  by  Charter  and  Basins—  Rights 
of  Adjudger. — The  mere  expiry  of  the  legal 
does  not  vest  the  estate  in  the  adjudger  ipso 
jure,  although  possession  has  been  enjoyed  for 
upwards  of  forty  years, — a  declarator  of  expiry 

01  the  legal  being  necessary  to  extinguish  the 
right  of  reversion,  unless  the  adjudger  has 
made  up  titles  by  charter  and  sasine,  and 
possessed  for  forty  years.  Campbell  v.  Scotland, 
1794,  M.  321 ;  Belts  Cases,  p.  15,  folio  p.  109  ; 

2  Bell's  Illustrations,  57;  1  Ross'  L.  C.  155; 
Ormiston  v.  Hill,  7  Feb.  1809,  F.  C. ;  Stewart 
v.  Lindsay,  26  Nov.  1811,  F.  C. ;  1  Ross'  L.  C. 
164 ;  and  7  Dec.  1809,  F.  C. ;  such  possession 
on  charter  and  sasine  gives  adjudger  absolute 
right  without  decree  of  declarator  of  expiry  of 
the  legal.    Robertson  v.  Duke  of  Athol,   1815, 

3  Dow  108  * 

79.  Redemption  and  Legal— Expiry  of 
Legal— Decree  of  Declarator  of— Reduc- 
tion— Prescription. — An  action  of  reduction 
of  a  decree  of  expiry  of  the  legal,  brought 
more  than  forty  years  after  its  date,  and 
during  which  time  an  adjudger  on  a  wadset 
bond  had  possessed  the  lands,  held  barred  by 
the  negative  prescription.  Paul  v.  Reid,  8  Feb. 
1814,  F.  C* 

80.  Redemption  and  Legal— Expiry  of 
Legal— Decree  of  Declarator  of— Reduc- 
tion—Reponing.— A  creditor  who  had  ad- 
judged in  1791,  and  got  a  partial  payment  in 
1803,  raised  a  declarator  of  expiry  of  the  legal 
in  1804,  which  the  debtor  instructed  an  agent 
to  oppose,  but  he  being  employed  by  the 
creditor  declined   to  do   so,   and   decree  in 
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absence  was  pronounced,  and  the  subject  sold 
in  face  of  a  protest  by  the  debtor.  Held,  in  an 
action  of  reduction,  that  he  was  entitled  to  be 
reponed.  MlLellan  v.  Macree,  21  Jan.  1806, 
F.  C. ;  M.  "Adjudication  "  App.  No.  15. 

81.  Redemption  and  Legal— Expiry  of 
Legal  —  Bight  Redeemable  —  Prescriptive 
Possession— Bill  by  Married  Woman.— A 

debtor's  right  of  redemption  is  not  extinguished 
by  the  negative  prescription,  but  prescription 
will  cut  off  extrinsic  objections  to  the  grounds 
of  debt ;  so  an  adjudication  proceeding  on  a 
bill  accepted  ex  facie  by  a  married  woman,  and 
a  decree  cognitionis  causa  against  her  hcereditas 
jacens,  recorded  and  followed  by  letters  of 
horning  against  superiors,  and  possession  for 
about  seventy  years,  sustained  in  a  question 
with  her  heir,  but  only  as  a  redeemable  right  in 
respect  it  had  not  been  feudalised.  Thomson 
v.  Stewart,  1840,  2  D.  564;  15  Fac.  586* 

82.  Redemption  and  Legal— Expiry  of 
Legal— Right  Redeemable— Renunciation 
to  Enter  Heir. — The  right  of  redemption 
may  be  exercised  by  an  heir  when  served 
although  a  previous  heir  has  renounced. 
Stewart  v.  Lindsay,  7  Dec.  18,09,  F.  C. ;  1  Ross1 
L.  C.  304  * 

83.  Redemption  and  Legal— Expiry  of 
Legal  — Right  Redeemable  until  Decree  of 
Expiry. —  Held  that  though  an  heritable 
creditor  who  was  infeft  had  adjudged,  and 
possession  had  followed  on  the  adjudication, 
the  legal  of  which  had  expired,  the  right 
was  still  redeemable,  and  a  postponed  creditor 
was  entitled  to  an  assignation  to  his  right  on 
paying  the  creditor  in  possession.  Govan  v. 
Govan,  1759,  2  Pat.  27  * 

84.  Redemption  and  Legal  —  Positive 
Prescription  Running  in  Favour  of  Adjudger 
—Dates  from  Decree  of  Expiry  of  Legal,  not 
from  Infeftment. — Prescription  founded  on 
an  infeftment  on  an  adjudication,  followed  by 
forty  years1  possession,  revelled  as  a  defence 
against  a  reduction  of  a  decree  of  expiry  of 
the  legal  obtained  only  nine  years  before  the 
action  was  brought.  M'Kenzie  v.  Robertson, 
1827,  5  S.  694  * 

85.  Redemption  and  Legal— Positive  Pre- 
scription Running  in  Favour  of  Adjudger— 
Necessity  of  Infeftment— Held  that  a  decree 
of  apprising  of  teinds  (which  had  been  origin- 
ally bishop's  teinds,  and  had  been  feudalised), 
and  on  which  possession  had  been  enjoyed  for 
more  than  forty  years,  but  on  which  no  in- 
feftment had  been  taken,  did  not  confer  a 
prescriptive  heritable  right  to  the  teinds. 
Graham  v.  Orr,  1826,  S.  (Teinds)  96. 

86.  Redemption  and  Legal— Redemption, 
Declaratorof—  Title  toSue— JudicialPactor. 

— A  parish  church  having  been  adjudged  in 
security  and  satisfaction  of  ground-annuals, 
held  that  a  judicial  factor  appointed  to  manage 
the  funds,  property,  and  affairs  of  the  parish, 
was  entitled,  in  conjunction  with  the  presbytery 
of  the  bounds,  to  sue  a  declarator  of  redemption, 
although  none  of  the  pursuers  were  feudally 


vested  in  the  church.  M'Dougall  v.  Blackie, 
1863,  1  M.  503  ;  35  J.  354* 

87.  Subjects  Adjudgeable— Beneficiary's 
Interest  under  a  Trust— A  creditor  of  a 
principal  beneficiary  under  a  lapsed  trust 
may  adjudge  his  interest  under  the  trust. 
Gavin  v.  Kvrhpatrick,  1830, 4  W.  &  S.  48.  Affg. 
4  S.  626 ;  1  Fac.  603  * 

88.  Subjects  Adjudgeable— Debtor's  Re- 
versionary Interest  in  a  Trust  for  Creditors. 

— A  creditor  for  a  debt  contracted  posterior 
to  a  conveyance,  by  his  debtor,  of  his  estate 
to  trustees  for  payment  of  debts,  with 
reserved  rights  in  favour  of  himself  and 
children,  is  entitled  to  adjudge  all  right  and 
interest  which  the  debtor  has  in  the  estate, 
reserving  all  objections  contra  executionem. 
Barbour  v.  M'Minn,  1826,  4  S.  806;  Benton 
v.  Girvan,  1833,  12  S.  266 ;  Paul  v.  Boyd,  1829, 
7  S.  621  * 

89.  Subjects  Adjudgeable  —  Deceased 
Bankrupt's  Heritable  Property  not  Known 
to  Trustee  at  Date  of  Sequestration.— After 
the  death  of  a  bankrupt,  the  court,  on  a 
petition  by  the  trustee  (without  opposition), 
adjudged  from  the  bankrupt's  heirs  an  herit- 
able subject  in  which  the  bankrupt  had  been 
infeft  at  the  date  of  the  sequestration,  but 
which  was  not  then  known  to  the  trustee. 
Ramsay,  1834,  12  S.  385  ;  see  also  Beattie,  1836, 
15  S.  157. 

90.  Subjects  Adjudgeable  —  Entailed 
Estate— Debts  Incurred  Prior  to  Comple- 
tion of  EntaiL — An  estate  possessed  by  a  party 
under  an  entail,  on  which  infeftment  has 
been  taken,  is  liable  to  be  adjudged  for  debts 
contracted  subsequent  to  the  infeftment,  but 
prior  to  the  recording  of  the  entail,  although 
the  adjudication  be  not  raised  till  after  the 
entail  has  been  recorded.  Rose  v.  Drummond, 
1831,  5  W.  &  S.  359.  Affg.  6  S.  945  ;  Smollet 
v.  Smollet,  1807,  M.  "Tailzie"  App.  No.  12; 
and  Ferrier  v.  I),  of  Roxburgh*,  10  Dec  1813, 
F.  C* 

91.  Subjects  Adjudgeable  —  Husband's 
Interest  in  Bents  of  Wife's  Lands— Jus 
mariti  — Adjudication  of  such  Lands  as 
Husband's  Property— Validity— Competi- 
tion of  with  Arrester  of  Bents.— Although 
the  husband's  interest  arising  from  his  jus  manti 
in  the  rents  of  his  wife's  lands  may  be  adjudged, 
it  is  not  effectually  so  by  an  adjudication  of 
those  lands  as  his  property,  with  a  general 
clause  of  all  right,  title,  and  interest  which 
he  may  have  in  them ;  and  an  arrestment 
of  the  rents  preferred,  in  competition  with 
such  an  adjudication.  Colder  v.  Steele,  19 
Nov.  1818,  F.  C  * 

92.  Subjects  Adjudgeable  —  Husband's 
Jus  Mariti— Bights  having  a  Tract  of  Future 
Time. — A  husband's  jus  mariti  is  attachable 
by  adjudication.  Smith  v.  Frier,  1857,  19  D. 
385  ;  29  J.  178* 

93.  Subjects  Adjudgeable— Office  of  Chief 
Usher  to  the  King.— Held  that  the  office  of 
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Chief  Usher  to  the  King  is  adjudgeable.    Cock- 
bum  v.  Cockburn,  1755,  1  Pat.  603  * 

94.  Subjects  Adjudgeable  —  Property 
Left  by  Debtor  to  Son  in  Liferent— Burdens 
in  Favour  of  Widow,  etc— Hanking  and 
Sale. — A  father  convoyed  an  estate  to  his 
son  for  his  liferent  use  allenarly,  and  to  the 
heirs  of  his  body  in  fee,  subject  to  burdens, 
in  favour  of  his  widow  and  others.  The  widow 
took  decree  of  constitution  against  the  son 
(who  had  children  alive  at  the  time,  but  the 
children  were  not  called),  and  thereafter  led 
an  adjudication,  and  also  brought  a  ranking 
and  sale  of  the  estate  against  the  son  (without 
calling  the  children),  as  if  the  fee  of  the  estate 
had  been  in  the  son  alone.  In  a  question  as 
to  the  validity  of  the  adjudication  and  the 
action  of  sale,  the  court  found  that  the  estate 
was  liable  for  the  debts  and  provisions  of  the 
father,  reserving  all  questions  of  relief  and 
claims  in  the  ranking.  Waddell  v.  Rymers, 
1833,  11  S.  949. 

95.  Subjects  Adjudgeable  —  Bevenrion- 
ary  Interest— Trustees'  Eadical  Bight  in 
inter  vivos  Conveyance  of  Lands,— A  dis- 
position of  an  estate  to  trustees  for  behoof  of 
creditors,  with  a  power  of  sale,  subject  to  a  re- 
conveyance of  the  reversion,  with  infeftment, 
does  not  divest  the  granter,  so  as  to  disable 
non-acceding  creditors  from  attaching  the 
estate ;  and  therefore  a  special  charge  to  his 
heir  to  enter  to  him,  and  an  adjudication 
deduced  thereon,  sustained.  Campbell  v.  Edder- 
linis  Crs.,  14  Jan.  1801,  F.  C. ;  M.  "Adjudica- 
tion0 App.  No.  11* 

96.  Subjects  Adjudgeable— Trust  Estate 
—Obligation  Granted  by  Trustees.— A  party 
is  entitled  to  adjudge  the  trust  estate,  on  an 
obligation  granted  by  trustees.  E.  of  Breadal- 
bane  v.  Macdmiald,  1824,  2  S.  621* 

97.  Subjects  not  Adjudgeable  —  Arrears 
of  Bent  or  of  Annuity. — An  adjudication  is 
not  competent  to  attach  arrears  of  rent,  or  of 
an  annuity  because  they  are  moveable. 
Broughton  v.  Fraser,  1832,  10  S.  418 ;  7  Fac. 
306* 

98.  Subjects  not  Adjudgeable  —  Bank- 
rupt's Beversionary  Interest  after  Discharge 
on  Composition. — Inhibition  is  extinguished 
by  an  intervening  sequestration  followed  by  a 
discharge  on  a  composition  (though  the  inhibit- 
ing creditors  have  not  ranked),  so  far  as  regards 
the  bankrupt's  interest  in  his  property,  so  that 
an  adjudication  cannot  proceed  to  attach  that 
interest.  Holmes  v.  Beid,  1829,  7  S.  535; 
4  Fac  782  * 

99.  Subjects  not  Adjudgeable— Entailed 
Estate. — An  heir  in  possession  under  a  strict 
entail  conveyed  the  estate  to  himself  in  liferent 
and  to  his  eldest  son  in  fee,  by  a  disposition 
bearing  express  reference  to  the  original  entail, 
to  which  it  was  substantially  conform,  though 
varying  in  certain  points,  particularly  in  so  far 
as  the  fetters  were  not  applied  to  the  institute 
nominatim ;  the  disposition  was  not  recorded 
in  the    register   of   tailzies, — held,   after  the 


decease  of  the  granter,  that  this  disposition 
was  not  to  be  considered  as  a  new  entail  of  the 
lands  requiring  to  have  been  registered  in  the 
register  of  tailzies  and  to  have  the  fetters  laid 
on  the  disponee  nominatim,  but  was  merely  an 
instrument  for  propelling  the  tailzied  fee  to  the 
next  heir, — and  therefore  that  an  adjudication 
for  a  debt  of  the  granter  was  ineffectual  to 
attach  the  estate.  Turnbull  v.  Newton,  1836, 
14  S.  1031 ;  11  Fac.  849;  but  see  Brown  v. 
McGregor,  1838,  3  S.  &  M'L.  84.  Affg.  15  S. 
837  ;  12  Fac.  796  * 

100.  Subjects  not  Adjudgeable— Heir  of 
Entail's  Liferent  Interest— Competition.— 
A  law  agent  was  employed. to  expede  an  adjudi- 
cation at  the  instance  of  a  creditor  of  an  heir 
of  entail  in  possession  ;  but  in  place  of  obtain- 
ing a  decree  adjudging  the  lands,  he  took  one 
of  the  liferent  of  the  heir,  on  which  charter 
and  Basine  were  expede.  The  title  so  con- 
stituted was  held  in  competition  with  another 
creditor,  to  be  inept  Graham  v.  Alison,  1833, 
0W.4S.  518.    Affg.  9  S.  130 ;  6  Fac.  88.* 

101.  Subjects  not  Adjudgeable— Public 
Bights— Bailway  Company's  Lands— Super- 
fluous Lands. — Lands  taken  by  a  railway 
company  and  used  for  the  purposes  of  their 
undertaking,  or  not  proved  superfluous,  are 
not  adjudgeable.  Glover's  Trs.  v.  City  of  Glasyow 
Union  Rly.  Co.,  1869,  7  M.  338 ;  41  J.  202  * 

102.  Subjects  not  Adjudgeable— Boyal 
Burgh's  Jail,  Town-House,  Bell,  or  Petty 
Customs. — It  is  incompetent  for  adjudgers  of 
the  property  of  a  royal  burgh  to  sell  the  jail 
and  town-house,  ana  its  bell,  or  the  petty 
customs.  Phin  v.  Mags,  of  Auchtermuchty, 
1827,  5  S.  690;  2  Fac.  499  * 

103.  Subjects  not  Adjudgeable— Shares 
of  Company  Declared  by  Statute  to  be 
Moveable. — Adjudication  is  an  incompetent 
diligence  for  arresting  shares  of  a  joint-stock 
company,  declared  by  Act  of  Parliament  to  be 
moveable  estate.  Sinclair  v.  Staples,  1860,  22 
D.  600  ;  32  J.  209. 

104.  Subjects  not  Adjudgeable  — Spes 
successionis. — An  adjudication  of  a  spes  suc- 
cessionis  is  incompetent.  Beaton  v.  Mk  Donald, 
7  June  1821,  F.  G. ;  1  S.  49* 

105.  Trust  Bond,  Adjudication  on— Com- 
petency—Making  up  Title— Tailzie.—  Held, 
that  an  alleged  heir  may,  for  the  purpose  of 
making  up  a  title,  grant  a  bond  to  trustees, 
who  may  charge  him  to  enter,  adjudge  the 
estate,  and  convey  the  adjudication  to  him, 
(1)  though  he  has  already  attempted  to  serve, 
and  his  service  be  suspended  by  an  appeal  to 
the  House  of  Lords;  (2)  though  the  right  of 
the  truster  to  the  estate  be  disputed  in  toto, 
and  is  under  appeal  to  the  House  of  Lords ; 
and  (3)  though  ne  be  an  heir  of  entail.  Craigie 
v.  Ker,  19  Jan.  1808,  F.  C. ;  M.  "  Adjudication  * 
App.  No.  16.  Cunninghames  v.  Glen,  27  Feb. 
1812,  F.  C. ;  Rutherfurd  v.  NisbeVs  Trs.,  1830, 
9  S.  3 ;  1  Fac.  1  * 
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106.  Trust  Disposition,  Adjudication  on 
— Competency. — A  party  possessed  an  estate 
under  an  ex  facie  good  title,  but  was  not  infeft ; 
and  another  party,  with  a  view  to  make  up  a 
tentative  title  to  the  estate,  executed  a  disposi- 
tion of  it  in  favour  of  his  agent,  ex  facie 
absolute,  but  qualified  with  a  back  bond 
declaring  that  it  was  in  trust ;  and  the  trustee 
having  brought  an  adjudication  in  implement 
of  the  estate,  founding  on  the  disposition,  held 
(1)  that  the  party  in  possession  was  entitled  to 
object  to  the  adjudication  ;  and  (2)  that  it  was 
not  competent  to  adjudge  the  estate  on  such  a 
disposition.  Dunlop  v.  Cochrane,  1824,  2  S. 
Ai>p.  115.  Affg.  4  July  1820,  F.  C. ;  but  see 
Murray  v.  Ramsay  <L-  Co.,  17  Jan.  1811,  F.  C  * 


ADMINISTRATION  OF  JUSTICE 

Advocate,  1-14, 163. 
Agent,  15,  17,  20,  42-44,  59,  138,  148, 
151,  153,  155,  163-167;  and  see  Court, 
Clerk  of  infra. 
Arbiter,  Judge  as,  70. 
Baron  Bailie,  16 
Cautioner,  Clerk's  Responsibility  for, 

21. 
Chancery,  Clerks  of,  19. 
College  of  Justice,  38-43. 
Contempt  of  Court,  20,  44-65,  121. 
Court,  Clerk  of,  20-37,  109,  112,  127, 
144,  160.     Clerk  of  Police  Court, 
see  title  Burgh. 
Custody  of  Child,  51. 
Exchequer,  66, 140. 
Fiar's  Court,  140. 
Inner  House,  4,  67,  68. 
Judge- 
Appointment,  91. 
Arbiter,  as,  70. 
Corruption,  69,  74. 
Death  of,  71-73. 
Declinature,  74-101, 141. 
Liability,    104,  111-122,    143-147; 

and  see  Twopenny  Acts  infra. 
Resignation,  89,  102-103. 
Jury,  49, 105-106. 

Justice  of  the   Peace,  107-109,  112- 
114,  118-120;  and  see   Twopenny  Acts 
infra. 
Justice  of  the  Peace  Clerk,  26-28, 109, 

112, 160. 
Macer,  66, 110. 

Magistrate,    Liability    for  Judicial 
Acts,  104,  111-122,  126,  142;  and  see 
Twopenny  Acts  infra. 
Mandate,  Advocate's,  see  Advocate  supra. 
Officer  of  Court,  123. 
Outlaw,  124. 

Petition  for  Execution  Pending  Ap- 
peal, 68. 


Poor,  Agent  and  Counsel  for,  see  title 

Poor's  Roll. 
Process,  Borrowing  of,  17,  35. 
Process  Caption,  35 ;  and  see  title  Arrest. 
Procurator-Fiscal,  18, 108, 125-136. 
Procurators,  138,  148,  151,   153,   155, 

163-167. 
Public  Prosecutor,  Liability  in  Dam- 
ages, 125-136. 
Publication  of  Proceedings  in  Court, 

52-58. 
Quorum  of  Court,  67,  68. 
Remit,  137. 

Sederunt,  Act  of,  138. 
Sheriff  and  Sheriff-Substitute,  139- 

155; 
Liability  of,  143-147  ;  and  see  Two- 
penny Actsinirsi  and  MagistrateBirpra,. 
Powers  OF,  148-150,  167. 
Sheriff-Clerk,  29-37, 144,  154. 
Signet,  Writers  to,  38,  43. 
Solicitors  before  the  Supreme  Court, 

42,  164. 
Twopenny  Acts,  156-162. 
Warrant,  Illegal,  111,  112,  114,  115, 

118,  119,  128-129,  136. 
Witness,  60-65. 

1.  Advocate— Censure  of;  for  Signing 
Appeal  to  Obtain  Delay.— An  appeal,  brought 
for  the  sole  purpose  of  delay,  dismissed;  and 
counsel  censured  for  signing  such  appeals. 
Gilchrist  v.  MacAdam,  1798,  4  Pat.  26. 

2.  Advocate  —  Compromise  of  Action 
Carried  through  by  Counsel  for  One  Party 
and  by  a  Friend  of  the  Other  Party.— 

Circumstances  in  which  found  that  an  agree- 
ment to  compromise  an  action  against  two 
defenders,  involving  the  character  of  one  of 
them  (a  lady),  during  the  trial  of  an  issue,  by 
the  counsel  for  the  other  defender  and  a  friend 
of  the  lady,  had  been  sanctioned  by  her, 
although  concealed  from  her  counsel,  and 
although  the  trial  was  allowed  to  go  on,  and 
a  verdict  was  returned  in  her  favour.  Jaffray 
v.  Simpson,  1835,  13  S.  1122  ;  10  Fac.  (Appx.) 
15. 

3.  Advocate  —  Freedom    of    Speech.— 

Question  as  to  the  extent  and  freedom  of 
speech  to  which  counsel  are  entitled.  Moodie 
v.  Henderson,  1800,  M.  360* 

4  Advocate  —  Inner  House  —  Two 
Counsel — Parties  in  the  Inner  House  must 
be  represented  by  two  counsel  on  each  side. 
Forbes,  1855,  18  D.  80 ;  Kirk-Session  of 
JVemyss,  1855,  18  D.  273* 

5  Advocate— Mandate  —  Allegation  by 
Party  that  His  Counsel  in  Violation  of 
Instructions  had  Failed  to  Examine  Him.— 

Held  that,  after  the  judge's  charge  to  the  jury, 
it  was  not  competent  to  receive  the  pursuer's 
evidence,  although  tendered  by  him,  on  the 
ground  that  his  counsel  had,  in  violation  of 
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his  instructions,  omitted  to  examine  him. 
Mackintosh  v.  Fraser,  1860,  22  D.  421;  31 
J.  187  * 

6.  Advocate  —  Mandate  —  Defender's 
Counsel  Giving  np  the  Case.— In  a  jury  trial, 
after  four  witnesses  had  been  examined  for  the 
pursuer,  but  before  any  part  of  the  defender's 
evidence  was  led,  the  counsel  for  the  defender 
gave  up  the  case,  and  the  jury  found  for  the 
pursuer.  Motion  for  a  new  trial,  in  respect 
that  the  case  was  given  up  by  counsel,  notwith- 
standing the  defender's  remonstrances,  refused. 
Currie  v.  Glen,  1846,  9  D.  308 ;  19  J.  101  * 

7.  Advocate  —  Mandate  —  Disposition 
omnium  bonornm.  —  Question  as  to  a 
counsel's  power,  without  a  special  mandate, 
to  bind  his  client,  the  pursuer  of  a  cessio,  to 
execute  the  disposition  omnium  bonorum,  in 
favour  of  a  particular  creditor  (the  incar- 
cerator)  as  trustee.    Gordon,  1834,  12  S.  401. 

8.  Advocate—Mandate— Presumption.— 

A  mandate  to  a  counsel  is  presumed.  Wallace 
v.  Miller,  1821,  1  S.  40. 

9.  Advocate  —  Mandate  —  Reference.— 

Counsel  have  power  judicially  to  refer  an 
action.  Forbes  v.  Lord  Duffus,  1837,  12  Fac. 
321 ;  9  J.  203.  Ballandene  v.  M'Laurin,  1831, 
10  S.  168.    GUfUlan  y.  Brown,  IS3Z,  11  S.  548* 

10.  Advocate  —  Mandate  —  Whether 
Client  Bound  when  no  Authority  Given.— 

Question,  how  far  the  presumption  of  a  man. 
date  in  favour  of  an  advocate  will  bind  the 
party  who  has  given  no  authority  to  appear. 
Cowan  v.  Farnie,  1836,  14  S.  634;  11  Fac. 
541* 

11.  Advocate— Mandate  —  Withdrawal 

— A  complaint  against  an  election  of  magis- 
trates in  name  of  a  member  of  the  town 
council  of  the  burgh  having  been  presented  by 
one  counsel,  the  court  refused  to  allow  it  to 
be  withdrawn  by  another  counsel  holding  a 
written  mandate  to  that  effect  from  the  corn- 
plainer  before  ordering  service  ;  but  appointed 
it  to  be  served,  reserving  all  objections.  Millar, 
1826,  5  S.  52. 

12.  Advocate— Senior  Counsel— Adjust- 
ment of  Record. — Senior  counsel  should  be 
instructed  to  revise  before  closing  the  record. 
Stott  v.  M'WiUiam,  1856,  18  D.  716;  28  J. 
310* 

13.  Advocate  — Senior  Counsel  — Poor's 
Cause.  —  Senior  counsel  are  entitled,  on 
application  to  them  by  the  counsel  for  the 
poor,  to  act  in  a  poor's  cause  without  the 
special  authoritv  of  the  court.  Bell  v.  Murray, 
1833,  12  S.  187* 

14.  Advocate— Service  of  Motion  on— 
Expenses. — Notice  of  motion  served  upon  the 
counsel  in  a  cause,  on  the  footing  of  his  being 
responsible  for  the  custody  of  the  process,  held 
irregular,  and  expenses  awarded  to  him. 
Fraser  v.  Wright,  1838,  1  D.  284. 

15.  Agent— Person  not  Authorised  to 
Act  as  Agent  doing  so— Censure.— A  person 


who  was  not  licensed  to  practise  before  the 
court,  having  acted  as  agent  in  a  cause,  and 
affixed  the  name  of  a  practitioner  to  a  paper 
without  his  consent,  the  court  publicly  censured 
him,  and  intimated  that  any  similar  offence 
would  be  visited  with  exemplary  punishment. 
A.  B.,  1834,  12  S.  504.  Lord  Advocate  v. 
Hunter,  1833,  11  S.  514. 

16.  Baron  Bailie— Complaint  against— 

A  complaint  against  a  baron  bailie  (who  was 
the  baron's  agent)  sustained  for  taking  expenses 
awarded  bv  him.  M'Millan  v.  Hamilton,  1825, 
4  S.  297.    'Erston  v.  Hamilton,  1825,  4  S.  299. 

17.  Borrowing  Process— Party  doing  so 
in  Agent's  Name. — A  party  to  a  bill-chamber 

Erocees  having  authorised  his  own  clerk  to 
orrow  it,  in  name  of  his  agent,  who  was  then 
in  the  country — the  court  expressed  an  opinion 
that  this  was  a  great  irregularity,  although,  in 
the  circumstances,  it  did  not  require  farther 
animadversion.  Black  v.  White,  1834,  13  S. 
134. 

18.  Burgh  Procurator-Fiscal  —  Bight  to 
Retain  his  Fees  out  of  Penalties  Recovered 
—Bight  to  Expenses  Incurred  by  him  in 
Defending  Actions  of  Damages.— Held  that 
a  procurator-fiscal  was  not  entitled  to  retain 
his  expenses  as  prosecutor  out  of  penalties 
recovered  under  the  Clyde  Navigation  Act. 
Clyde  Trs.  v.  Town  Clerk  of  Glasgow,  1865,  3  M. 
736 ;  37  J.  379  * 

As  to  a  claim  by  a  procurator-fiscal  for 
relief  out  of  burgh  funds  of  expenses 
incurred  in  defending  an  action  of  damages 

X'nst  him,  arising    out  of    an    act  in  his 
ial  capacity,    see    M'Culloch   v.  Mags,  of 
Airdrie,  1845,  8  D.  321* 

19.  Chancery— Director  of— Right  to 
Appoint  Two  Persons  and  the  Survivor  as 
Clerks— Bight  to  the  Office  only  Effectual 
During  the  Lifetime  of  the  Oranter— 57 
Geo.  in.  c.  64. — A  party  who  held  the  office  of 
Director  of  Chancery  when  the  stat.  57  Geo. 
in.  c.  64  was  passed,  subsequently  granted  a 
commission  to  two  persons  as  clerks  of 
Chancery,  jointly  and  severally,  during  their 
respective  lives,  and  to  the  survivor  of  them. 
Held  that  it  was  ineffectual  to  confer  a  right  to 
the  office  beyond  the  lifetime  of  the  granter  of 
it.  Aytoun  v.  E.  of  Rosslyn,  1844,  3  Bell  70. 
AfTg.  3  D.  740 ;  16  Fac.  744. 

20.  Clerk  of  Court— Accusations  against, 
by  Agent— Apology  and  Betraction.— The 

agents  of  a  party  wrote  a  letter  to  the  assistant 
clerk,  accusing  him  of  having  twice  altered 
and  distorted  the  interlocutors  of  the  Lord 
Ordinary,  and  calling  on  him  to  exhibit  a 
corrected  interlocutor  within  twenty-four  hours, 
under  a  threat  of  a  petition  and  complaint  to 
the  court  for  removal  from  office.  This  being 
brought  under  the  notice  of  the  Lord  Ordinary, 
and  by  him  reported  to  the  court,  the  agents 
were  directed  to  lodge  a  minute  of  retraction 
of  the  charge  against  the  clerk,  and  of  apology 
to  the  court  and  to  the  clerk.  Spalding  v. 
Laicrie,  1836,  14  S.  1102. 
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21.  Clerk  of  Court— Clerk  of  the  Bills— 
Responsibility  for  Cautioner  in  a  Suspen- 
sion.—  Question,  whether  the  Bill  Chamber 
Clerk  is  responsible  for  a  cautioner  in  a  suspen- 
sion, after  a  sist  has  been  intimated  to  the 
charger,  and  copy  taken,  and  the  bill  passed 
without  any  objection.  Brown  v.  Wemyss, 
1829,  7  S.  626  * 

22.  Clerk  of  Court— Clerk  of  the  Bills— 
Whether  Deputy  Continue  in  Office  after 
Death   of   Principal   Appointing   him. — 

Held  that  on  the  deaths  of  two  joint  principal 
Clerks  of  the  Bills  the  office  of  deputy  did 
not  thereby  cease  and  determine,  so  as  to 
entitle  the  new  principal  clerks  to  appoint 
other  deputies,  or  to  enter  into  and  perform 
the  duties  of  the  deputy,  and  uplift  the  fees 
belonging  to  the  office.  JVadaell  v.  Tnglis, 
1770,  2  Pat.  205. 

23.  Clerk  of  Court— Complaint  against 
— Innocent  Mistake.  —  A  complaint  was 
presented  against  an  assistant  clerk  of  court  for 
a  deviation  from  the  regulations  of  court,  in 
twice  giving  up  a  partibus  of  a  summons  to  be 
called  against  the  complainer,  when  the  clerk 
had  not  the  summons  in  his  custody,  nor  any 
receipt  to  show  for  it,  and  the  summons  had 
not  been  fee-funded.  Held  that  the  clerk  had 
committed  an  irregularity,  but  that  this  arose 
from  an  innocent  and  harmless  mistake ;  and 
therefore  no  expenses  found  due  to  the  com- 
plainer.   Lang  v.  Lang,  1831,  9  S.  748  * 

24.  Clerk  of  Court— Depute  Clerk  of 
Session— Bight  to  Fees  of  Assistant  Clerk 
after  his  Death. — Question,  whether  a  depute 
Clerk  of  Session,  whose  assistant  clerk  has 
died  without  being  replaced,  and  who  has 
performed  the  duties  of  the  assistant  clerk, 
is  entitled  to  levy  and  appropriate  those  fees 
which  his  assistant,  if  surviving,  would  have 
levied.  Lord  Advocate  v.  Bruce,  1837, 15  S.  1184. 
Cf.  Mason  v.  Wilson,  1844,  7  D.  160  ;  17  J.  76. 

25.  Clerk  of  Court  — Division  of  Com- 
monty— Eight  to  Charge  Accounts  against 
all  the  Parties  to  the  Process.— The  clerk 
to  a  process  of  a  division  of  commonty  drew 
up  a  prepared  state,  in  common  form,  under 
the  instructions  of  one  of  the  parties  to 
the  process.  Held  entitled  to  decree  for  his 
account  against  all  the  parties  to  the  process, 
conjunctly  and  severally,  reserving  to  them 
their  relief  inter  se.  Brodie  v.  Lord  Cawdor 
&  Parker,  1836,  14  S.  1097  ;  11  Fac.  910. 

26.  Clerk  of  Court  —  Justice  of  Peace 
Clerk— Illegality  of  Giving  Discount  on 
Statutory  Fees. — Held  illegal  for  a  justice  of 
peace  clerk  to  give  discount  on  the  statutory 
tees  of  small-debt  actions,  without  providing 
that  the  full  fees  should  not  be  exacted  from 
the  defenders  as  part  of  the  expenses.  Lord 
Advocate  v.  Douglas,  1842,  4  D.  1361* 

27.  Clerk  of  Court— Justice  of  Peace 
Clerk— Drawing  Complaint  in  a  Matter 
Personal  to  himself.  —  Question,  whether  a 
justice  of  peace  clerk  can  draw  a  complaint  to 
the  justices  in  a  matter  personal  to  himself. 


Erston  v.  Hamilton,  1825,  4  S.  299.  Campbell 
v.  M'Cowan,  1824,  3  S.  245.  Smith  &  Tosher 
v.  Robertson,  1827,  5  S.  848.  Manson  v.  Smith, 
1871,  9  M.  492  ;  43  J.  261  * 

28.  Clerk  of  Court  —  Justice  of  Peace 
Depute  -  Clerk— Party  to  an  Action  as 
Clerk  of  Boad  Trustees  —  Malversation 
— Penalties. — A  justice  of  peace  depute-clerk 
for  a  district  of  a  county,  who  was  also  clerk 
to  the  road  trustees  of  the  same  district,  raised, 
in  the  latter  capacity,  an  action  before  the 
justices  of  the  peace  of  his  own  district  against 
two  parties,  concluding  for  certain  penalties, 
part  of  which  was  payable  to  himself ;  and  he 
conducted  the  proceedings  by  his  own  clerk, 
who  officiated  as  clerk  of  court,  he  himself 
not  having  attended  personally.  Held  that 
the  clerk  had  been  guilty  of  malversation. 
HPFarlan*  v.  A.  B.,  1830,  4  W.  &  S.  123. 
Affg.  5  S.  537. 

29.  Clerk  of  Court— Sheriff-Clerk— Acting 
as  Agent — Punishment. — A  clerk  of  a  sheriff, 
commissary,  and  burgh  court,  acting  as  an 
agent  by  libelling  summonses  and  otherwise  in 
these  courts,  suspended  for  two  months  from 
his  office;  and  his  depute,  who  also  was  en- 
gaged in  the  agencv,  fined.  Sellar  &  Thomson 
v.  Duff&  Bain,  11  Feb.  1809,  F.  C  * 

30.  Clerk  of  Court  —  Sheriff-Clerk— 
Deputies. — Sheriff-clerks  are  not  precluded 
by  statute  6  Geo.  iv.  c.  23  from  appointing 
deputies,  in  circumstances  where  that  is 
necessarv  for  conducting  the  business.  Heddle 
v.  Garioch,  1827,  5  S.  503  ;  2  Fac.  289* 

31.  Clerk  of  Court— Sheriff-Clerk— Duty 
with  Regard  to  Transmission  of  Pro- 
cesses.— Where  a  sheriff  court  process  is 
ordered  by  the  Court  of  Session  to  be  trans- 
mitted, it  is  the  duty  of  the  sheriff-clerk  to 
transmit  it  directly  to  the  clerk  of  the  Court 
of  Session  process,  and  not  to  allow  either 
party's  agent  to  borrow  it  for  transmission. 
Innes  v.  Fife,  1859,  21  D.  1007  ;  31  J.  554. 

32.  Clerk  of  Court— Sheriff-Clerk— Fees 
Payable  to.  —  Murray  v.  Thomson,  15  Dec. 
1824,  F.  C. ;  3  S.  401  ;  1826,  5  S.  183.  Gal- 
braith  v.  Sawers,  1840,  3  D.  52  ;  16  Fac.  1. 
Grant  v.  HM.  Advocate,  1842,  1  Broun  121. 
Orr  v.  Hutchison,  1844,  6  D.  755  ;  16  J.  340  * 

33.  Clerk  of  Court —  Sheriff -Clerk  — 
Impropriety  of  Issuing  Blank  Warrants.— 
A  sheriff-clerk  issued  a  blank  warrant  for 
summons  and  arrestment,  under  the  Small- 
Debt  Act.  Held,  in  a  petition  and  complaint 
by  the  Lord  Advocate  for  malversation  in 
office,  that  he  had  committed  an  irregularity, 
but  that  it  was  unnecessary  to  pronounce  any 
further  deliverance.  His  Majesty's  Advocate  v. 
Suter,  1836,  14  S.  622. 

34.  Clerk  of  Court— Sheriff-Clerk— Party 
to  an  Action— Incompetent  for  him  or  his 
Depute  to  Act. — Held  that  it  was  incompetent 
for  a  sheriff-clerk  or  his  depute,  who  was  his 
partner  in  business,  to  act  as  clerk  in  a  pro- 
cess to  which  the  sheriff- clerk  was  a  party. 
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Observed  that  the  proper  course  was  to  apply 
to  the  sheriff  to  appoint  a  clerk  to  act  in  his 
stead  for  that  process.  Macbeth  v.  Innes, 
1873,  11  M.  404;  45  J.  270* 

35.  Clerk  of  Court— Sheriff-Clerk— Pro- 
cess-Caption—Liability  for  Issuing. —In 
an  action  of  reduction  of  a  process  -  caption 
and  of  damages  against  a  sheriff -clerk  and 
his  depute  on  the  ground  that  the  latter  had 
without  probable  cause  applied  for  the  process- 
caption,  held  that  the  sheriff -clerks  were 
bound  to  satisfy  production,  as  their  office  was 
not  judicial,  and  did  not  protect  them  from 
liability  if  their  actings  were  illegal.  Watt  v. 
Thomson,  1870,  8  M.  (H.  L.)  77  ;  42  J.  470  * 

36.  Clerk  of  Court— Sheriff-Clerk— Bight 
to  Interest  on  Consigned  Money.— Sheriff- 
clerks  are  not  entitled  to  any  dues  of  consigna- 
tion, notwithstanding  usage  in  their  favour. 
Shearer  v.  CampbeU,  1828,  6  S.  377  ;  3  Fac. 
398.  Allison  v.  DrysdaU,  1847,  9  D.  874; 
19  J.  399. 

37.  Clerk  of  Court— Sheriff-Clerk  Depute 
—Trustee  on  a  Sequestrated  Estate.— 
Objection  to  the  eligibility  of  a  party  for  the 
office  of  trustee  on  a  sequestrated  estate  sus- 
tained, that  he  held  a  commission  to  act  as  an 
occasional  sheriff-clerk  depute  in  the  small- 
debt  department  of  the  sheriff  court  of 
Linarkshire.  Clark  v.  Wink,  1847,  10  D. 
117;  20  J.  33* 

38.  College  of  Justice  —  Clerks  to  the 
Signet  —  Privileges.  —  Held  (1)  that  the 
society  of  clerks  to  the  signet  cannot  increase 
their  fees  for  writs  passing  the  signet ;  (2)  that 
they  have  the  exclusive  privilege  of  preparing 
and  signing  all  signet  letters,  and  of  signing 
all  privileged  summonses  passing  the  signet, 
and  of  libelling  and  preparing  all  privileged 
summonses  which  pass  the  signet  upon  a  bill ; 
but  (3)  that  they  have  no  exclusive  privilege 
of  libelling  ordinary  summonses  which  do  not 
require  to  be  passed  on  a  bill,  and  no  right 
to  prohibit  the  members  from  signing  any 
such  summonses,  although  the  libel  may  be 
drawn  by  others,  upon  receiving  the  fees  for 
revising  or  framing  the  formal  part  of  the 
summons,  and  authenticating  the  same  by 
their  signature,  for  which  part  they  are  re- 
sponsible; (4)  that  bills  of  advocation  and 
suspension  may  be  prepared  and  signed  by  the 
practitioner,  whether  a  clerk  to  the  signet  or 
agent,  but  they  must  have  marked  on  them, 
when  carried  to  the  signet,  the  name  of  the 
writer  to  the  signet  by  whom  the  letters  are  to 
be  expede  ;  and  (5)  that  the  society  may 
prohibit  their  members  from  entering  into  any 
partnership  by  which  the  exclusive  privileges 
of  the  society  may  be  extended  to  persons  not 
belonging  to  it,  but  they  cannot  prevent  them 
from  entering  into  partnership  with  regard  to 
other  matters.  Solicitors  v.  Clerics  to  the  Signet, 
1802,  4  Pat.  326.  Affg.  25  Feb.  1800,  F.  C. ; 
M.  "College  of  Justice ,y  App.  No.  1. 

39.  College  of  Justice  —  Members- 
Privilege— Actions  for  Sum  under  £25  in 


Court  of  Session— Assignability—  Trans- 
missibility.— A  member  of  the  College  of 
Justice  may  be  sued  in  the  Court  of  Session 
for  a  sum  under  £25,  and  it  is  not  necessary  to 
raise  the  action  before  the  inferior  court  so  as 
to  afford  him  an  opportunity  of  pleading  or 
not  pleading  his  privilege  of  exemption. 
Ramsay  v.  Jamieson,  21  Feb.  1815,  F.  C. 
Cf.  Mackintosh  v.  Brodie,  1826,  4  S.  729. 
Brown  v.  Turner,  1827,  5  S.  321.  Smyth  v. 
Cuninghame,  1832,  11  S.  8.  Bruce  v.  Clyne, 
1833,  11  S.  313.  Macdonald  v.  Mackintosh, 
1831,  9  S.  429  ;  6  Fac.  362* 

40.  College  of  Justice  —  Members  — 
Privileges  —  Exemption  from  Poor  Law 

Assessment.— Held  that  the  members  of  the 
College  of  Justice  were  not  liable  in  assessment 
for  the  support  of  the  poor  in  the  city  of 
Edinburgh.  Mags,  of  Edinburgh  v.  College  of 
Justice,  1790,  3  Pat.  155. 

41.  Collegeof  Justice  — Members— Privi- 
leges—Jurisdiction  of  Inferior  Courts  over — 
Waive. — The  exemption  of  members  of  the 
College  of  Justice  from  the  jurisdiction  of  the 
inferior  cou rts  mu st  be  there  plead ed.  Laidlaw 
v.  Wyld,  9  June  1801,  F.  C. ;  M.  "Arrestment " 
App.  No.  4.  Macdonald  v.  Mackintosh,  9  S. 
429  ;  6  Fac.  302.  Macneil  v.  Douglas,  1836,  14 
S.  588  * 

42.  College  of  Justice— Solicitors  in  the 
Supreme  Courts— Sight  to  Accommoda- 
tion in  the  Courts. — It  is  the  privilege, 
and  has  been  the  practice,  of  the  court, 
to  regulate  the  accommodation  necessary  for 
the  different  bodies  composing  the  College  of 
Justice,  and  therefore  held  that  the  society  of 
solicitors  had  no  right  to  demand  any  specific 
accommodation  bevond  what  was  necessary 
for  attending  the  daily  business  of  the  court. 
Solicitors  in  the  Supreme  Courts  v.  Writers  to  the 
Signet,  1825,  1  W.  &  S.  348.     Affg.  2  S.  753. 

43.  College  of  Justice— Writers  to  the 
Signet— Regulations  as  to  Bate  of  Fees.— 

Effect  given  to  a  regulation  by  the  writers  to 
the  signet  prohibiting  any  of  their  body  from 
subscribing  signet  letters  except  at  a  certain 
rate  of  fees,     writers  to  the  Signet  v.  Orahame, 

1823,  2  S.  214.  The  party  thus  prohibited 
having,  after  appeal,  continued  to  violate  the 
rule,  interdict  granted  against  his  doing  so, 

1824,  2  S.  764.  Suspended  for  breach  of 
interdict,  1824,  3  S.  237.  But  reponed,  on 
expressing  contrition,  1825,  3  S.  517.  Origi- 
nal judgment  reversed,  and  party  assoilzied, 

1825,  1  W.  &  S.  538.  See  also  Writers  to 
the  Signet  v.  Gardner,  21  June  1814,  F.  C* 

44.  Contempt  of  Court— Agent— Reflec- 
tions on  Judicial  Conduct  of  Lord  President 
by  a  Writer  to  the  Signet— Punishment.—  A 

writer  to  the  signet  who  wrote  and  sent  a  letter 
to  the  Lord  President,  reflecting  on  his  judicial 
conduct,  and  containing  charges  against  the 
court  of  an  insulting  nature,  found  guilty  of  a 
contempt,  publicly  censured,  and  ordained  to 
find  caution  for  his  good  behaviour  for  five  years. 
Lord  Advocate  v.  Jamieson,  1822,  1  S.  285.* 
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45.  Contempt  of  Court  — False  State- 
ments.— A  litigant  is  not  liable  for  a  contempt 
or  abuse  of  the  forms  of  court  in  respect 
of  false  statements.  'Johnston  v.  Scott,  1829, 
7S.  234;  4  Fac  287  * 

46.  Contempt  of  Court—Granting  of  False 
Certificate  of  Character.— A  certificate  of 
previous  good  character  having  been  produced 
by  a  panel  in  mitigation  of  punishment,  which, 
from  evidence  before  the  court,  appeared  to 
contain,  if  not  a  false  statement,  at  least 
a  suppression  of  the  truth,  the  granter  of 
the  certificate  ordered  to  attend  at  the  bar, 
but  dismissed,  after  an  explanation  which 
was  considered  satisfactory.  H.M.  Advocate  v. 
Nimmo  db  Forsyth,  1839,  2  Swin.  338. 

47.  Contempt  of  Court— Holder  of  a  Docu- 
ment who  had  been  Cited  to  Produce  it 
Delivering  it  to  a  Third  Party— Punishment. 
— A  party,  who,  after  being  cited  to  appear 
as  a  witness,  and  produce  a  bill  suspected  to 
be  forged,  gave  up  the  bill  to  a  third  party, 
on  payment  of  its  contents,  found  guilty,  on 
a  petition  and  complaint  at  the  instance  of  the 
Lord  Advocate,  of  illegally  obstructing  the 
administration  of  justice,  and  fined  in  the  sum 
of  £100.  H.M.  Advocate  v.  Galloway,  1839,  2 
Swin.  465. 

48.  Contempt  of  Court— Intimidation  of 
Opposite  Party. — A  defender  wrote  a  private 
letter  to  the  pursuer  telling  her  that  he 
intended  to  put  the  oath  of  calumny  to  her 
as  soon  as  the  forms  of  court  allowed ;  that 
she  must  bear  in  mind  that  many  things  stated 
by  her  on  record  were  utterly  false,  and  re- 
minding her  of  the  consequences  of  a  false  oath. 
Held  to  be  a  contempt  of  court.  Paterson  v. 
Kilgour,  1865,  3  M.  1119  ;  38  J.  5  * 

49.  Contempt  of  Court  —  Juryman  —  In- 
toxication.— A  juryman  fined  £20  in  conse- 
quence of  appearing  in  court  intoxicated.  H.M. 
Advocate  v.  Yates,  1847,  Arkley  238. 

50.  Contempt  of  Court— Letters  Written 
to  the  Judge  and  Others  Defaming  them 
and  the  Administration  of  Justice— Punish- 
ment.— A  party,  by  letters  to  the  judges  and 
others,  defaming  them  and  the  administration 
of  justice,  found  liable  to  a  summary  complaint 
for  contempt,  without  the  benefit  of  jury, 
ordained  to  be  imprisoned  for  four  months, 
and  to  find  caution  for  good  behaviour  for  five 
years.    Lord  Advocate  v.  Hay,  1822,  1  S.  288* 

51.  Contempt  of  Court  —  Petition  for 
Custody  of  Child— Refusal  to  Give  Informa- 
tion as  to  Whereabouts  of  Child— Punish- 
ment—Power  of  Lord  Ordinary  on  Bills  in 
Vacation. — In  a  petition  for  the  removal  of  a 
child  from  the  custody  of  his  mother,  the  court 
remitted  "  the  petition  to  the  Lord  Ordinary  on 
the  Bills  during  vacation,  with  power  to  him 
to  pronounce  any  interim  order  that  the  cir- 
cumstances of  the  case  may  seem  to  render 
necessary."  (1)  The  Lord  "Ordinary  on  the 
Bills  having  ordained  the  child's  mother  and 
stepfather  to  deliver  up  the  child,  and  they 
having  failed  to  obtemper  this  order,  warrant 


granted  for  taking  the  child  from  the  mother. 
(2)  The  officers  of  court  having  been  unable 
to  find  the  child,  the  court  ordered  the  mother 
and  stepfather  to  appear  at  the  bar.  The 
mother  did  not  appear,  and  the  stepfather 
having  declined  to  give  information  regarding 
her  address,  the  court  committed  him  to 
prison,  power  being  given  to  the  Lord  Ordinary 
on  the  Bills  in  vacation  to  liberate  him  when 
he  should  see  fit.  Muir  v.  Milligan,  1868, 6  M. 
1125;  40  J.  631* 

52.  Contempt  of  Court— Publication  of 
Comments  on  Pending  Trial  of  a  Party  for  a 
Political  Offence— Newspaper.— Statements 
in  a  newspaper  pending  a  trial  of  a  party  for  a 
political  offence,  tending  to  prepossess  the  minds 
of  the  people,  and  of  the  jury  and  witnesses, 
held,  on  complaint  of  the  party  accused,  to  be  a 
contempt  of  court.  lVatson  v.  Murray,  1820, 
S.  (J.)  9. 

53.  Contempt  of  Court— Publication  of 
False  and  Slanderous  Report  of  Proceed- 
ings in  Court. — A  statement  in  a  newspaper, 
falsely  and  slanderously  representing  what 
passed  in  the  Court  of  Justiciary,  at  pro- 
nouncing sentence  of  fugitation  against  a  party 
charged  with  a  political  offence,  although  not 
published  till  after  the  sentence  was  pro- 
nounced, held  to  be  a  contempt  of  court,  and 
liable  to  be  punished  summarily.  M'Leod  <L 
Carse,  1820,  S.  (J.)  3. 

54.  Contempt  of  Court  —  Publication  of 
Opinion  of  Counsel  as  to  Pending  Addon.— 

Interim  interdict  granted  against  circulation 
of  a  memorial  and  queries  for  opinion  of 
counsel,  printed  and  alleged  to  be  circulated  by 
one  of  the  parties  in  a  cause  depending  before 
the  court.  Miller  v.  Mitchell,  1835,  13  S.  644 ; 
10  Fac.  415 ;  1835,  14  S.  172  ;  11  Fac.  144* 

55.  Contempt  of  Court— Publication  of 
Partial  Statement  as  to  Pending  Lawsuit 

— The  circulation  of  a  partial  statement,  re- 
lative to  a  depending  process,  by  one  of  the 
parties,  is  a  contempt.  Henderson  v.  Laing, 
1824,  3  S.  384  * 

56.  Contempt  of  Court— Publication  of 
Proceedings  for  Contempt  of  Court— Ques- 
tion if  a  party,  in  publishing  a  report  of  certain 
judicial  proceedings  against  him  for  contempt 
of  court,  had  been  guilty  of  a  new  contempt. 
Lord  Advocate  v.  Prentice,  1822,  1  S.  385. 

57.  Contempt  of  Court— Publication  of 
Statement  as  to  a  Pending  Action  made  at 
a  Public  Meeting  of  Road  Trustees  by  their 
Agent — It  is  an  interference  with  the  ad- 
ministration of  justice,  to  publish  a  report  of 
a  statement  made  at  a  public  meeting  of  road 
trustees  by  their  agent,  relative  to  a  case  de- 
pending in  court  against  them.  M'Lauchlan  v. 
Carson,  1826,  6  S.  147  * 

58.  Contempt  of  Court— Publication  of 
Summons  Containing  Slanderous  State- 
ments.— Complaint  sustained  for  circulating 
a  summons  alleged  to  contain  slanderous  state- 
ments against  the  defenders.  Gilfillan  v.  Ure, 
1824,  3  S.  21  * 
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59.  Contempt  of  Court— SlanderousState- 
ments  Concerning  Opposite  Party's  Agent 

— A  party,  stated  in  his  pleadings,  that  par- 
ticular words  had  been  introduced  into  a 
judicial  minute  of  agreement  through  error  by 
the  agent  of  his  opponents,  who  answered  that 
it  had  been  done  intentionally,  and  pleaded 
that  the  party  was  barred  from  objecting  to  a 
claim  made  in  consequence  of  the  words ;  and 
the  party  having  replied,  that  if  done  inten- 
tionally it  was  done  fraudulently,  the  court, 
on  a  complaint  by  the  agent,  ordered  the 
charge  of  fraud  to  be  expunged,  and  found  the 

a  liable  in  expenses;   but  the  House  of 
remitted  to  review.    Robertson  v.  Graham, 
1815,  3  Dow  273. 

60.  Contempt  of  Court— Witness— Escape 
from  Boom  where  Enclosed.  —  A  witness 
having  been  enclosed  with  others  until  called 
on  to  give  evidence,  and  having  escaped  by 
violently  forcing  the  padlock  from  the  door, 
summarily  found  guilty  of  a  gross  contempt  of 
cour^  and  sentenced  to  one  month's  imprison- 
ment.   Innesy  1831,  S.  (J.)  238. 

61.  Contempt  of  Court  —  Witness  —  In- 
timidation of.  —  A  petition  and  complaint 
having  been  presented,  alleging  that  the 
defender,  in  an  action  in  which  issues  had 
been  sent  to  a  jury,  had  tampered  with  the 
pursuer's  witnesses,  the  court  directed  the 
proceedings  in  the  complaint  to  take  place 
before  the  trial.  Babington  v.  M'Culloch,  1851, 
24  J.  76;  1  Stuart  151. 

62.  Contempt  of  Court— Witness— Intoxi- 
cation.— A  witness  coining  into  court  intoxi- 
cated, committed  for  contempt,  and  thereafter 
ordered  to  be  imprisoned  for  a  month.  Allan, 
1826,  S.  (J.)  172. 

63.  Contempt  of  Court — Witness — Pre- 
varication.—  Six  weeks'  imprisonment,  with 
hard  labour,  summarily  awarded  against 
a  witness  for  gross  prevarication  on  oath. 
M'Ewen  <fc  M'Leod,  1829,  S.  (J.)  213. 

61  Contempt  of  Court— Witness  —  Re- 
fusal to  Speak. — A  witness,  after  being  put 
on  oath,  having  designedly  remained  mute, 
imprisoned  for  four  months.  Kerr,  1822,  S. 
(J.J68. 

65.  Contempt  of  Court— Witness  — Re- 
fusal to  be  Sworn. — A  witness  who  refused 
to  be  sworn,  imprisoned  for  a  contempt 
Tweedie,  1829,  S.  (J.)  222. 

66.  Exchequer  Court  —  Appointment  of 
liacer.  —  Gibson -Craig  v.  Robertson,  1824, 
2  Shaw's  App.  113.  *Gtbson-Craig  do  Walker, 
1833,  7  W.  &  S.  82.    Aflfg.  9  S.  587. 

67.  Inner  House— Constitution  of  Divi- 
sion—Case Twice  Heard  before  Court 
Differently  Constituted.— Two  judges  in  the 
Inner  House  being  absent,  a  Lord  Ordinary 
was  called  in  to  form  a  quorum.  A  case  was 
argued,  and  the  court,  so  constituted,  delivered 
opinions.  At  adjusting  the  interlocutor,  some 
questions  having  been  raised,  counsel  were 
ordered    to    debate   certain    points   of   new. 


When  the  case  was  again  heard,  the  two 
judges  who  had  been  absent  at  the  former 
hearing  were  on  the  bench,  and  the  Lord 
Ordinary  was  not  again  called  in.  The  whole 
argument  was  then  repeated,  and  the  case  of 
new  advised.  Gairdner  v.  Milne  &  Co.,  1858, 
20  D.  565  ;  30  J.  387  * 

68.  Inner  House— Quorum— Petition  for 
Execution  Pending  Appeal— In  absence  of 
one  of  the  judges  of  the  Division,  a  Lord 
Ordinary  called  in  to  make  a  full  quorum  on 
the  bench,  for  the  purpose  of  granting  a 
petition  for  execution  pending  appeal. 
Campbell,  1854,  17  D.  61  * 

69.  Judge— Alleged  Corruption— Valua- 
tion Appeal  Court  —  Communications 
between  Judge  and  Solicitor  of  Inland 
Revenue. — Allegations  of  private  communica- 
tions between  the  judges  of  the  Valuation 
Appeal  Court  and  the  assistant  Solicitor  of 
Inland  Revenue  held  irrelevant  to  support 
a  conclusion  for  the  reduction  of  judg- 
ments following  thereon,  it  being  the  duty  of 
the  Solicitor  of  Inland  Revenue  to  lay  the 
Special  Case  for  appeal  before  the  judges  and 
get  their  opinion  thereon.  Stirling  <k  Sons  v. 
Holm,  etc.,  1873,  11  M.  480 ;  45  J.  306  * 

70.  Judge  —  Arbiter  —  Competency  of 
Continuing  as  Such  after  Appointment— 

Held  that  a  judge  of  the  Court  of  Session  may 
legally  continue  to  act  as  arbiter  under  a  sub- 
mission accepted  by  him  when  at  the  bar. 
Fisher  v.  Sir  J.  Cotquhoun,  1844,  6  D.  1286 ; 
16  J.  542  * 

71.  Judge— Death  of— Certifying  Notes 
of  Evidence, — The  evidence  in  a  divorce  case 
was  taken  before  a  judge  who  died  before 
certifying  the  shorthand  writer's  notes. 
Terms  of  minute  by  parties  in  respect  of 
which  an  interlocutor  was  pronounced  holding 
the  notes  in  all  respects  equivalent  to  a  proof 
duly  certified  by  the  judge.  Walker  v. 
Walker,  1870,  8  M.  385  ;  42  J.  173  * 

72.  Judge— Death  of —Consulted  Judge- 
Death  of  without  Signing  Record  Copy  of 
Opinions— Whether  Vote  to  be  Counted.— A 
case  was  appointed  by  one  of  the  Divisions  to 
be  laid  before  the  other  judges  for  their 
opinion.  One  of  the  judges,  who  had  returned 
an  opinion  and  signed  the  draft,  died  without 
signing  the  record  copy,  and  before  the  case 
came  to  be  advised.  The  court  struck  out  his 
vote,  and  reckoned  that  of  his  successor. 
Thomson's  Trs.  v.  Alexander,  1851,  14  D.  217  ; 
24  J.  101 ;  1  Stuart  197  * 

73.  Judge— Death  of— Remit  to  Another 
Judge  to  Adjust  Bill  of  Exceptions.— Where 

the  presiding  judge  at  a  jury  trial  had  died 
before  adjusting  a  bill  of  exceptions,  remit 
made  to  another  judge  to  do  so.  Shepherd  v. 
Gibson's  Trs.,  1869,  8  M.  31  * 

74.  Judge— Declinature— Alleged  Cor- 
ruption—Necessity of  Stating  Plea  in 
limine. — The  defender  in  an  action  in  the 
Sheriff  Court,  after  the  record  was  closed,  and 
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in  the  course  of  a  proof,  refused  to  proceed  in 
the  cause  on  the  ground  of  alleged  corruption 
on  the  part  of  the  sheriff.  The  sheriff 
decerned  against  the  defender.  In  an  appeal 
the  defender  stated  a  plea  of  declinature. 
The  court  ordered  him  to  lodge  a  condescend- 
ence of  the  facts  on  which  he  proposed  to 
support  this  plea.  After  a  condescendence  had 
been  lodged,  held  (1)  that  the  plea  of  declina- 
ture not  having  been  stated  in  initio  litis 
could  not  now  be  insisted  in ;  and  (2)  that  the 
statements  in  the  condescendence  were  not 
relevant.  D.  of  Alhole  v.  Robertson*  1869,  8  M. 
299  ;  42  J.  135  * 

75.  Judge  —  Declinature  —  Can  Judge 
Declining  Decide  as  to  the  Validity  of  His 
Declinature,— Judges  are  not  entitled  to 
judge  as  to  the  validity  of  a  declinature  of 
them  on  the  ground  of  interest  in  the  issue, 
when  a  quorum  of  the  court  remains.  Blair  v. 
Sampson,  26  Jan.  1814,  F.  C. 

76.  Judge  —  Declinature  —  Interest  — 
Burgh  Magistrate. — Circumstances  in  which 
the  plea  of  interest,  as  disqualifying  magis- 
trates in  a  burgh  court,  was  repelled.  May  v. 
Hill,  1835,  13  S.  849 ;  10  Fac.  614. 

77.  Judge  — Declinature  — Interest- Ex 
officio  Interest— Judge  being  a  Commis- 
sioner of  Supply.— In  an  action  against  the 
commissioners  of  supply  of  the  county  of 
Edinburgh  at  the  instance  of  the  Lord 
Advocate,  to  compel  them  to  furnish  to  the 
collector  of  the  land-tax  a  copy  of  the  assess- 
ment roll  of  the  county,  the  court  refused  to 
sustain  the  declinature  of  a  judge,  on  the 
ground  that  he  was  a  commissioner  of  supply 
for  the  county.  Lord  Advocate  v.  Commrs. 
of  Supply  of  Edinburgh,  1861,  23  D.  933: 
33  J.  484* 

78.  Judge  — Declinature  — Interest— Ex 
officio   Interest  —  Board   of  Trade.— The 

circumstance  of  judges  being  members  of  the 
Board  of  Trustees,  does  not  disqualify  them 
from  sitting  and  judging  in  cases  where  the 
officers  of  the  board  are  parties.  Blair  v. 
Sampson,  26  Jan.  1814,  F.  C. 

79.  Judge  —  Declinature  —  Interest  — 
Shareholder  in  Company  Interested  in 
Action  but  not  a  Party  to  it— A  judge  is 
not  entitled  to  decline  on  the  ground  that  he 
is  a  shareholder  in  a  company  having  an 
interest  in  the  result  of  an  action,  but  not  a 
party  to  it.  Smith  v.  Edinburgh  db  Glasgow 
Hly.  Co.,  1866,  1  S.  L.  R.  135. 

80.  Judge  —  Declinature  —  Interest  — 
Judge  being  a  Member  of  an  Insurance 
Company. — The  declinature  of  a  judge  sus- 
tained, in  an  action  against  the  Scottish 
Equitable  Life  Assurance  Company,  on  the 
ground  that  he  was  a  member  of  the  company. 
Aberdeen  Town  <fc  County  Bank  v.  Scottish 
Equitable  Assurance  Co..  1859,  22  D.  162  : 
32  J.  67* 

81.  Judge  —  Declinature  —  Interest  — 
Judge  being  a  Stockholder  of  the  Bank 


of  Scotland. — It  is  not  a  legal  ground  of 
declinature  by  a  judge,  in  a  case  where  the 
Bank  of  Scotland  is  a  party,  that  he  is  a  stock- 
holder of  the  bank.  Anderson  v.  Bank  of 
Scotland,  1840,  15  Fac.  547. 

82.  Judge  —  Declinature  —  Interest  — 
Judge  being  Trustee  for  One  of  the 
Parties.—  Martin  v.  Kircaldy,  1840,  15  Fac. 
379. 

83.  Judge  —  Declinature  —  Interest  — 
Judge  having  been  Counsel  in  the  Case.— 

Held  that  the  circumstance  of  a  newly  pro- 
moted judge  having  been  counsel  in  cases 
coming  to  be  decided  in  the  Inner  House,  was 
no  ground  of  disqualification  as  to  judging  in 
those  cases.  King  v.  King,  1841,  4  D.  124  ; 
14  J.  27,  Innes  v.  D.  of  Gordon,  1827,  6  S. 
279* 

84.  Judge  —  Declinature  —  Interest  — 
Judge  Interested  in  a  Similar  Question  to 
that  in  Case. — Declinature  by  a  judge,  in  an 
action  relative  to  the  title  to  land,  on  the 
ground  that  if  a  certain  contention  was  sus- 
tained, his  title  to  land  adjoining  might  be 
subject  to  objection,  disallowed.  Belfrage  v. 
Davidson's  Trs.,  1862,  24  D.  1132  ;  34  J.  561  * 

85.  Judge— Declinature— Interest— Lord 
Sector  of  a  University.— The  University 
of  Glasgow,  who  were  titulars  of  the  teinds  of 
the  parish  of  Renfrew,  appeared  to  oppose  an 
augmentation  asked  by  the  minister.  Declina- 
ture of  the  Lord  Justice-Clerk,  on  the  ground 
that  he  was  Lord  Rector  of  the  university, 
unanimously  repelled.  Minister  of  Renfrew  v. 
The  Heritors,  1867,  39  J.  174 ;  3  S.  L.  R. 
192.  SibbaloVs  Trs.  v.  Greig,  1871,  9  M.  399 ; 
43  J.  450  * 

86.  Judge  —  Declinature  —  Interest  — 
Policy-Holders  in  a  Mutual  Insurance 
Company. — Six  judges  declined,  in  conse- 
quence of  being  policy-holders  in  a  mutual 
insurance  company  which  was  the  defender. 
Observations  thereon.  Borthwick  v.  Scottish 
Widows  Fund,  1864,  2  M.  595  ;  36  J.  290* 

87.  Judge  —  Declinature  —  Interest  — 
Question  of  Liability  of  St  Cuthberts 
Parish  for  Support  of  a  Pauper— Ownership 
of  Property  in  the  Parish— Impossibility  of 
Obtaining  Quorum. — Held,  in  a  question  as 
to  whether  the  parish  of  St.  Cuthberts  was 
liable  to  support  a  pauper,  that  it  was  no 
ground  of  declinature  of  any  of  the  judges, 
that  they  or  their  relations  held  property  in 
that  parish,  in  respect  that,  from  its  great 
extent  and  vicinity  to  Edinburgh,  there  are 
such  a  number  of  judges  who  are  either 
proprietors,  or  nearly  related  to  proprietors, 
that  a  quorum  woula  not  be  left  if  this  were 
held  a  ground  of  declinature.  Gray  v.  Fowlie, 
1847,  9  D.  811  ;  19  J.  363* 

88.  Judge  —  Declinature  —  Interest  — 
Waiver.— If  a  judge  declines  on  the  ground 
of  interest,  he  is  bound  to  act  if  the  parties 
agree  to  waive  the  objection.  Commercial  Bank 
v.  Forsyth,  1866, 1  S.  L.  R.  175. 
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89.  Judge— Declinature— Judge  who  had 
Retired  before  New  Documents  put  in— 
Judge  not  Present  at  the  Hearing.— A 
judge  who  had  been  present  at  a  hearing  in 
presence,  but  had  retired  before  new  documents 
had  been  laid  before  the  court ;  and  one  who 
had  succeeded  him,  and  had  considered  the 
documents  and  previous  papers,  but  had  not 
been  present  at  the  hearing, — declined.  Innes 
v.  D.  of  Gordon,  1827,  6  S.  279 ;  3  Fac.  260. 

90.  Judge  — Declinature  — Junior  Lord 
Ordinary— Remit  to  Next  Junior  L.  0.— 

In  a  petition  presented  to  the  junior  Lord 
Ordinary,  in  which  a  declinature  tendered  by 
his  lordship  was  sustained,  the  court  remitted 
the  petition  to  the  next  junior  Lord  Ordinary. 
Cuninghame,  1867,  6  M.  120  * 

91.  Judge— Declinature— Objection  that 
Judge  not  Duly  Appointed  "Holden  and 
Beputed."— "Holden  and  reputed  a  judge" 
is  a  sufficient  defence  of  a  sentence  impugned, 
on  the  ground  that  the  person  who  pronounced 
it  held  no  judicial  office.  M' Arthur  v.  Linton, 
1864,  2  M.  659 ;  36  J.  310* 

92.  Judge  — Declinature  — Previous  In- 
vestigations by  Judge— Presbytery— Libel 
against  a  Schoolmaster. — Held  that  members 
of  a  presbytery,  who  had  conducted  an  investi- 
gation into  a  fama  against  a  schoolmaster, 
preliminary  to  a  libel  being  raised  against  him, 
were  not  thereby  disqualified  from  acting  as 
judges  in  the  cause.  Ferguson  v.  Heritors  of 
Kirkpatrick-Durham,  1850,  12  D.  1145;  22  J. 
492. 

93.  Judge— Declinature— Belationahip  — 
Judge  being  Father  of  the  Son  of  a 
Claimant— Waiver. —A  declinature  of  a 
judge  who  was  father-in-law  of  the  son  of  a 
claimant,  in  a  competition  relative  to  an 
entailed  estate,  in  which  the  son  had  an 
interest  as  an  heir-substitute,  sustained  on 
objection  by  that  claimant ;  and  observed,  that 
it  could  not  be  waived.  Shaw  Stewart  v. 
Corbett,  1820,  10  Fac.  143 ;  1821,  1  S.  10. 

94.  Judge — Declinature— Belationahip— 
Brother  of  Judge  Pursuer  as  Commissioner 
for  Statutory  Commissioners.— The  brother 
of  a  judge  being  the  only  party  named  as 
pursuer  of  an  action,  although  he  only  acted 
as  commissioner  for  statutory  commissioners, 
and  had  no  personal  interest  in  the  action, — 
the  judge  declined.  Declinature  sustained. 
Comvnrs.  of  Highland  Roads,  etc.  v.  Machray, 
CroaU,  <fc  Co.,  1858,  20  D.  1165  ;  30  J.  63  * 

95.— Judge  —  Declinature  — Belationahip 
—Brother-iii-law  of  Mandatory  of  One  of 
the  Parties— Plea  not  Stated  till  Case  put 
out  for  Advising  in  the  Inner  House.— All 
the  interlocutors  pronounced  by  and  proceed- 
infra  before  a  Lord  Ordinary,  who  was  brother- 
in-law  of  the  mandatory  of  one  of  the  parties 
in  the  case,  held  null  under  the  stats.  1594, 
c  212,  and  1681,  c.  13 ;  and  effect  given  to  the 
objection,  although  not  stated  till  after  the 
case  had  depended  for  seven  years,  and  was 


put  out  for  advising  in  the  Inner  House  ;  and 
the  case  remitted  to  another  Lord  Ordinary. 
Ommaney  v.  Smith,  1851,  13  D.  678 ;  23  J.  303  * 

96.  Judge— Declinature— Relationship— 
Defender's  Wife  being  a  Sister  of  Judge's 
Wife. — It  is  not  a  ground  of  declinature  that 
the  defender's  wife  is  the  sister  of  the  judge's 
wife,  unless  the  interests  of  the  defender's 
wife  would  be  affected  by  the  decision.  Goldie 
v.  Hamilton,  16  Feb.  1816,  F.  C  * 

97.  Judge  —  Declinature  —  Belationahip 
—Judge  being  Nearly  Belated  to  a  Partner 
in  a  Chartered  Company. — It  is  no  objection 
to  a  judge,  that  he  is  nearly  related  to  a 
partner  in  a  chartered  company  suing  an 
action.  Spiers  v.  Ardrossan  Canal  Co.,  27  Feb. 
1823,  F.  C. ;  2  S.  252  * 

98.  Judge  —  Declinature  —  Belationahip 
—Judge  being  the  Father  of  Pursuer's  Son's 
Wife. — It  is  incompetent  for  the  father  of  a 
lady  married  to  the  son  of  a  pursuer  to  judge 
in  the  cause.  Porterfield  v.  Sir  M.  S.  Stewart, 
15  May  1821,  F.  C. ;  1  S.  10. 

99.  Judge  —  Declinature  —  Belationahip 
—Judge  Married  to  a  Sister  of  the  Manda- 
tory for  a  Party.— Declinature  by  a  judge, 
on  the  ground  that  he  was  married  to  a  sister 
of  the  mandatory  for  one  of  the  parties  in  an 
action,  sustained.  Campbell  v.  Campbell,  1866, 
38  J.  450. 

100.  Judge— Declinature— Belationahip 
—  Judge's   Niece  Married  to  a  Party.— 

Declinature  by  a  judge,  on  the  ground  that  his 
niece  was  married  to  the  pursuer  in  an  action, 
repelled.  Gordon  v.  Gordon's  Trs.,  1866,  4  M. 
501  ;  38  J.  232  * 

101.  Judge  — Declinature— Belationahip 
—Judge's   Son  Acting   as   Mandatory.— 

Observed,  that  a  judge  should  decline  to  act  in 
a  case  where  his  son  is  mandatory  or  trustee. 
Ulyne's  Trs.  v.  Clyne,  1847,  19  J.  547* 

102.  Judge—  Besignation  —  Besignation 
before  Advising— Opinion  Received.— Effect 
given  to  the  opinion  returned  by  a  consulted 
judge  who  had  retired  from  the  bench  before 
the  cause  was  finally  advised.  Grant's  Trs.  v. 
Shepherd,  1844,  6  Bell  153 ;  19  J.  618.  Affg. 
6  D.  464 ;  16  J.  211.  Cf.  Scotland  v.  Leith  Dock 
Commrs.,  1852,  15  D.  95  ;  25  J.  69* 

103.  Judge  — Besignation  — Signing  Bill 
of  Exceptions  after  Besignation.— It  is  com- 
petent for  a  judge  who  presided  at  a  jury  trial, 
to  sign  a  bill  of  exceptions,  notwithstanding 
his  having  resigned  his  judicial  office  before 
the  bill  was  prepared  for  signature.  Smith  r. 
Mackay,  1835,  13  S.  323  * 

104.  Judge— Besponsibility- Statutory 
Exclusion. —  By  stat.  3  Geo.  iv.  c.  78,  s. 
134  (Edinburgh  Police  Act),  it  is  provided 
that  "no  action  shall  be  commenced  against 
the  judges,  etc.,  for  anything  done  in  the, 
execution  of  this  Act,  in  any  case,  unless' 
wilful  corruption  or  oppression,  or  culpable 
negligence,  out  of  which  real  injury  has  arisen, 
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be  charged."  Held,  in  an  action  against  a 
judge  of  the  police  court,  that  the  summons 
was  relevant,  though  it  did  not  use  the  words 
of  the  Act,  seeing  it  averred  facts  equivalent 
to  corruption.  Kelly  v.  Stuart,  1834,  7  W. 
&  S.  343.     Affg.  11  S.  287.     [See  No.  133.] 

105.  Jury— Challenges— Two  Defenders. 

— Where  there  are  two  defenders  in  a  civil 
action,  they  have  only  right  to  four  peremptory 
challenges  altogether  under  55  Geo.  in.  c.  42, 
s.  21.  Bobbie  v.  Johnston,  1861,  23  D.  1139; 
$3  J.  567  * 

106.  Jury  —  Fleshers  —  Exemption.  — 

Fleshers  are  not  disqualified  or  exempt  from 
serving  on  juries.  Fleshers  of  Edinburgh,  1826, 
S.  (J.)  156. 

107.  Justice  of  the  Peace— Competency 
of  Scotch  Justice  Acting  when  in  England. 
— A  Scotch  justice  of  peace  can  competently 
exercise  acts  of  voluntary  jurisdiction  (such  as 
taking  affidavits  in  proceedings  under  the 
Entail  Amendment  Acts)  when  in  England. 
Kerr  v.  M.  of  Ailsa,  1854,  17  D.  (H.  U)  11 ; 
1  Macq.  736  ;  26  J.  525  * 

108.  Justice  of  Peace  — J.P.  Fiscal  — 
Tenure. — Opinion  (1)  that  the  appointment  as 
justice  of  peace  procurator-fiscal  fell  upon  a 
new  commission  of  the  peace  being  issued  ;  (2) 
that  such  appointment,  though  bearing  ex- 
pressly to  be  ad  vitam  aut  culpam,  was  really 
held  onlv  at  pleasure.  Rose  v.  Grant  & 
Others,  1853,  15  D.  908 ;  25  J.  535  ;  2  Stuart 
559. 

109.  Justice  Small-Debt  Court— Clerk  of 
the  Peace  —  Deputy  —  Leith  Magistrates 
Acting  as  Justices.— Held,  under  the  Justices' 
Small-Debt  Act,  6  Geo.  iv.  c.  48,  requiring  that 
the  warrant  to  cite  shall  be  signed  "  by  the  clerk 
of  the  peace,  or  any  deputy  by  him  appointed," 
that  a  party  who  had  a  deputation  from  the 
town-clerk  of  Leith,  was  not  a  depute  clerk  of 
the  peace  as  required  by  the  statute,  and  there- 
fore that  the  warrant  to  cite  signed  by  him 
was  invalid ;  and  opinion  intimated,  that 
although  no  objection  lay  to  the  jurisdiction  of 
the  magistrates  of  Leith  sitting  as  justices  of 
the  peace  under  the  Small-Debt  Act,  yet  that 
the  clerk  acting  in  their  justice  of  peace  court 
ought  to  hold  a  deputation  from  the  clerk  of 
the  peace  of  the  city  of  Edinburgh.  Harvey 
v.  Forrest,  1845,  4  Bell  197.     Affg.  4  D.  97  * 

110.  Macer— Court  of  Session— Pactum 
illicitum  as  to  Appointment— A  party 
having  been  appointed  a  macer  of  the  Court  of 
Session,  under  an  agreement  to  pay  the  patron 
£45  annually,  and  also  under  a  further  agree- 
ment to  pay  £45  annually  to  a  person  who 
procured  the  appointment,  held  that  an  action 
to  enforce  the  latter  agreement  was  not 
maintainable,  some  of  the  judges  considering 
the  agreement  to  be  pactum  Ulicitum,  and  others 
holding  that  an  adequate  allowance  was  not 
left  to  the  macer  for  the  due  discharge  of  his 
duties,  contrary  to  A.  S.  11  Mar.  1791,  and  to 
the  common  law.  Gardiner  v.  Grant,  1835,  13 
,S.  664  ;  10  Fac.  442. 


111.  Magistrate— Liability  of- Statutory 
Limitation  of  Time  within  Which  Actions 
Must  be  Brought— Biot  Act— A  warrant 
was  issued  by  magistrates  for  impressment 
against  a  father  and  a  son  which  they  resisted 
and  killed  a  soldier  employed  in  the  execu- 
tion of  it.  Next  day  their  house  was  destroyed 
by  the  soldiers  and  others  without  the  Riot 
Act  having  been  read.  The  son  was  tried 
and  acquitted,  but  the  father  convicted  of 
murder;  and,  after  being  detained  in  prison 
for  two  years,  he  was  in  respect  of  the  irregu- 
larity of  the  warrant  pardoned.  Held  that  an 
action  of  reparation  against  the  magistrates 
was  excluded  under  the  Biot  Act  by  the  lapse 
of  a  year.  OlNeal  v.  Mags,  of  Dumfries, 
23  Nov.  1803,  F.  C. 

112.  Magistrate  —  Liability  of  —  In 
meditatione  fug©  Warrant  —  Justice  of 
Peace — Clerk. — A  justice  of  peace  granted  a 
warrant  to  apprehend  a  debtor  as  in  ineditatione 
fugas,  and  incarcerate  him  till  he  found  caution 
judicio  sisti,  and  remitted  to  the  clerk  to  take 
the  deposition ;  and  the  debtor  was  appre- 
hended, and  examined  by  the  clerk,  and 
liberated  on  caution.  Held  that  although  the 
warrant  was  illegal  in  so  far  as  it  authorised 
incarceration  de  piano,  yet  as  no  incarceration 
took  place,  no  claim  of  damages  lay  against 
the  justice  or  clerk.  Anderson  v.  bmith, 
26  Nov.  1814,  F.  C. 

113.  Magistrate— Liability  of— Bona  fide 
Actings — Justice  of  Peace. — Justices  of  the 
peace,  acting  bona  fide,  having  caused  the 
proceeds  of  the  sale  of  captured  cargoes  to 
be  deposited  in  the  hands  of  the  clerk  of  court 
instead  of  the  prize  agent,  but  under  his 
seal,  till  orders  snould  be  received  from  the 
Admiralty  as  to  its  disposal,  held  not  liable  in 
damages  to  the  prize  agent  for  injury  to  his 
good  name  and  credit.  Spence  v.  Huncan, 
14  June  1815,  F.  C. 

114.  Magistrate— Liability  of— Imprison- 
ment—"Aiding  and  Abetting."— Question, 
whether  a  claim  of  damages  against  a  justice 
of  peace  on  a  general  allegation  of  his  "  aiding 
ana  abetting"  certain  alleged  illegal  proceed- 
ings, and  particularly  the  issuing  of  a  warrant 
of  imprisonment  is  relevant.  Benton  v.  Renton, 
1824,  3  S.  213. 

115.  Magistrate— Liability  of— Irregular 
Warrant— Malice. — In  an  action  of  damages 
for  apprehending  a  party  for  examination  on  a 
grossly  illegal  and  irregular  warrant,  against 
the  judge  who  granted  it,  it  is  not  necessary 
to  aver  malice  and  want  of  probable  cause. 
Strachan  v.  Stoddart,  1828,  7  S.  4 ;  4  Fac.  5. 
Milhollan  v.  Bertram,  1826,  5  S.  170* 

116.  Magistrate— Liability  of— Imprison- 
ment—Malice. — A  magistrate  acting  on  the 
spur  of  the  moment,  ana  taking  up  persons  in 
suspicious  circumstances,  is  protected ;  and 
therefore,  in  an  action  for  wrongous  imprison- 
ment against  a  magistrate,  malice  and  want  of 
probable  cause  must  be  established.    Hosts  v. 
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Bairtl,  1828,  4  Mur.  416,  427.  Jamicson  v. 
Main,  1830,  5  Mur.  126. 

117.  Magistrate— Liability  of-Acte  43 
Geo.  m.  a  141,  and  9  Geo.  rv.  c.  29.—  An 

action  of  damages  against  inferior  magistrates 
sustained  though  there  was  no  averment  of 
malice,  and  notwithstanding  the  above  statutes. 
The  statement  of  the  pursuer  was  that  he 
had  not  been  competently  brought  to  trial. 
Richardson  v.  Williamson,  1832,  10  S.  607  ; 
7  Fac  467  * 

118.  Magistrate— Liability  of— Imprison- 
ment—Illegal  Warrant— Justice  of  Peace. 

— A  petition  was  presented  to  the  justices  of 
the  peace,  praying  for  warrant  to  apprehend 
the  alleged  father  of  a  bastard  child,  and  to 
imprison  him  until  he  should  indemnify  the 
parish  for  the  past  expenses  of  supporting  his 
child,  and  find  security  to  free  it  of  the  future 
maintenance  of  the  child.  A  warrant  was 
granted  to  imprison  him  until  he  "found 
security  to  answer  at  the  instance  of  the 
petitioners,  before  any  court  competent, 
within  six  months,"  failing  which  to  be 
incarcerated.  Held  that  the  warrant  was 
illegal,  and  that  the  justices  were  not  pro- 
tected by  their  office  from  reparation  to  the 
in 
5 


ijured  partv.    Pollock  v.  Clark,  1829,  8S.1; 
Fac  1  * 


119.  Magistrate— Liability  of— Imprison- 
ment—Justice  of  Peace.— Under  a  petition 
by  the  treasurer  of  the  kirk-session  to  the 
justices  of  the  peace,  against  the  alleged  father 
of  a  natural  child,  praying  them  to  decern  for 
a  sum  (including  the  previous  expense  in 
searching  for  the  father,  and  bygone  aliment), 
and  to  ordain  the  father  to  relieve  the  parisn 
of  the  future  aliment  of  the  child,  the  justices, 
after  the  party  had  appeared  and  generally 
admitted  the  claim  against  him,  decerned  for 
the  whole  sums,  ordained  him  to  find  caution 
to  relieve  the  parish  of  the  aliment  in  future, 
under  a  penalty  of  £10,  and  granted  warrant 
for  his  instant  imprisonment,  in  the  event  of 
failure  to  find  such  caution.  The  party  was 
imprisoned.  Held  that  as  the  disbursement  of 
the  £6,  9s.  could  only  enable  the  kirk -session 
to  insist  in  a  civil  claim,  to  be  enforced  by 
ordinary  diligence,  and  as  the  jurisdiction  of 
the  justices  in  ordinary  civil  debts  is  limited 
to  questions  not  exceeding  £5,  and  it  was 
illegal  to  ordain  the  party  to  find  caution 
under  a  penalty,  and  to  grant  warrant  of 
instant  imprisonment  until  such  caution  were 
found,  under  a  penalty  of  £10  (being  discon- 
form  to  the  prayer),  the  justices  were  liable  in 
reparation.  Pollock  v.  Clark,  1829,  8  S.  7 ; 
5  Fac  9* 

120.  Magistrate— Liability  of— Imprison- 
ment—Justice  of  Peaca— Circumstances  in 
which  a  justice  of  the  peace,  who  had  person- 
ally apprehended  the  pursuer,  was  held  not 
liable  in  an  action  of  damages  for  assault  and 
wrongous  imprisonment.  Thomson  v.  Moir, 
1633,  11  S.  1002. 


121.  Magistrate  —  Liability  of  —  Pro- 
curator-Fiscal —  Imprisonment  for  Con- 
tempt of  Court. — A  party  raised  an  action 
of  damages  against  two  bailies  and  a  procurator- 
fiscal,  averring  that,  having  been  cited  as  a 
witness  he  was  sworn  according  to  the  Scotch 
form ;  that  a  person  in  court  stated  that  he 
was  an  Irishman  and  a  Roman  Catholic,  and 
that  the  oath  taken  would  not  be  binding; 
that  the  procurator-fiscal  then  required,  and 
the  bailies  ordered,  him  to  take  the  oath  by 
laying  his  hand  on  a  representation  of  the 
cross  on  the  Bible  ;  that  having  refused  to  do 
so  he  was  thereupon  committed  to  prison  for 
contempt.  Held  that  the  pursuer's  statements 
were  irrelevant.  Mont  v.  Anderson,  1842,  4  D. 
786* 

122.  Magistrate— Liability  of— Imprison- 
ment for  Writ  Debt— Movement  of  Malice. 

— A  party  who  refused  to  pay  custom  or 
pontage  dues,  was  allowed  to  cross  a  bridge, 
and  was  apprehended  on  the  information  of 
the  tacksman  of  the  dues,  and  taken  before  a 
magistrate,  who  directed  him  to  be  kept  in 
custody  until  the  case  was  considered.  He 
was  detained  in  the  police  office  for  two  hours, 
and  for  half  an  hour  was  imprisoned  in  a 
police  cell.  He  was  then  again  brought  before 
the  magistrate,  by  whom,  after  emitting  a 
declaration,  he  was  liberated.  In  an  action  of 
damages,  in  which  there  was  no  averment  of 
malice,  the  court  sustained  the  relevancy  of 
the  action  as  against  the  tacksman,  but  assoil- 
zied the  magistrate.  Tail  v.  Payne  db  Kennedy, 
1856,  18  D.  1038;  28  J.  481* 

123.  Officer  of  Court— Claim  for  Expenses 
— Procedure, — A  claim  for  reparation  by  an 
officer  of  court,  on  account  of  expenses  incurred 
in  matters  connected  with  the  administration 
of  justice,  under  1  and  2  Geo.  iv.  c.  38,  s.  14, 
should  not  be  presented  to  the  Court  of  Session, 
but  to  the  Lord  President  individually.  Grant, 
1836,  13  S.  1095. 

124.  Outlaw  — Incompetency  of  Appear- 
ance in  a  Court. — Counsel  is  not  entitled  to 
appear  for,  and  be  heard  in  defence  of,  an 
outlaw.    Cheyne  v.  Anderson,  1828,  6  S.  1061* 

125.  Public  Prosecutor— Liability  of- 

Circumstances  in  which  damages  awarded 
against  a  party  and  the  procurator-fiscal 
(concurring  with  him)  for  wrongous  imprison- 
ment.    Williamson  v.  Fyfe,  1796,  3  Pat.  478. 

126.  Public  Prosecutor  — Liability  of— 
Duties  of  Magistrates.  —  A  party  sent  a 
written  information  to  the  procurator-fiscal, 
in  consequence  of  which  the  accused  was  appre- 
hended and  committed  to  prison.  Certain 
alleged  irregularities  having  taken  place  as  to 
refusing  bau,  held  in  an  action  by  the  accused 
against  inter  alios  the  procurator-fiscal,  that  no 
relevant  grounds  were  established  against  him 
there  being  no  averment  of  malice  and  want 
of  probable  cause.  Observations  on  the  duties 
of  magistrates  in  committing  for  examination. 
ArbuckU  v.  Taylor,  1815,  3  Dow  160  * 
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127.  Public  Prosecutor— Liability  of— 
Acting  as  Clerk  of  Court — The  procurator- 
fiscal  of  a  burgh  voluntarily  acted  as  clerk  of 
a  magistrate,  and  wrote  out  a  sentence  which 
was  irregular  and  illegal,  in  virtue  of  which 
imprisonment  was  inflicted.  Held  that  he  was 
jointly  and  severally  liable  with  the  magistrate. 
Richardson  v.  Williamson,  1832,  10  3.  607  ; 
7  Fac.  467  * 

128.  Public  Prosecutor— Liability  of— 
Acting  ultra  vires— Malice. —If  a  party 
allege  that  he  was  apprehended  under  a  warrant 
obtained  by  the  procurator-fiscal,  in  reference 
to  an  offence  committed  beyond  the  limits  of 
his  office,  it  is  not  requisite  to  libel  malice  in 
concluding  for  damages  against  the  procurator- 
fiscal.  The  fiscal  is  bound  to  know  the  limits 
of  the  district  within  which  he  is  authorised  to 
act.  M'Crons  v.  Savers,  1835,  13  S.  443 ;  10 
Fac.  257  * 

129.  Public  Prosecutor  — Liability  of— 
Malice,  —  Held  that  an  action  of  damages 
against  a  procurator- fiscal,  setting  forth  that 
he  had  applied  for  and  obtained  a  warrant  of 
apprehension  against  the  pursuer  without 
sufficient  ground  or  probable  cause,  was 
irrelevant,  as  it  did  not  also  libel  that  this 
had  been  done  maliciously.  Mnnro  v.  Taylor, 
1845,  7  D.  500;  17  J.  248* 

130.  Public  Prosecutor  — Liability  of— 
Use  of  Official  Position  for  other  Purposes 
— Privilege. — A  procurator-fiscal  who  avails 
himself  of  his  official  powers  to  further  the 
objects  of  a  party  for  whom  he  is  law  agent,  in 
unofficial  proceedings,  cannot  insist  on  privilege 
in  an  action  of  damages  arising  out  of  these 
proceedings.  So  held  where  a  procurator-fiscal 
nad  acted  as  agent  for  parties  seeking  to  have 
a  partv  sent  to  an  asylum  and  where  he  was 
sued  for  damages  by  that  party.  Strang  v. 
Strang,  1849,  11  D.  378 ;  21  J.  108  * 

131.  Public  Prosecutor— Liability  of— 

A  police  sentence  having  been  suspended,  the 
party  against  whom  it  had  been  pronounced, 
and  who  had  been  imprisoned  under  it,  brought 
an  action  of  damages  against  an  assistant 
superintendent  of  police,  who  acted  as  a  joint 
procurator-fiscal  for  part  of  the  burgh,  and  had 
presented  the  complaint  in  his  own  name,  and 
he  called  also  the  principal  procurator-fiscal. 
Action  dismissed  as  irrelevant  against  the 
latter.  Bain  v.  Burnet,  1857,  19  D.  405 ;  29 
J.  191. 

132.  Public  Prosecutor  — Liability  of— 
Act  9  Geo.  nr.  c.  58. — In  an  action  of  damages 
against  a  burgh  procurator-fiscal  for  wrongous 
imprisonment  under  a  police  sentence,  which 
was  found  null,  held  that  the  statutory  limita- 
tion of  three  months  within  which  the  action 
must  be  brought,  under  9  Geo.  rv.  c.  58,  s.  33, 
applied  not  to  the  issuing,  but  the  execution 
of  the  warrant.  Hill  v.  Dymock,  1857,  19  D. 
955 ;  29  J.  441* 

133.  Public  Prosecutor— Liability  of— 
Malice— Edinburgh  Police  Act  (3  Geo.  iv. 


c.  78,  s.  134X—  Held  (1)  that  s.  134  of  the 
Edinburgh  Police  Act,  3  Geo.  iv.  c.  78,  is  still 
in  force,  and  available  as  a  protecting  clause 
to  the  procurator-fiscal;  and  (2)  that  in  an 
action  of  damages  against  the  procurator-fiscal 
for  wrongous  prosecution  ana  imprisonment, 
it  is  not  necessary  to  aver  malice  and  want  of 
probable  cause,  but  only  wilful  oppression, 
whereby  real  injury  has  been  produced. 
Graham  v.  Linton,  1858,  20  D.  808  ;  30  J.  478. 

134.  Public  Prosecutor  — Liability  of— 
Malice.  —  A  conviction  under  the  Night 
Poaching  Act  having  been  quashed  on  infor- 
mality by  the  court  of  review,  the  party  accused 
brought  an  action  of  damages  for  the  wrongous 
prosecution  against  the  procurator-fiscal.  Held 
that  the  procurator-fiscal  was  privileged,  and 
that  the  pursuer  must  aver  malice  and  want  of 
probable  cause.  Mains  v.  MacLullich,  1861, 
23  D.  1258 ;  33  J.  632  * 

135.  Public  Prosecutor— Liability  of— 
Malice. — In  an  action  of  damages  against  a 
procurator-fiscal  for  alleged  wrongous  appre- 
hension upon  a  conviction  sentencing  the 
pursuer  to  pay  a  penalty,  and  in  default  of 
payment  to  be  imprisoned,  the  grounds  of 
action  were,  that  the  penalty  had  been  paid, 
and  that  the  fiscal  had  acted  nimiously,  oppres- 
sively, and  maliciously,  in  causing  the  warrant 
to  be  put  in  force.  Observations  upon  the 
meaning  of  the  words  "  wrongfully "  "  illeg- 
ally" and  "oppressively."  Mackay  v.  Grant, 
1865,  3  M.  944  ;  37  J.  497  * 

136.  Public  Prosecutor— Liability  of— 
Malice. — In  an  action  against  a  procurator- 
fiscal  for  obtaining  and  putting  into  execution 
an  illegal  warrant  (to  search  a  nouse),  held  not 
necessary  to  aver  malice  and  want  of  probable 
cause  as  th e  warrant  was  highly  illegal.  Bell  v. 
Black  db  Morrison,  1865,  3  Si.  1026 ;  37  J.  543  * 

137.  Remit  from  one  Lord  Ordinary  to 
Another  —  Lord  Ordinary  a  Witness  for 
Defender. — Upon  a  statement  by  the  counsel 
for  a  defender,  that  the  Lord  Ordinary  before 
whom  the  pursuer  had  enrolled  the  cause  was 
an  essential  witness  for  the  defender,  the  court 
remitted  to  another  Lord  Ordinary.  Clarke  v. 
Clarke,  1845,  7  D.  268. 

138.  Sederunt,  Act  of— Regulations  for 
Admission  of  Practitioners  to  the  Burgh 
Court  of  Peterhead.— Circumstances  in  which 
the  court  passed  an  Act  of  Sederunt  for  the 
purpose  of  enabling  certain  procurators  to 
practise  before  the  burgh  court  of  Peterhead, 
in  whose  favour  a  jurisdiction  had  been  created 
by  the  Burgh  Reform  Act.  Forbes,  1835,  13 
S.  244.  See  also  Gray  v.  Advocates  of  Aberdeen, 
1841,  3  D.  813. 

139.  Sheriff— Alleged  Misconduct  of— 
Complaint  to  Circuit  Court  of  Justiciary- 
Relevancy. — Allegations  in  a  complaint  made 
against  the  sheriff  of  a  county  to  the  Circuit 
Court  of  Justiciary,  held  not  to  present  prima 
facie  a  relevant  case  for  investigation,  and 
complaint  dismissed.  Robertson,  1870, 8  S.  L.  R. 
161. 
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140.  Sheriff— Complaint  against—  Strik- 
ing the  Fiara— Jurisdiction  of  Court  of 
Session  or  of  Court  of  Exchequer.— An 
objection  to  a  complaint  against  a  sheriff  for 
wrongously  striking  the  flare,  that  he  was,  in 
the  execution  of  that  duty,  a  ministerial  officer 
acting  under  the  authority  of  the  Exchequer, 
and  that  the  Court  of  Session  had  no  jurisdic- 
tion, sustained.  Home  v.  Swinton,  7  Feb.  1806, 
F.  C. ;  M. "  Summary  Application  "  App.  No.  2. 

141.  Sheriff— Declinature— Relationship 
—Competency  of  Sheriff-Substitute  Acting 
inotft^fl, — If  a  sheriff  is  declined  in  respect  of 
relationship,  the  substitute  may  judge  in  the 
cause.  Wallace  v.  Colquhoun,  24  Jan.  1823, 
F.  C. ;  2  S.  139  * 

142.  Sheriff  —  Judges  —  Magistrates — 
Acting  as  Procurator.— By  A.  S.  6  March 
1793  sheriffs  and  judges  of  inferior  courts 
are  prohibited  under  certain  penalties  from 
acting  as  procurators  in  any  cause  depending 
before  them  in  their  courts.  But  no  complaint 
lies  against  a  procurator  holding  a  commission 
as  sheriff-substitute  if  he  has  not  acted  as 
procurator  in  the  complainer's  cause.  Opinion, 
that  a  prosecution  for  the  penalties  can  be 
instituted  only  with  the  Lord  Advocate's  con- 
currence. Question,  whether  a  private  party 
who  has  suffered  from  the  violation  of  the 
law  may  proceed  as  for  a  private  remedy. 
Mackintosh  v.  Mackenzie,  1819,  1  Bligh  272. 
Affg.  18  Nov.  1815,  F.  C. 

143.  Sheriff— Liability  of— Imprisonment 
—Delay  in  Considering  Petition  for  Libera- 
tion on  BaiL — A  sheriff  granted  warrant,  on 
30th  June,  to  imprison  two  persons  accused 
of  sedition  until  further  examined ;  and  at 
the  same  time  addressed  a  letter  to  the 
magistrates  to  detain  them  till  "  liberated 
in  due  course  of  law  " ;  and  a  petition  having 
been  presented  on  2d  July  to  be  liberated 
on  bail,  the  sheriff,  who  nad  sent  the  pre- 
cognition to  the  Crown  lawyers,  did  not  give 
any  deliverance  till  the  9th;  and  eventually 
they  were  bailed  and  acquitted.  Held  in  an 
action  of  damages  against  the  sheriff  (1)  that 
it  was  lawful  to  delay  giving  a  deliverance 
till  he  had  communication  with  the  Crown 
counsel  with  regard  to  the  bail ;  and  (2)  that 
the  provisions  of  the  Act  1701  did  not  apply 
to  imprisonment  for  further  examination. 
Andrew  v.  Murdoch,  20  June  1806,  F.  C. ; 
Buch.  1;  M.  "Wrongous  Imprisonment n 
App.  No.  3.  Remitted  29  June  1814,  F.  C. ; 
2  Dow  401.  See  12  June  1823,  F.  C. ;  2  S. 
399. 

144.  Sheriff— Liability  of— Remit  to 
Sheriff-Clerk. — It  is  not  competent  for  a 
sheriff  to  remit  to  the  sheriff-clerk  to  examine 
a  party  as  in  meditations  fuga,  and  a  warrant 
of  imprisonment  proceeding  on  such  an  ex- 
amination is  illegal  and  renders  the  sheriff 
liable  in  damages.  Borthvnck  v.  Ml  Gibbon  <& 
Hamilton,  14  May  1813,  F.  C. 

145.  Sheriff— Liability  of— Imprisonment 
—Imprisonment  for  Examination  in  a  Civil 


Action. — A  party  was  apprehended  for  ex- 
amination under  the  warrant  of  a  sheriff- 
substitute  in  the  course  of  a  summary  petition 
depending  before  him  to  have  the  party  pro- 
hibited from  interfering  with  the  petitioner's 
property.  He  brought  an  action  of  damages, 
in  which  he  did  not  aver  malice,  against  the 
sheriff  who  executed  the  summons.  Defender 
assoilzied.  Orr  v.  Currie,  1839,  1  D.  551  ; 
14  Fac.  624  * 

146.  Sheriff— Liability  of— Suspension  of 
a  Law  Agent— No  Averment  of  Malice,— 
In  answer  to  an  order  by  a  sheriff-substitute 
on  a  litigant  to  withdraw  a  statement  from 
a  pleading,  a  paper  was  lodged  by  his  agent 
containing  a  refusal  to  do  so.  The  Bheriff- 
substitute  suspended  the  agent;  who,  having 
been  restored  on  appeal  to  the  sheriff,  sued 
the  sheriff-substitute  for  damages.  Held  that 
the  act  complained  of  being  within  the  com- 
petency of  the  sheriff-substitute,  an  action  of 
damages  would  not  lie  against  him,  without 
specific  allegation  of  acts  of  malice.  Hamilton 
v.  Anderson,  1858,  20  D.  (H.  L.)  16 ;  3  Macq. 
363 ;  30  J.  608* 

147.  Sheriff— Liability  of— Privilege— 
Malice. — In  an  action  of  reduction  of  a 
process  caption,  under  which  the  pursuer  was 
incarcerated  but  subsequently  liberated,  and 
of  damages  against  a  sheriff-substitute,  on 
the  ground  that  he  had  maliciously  granted 


competently  maintained  separately  from  those 
for  damages ;  and  (2)  that  on  the  averments 
of  the  pursuer  the  acts  of  the  sheriff  were 
judicial  acts,  and  as  malice  was  not  rele- 
vantly averred  the  action  fell  to  be  dismissed. 
Watt  v.  Thomson,  1870,  8  M.  (H.  L.)  77; 
42  J.  470  * 

148.  Sheriff— Powers— Regulations  as  to 
Procurators— Residence  — Title  to  Com- 
plain.— It  is  incompetent   for   a   sheriff   to 

Erohibit  a  procurator  from  practising  before 
is  court,  because  he  does  not  reside  within 
the  county.  Observed,  that  he  may  require 
the  practitioners  to  have  a  place  of  business 
within  the  county,  and  a  person  residing  there 
responsible  for  processes  borrowed.  M* Arthur 
v.  Philip,  21  June  1823,  F.  C. ;  2  S.  416. 
But  it  is  not  competent  for  writers  in  a  county 
who  are  not  members  of  the  Sheriff  Court 
to  complain  of  regulations  by  the  sheriff  affect- 
ing procurators  before  that  court.  Jamie  v. 
Sheriff  of  Ayrshire,  6  July  1813,  F.  C  * 

149.  Sheriff— Powers  — Competency  of 
Correcting   an    Error    in  Interlocutor.— 

Observations  as  to  the  incompetency  of  an  in- 
ferior judge  ex  proprio  motu  correcting  an  error 
in  an  interlocutor  after  it  had  been  issued  and 
seen  by  the  parties.  While  v.  M'Eweris  Trs., 
1873,  11  M.  602  * 

150.  Sheriff— Power  to  Order  Litigants 
to  Pay  Fees  to  Substitute.— The  sheriff  of  a 
county  has  no  power  to  order  litigants  to  pay 
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fees  to  a  substitute  appointed  by  him  to  act  as 
a  commissioner  in  taking  proofs.  Crickton  v. 
Forbes,  18  Dec.  1819,  F.  G. 

151.  Sheriff-Substitute— Alleged  Inca- 
pacity of— Title  of  Procurators  to  Complain 

of — The  procurators  in  a  sheriff  court  have  no 
title  to  complain  of  the  want  of  the  capacity  in 
the  sheriff-substitute.  Procurators  of  ike  Sheriff 
Court  of  Glasgow  v.  The  Sheriff  of  Lanarkshire, 
6  June  1816,  F.  C. 

152.  Sheriff -Substitute  —  Complaint 
against— Malversation— Necessity  for  Con- 
course of  Public  Prosecutor.— In  a  complaint 
against  an  inferior  judge  for  malversation  in 
office,  and  concluding  for  deprivation  of  office 
and  penalties,  there  must  be  the  concourse 
of  the  public  prosecutor,  although  the  corn- 
plainer  be  the  party  aggrieved.  MacAulayv. 
M'Kctme,  1830,  9  S.  48 ;  6  Fac.  42.  Harvey  v. 
Sv>an,  1837,  16  S.  249 ;  13  Fac.  240  * 

153.  Sheriff  -  Substitute  —  Occasional 
Sheriff-Substitute— Competency  of  Acting 
as  Procurator. — A  person  acting  as  an 
occasional  sheriff-substitute  is  disqualified 
from  acting  as  a  procurator.  Adam  v.  Cun- 
ningham, 1824,  S.  (J.)  117. 

154.  Sheriff- Substitute  —  Sheriff -Clerk 
holding  Commission  as  Sheriff-Substitute.— 
A  warrant  to  sell  effects  sequestrated  for  non- 
payment of  rent  having  been  signed  by  the 
sheriff-clerk  as  sheriff-substitute,  he  holding  a 
commission  for  the  latter  office,  the  court 
passed  a  note  of  suspension  and  interdict  of  the 
warrant  of  sale.  Ross  v.  Mitchell,  1847,  10  D. 
153  ;  20  J.  42  * 

155.  Sheriff-Substitute- Commission  to 
Procurator  to  Act  in  Absence  of  Sheriff- 
Substitute.— The  Act  of  Sederunt,  6  Mar. 
1783,  prohibiting  a  procurator  of  court  from 
holding  a  commission  as  a  sheriff-substitute, 
and  at  the  same  time  acting  as  a  procurator, 
does  not  apply  to  a  commission  to  act  ministeri- 
ally in  the  absence  of  the  ordinary  sheriff- 
substitute.  Macintosh  v.  Mackenzie,  1819,  1 
Bligh  272.    Affg.  18  Nov.  1815,  F.  C. 

156.  Twopenny  Acts  — Act  24  Geo.  n. 

C.  44. — Held  that  this  Act  did  not  apply  to 
Scotland.    D.  of  Douglas  v.   Lockhart,   1755, 

6  Pat.  706.  Revg.  M.  7638 ;  Karnes'  Select 
Decisions  42.  Cf .  Gibson  v.  Murdoch  &  Eaton, 
18  June  1817,  F.  C  * 

157.  Twopenny  Acts  —  Averment  of 
Malice  — Proceedings  not  a  "Trial."  —  A 

party  was  arrested  and  was  tried  and  sentenced 
by  the  provost  of  the  burgh  in  the  gaol  and 
with  great  irregularity.  He  sued  the  provost 
and  a  magistrate  concerned  for  damages.  Held 
that,  as  the  proceedings  were  not  a  "trial" 
but  an  extrajudicial  proceeding,  the  Twopenny 
Acts  did  not  apply,  and  that  the  summons  was 
relevant  though  malice  was  not  averred. 
Richardson  v.    Williamson,  1832,  10  S.   607; 

7  Fac.  467* 

158.  Twopenny  Acts  — -  Averment  of  I 
Malice. — After  a  diet  had  been  fixed  with  a  I 


view  to  judgment,  a  case  was  not  then  called, 
the  prosecutor  being  absent,  and  no  adjourn- 
ment took  place;  but  on  a  subsequent  day, 
after  notice  given,  judgment  was,  in  presence 
of  the  party,  pronounced,  and  he  was  incar- 
cerated. The  party  sued  the  justices  and  their 
clerk  for  damages  for  this  procedure.  Held 
that  although  the  party  was  liberated  by  the 
Court  of  Justiciary,  because  of  the  irregularity 
as  to  the  adjournment,  yet  the  action  was 
irrelevant,  as  malice  was  not  averred,  and  the 
protecting  statutes  applied  to  such  a  case  of 
mistake  or  informality.  Malonie  v.  Walker, 
1841,  3  D.  418 ;  16  Fac.  410. 

159.  Twopenny  Acts  —  Averment  of 
Malice— Acts  43  Geo.  m.  c.  141,  9  Geo.  rv. 
c.  29,  and  11  Geo.  rv.  and  1  WilL  rv.  c.  37.— 

A  summons  of  damages  against  magistrates  for 
alleged  misconduct  in  procedure  of  a  criminal 
nature,  must  contain  an  averment  that  they 
acted  "  maliciously  and  without  probable 
cause,"  otherwise  the  pursuer,  in  terms  of 
the  Twopenny  Acts,  can  recover  only  twopence 
of  damages.  Anderson  v.  Hill,  1837,  16  S. 
481 ;  12  Fac.  441* 

160.  Twopenny  Acts  —  J.  P.  's   Clerk.  — 

The  Twopenny  Acts  do  not  apply  to  a  justice 
of  peace  clerk,  so  as  to  entitle  him,  on  tender- 
ing twopence,  to  be  relieved  from  an  action  of 
damages  from  wrongful  apprehension  under  a 
criminal  warrant  written  by  him.  M'KeUar 
v.  M'Lachlan,  1841,  4  D.  287. 

161.  Twopenny  Acts— Procedure  beyond 
Jurisdiction. — A  justice  of  peace  was  sued 
for  damages  for  having  maliciously  granted  a 
warrant  to  apprehend  the  pursuer  for  examina- 
tion, and  undfer  which  he  was  apprehended  for 
a  crime.  Want  of  probable  cause  was  not 
averred.  Held  competent  for  the  justice  to 
avail  himself  of  the  Twopenny  Acts,  and  by 
tendering  twopence  to  be  assoilzied,  although 
it  was  alleged  that  part  of  the  prayer  of  the 
application  under  which  the  warrant  was 
issued  was  incompetent.  M'Kellar  v.  M'Lach- 
lan,  1841,  4  D.  287. 

162.  Twopenny  Acts— Sheriff-Substitute. 

— A  sheriff-substitute  acting  officially,  keld  to 
be  protected  by  the  Twopenny  Acts  against 
an  action  of  damages  for  irregularity ;  and 
therefore  malice  must  be  alleged.  Railton  v. 
Watson,  1836,  14  S.  1081 ;  11  Fac.  901. 

163.  Writers— Bight  to  Practise— Court 
of   Session— Advocate's    Clerks— S.S.C.— 

Advocate's  clerks  are  entitled  to  practise  as 
agents  before  the  Court  of  Session,  without 
becoming  members  of  the  society  of  solicitors 
incorporated  by  Act  of  Parliament.  Society  of 
Solicitors  v.  Moffat,  27  June  1812,  F.  C. 

164.  Writers— Bight  to  Practise— In- 
ferior Courts  —  8.S.C.  —  The  society  of 
solicitors  before  the  sheriff  and  inferior  courts 
of  Edinburgh  have  no  privilege  to  exclude 
others  from  being  admitted  to  practise  before 
the  sheriff  court  of  Leith.  Solicitors  of  Edin- 
burgh v.  Smellie,  1830  4  W.  &  S.  370.  Affg. 
7  S.  134. 
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165.  Writers— Bight  to  Practise— Mon- 
opoly—-Faculty  of  Procurators  in  Glasgow. 

— The  Faculty  of  Procurators  iu  Glasgow  held 
entitled  to  make  a  rule,  that  no  one  should  be 
admitted  as  a  member  or  entitled  to  practise 
in  any  of  the  local  courts,  unless  he  had  served 
an  apprenticeship  of  five  years  with  a  member 
of  the  body.  Dinning  v.  Procurators  of  Glasgotc, 
1817,  Hume  166. 

But  held  that  the  Faculty  had  no  power 
to  bind  its  members  by  by-laws  regulating 
the  fees  for  conveyancing,  the  Faculty's  mon- 
opoly under  its  charter  being  confined  to 
practising  in  the  local  courts,  and  question 
whether  it  had  the  power  to  fix  the  charges  for 
work  in  court  practice.  Galloway  v.  Ranken, 
1864,  2  M.  1199 ;  36  J.  601  * 

16a  Writers— Sight  to  Practise— Mon- 
opoly—  Charter.  —  An  association  of  pro- 
curators obtained  a  royal  charter  containing 
a  special  grant  of  the  exclusive  right  of  prac- 
tising in  inferior  courts  ;  and  possession  there- 
after continued  unchallenged  for  more  than 
forty  years.  Held  (1)  that  parties  who,  but  for 
the  exclusive  privileges,  would  have  been 
qualified  to  be  admitted  procurators,  had  a 
title  to  reduce  the  charter ;  but  (2)  that  the 
charter  was  not  reducible  as  ultra  vires  of  the 
Crown,  or  in  violation  of  the  public  law  against 
monopolies.  Mi Andrew  v.  Solicitors  of  Edin- 
burgh, 1833,  11  S.  806 ;  8  Fac.  493. 

167.  Writers— Bight  to  Practise— Mon- 
opoly— Interdict — A  sheriff  having,  in  dis- 
regard of  the  exclusive  privileges  of  a  body  of 
procurators  incorporated  by  royal  charter,  ad- 
mitted parties  to  act  as  procurators  before  him, 
the  court  granted  interdict  against  the  sheriff 
and  these  parties.  Procurators  of  Glasgow  v. 
Douglas,  1851, 14  D.  280 ;  24  J.  132  ;  1  Stuart 
222. 


AGENCY 

I.  Law  Agent. 
II.  Principal  and  Agent  (Col.  135). 

I.  LAW  AGENT 

Account,  1-75,  77-78 ;  and  see  Remunera- 
tion infra. 
Prescription  op,  see  title  Prescrip- 
tion. 
Settled  Accounts,  see  title  Personal 
Bar. 

Account,  Agent's  Preference  for,  31, 
33,48,56,  71-72,  184-186,  197-201. 

Accounting  between  Agent  and  Client, 
76-78,  319,  321. 

Agent-Disburser,  Right  of  to  Recover 
Expenses,  179-180,  188-190,  197, 
199 ;  and  see  title  Expenses. 

Authority  to  Act  and  Bind  Client,  79- 
103,  209,  339. 

Commissions  to  Agent,  74,  75,  241,  432, 
433,  438,  469. 


Compromise  to  Prejudice  of  Agent,  38- 

42, 176. 
Confidentiality  of  Papers  and  Evi- 
dence, 104-105  ;  see  title  Evidence. 
Constitution  of  Agency,  106-128. 
Double  Agency,  Acting  in  Conflicting 

Interests,  129-135,  233,  261. 
Duty  of  Agent,  136-156. 
Employment — 

Proof  and  Terms  of,  111-125,  157- 

175,  338  ;  see  also  title  Evidence. 
By  Married  Woman,  452-453,  456, 
459-460. 
Expenses,  Right  to  Recover,  179-202 ; 

see  also  title  Expenses. 
Factor- 
Commission  Paid  Agent  as,  203-204. 
Liability  and  Authority  of,  207- 

209. 
Title  to  Sue  of  Agent  as,  205-206. 
Hypothec- 
Over  Funds  or  Papers,  210-264. 
In  Sequestration,  227-230, 257  ;  and 

see  title  Bankruptcy. 
In    Ranking    and   Sale,    232-235, 
254. 
Influence,  Deed   in  Agent's  Favour, 

139-140,  265,  356. 
Issues,  Form  of,  see  title  Process. 
Liability  of  Agent— 

For  Negligence,  266-270,  272-296, 
298-302,   304-312,   316-317,    358- 
383. 
For  Fees,  327-331. 
For  Contract,  314,  318,  325,  333 
To  Account,  319-323. 
Liability  of  Client  for  Agent's  Act- 
ings, 332-337. 
Mandatary,  Agent  not  Liable  as,  344. 
Mandate,  Proof  of,  338-343  ;    see  also 

under  Authority  supra. 
Misconduct  of  Agent,  271,  297, 313,  315, 

317,  324,  326,  346^357. 
Pactum    Illicitum,   Secret   Contracts 

and  Commissions,  384-393. 
Personal  Bar,  see  that  title. 
Poor's  Agent,  Right  to  Payment  of,  41, 

183,  394-396. 
Possession    of  Bills    and    Notes— no 
Implied  Authority,    84-86,    92- 
100  ;  and  sec  338. 
Powers  of  Agent,  397-403. 
Practising  in  Court,  Privilege  of,  see 

title  Administration  of  Justice. 
Qualification  to  Practise— 

Lack  of,  58,  404,  406-408,  410-418, 

421-424,  447. 
Requisites    of,   405,   409,  419-420, 
425-431. 
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Remuneration,   Right   of   Agent   to, 

432-470 ;  see  Account  supra. 
Rights   of   Agent,  471-476 ;    see   also 

Hypothec  supra,  and  title  Retention. 
Sequestration,  Agent's  Account  in,  4, 

9-11,  44,  49,  66,  72,  436,  444 ;  see 

also  title  Bankruptcy. 
Termination  of  Agency,  477-478. 
Title-deeds,  479-483. 
Trust  for  Creditors,  Agent  in,  440, 

484-485. 
Trustee,  Agent  Acting  as,  45-47,  433- 

435  ;  see  also  title  Trust 
Will  in  Favour  of,  see  Influence  supra. 

1.  Account  — A.  S.  6  Feb.  1806  — Ex- 
penses of  Application. — In  an  application 
under  the  A.  S.  Feb.  1806,  the  agent  is  entitled, 
where  his  account  has  been  fairly  and  reason- 
ably charged,  to  decree  for  the  expenses  of  the 
application,  as  well  as  for  the  taxed  amount  of 
the  account.  Roy  v.  Paton,  1835,  13  S.  1081 ; 
10  Fac.  877. 

2.  Account— Taxation  — A.  S.  6  Feb. 
1806 — Expense. — An  agent  is  entitled,  under 
the  A.  S.  6  Feb.  1806,  to  decree  for  the  ex- 
penses of  an  application  to  tax  his  account 
where  no  special  circumstances  exist  to  the 
contrary.  Vuncan  v.  Poynter,  1839,  2  D. 
164* 

3.  Account— Taxation— A.  8.  6  Feb. 
1806— Expense. — In  an  application  under 
A.  S.  6  Feb.  1806,  the  agent  is  entitled,  where 
his  account  is  fair  and  reasonable,  to  the  ex- 
pense of  the  taxation  and  application.  Meihle- 
john  v.  Moncreiffy  1850,  13  D.  303  * 

4.  Account  — Sequestration— Taxation— 
A.  8.  6  Feb.  1806  — Creditors'  Liability.  — 

Held  that  a  petition  by  an  agent  under  the 
A.  S.  6  Feb.  1806,  for  taxation  and  payment 
of  an  account  of  expenses  incurred  on  the 
employment  of  the  trustee  on  a  sequestrated 
estate,  against  the  creditors  who  had  ranked, 
was  competent,  although  the  creditors  denied 
their  liability.  Brodie  v.  M'Farlane's  Ors.9 
1845,  8  D.  32  ;  18  J.  34. 

5.  Account— Decree  under  A.  8.  6  Feb. 
1806  —  Expenses — Extract.— A  law  agent 
is  not  entitled  to  the  expenses  of  an  applica- 
tion for  decree  under  the  A.  S.  1806  against 
his  client,  who  makes  no  unnecessary  opposi- 
tion, except  those  of  extracting  the  decree. 
Brown,  1831,  10  S.  45. 

6.  Account— Decree  under  A.  8.  6  Feb. 
1806— Expenses.— An  agent  allowed  the  ex- 
penses of  an  application  for  decree  under  A.  S. 
6  Feb.  1806,  against  his  client.  Miller,  1832, 
10  S.  479* 

7.  Account  — Taxation  — A.  8.  1806— 
Factory  Accounts. — A  summary  application 
under  the  A.  S.  Feb.  1806,  is  not  competent 
as  to  factorial  claims  by  a  factor  against  his 
constituents,  although    the    parties  stand  in 


the  relation  of  agent  and  client  in  several 
processes.    Howison  v.  Stewart,  1832, 10  S.  630. 

8.  Account— Remit  —  Inhibition— A.  8. 
1806. — An  inhibition  is  competent  on  the 
dependence  of  a  petition  by  an  agent  for  a 
remit  to  the  auditor,  and  decree  against  his 
client,  in  terms  of  the  A.  S.  1806.  Gibson  v. 
Dods,  1829,  7  S.  254  * 

9.  Account  —  Sequestration  —  A.  8.  6 
Feb.  1806— Liability  of  Creditors.— A  sum- 
mary application  by  an  agent,  under  the  A.  S. 
6  Feb.  1806,  for  payment  of  his  account,  in- 
curred on  the  employment  of  the  trustee  on  a 
sequestrated  estate,  is  competent  against  the 
creditors  ranked,  although  they  dispute  their 
liability,  both  on  general  grounds  with  reference 
to  the  trustee's  conduct,  and  on  special  grounds 
with  reference  to  their  own  individual  responsi- 
bility. Howderis  Tr.  v.  Dunlop  <k  Co.,  1835, 13 
S.  445 ;  10  Fac.  261. 

10.  Account— Sequestration— A.  8. 6  Feb. 
1806  —  Expenses  of  Application.  —  Expense 
of  an  application  under  A.  S.  6  Feb.  1806, 
by  an  agent  who  had  been  employed  by  a 
trustee  on  a  sequestrated  estate,  to  the  effect 
of  subjecting  the  creditors  who  had  lodged 
claims  and  attended  meetings,  and  also  the 
representatives  of  deceased  creditors,  as  jointly 
and  severally  liable  for  the  account,  allowed, 
Martin  v.  A.  B.,  1835,  13  S.  838 ;  10  Fac. 
603. 

11.  Account  — Sequestration— -A.  S.  6 
Feb.  1806— Liability  Trustee  and  Creditors. 

— It  is  competent  for  a  law  agent  who  has 
been  employed  by  the  trustee  on  a  sequestrated 
estate,  to  present  a  summary  application  under 
the  A.  S.  6  Feb.  1806,  against  the  trustee 
and  creditors  ranked,  to  have  them  subjected 
jointly  and  severally  in  payment  of  his  account. 
Gowan,  1835,  13  S.  491. 

1 2.  Account  —  Audit  —  Disproportionate 
Expense. — A  law  agent  and  trustee  at  the 
close  of  his  management  of  a  small  trust  estate, 
held  not  entitled  to  charge  for  the  expense  of 
a  fee  to  an  accountant  employed  by  him  to 
audit  his  accounts.  Mackenzie  v.  M'Leod,  1839, 
1  D.  364 ;  14  Fac.  397. 

13.  Account— Precognition  of  Witnesses 
— Taxation. — In  a  jury  cause,  where  a  country 
agent  was  employed,  as  well  as  an  agent  in 
Edinburgh,  and  the  former  was  sufficiently 
acquainted  with  the  cause  to  be  qualified  to 
precognosce  witnesses,  held  that  the  Edinburgh 
agent  precognoscing  witnesses  in  the  country, 
was  only  entitled  to  charge  the  opposite  party 
at  the  rate  which  a  precognition  by  the  country 
agent  would  have  cost.  Williamson  v.  Corrie, 
1834,  12  S.  488. 

14.  Account  —  Modification  —  Remit.  — 

Circumstances  in  which  the  court  refused  to 
remit  to  the  auditor  an  account,  by  an  agent 
against  a  client,  which  the  Lord  Ordinary  had 
taxed  at  less  than  one  half.  Guthrie  v. 
M'Eacheni,  1826,  5  S.  135  * 
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15.  Account  —  Remits  —  Accounts  in 
Sheriff  Court  — Remit  to  Sheriff  Court 
Auditor. — Although  a  Lord  Ordinary  has,  by 
one  interlocutor  not  reclaimed  against,  remitted 
accounts  to  the  auditor  of  the  Court  of  Session, 
he  is  not  precluded  from  afterwards  sending 
them  to  the  auditor  of  an  inferior  court ;  ana 
a  remit  made  to  the  auditor  of  the  inferior 
court  to  tax  accounts  of  several  inferior  court 

Erocesses,  in  preference  to  having  the  processes 
rought  into  Edinburgh  to  be  laid  before  the 
auditor  of  the  Court  of  Session.  Christie  v. 
Douglas,  1830,  8  S.  582  * 

16.  Account— Action  for  Payment— Tax- 
ation— Expenses. — If  an  agent  insist  on  call- 
ing a  summons  for  payment  of  his  account 
against  his  client,  notwithstanding  an  offer  to 
settle,  and  the  auditor  tax  off  about  one-fifth 
of  the  account,  the  client  is  entitled  to  ex- 
penses.    Clyne  v.  Spencc,  1827,  6  S.  221. 

17.  Account— Taxation— Sight  to  Re- 
model— If  an  agent  renders  an  account  to  a 
client,  and  taxation  of  it  is  demanded,  the 
agent  is  not  bound  by  the  account  rendered, 
but  mav  remodel  it  and  increase  its  amount. — 
Broatchv.  Jenkins,  1867,  4  S.  L.  R.  235 ;  also 
Hamilton  v.  Ferrier,  1868,  6  S.  L.  R.  151. 

18.  Account  —  Taxation  —  Remodelled 
Accounts — Expenses.— Circumstances  under 
which,  although  the  accounts  of  a  law  agent, 
which  had  been  rendered,  with  a  view  to  an 
extrajudicial  settlement,  were,  when  the  client 
required  taxation,  remodelled,  and  fictitious 
charges  introduced  (which  had  been  inserted 
without  the  agent's  authority  by  a  third  party 
employed  to  remodel  them,  and  were  with- 
drawn), and  £219  was  taxed  off  £819,  the 
House  of  Lords  affirmed  the  judgment  of  the 
Court  of  Session  (with  variations),  decerning 
for  the  balance,  with  expenses.  M'Avlay  v. 
Adam,  1835,  1  S.  &  M'L.  665* 

19.  Accounts- A  S.  6  Feb.'  1806— Taxa- 
tion— Expenses.— An  agent  who  presented  an 
application  under  A.  S.  6  Feb.  1806,  against 
his  client,  held  entitled  to  the  expense  of  it, 
the  client  having  attended  at  the  taxation,  and 
very  slight  deductions  being  allowed.  Pattison 
v.  Phaup,  1832,  10  S.  606. 

20.  Account  —  Taxation  —  Remodelling 
Accounts. — Business  accounts,  which  had  been 
taxed  by  an  accountant  prior  to  the  establish- 
ment of  the  auditor,  remitted  to  the  auditor ; 
but  the  agent  allowed  to  remodel  his  accounts. 
Court  v.  Macintosh,  1832,  11  S.  62. 

21.  Account— Taxation— Remit  to  Tax- 
ing Master. — An  English  solicitor  sued  for 
the  cost  of  raising  two  actions,  before  an 
English  court,  against  a  debtor  of  the  defender. 
In  defence,  it  was  pleaded  that  the  actions 
were  raised  on  two  bills  due  by  the  same  party, 
and  that  there  should  only  have  been  one 
action — that  two  were  "  unnecessary  and  im- 
proper." The  court,  before  answer,  remitted 
to  the  taxing  officer  of  the  English  court  to 
peruse  the  record  and  documents,  report  his 


opinion  in  the  case,  and  tax  the  account  sued 
for.    Deuhurst  v.  Gardiner,  1853,  2  Stuart  336. 

22.  Account  —  Taxation  —  Remodelling 
Accounts. — An  arrangement  was  made  in 
1836  between  a  curator  bonis  and  the  agent  for 
the  ward's  estate,  by  which  the  agent's  accounts 
were  paid  without  taxation,  he  making  a  certain 
abatement  on  that  footing.  But  in  1851,  a 
party  interested  in  the  estate  having  insisted 
upon  taxation, — held  that  the  agent  was  entitled 
to  remodel  his  accounts,  to  charge  periodical 
interest  on  his  accounts  down  to  1836,  and 
interest  upon  the  accumulated  periodical  in- 
terest from  1836  to  1851.  Macdonald  v.  Mac- 
donald,  1856,  18  D.  630  ;  28  J.  275  * 

23.  Account— Taxation— Right  of  Client 
— Waiver.—  Held  that  the  right  of  a  client 
to  have  an  agent's  accounts  taxed  can  only  be 
foreclosed  by  the  most  express  waiver,  and  that 
the  circumstances  of  the  case  did  not  imply 
such  waiver.  M'Laren,  etc.  v.  Manson,  etc., 
1857,  20  D.  218 ;  30  J.  113  * 

21  Account— Taxation— Agent  and  Cli- 
ent—Adjustment of  Charges.— It  is  the  duty 
of  the  auditor,  in  taxing  an  account  between 
agent  and  client,  not  only  to  deduct  from,  but 
to  add  to,  the  charges,  so  as  to  make  them 
conformable  to  the  established  regulations. 
Reeve  v.  Dykes,  1829,  7  S.  632  * 

25.  Account— Taxation— A  8.  6  Feb. 
1806. — An  application  under  the  A.  S.  6  Feb. 
1806,  for  a  remit  to  the  auditor,  sustained, 
although  the  client  denied  employment,  but 
the  agent  produced  a  written  mandate  from 
him.    Fisher  v.  Robertson,  1828,  6  S.  1017* 

26.  Account  —  Action  for  Payment  — 
Taxation — Expenses. — The  executors  of  a 
client  having  insisted  that  the  business  accounts 
of  the  agent  for  a  series  of  years  (which  had 
been  rendered  and  not  objected  to,  but  which 
had  not  been  docaueted),  should  be  taxed,  and 
the  agent  having  been  in  a  great  part  success- 
ful, both  as  to  the  charges  and  to  other  points  ; 
held  that  he  was  entitled  to  modified  expenses. 
D.  of  Queensberry's  Exrs.  v.  Tait,  5  S.  521  * 

27.  Account  —  Taxation  —  Employment 
Denied — Liability  Admitted. — A  remit  made 
to  the  auditor  of  an  agent's  accounts  in  terms 
of  the  A.  S.,  although  the  employment  was 
denied,  the  liability  being  admitted.  Malcolm 
v.  Niven,  1825,  4  S.  138. 

28.  Account  — Taxation  — A  8.  6  Feb. 
1806— Employment  Denied. — A  petition  for  a 
remit  to  the  auditor  to  tax  an  agent's  account, 
under  A.  S.  6  Feb.  1806,  is  incompetent 
where  the  employment  is  denied,  reserving  to 
the  agent  to  constitute  the  debt  by  ordinary 
action.  Thorburn  db  Stewart  v.  Graham,  1825, 
4  S.  101  * 

29.  Account— Taxation— Scale  of  Pees.— 

The  account  of  a  law  agent  relative  to  an  action 
is  to  be  taxed  according  to  the  regulations  of 
the  court  before  which  it  depended.  Sinclair 
v.  Bryson,  1825,  4  S.  97. 
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30.  Account  — Taxation  — A,  8.  6  Feb. 
1806. — An  agent  applying,  under  the  A.  S. 
6  Feb.  1806,  to  have  his  accounts  taxed  and 
decree  against  his  client,  is  entitled  to  outlays, 
but  not  to  charges  for  trouble.  McDonnell, 
1823,  2  S.  196* 

31.  Account  —  Expenses  —  Competition 
with  Creditors. — An  agent's  claim  for  expenses 
of  process  is  not  preferable  on  the  sum  recovered 
by  that  process  to  the  claim  of  his  client's 
creditors.  Skinner  v.  Mags,  of  Haddington, 
17  Feb.  1813,  F.  C  * 

32.  Account— Expenses— Decree— With- 
drawal of  Mandate. —A  law  agent,  in  whose 
name  an  interim  decree  for  expenses  was  pro- 
nounced, held  entitled  to  the  benefit  of  it, 
although  his  client  was  afterwards  found  not 
entitled  to  appear  without  sisting  a  mandatory, 
and  withdrew  her  authority  from  the  agent. 
Taaffe  v.  Taaffe,  1822,  1  S.  341  * 

33.  Account— Expenses— Arrestments  be- 
fore Decree— Creditor  Preferred.— Pending 
a  litigation,  a  creditor  of  the  pursuer  arrested 
in  the  hands  of  the  defender,  and  thereafter 
decree  was  pronounced  ;  held  that  the  agent  for 
the  pursuer  was  not  preferable  for  the  expenses 
to  the  arrester  on  the  sum  arrested,  Wyllie 
v.  Forrester,  29  Nov.  1808,  F.  C. ;  Hume  454. 
Cranston  v.  Stevenson,  1809,  Hume  455. 

34.  Account— Expenses  Incurred  in  De- 
fending Alimentary  Fund  —  Alimentary 
Fund. — Held,  in  a  competition  of  creditors  of  a 
party  who  died  possessed  of  an  alimentary  fund, 
of  which  a  surplus  remained  after  paving  his 
funeral  expenses,  that  a  law  account  incurred 
in  defending  his  right  to  the  alimentary  fund 
was  an  alimentary  debt,  and  preferable  to 
ordinary  debts  ;  but  that  an  account  which  was 
not  connected  with  that  alimentary  fund  was 
not  an  alimentary  debt.  Grcig  v.  Christie,  1837, 
16  S.  242  ;  13  Fac.  235  * 

35.  Account— Expenses Arisingfrom  Mis- 
conduct of  Cause— Client  Exempt— Circum- 
stances in  which  a  client  was  found  not  liable 
to  pay  his  agent  an  account  of  expenses  incurred 
in  a  process,  in  respect  of  the  expenses  having 
chiefly  arisen  from  the  agent  misconducting 
the  cause.  Lockhart  <fc  Sons  v.  Wighton,  1830. 
9  S.  134* 

36.  Account  —  Misconduct  of  Cause— 
Averments— Circumstances.— Circumstances 
as  to  the  conduct  of  a  cause  by  an  agent  not  rele- 
vant to  relieve  the  client  from  payment  of  his 
account     Landale  v.  Tod,  1831,  9  S.  268  * 

37.  Account  —  Breach  of  Instructions— 
Counsel's  Advice.- An  agent  who  had  been 
advised  by  counsel  to  prepare  a  summons  in 
a  particular  form,  although  instructions  to  a 
different  effect  had  been  given  by  the  client, 
and  the  summons  was  found  erroneous,  held 
entitled  to  payment  of  his  account.  Megget  v. 
Thomson,  1827,  5  S.  275* 

38.  Account— Expenses— Compromise  in 
Prejudice  of  Agent.— Where  an  interlocutor 
has  been  pronounced,  awarding  expenses,  or 


implying  that  they  are  due,  the  agent's  right 
to  them  cannot  be  defeated  by  the  client 
entering  into  a  transaction  with  the  other 
party.  Sloss  <&  Gemmel  v.  Kennedy,  28  May 
1823,  F.  C. ;  2  S.  344  * 

39.  Account— Expenses— Compromise  in 
Prejudice  of  Agent.  —  Defenders,  after  the 
term  was  circumduced  against  them  for  not 
condescending  on  a  fact  on  which  they  rested 
their  defence,  entered  mala  fide  into  a  sub- 
mission with  the  pursuer  to  defeat  his  agent'* 
claim  for  expenses  ;  the  agent  found  entitled 
to  prosecute  the  action,  so  as  to  show  that  the 
defenders  were  liable  in  expenses.  Tod  <i' 
Wright  v.  Wilson  db  M'LeUan,  1822,  1  S.  381  * 

40.  Account— Expenses— Compromise  to 
Prejudice  of  Agent. — After  an  interlocutor 
had  been  pronounced,  which  carried  expenses 
by  necessary  implication,  the  parties,  without 
the  knowledge  of  the  agent  who  had  right  to 
these  expenses,  settled  the  case  by  a  com- 
promise, and  did  so  apparently  with  the  view 
of  defeating  the  right  of  the  agent ;  held  that 
he  was  entitled  to  his  expenses  from  the  party 
against  whom  the  interlocutor  was  pronounced. 
Hamilton  v.  Bryson,  17  June  1813,  F.  C  * 

41.  Account— Expenses— Poor's  Agent- 
Compromise  to  Prejudice  of  Agent— The 
agent  for  a  party  on  the  poor's  roll  is  entitled 
to  carry  on  a  process,  so  far  as  regards  the 
expenses  found  due  to  the  party,  notwithstand- 
ing a  compromise,  whereby  the  party  accepted 
of  a  certain  sum  in  full  of  his  principal  claim 
and  expenses.  Rox  v.  Stewart,  3  July  1818, 
F.  C* 

42.  Account— Proposed  Compromise— 
Timeous  Acceptance.  —  A  law  agent,  in 
rendering  his  account  to  his  client,  having 
offered  to  deduct  £32,  and  to  accept  of  the 
balance  of  £120,  "  provided  the  same  be 
remitted  by"  a  certain  day,  held,  that  as  the 
client  had  not  timeously  adopted  the  proposal, 
the  agent  was  entitled  to  full  payment  of  his 
account,  subject  to  taxation.  Cullin  v.  Mitchell, 
1850,  22  J.  646  * 

43.  Account  —  Various  Business  and 
Accounts.  — An  agent  having  conducted  several 
pieces  of  business  for  a  client,  each  on  a 
separate  contract  of  employment,  raised  an 
action  against  him  concluding  for  payment  of 
all  the  accounts ;  held  that  the  client  was  not 
entitled  to  plead  compensation  against  the 
claim  for  the  accounts,  in  respect  of  an  illiquid 
claim  of  damages  for  misconduct  of  certain  of 
the  business.  Question,  whether  it  could  be 
pleaded  against  the  claim  for  the  accounts 
incurred  for  the  business  said  to  have  been 
misconducted.  Burt  v.  Bell,  1861,  24  D.  13  ; 
34  J.  9  * 

44.  Account  —  Alleged  Negligence  — 
Authority  —  Proof!  —  In  an  action  by  an 
agent  under  a  sequestration  against  a  creditor 
for  payment  of  his  account,  it  is  not  a  suffi- 
cient defence  that  instructions  had  been  given 
to  the  trustee,  and  inserted  in  the  sederunt- 
book  by  the  agent,  to  raise  an  action  for  a 
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debt,  and  obtain  a  vendition  of  the  share  of 
a  ship,  which  not  having  been  done,  the 
debt  and  price  of  the  share  had  been  lost, 
there  being  no  evidence  that  the  agent 
had  received  instructions  from  the  trustee  to 
take  such  steps.  Young  v.  Robertson,  1827, 
5S.  602. 

45.  Account— Trust  Agency— Trustee  as 
Agent— Interest— Trustee's  Firm  Acting  as 
Agents  for  Trust. — Where  the  business  of  a 
trust  was  conducted  by  a  firm  of  which  one 
of  the  trustees  was  a  member,  held  that  the 
agents  were  not  entitled  to  professional  re- 
muneration, but  only  to  reimbursement  of 
actual  outlay,  and  consequently  were  not 
entitled  to  appropriate  any  part  of  an  in- 
definite payment  to  charges  for  professional 
remuneration,  and  that  where  an  ordinary 
business  account  is  not  rendered  yearly,  the 
agents  are  not  entitled  to  accumulate  interest 
with  principal  at  the  end  of  each  year,  but 
only  to  simple  interest.  Munro's  Trs.  v. 
Murray  <k  Ferrier,  1871,  9  S.  L.  B.  174. 

46.  Account— Trustee  as  Agent— Bight  to 
Charge. — Circumstances  in  which  an  agent, 
who  was  also  a  trustee,  held  entitled  to  recover 
business  charges.  Scott  v.  Handy  side's  Trs., 
1868,  6  M.  753  ;  40  J.  387  * 

47.  Account— Agent  as  Trustee  — Re- 
muneration—Abortive  Work.— A  law  agent 
was  appointed  trustee  under  a  trust,  and  the 
trust  deed  "  authorised  a  reasonable  gratifica- 
tion "  to  the  trustee,  but  contained  no  power 
to  him  to  act  as  agent  After  many  years,  the 
truster's  eldest  son  assumed  the  management 
of  the  estate,  and  paid  to  the  trustee  the 
balance  then  appearing  due  to  him,  under 
certain  reservations.  In  an  action  brought 
against  the  trustee— held  (1)  that  the  benefi- 
ciaries had  admitted  that  the  trustee  was  to 
be  entitled  to  remuneration  as  law  agent,  and 
could  not  now  object ;  (2)  that  the  trustee 
was  not  entitled  to  credit  for  making  up  titles 
which  had  proved  inept,  although  he  had  been 
advised  by  counsel.  Dixon  v.  Rutherford,  1863, 
2M.61;  36  J.  30* 

48.  Account— Trust  Funds— Diligence- 
Agent's  Preference. — An  agent  for  trustees 
hdd  preferable  for  his  business  account,  and 
the  expense  of  constituting  it,  over  the  trust 
funds,  to  the  arresting  creditors  of  one  of  the 
trustees,  who  had  made  advances  for  the  trust. 
Wight's  Trs.  v.  AUan,  1840,  3  D.  243 ;  16  Fac. 
186* 

49.  Account— Sequestration  of  Client  — 
Trustee  and  Client  jointly  and  severally 
Liahle.— A  party  obtained  decree,  with  ex- 
penses, in  a  process,  which  was  advocated,  and 
his  agent  took  a  bill  for  his  account ;  the 
estates  of  the  party  were  thereafter  sequestrated, 
and  the  trustee  compromised  the  action,  receiv- 
ing from  the  defender  the  expenses  :  upon  the 
bankrupt's  obtaining  a  discharge  under  a 
composition-contract,  the  trustee  (although  the 

rt  made  a  demand  for  the  expense)  paid  to 
bankrupt  the  reversion  of  the  estate,  and 


got  decree  of  exoneration.  Held  that  the 
trustee  and  the  bankrupt  were  liable  to  the 
agent  for  the  expenses.  Svxtn  v.  Jeffrey,  1829, 
7  S.  268.  See  also  Benton  <k  Grant  v.  Beid. 
1823,  2  S.  296  * 

50.  Account— Writ  of  Confirmation— Ad 
valorem  Tee.— Held  that  an  agent,  on  pre- 
paring a  writ  of  confirmation,  is  not  bound  by 
the  scale  of  fees  of  a  body  of  procurators  of 
which  he  is  a  member,  but  is  as  a  conveyancer 
entitled  to  charge  the  vassal  an  ad  valorem  fee. 
Galloway  v.  Banken,  1864,  2  M.  1199;  36  J. 
601* 

51.  Account— Several  Clients— Appor- 
tionment of  Charges.— An  agent  who  con- 
ducted a  case  for  several  defenders,  in  which 
separate  defences  were  necessary,  held  entitled 
only  to  charge  once  for  attendances  and  pro- 
fessional services  applicable  in  common  to  the 
whole  defenders,  although  entitled  to  charge 
for  all  the  additional  trouble  and  expense 
occasioned  by  the  necessity  for  separate 
defences.  Oreenhill  v.  Gladstone,  1861,  23  D. 
1006  ;  33  J.  509  * 

52.  Account— Jury  Trial— Remit— Com- 
petency.— It  is  competent  for  the  Court  of 
Session  to  remit  to  the  auditor  the  account  of 
an  agent  against  his  client,  relative  to  an  action 
of  damages  before  the  Jury  Court.  Jameson  v. 
Wight,  1829,  7  S.  379 ;  4  Fac.  483. 

53.  Account  —  Exceptional  Charges  — 
Intricacy  of  Case.— Where  a  case  involves 
questions  of  importance  and  intricacy,  the 
court  will  allow  a  charge  for  the  Edinburgh 
agent  going  to  London  to  be  present  at  the 
examination  of  a  principal  witness,  though 
taken  on  interrogatories  previously  adjusted. 
Armstrong's  Trs.  v.  Leith  Bank,  1834,  12  S. 
510. 

54.  Account— Defences  against  Payment 
—  Retention  of  Letters.— Circumstances  in 
which  held  that  averments  that  certain  letters 
and  documents  had  not  been  returned  by  a 
firm  of  law  agents,  were  irrelevant  as  a  defence 
to  an  action  by  them  for  payment  of  their 
business  account.  M^George^  Cowan,  <h  Galloway 
v.  Steele,  1871,  9  S.  L.  R.  101. 

55.  Account  —  Constituting  —  Separate 
Action  or  Biding  Claim.— A  claimant  in  a 
ranking  and  sale,  who  had  incurred  an 
account  of  expenses  to  an  agent,  having 
assigned  his  debt  and  rights  to  a  third  party  ; 
Ma  that,  as  the  agent's  account  had  not  been 
incurred  on  the  employment  of  the  assignee, 
and  was  disputed,  it  mu*t  be  constituted  by  a 
separate  action,  and  could  not  be  ranked  as  a 
rider  on  his  claim.  Wilson  v.  Young,  1851, 
13  D.  1366  ;  23  J.  633. 

56.  Account  —  Bankruptcy  of  Client— 
Banking  for  Balances.— A  law  agent  (who 
was  also  factor  for  his  client)  took  credit  in  his 
factorial  accounts,  as  in  January  1832,  for  a 
sum  in  respect  of  agency  in  a  pending  process, 
and  the  balance  was  against  him;  but,  on 
farther  transactions,  it  was  in  his  favour,  as  in 
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April  1833;  he  then  ceased  to  be  factor  and 
agent,  and  the  process  was  carried  on  by 
another  agent;  decree  for  expenses  was 
obtained  against  the  opposite  party  in  February 

1834,  and  the  client  became  bankrupt.  In  a 
question  with  his  trustee,  who  objected  to 
decree  going  out  in  the  original  agent's  name 
for  the  expenses,  prior  to  April  1833,  in 
respect  that  the  balance,  as  in  January  1832, 
was  against  the  agent,  and  that,  quoad  ultra,  he 
must  claim  as  common  creditor, — held  that  the 
agent  was  entitled  to  decree  in  his  own  name 
for  the  expenses — these  being  less  than  the 
final  balance  due  to  him.    Hunter  v.  Pearson, 

1835,  13  S.  495  *  • 

57.  Account  —  Consistorial  Action  — 
Taxations  —  Agent  and  Client.  —  Question 
whether,  in  an  action  of  divorce  at  a  husband's 
instance,  the  account  incurred  by  the  wife  to 
her  law  agent  should  be  taxed  against  the 
husband,  as  between  agent  and  client.  Taylor 
v.  Taylor,  1831,  10  S.  18  * 

58.  Account  —  Qualification  —  Quantum 
meruit. — In  an  action  by  a  law  agent  for 
professional  accounts  incurred  to  him  while  he 
was  a  notary  -  public  and  held  an  attorney 
certificate,  but  was  not  a  procurator  of  Court, 
held  (1)  that  he  was  not  entitled  to  remunera- 
tion for  business  which  a  procurator  in  the 
Sheriff  Court  was  alone  entitled  to  perform ; 
(2)  that  he  was  entitled  to  reasonable  remun- 
eration for  other  business  which  he  had  been 
employed  to  perform,  though  there  was  no 
express  agreement  to  that  effect ;  and  remit 
made  to  a  man  of  skill  to  fix  the  amount 
Winion  v.  Airth,  1868,  6  M.  1095  ;  40  J.  622  * 

59.  Account  — Property  Transaction  — 
Agent's  Signature  Requisite  —  Payment 
before  Signature.  —  A  writer  is  not  bound 
to  subscribe,  as  consenter,  a  disposition  of  a 
property  bought  by  him  in  his  own  name, 
out  truly  for  another  party,  till  he  is  paid  the 
account  tor  business  due  to  him  by  the  seller. 
Wight  v.  Kidd,  1828,  7  S.  70  * 

60.  Account— Partnership  Affairs— Lia- 
bility of  Partners.  —  Circumstances  in  which 
held  that  an  investigation  into  the  affairs  of  a 
firm  was  made  on  the  employment  of  the  part- 
ners of  the  firm,  as  well  as  on  behalf  of  other 
parties  interested,  and  that  accordingly  the 
partners  of  the  firm  were  liable  for  the  agent's 
remuneration.  Wilson  v.  Dick  &  Son  <&  Others, 
1868,  6  S.  L.  R.  148. 

61.  Account— Payment  by  Bill— Charge 
— Grounds  of  Suspension. — Suspension  of  a 
charge  upon  a  bill,  on  the  grounds  (1)  that  it 
had  been  granted  by  the  complainer  to  the 
charger  in  settlement  of  certain  business 
accounts  which  had  not  been  taxed  by  the 
auditor,  and  in  ignorance  of  the  complainer's 
right  to  have  them  taxed  ;  (2)  that  the  business 
accounts  for  which  it  was  granted  had  been 
incurred  while  the  charger  was  under  seques- 
tration, and  that,  therefore,  the  charger, 
although  discharged  some  time  prior  to  the 
date  of  the  bill,  had  no  title  to  sue, — refused. 
Stemrt  V,  Ivy,  1861,  23  D.  286 ;  33  J,  135. 


62.  Account  —  Payment  by  Bills  —  Lia- 
bility for  Stamps  and  Discounts.— An  agent 
who  conducted  several  actions  drew  bills  on 
his  client  at  intervals  for  sums,  inclusive  of 
charges,  exceeding  (as  afterwards  ascertained 
by  taxation)  the  accounts  due;  held,  that  as 
tlie  payments  in  this  mode  were  for  the  con- 
venience of  the  client,  he  was  liable  for  the 
expense  of  stamps  and  discounts.  M'Rav. 
Pedie,  1835,  14  S.  100 ;  11  Fac.  73. 

63.  Account— Necessary  Outlays— Per- 
sonal Diligence.  —  Dues  paid  to  the  concur- 
rents of  a  messenger ;  jail  fees,  and  the  necessary 
expense  of  keeping  a  debtor  in  a  tavern  (who 
had  been  apprehended  during  the  night,  and 
when  the  jail  was  shut),  are  lawful  charges  by 
an  agent  against  his  client.  Sinclair  v.  Bryson, 
1825,  4  S.  97. 

64.  Account  —  No  Employment  —  No 
Summary  Process. — The  summary  mode  of 
enforcing  payment  of  expenses  of  process,  as 
between  agent  and  client,  provided  by  the 
A.  S.  6  Feb.  1806,  held  incompetent  in  a  case 
where  there  was  no  direct  employment,  and 
where  the  liability  was  disputed.  Adam  v. 
Aitken,  1832,  11  S.  196* 

65.  Account  —  Multiplepoinding  —  Com- 
peting Claimants. — The  raiser  of  a  multiple- 
poinding is  not  liable  to  his  agent  for  the  ex- 
penses of  the  discussion  between  the  competing 
claimants,  for  one  of  whom  the  agent  was  em- 
ployed.    Campbell  v.  M'Culloch,  1821,  1  S.  36* 

66.  Account— Different  Parties— Joint 
Defence— Joint  and  Several  Liability.— An 

agent  represented  two  different  parties  to  a 
cause  whose  interests  were  in  general  identical, 
but  for  whom  it  was  necessary  occasionally  to 
make  separate  appearances.  Question,  whether 
those  occasional  separate  appearances  obviated 
the  joint  and  several  liability  which  would 
arise  out  of  the  otherwise  joint  conduct  of  the 
case.    Macbrair  v.  Small,  1871,  8  S.  L.  R.  301. 

67.  Account— Investments— Ad  valorem 
Fees— Commission— Expenses.— Law  agents 
for  two  trusts,  acted  also  for  a  beneficiary. 
Held  (1)  that  the  trouble  connected  with  the 
capital  sums  belonging  to  her,  was  remunerated 
by  the  ad  valorem  fees  received  for  discharges 
of  her  provisions  and  securities  for  invest- 
ments ;  and  that  an  additional  commission,  and 
an  annual  charge  of  a  quarter  per  cent,  on  the 
capital  sums,  were  not  warranted ;  (2)  that  the 
expense  incurred  by  a  lender's  agent  in  remov- 
ing his  doubts  as  to  the  security  was  not 
chargeable  against  the  lender ;  (3)  that  the 
expense  of  consulting  counsel  as  to  a  blundered 
inteftment  was  a  proper  charge  against  the 
client,  although  counsel  afterwards,  on  a  full 
memorial,  was  of  opinion  that  the  blunder  did 
not  invalidate  the  security.  Hope  v.  Hope, 
1856,  18  D.  585  ;  28  J.  237* 

68.  Account— Indefinite  Payment— Rest- 
ing-Owing. — C,  a  law  agent  in  Edinburgh,  was 
employed  to  conduct  certain  processes  for  M, 
through  K,  a  writer  in  the  country,  with  whom 
C  kept  a  general  account.    0  having  written 
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to  K  enclosing  his  account  against  M  for 
the  process  M  v.  R,  restricted  to  a  certain 
amount,  as  also  his  account  against  another 
party,  K  remitted  C  £150,  which  C  wrote 
him  he  had  placed  "to  the  credit  of  your 
accounts."  Thereafter,  C  transmitted  to  M 
and  E  states  of  their  whole  accounts  with  him, 
putting  the  £160  to  K's  credit  in  his  account, 
and  in  each  case  stating  the  account  in  M  v.  R. 
as  still  outstanding.  Subsequently,  an  arrange- 
ment was  entered  into  between  M  and  C,  oy 
which  the  balance  of  the  whole  accounts,  under 
a  certain  abatement,  was  paid  to  C,  leaving  the 
account  in  M  t?.  R  for  after  settlement.  M 
having  pleaded  that  this  account  was  paid  by 
K's  remittance :  Held,  on  these  facts,  that  C 
was  entitled  to  impute  the  remittance  to  the 
extinction  of  the  general  balance  due  by  K, 
and  that  M  fell  to  pay  the  account  in  M  v.  R 
without  taxation,  in  respect  that  he  had 
received  the  benefit  of  the  abatement  on  the 
whole  accounts.  Cullen  v.  Mitchell,  1850,  22  J. 
646* 

69.  Account— Agreement— Expenses  out 
of  Fond— Agent  and  Client  — Under  an 
agreement,  given  effect  to  by  a  judgment  of 
the  court,  that  the  expenses  on  both  sides  in  a 
litigation  regarding  certain  trust  funds,  should 
be  paid  out  of  the  funds,  held  that  the  account 
of  the  losing  party  was  to  be  taxed  as  between 
agent  and  client,  not  as  between  party  and 
party.  Henderson's  Trs.  v.  Tulloch,  1834,  12 
3.399* 

70.  Account  —  Agreement — No  Charges 
against  Client— Negligence.— An  Edinburgh 
law  agent  undertook  the  conduct  of  a  personal 
cause  of  a  country  writer,  on  the  understand- 
ing that  he  was  to  charge  for  outlay  only,  and 
to  trust  for  remuneration  of  his  professional 
services  to  recovering  from  the  opposite  parties, 
in  the  event  of  expenses  being  awarded.  After 
some  time  he  threw  the  case  up ;  and,  after 
the  court  had  met  for  trial  of  it  by  a  jury,  of 
which  notice  had  been  given  to  the  agent,  the 
writer  consented  not  to  ask  a  verdict,  and 
to  pass  from  all  conclusions,  except  as  to 
expenses,  which  were  referred  to  counsel ; 
thereafter  one  of  the  opposite  parties  died,  and 
no  proceedings  were  taken  in  the  submission. 
Held  that  the  writer  had  not  hoc  statu  sub- 
jected himself  in  payment  of  the  charges  for 
the  Edinburgh  agent's  professional  labour. 
Henderson  v.  GUfiUan,  1833,  11  S.  653  * 

71.  Account— Agent's  Preference— Ar- 
resting Creditors— Competition.— An  agent 
for  trustees  held  preferable  over  the  trust  funds 
deposited  in  bank  for  his  business  account,  and 
the  expense  of  constituting  it,  to  the  arresting 
creditors  of  one  of  the  trustees,  who  had  made 
advances  for  the  trust.  Wight?*  Trs.  v.  Allan, 
1840,  3  D.  243  ;  16  Fac.  186  * 

72.  Account  — Agent's  Preference  — Se- 
questration—Competition  with  Trustee.— 
Where  a  law  agent  had  acted  for  two  parties 
in  law  proceedings,  by  which  a  sum  was  re- 
covered and  lodged  in  bank,  to  be  divided 
between  them;   and,  in  a  submission,  one  of 


them  was  preferred,  whose  estate  pending  the 
dispute  had  been  sequestrated ;  held  that  the 
agent  had  no  claim  on  the  fund  for  payment 
of  the  account  he  had  incurred  in  recovering 
it,  in  competition  with  the  trustee  on  the 
sequestrated  estate.  Cullen  v.  Smithy  1845, 
8  D.  77  ;  18  J.  37  * 

73.  Account— Table  of  Fees  Fixed  by 
Faculty— Dissent— Implied  Contract— A 
table  of  fees  was  adopted  by  a  corporate  body 
of  procurators.  Held  that  there  was  no  implied 
contract  to  adhere  to  it  on  the  part  of  an  agent  (a 
member  of  the  body)  who  had  protested  against 
the  approval  of  the  table,  and  had  not  adopted 
it  as  his  own  scale  of  charge.  The  court  re- 
mitted to  a  writer  to  the  signet  to  report  on  the 
quantum  meruit.     Galloway  v.  Banken,  1864, 

2  M.  1199;  36  J.  161* 

74.  Account— Commission— Ranking  and 
Sale— Claim  by  Common  Agent— A  subject 
was  struck  out  of  a  process  of  ranking  and 
sale  on  the  prayer  of  the  creditors  and  common 
agent,  and  was  afterwards  sold  by  the  common 
agent  as  trustee  for  the  postponed  creditors  in 
the  ranking ;  held  that  the  common  agent  was 
not  entitled  to  charge  a  commission  of  two  and 
a  half  per  cent,  on  the  price  of  the  subject, 
particularly  in  respect  that  he  had  charged  a 
full  account  of  agency  for  all  steps  connected 
with  the  sale,  which  account  bore  a  large  pro- 
portion to  the  amount  of  the  price.  Renny  v. 
Bruce,  1837,  15  S.  418  ;  12  Fac.  360. 

75.  Account— Commission— Cash  Trans- 
actions— Circumstances. — Circumstances  in 
which  held  that  no  claim  lay  for  commission  on 
a  course  of  cash  transactions  between  parties 
standing  in  the  relation  of  agent  and  client. 
Tods  Trs.  v.  Melwtie,  1836,  14  S.  432 ;  11  Fac. 
361* 

76.  Accounting  —  Agent  and  Client  — 
Averments.  —  A  client  having  pursued  an 
agent  to  account  for  funds,  the  agent  allowed, 
before  answer,  to  condescend  on  payments  to 
the  client  bv  a  third  party,  to  whom  the  agent 
alleged  he  nad,  by  the  client's  order,  remitted 
the  money.     Cameron  v.  Shand,  1823,  2  S.  247. 

77.  Accounting  — Interest  — Admissible 
Outlay. — A  law  agent  and  cashier  employed 
by  tutors  is  not  chargeable  with  the  profits 
realised  from  the  funds  of  the  minor  in  his 
hands ;  but  he  is  chargeable  with  interest  at 

3  per  cent,  de  die  in  diem,  and  with  5  per  cent, 
after  three  months  on  such  annual  balances,  as 
consistently  with  the  exigencies  of  the  estates 
he  ought  to  have  lent  out,  and  in  the  interval 
with  3  per  cent. ;  and  he  is  entitled,  when  the 
estate  is  extensive,  to  employ,  at  the  expense 
of  it,  an  accountant  to  audit  and  prepare  his 
accounts.      Lady   Montgomerie   v.    Ivauchope, 

4  June  1822,  F.  C. ;  1  S.  453  * 

78.  Accounting  —  Interest  —  Compound 
Agent  and  Client— Annual  Balances.— In 
an  accounting  between  an  agent  and  his  client, 
the  court  allowed  the  balances  to  be  struck 
annually,  so  as  to  charge  compound  interest  j 
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and  also  the  interest  of  an  heritable  debt  re- 
tained in  security  of  certain  obligations  of 
warrandice  to  be  annually  accumulated  in  the 
same  way.  J),  of  Queensoernfs  Exrs.  v.  Tait, 
1826,  5  S.  181 ;  2  Fac.  113  * 

79.  Authority— Ultra  fines  mandati  — 

Circumstances  in  which  a  transaction  entered 
into  by  a  factor  and  commissioner  for  trustees 
was  held  to  be  beyond  hiB  powers.  Bridges  v. 
WMison's  Trs.,  1831, 10  S.  43. 

80.  Authority— To  Bind  Client  to  Refer- 
ence.— Held  that  a  party  was  not  barred 
from  proceeding  with  an  action  by  a  proposal 
to  enter  into  a  reference  made  by  his  agent, 
but  without  his  authority,  and  agreed  to  by 
the  other  party.  Black  v.  Laidlaw,  1844,  6  D. 
1254 ;  16  J.  642  * 

81.  Authority— Scope  of— Mandate  to 
Defend — Reponing.—  An  agent's  authority 
to  conduct  a  defence  in  a  sheriff  court  process 
includes  a  power  to  consent  to  revival  of  the 
action  after  it  stands  dismissed  under  16  and 
17  Vict.  c.  80,  8. 15.  Mackintosh  v.  Mackintosh, 
1863,  2  M.  48 ;  36  J.  24  * 

82.  Authority  — Ratification— Arrange- 
ment not  Binding  on  Client— Held  that  a 
party  was  not  bound  by  an  arrangement 
made  by  his  agents  without  his  authority  and 
without  his  subsequent  ratification.  Graham 
v.  Qrahamy  1823,  1  Shaw's  App.  365. 

83.  Authority— Process  — Acting  with- 
out Authority— Expenses.— It  is  relevant  to 
subject  an  agent  in  expense  of  process  that  he 
carried  it  on  without  authority.  Noble  v. 
Mags,  of  Inverness,  1825,  8  S.  516.* 

84.  Authority  —  Possession  of  Client's 
Deposit  -  Receipt  —  Forged  Indorsation- 
Implied  Authority  to  Uplift— Repetition.— 
Held  that  mere  possession  by  an  agent  of  a 
deposit-receipt  in  favour  of  his  clients,  who  had 
not  indorsed  it,  does  not  imply  authority  to  the 
agent  to  uplift  the  principal ;  and  a  bank, 
which  paid  to  the  agent,  on  a  forged  signature 
of  the  client,  found  liable  in  repetition  of  the 
sum.  Fortes'  Exrs.  v.  Western  Bank,  1854,  16  D. 
807;  26  J.  380* 

85.  Authority  —  Possession  of  Bill  of 
Exchange— Implied  Mandate.— The  posses- 
sion by  an  agent  of  a  bill,  marked  paid,  but 
without  a  special  receipt,  is  no  authority  to 
raise  an  action  on  it.  Jackson  v.  Williamson, 
1825,  4  S.  292  ;  1  Fac.  115* 

86.  Authority— Possession  of  Bills  and 
Notes— No  Implied  Authority  to  Uplift 
Capital  Bums.— Question,  whether  the  mere 
possession  of  a  bill  of  exchange  by  a  factor 
does  of  itself  imply  authority  to  uplift  the 
principal  sum.  Circumstances  in  which  held 
that,  from  the  terms  of  the  document,  and 
other  facts,  the  debtor  in  a  promissory-note 
was  not  entitled  to  make  payment  of  the  sum 
therein  to  a  factor  who  held  possession  of  it, 
and  to  whom  the  interest  had  been  formerly 
paid.  River  Clyde  Trs.  v.  Duncan,  1853, 15  D. 
(H.  L.)  36 ;  25  J,  331 ;  2  Stuart  57, 


87.  Authority—  Mandate— Expense.— A 
petition  for  the  appointment  of  a  curator  bonis 
to  a  man,  alleged  to  have  become  imbecile, 
was  opposed  at  first  by  his  natural  daughter, 
with  whom  he  resided.  Her  agent  also 
afterwards,  in  name  of  the  old  man,  opposed 
the  petition.  A  curator  bonis  was  appointed. 
Circumstances  in  which  held  that  the  agent 
was  not  justified  in  opposing  the  petition  in 
name  of  the  old  man,  and  was  liable  in  the 
expense  caused  by  that  opposition.  M'Call  v. 
Sharp,  1862,  24  D.  393 ;  34  J.  195  * 

88.  Authority  —  Mandate  for  Sheriff 
Court— Appeal— New  Mandate  or  Homolo- 
gation.— A  party  who  has  authorised  an  agent 
in  the  inferior  court  to  raise  an  action  there,  is 
not  liable  to  an  agent  in  the  Court  of  Session, 
for  the  expenses  of  an  advocation,  even 
although  his  own  agent  follow  forth  proceedings 
under  a  remit  to  the  inferior  court,  unless  he 
has  given  a  mandate  authorising  the  advoca- 
tion, or  taken  benefit  from  it,  or  be  personally 
aware  of  the  remit.  Ml  Queen  <k  M'Intosh  v. 
Colvin,  1826,  4  S.  786* 

89.  Authority  —  Mandate  for  Inferior 
Court  —  Appeal  to  Court  of  Session.— A 
creditor  employed  a  sheriff  court  agent  to 
lodge  a  claim  in  a  sequestration;  the  trustee 
rejected  it,  whereupon  the  creditor  instructed 
the  agent  to  appeal  to  the  sheriff,  which  he 
did,  and  the  trustee's  deliverance  was  recalled. 
The  trustee  thereupon  appealed  to  the  Court 
of  Session  ;  the  agent  instructed  an  Edinburgh 
agent  to  support  the  sheriffs  judgment.  The 
Court  of  Session  sustained  the  appeal,  and 
found  the  creditor  liable  in  expenses.  Held 
upon  proof,  that  the  creditor  had  not  authorised 
the  country  agent  to  fight  the  appeal,  and 
had  not  subsequently  approved  of  what  had 
been  done,  and  that  he  was  not  liable  to  the 
country  agent  for  the  expenses  incurred  in 
the  Court  of  Session.  Stephen  v.  Skinner,  1863, 
2  M.  287  ;  36  J.  157* 

90.  Authority— Mandate— Client  Abroad 
—  Timeous  Homologation.  —A  law  agent 
raised  an  action  in  name  of  his  client,  who  was 
abroad,  without  the  client's  knowledge,  and 
the  Lord  Ordinary  dismissed  it  for  want  of 
a  mandate :  before  a  reclaiming  note  was 
advised,  a  mandate  was  produced  from  the 
client,  homologating  the  agent's  whole  pro- 
ceedings, and  authorising  the  action.  Held 
that  the  original  objection  to  the  title  to 
insist  was  thereby  cured,  and  remit  made  to 
the  Lord  Ordinary  to  proceed.  Wvli*  v.  Adam, 
1836,  14  S.  430* 

91.  Authority  —  Implied  Authority  — 
Obligation  to  Assign  Debt— The  agent  of 
the  acceptor  of  a  bill  of  exchange  incarcerated 
at  the  instance  of  an  indorsee,  bound  himself 
that  his  client  if  released  would  appear,  and 
thereafter,  on  his  failure,  paid  the  debt,  on 
receiving  from  the  indorsee's  agent  an  un- 
qualifiea  obligation  to  assign  the  diligence. 
There  was  no  evidence  that  the  agent  was 
specially  authorised  to  come  under  such  obliga- 
tion ;  held  that  the  agent  could  not  be  presumed 
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to  be  authorised  to  bind  his  client  to  this 
effect.  Johnstone  v.  Robertson,  1830,  8  S.  430 ; 
5  Fac  353  * 

92.  Authority  —  Implied  Authority  — 
Factor — Bills.— Opinions  that  a  factor  has 
not  an  implied  authority  to  indorse  bills. 
Murray  v.  Campbell  &  Co.,  1827,  6  S.  147; 
3  Fac.  130  * 

93.  Authority  —  Implied  Authority  — 
Diligence — Delay. — A  law  agent  employed  to 
give  a  charge  for  payment  of  a  debt  has  no 
implied  authority  to  grant  delay  to  the  debtor. 
Cameron  v.  Mortimer,  1872,  10  M.  461 ;  44  J. 
259* 

94.  Authority  — General  Instructions— 
Begular  Procedure. — A  letter  from  a  person 
to  his  law  agent  requesting  him  "  to  continue 
his  exertions  to  recover  the  bill  according  to 
legal  form,"  held  to  authorise  the  agent  in 
using  arrestments  and  bringing  a  forthcoming. 
Laing  v.  Smart,  1840,  12  J.  377  * 

95.  Authority  —  Express  Authority  — 
Implied  Authority— Question  of  Law.— In 
an  action  of  damages  for  wrongful  apprehension 
after  an  alleged  agreement  by  the  creditor  to 
delay  diligence,  the  pursuers  case  came  to 
depend  upon  his  proving  that  defender's  law 
agent  had  authority  to  delay  diligence.  The 
judge  directed  the  jury  that  they  were  the  sole 
judges  upon  the  evidence  as  to  whether  the 
agent  had  express  authority,  but  that  in  law 
he  had  no  implied  authority  to  delay  diligence. 
The  pursuer  excepted.  The  court  disallowed 
the  exception.  Opinions  that  the  question  of 
implied  authority  was  in  most  cases  one  of 
mixed  fact  and  law,  but  never  of  fact  for  the 
jury  only.  Cameron  v.  Mortimer,  1872,  10  M. 
817 ;  44  J.  461  * 

96.  Authority— Scope  of— Special  Man- 
date—Deviation—Agent Liable.— A  firm  in 
Bombay  was  instructed  by  a  correspondent  to 
take  out  letters  of  administration  in  the 
supreme  court  there  to  the  estate  of  a  person 
who  had  died ;  but,  instead  of  doing  so,  they 
granted  a  bond  of  indemnity  to  the  registrar 
of  that  court,  who  paid  over  the  funds  on 
receiving  this  bond.  The  funds  were  con- 
signed in  a  multiplepoinding  raised  for  dis- 
tribution of  the  estate  of  the  deceased,  in 
which  a  claim  was  made  by  the  Bombay  firm, 
that,  before  payment,  the  parties  preferred 
should  find  security  to  relieve  them  of  any 
liability  that  might  arise  on  their  bond.  Held 
that,  having  deviated  from  their  instructions, 
they  were  not  entitled  to  such  security.  Forbes 
<£r  Company  v.  Campbell,  1845,  7  D.  1068;  17 
J.  552. 

97.  Authority— Scope  of  —  Commission 
—Special  Mandate— Action  of  Reduction.— 
A  commission  by  a  party  abroad,  authorising 
the  commissioner  to  take  all  necessary  steps 
for  serving  him  heir  to  a  predecessor,  and 
institute  all  actions  necessary  to  make  his 
right  effectual,  held  sufficient  to  warrant  the 
commissioner  raising  an  action  of  reduction 
of  an  adverse  service  by  another  party  in  a 


competition    of  brieves. 
1834,  12  S.  421  * 


Gifford   v.  Oifford\ 


98.  Authority— Scope  of— Diligence— 
Proof  —  A  law  agent  having  admitted  that 
he  was  employed  by  a  client  to  protest  a  bill, 
and  to  raise  diligence  on  it  against  the  debtor, 
and  that  he  accordingly  did  so,  but  denied 
that  he  was  instructed  to  carry  the  diligence 
into  execution,  held  competent  for  the  client 
to  prove  instructions  to  that  effect  prout  dejure. 
HighgaU  v.  Boyle,  1819,  Hume  356. 

99.  Authority— Diligence— No  Mandate 
—  Expenses. —  Inhibition  having  been  used 
nimiously  and  oppressively  by  an  agent,  with- 
out a  mandate  from  his  client,  who  was  furth 
of  Scotland,  the  court  recalled  it,  and  found 
the  agent,  as  well  as  his  client,  liable  in  ex- 
penses.   Kyd  v.  Fergusson,  1826,  4  S.  549  * 

100.  Authority  —  Implied  Authority  — 
Diligence. — A  client  transmitted  to  his  law 
agent  a  current  bill,  without  special  instruc- 
tions, and  after  it  fell  due  the  agent  raised 
diligence  upon  it  In  the  meanwhile  the 
acceptor  had  paid  part  of  it  to  the  client,  who 
gave  no  notice  of  this  to  the  agent;  and  the 
acceptor  thereupon  got  the  diligence  suspended, 
with  expenses.  Held  that  as  the  agent  had  an 
implied  mandate  to  do  diligence,  ne  was  not 
liable  in  relief  to  the  client.  Ml Donald  v. 
Kelly,  1821,  1  S.  101  * 

101.  Authority  —  Contract  regarding 
Heritage  —  Verbal  Authority  —  Proof—  A 
averred  that  an  agreement  to  feu  had  been 
concluded  between  him  and  B's  agents  with 
whom  A  treated  with  B's  full  cognisance  and 
sanction  ;  but  he  did  not  aver  any  written 
authority  by  B  to  contract  for  said  feu,  nor 
did  he  aver  that  B  had  adopted  the  pro- 
ceedings of  those  alleged  to  have  been  acting 
for  him.  Held  that  there  was  no  relevant 
allegation  of  authority  given  to  any  one 
to  enter  into  a  feu  contract  on  B's  behalf. 
Question,  whether  a  verbal  authority  to 
contract  for  a  feu  can  be  competently  proved 
by  parole.  Steuart  v.  Dixon's  2V.,  1857,  19  D. 
1071 ;  29  J.  484* 

102.  Authority— Actionin  Sheriff  Court— 
No  Mandate — Proof  —Circumstances  in  which 
a  party  was  found  entitled  to  plead,  that  he 
had  given  no  authority  for  raising  an  action  in 
the  sheriff  court  to  recover  the  expenses 
of  diligence  raised  in  his  name,  and  with  his 
sanction,  but-at  the  desire  of  another  party. 
Menzies  v.  Caldwell,  1834, 12  S.  772. 

103.  Authority— Plurality  of  Pursuers 
—Partial  Revocation— Effect— The  next-of- 
kin  and  executors  of  a  deceased  appointed  com- 
missioners to  recover  his  estate,  and  the  com- 
missioners raised  an  action.  During  the  action, 
one  of  the  next-of-kin  executed  a  trustndisposi- 
tion  in  favour  of  the  defender  and'  two  other 
trustees,  of  his  effects  for  behoof  of  creditors, 
containing  a  revocation  of  the  commission ; 
and  the  defender  having  thereupon  objected 
to  the    title   of   the   commissioners   to  sue, 
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the  other  two  trustees  gave  authority  to 
the  commissioners  to  recover,  under  the 
action,  whatever  might  be  due  by  the  defender, 
and  account  to  them  for  the  share  of  the 
granter  of  the  trust.  Held  that  the  defender 
could  not  found  on  the  trust  deed,  as 
taking  away  from  the  commissioners  the 
right  to  pursue,  either  as  to  the  share 
belonging  to  the  testator,  or  the  shares 
belonging  to  the  co-executors.  M'Cuaig  v. 
Macaulay,  1836,  14  S.  318. 

104.  Confidentiality— Letters  not  Relat- 
ing to  Litigation.— Letters  to  a  law  agent 
by  a  party  to  a  contract  of  sale,  relative  to 
the  terms  of  the  contract,  and  not  in  relation 
to  any  depending  law-suit,  are  not  protected 
as  confidential;  and  a  remit  made  to  a  com- 
missioner to  select  and  produce  such  parts  as 
related  to  the  contract,  if  not  made  in  causa. 
Bower  v.  Russell,  26  May  1610,  F.  C. 

105.  Confidentiality  —  Sequestration  — 
Agent  also  Creditor. — An  Englishman  came 
to  Scotland  and  employed  a  law  agent  to  take 
out  sequestration.  He  made  over  his  furniture 
beforehand  to  the  agent,  in  security  of  alleged 
advances.  The  trustee  proposed  to  examine 
the  agent.  Held  that  the  agent  was  not 
exempt  from  examination  as  such,  in  conse- 
quence of  having  assumed  the  character  of 
a  creditor.  Question,  whether  the  objection 
would  have  been  good  if  the  agent  had  been 
the  bankrupt's  agent.  A.  B.  v.  Binny,  1858, 
20  D.  1058 ;  30  J.  642  *  [See  title  Bank- 
ruptcy.] 

106.  Constitution  —  Litigation — Acting 
as  Employers. — Parties  who  had  an  interest 
in  a  cause,  and  conducted  themselves  as 
parties,  found  liable  to  the  agent  for  his 
account,  although  the  employment  was  denied. 
Young  v.  M'Gill,  1823,  2  S.  346  * 

107.  Constitution— Implied  Employment 
—Circumstances. — A  brother  having  been 
applied  to  by  the  agent  of  another  who  was 
under  trial  for  forgery,  to  send  him  at  least 
£100,  and  informed  that  he  must  drop  the 
concern  unless  he  knew  how  he  was  to  be 
reimbursed,  and  the  brother  having  sent  the 
money,  without  limiting  his  liability,  held  to 
be  a  joint  employer  of  the  agent,  and  liable  for 
his  account  to  a  larger  amount.  Grant  v. 
Wilson,  1804,  flume  336. 

108.  Constitution  —  Employers  —  Osten- 
sible Pursuers.— The  cautioners  for  a  bank 
agent  who  was  in  arrear  to  the  bank  on  bills 
discounted  by  him,  employed  a  law  agent  to 
adopt  legal  proceedings  against  the  proper 
obligants  on  the  bills,  and  the  bank  lent  the 
use  of  their  name  to  the  cautioners  in  carrying 
on  these  proceedings.  Held  that  the  law  , 
agent  had  no  claim  against  the  bank  for 
payment  of  his  account.  PaJterson  v.  Paisley 
Union  Bank,  1837,  16  S.  71. 

109.  Constitution  — Inferior  Court  Pro- 
cess—No Implied  Mandate.— Bill  of  suspen- 
sion of  a  decree  of  an  inferior  court,  passed  on 
caution,  on  the  allegation  that  the  suspender 


was  no  party  to  the  process,  had  never 
authorised  appearance  to  be  made,  and  that  a 
mandate  was  not  implied  in  the  inferior 
courts.    Dewar  v.  Reid,  1832,  11  S.  193. 

110.  Constitution- Employment  by  Meet- 
ing—Liability of  Employers  singuli  in 
solidum. —  A  law  agent  employed  by  a 
meeting  of  distillers  to  attend  to  their  interests 
in  London,  "  at  the  joint  expense  of  the  whole 
trade,"  and  obliging  themselves  to  pay  him 
a  specific  sum,  held  entitled  to  claim  from  one 
of  the  individuals  by  whom  he  was  employed 
payment  of  the  whole  account.  Walker  v. 
Brown,  23  Nov.  1803,  F.  C.  ;  M.  "Solidum" 
App.  No.  1. 

111.  Constitution  — Employment  — Act- 
ings of  Party— Liable  for  Account— A  party 
having,  by  his  line  of  conduct,  induced  a  law 
agent  to  conduct  a  law-suit  for  another,  held 
liable  in  pavment  of  his  account  Robinson  v. 
Ross,  1814,  Hume  350. 

112.  Constitution  —  Employment  —  Re- 
commendation of  Proceedings.— A  creditor 
who  had  attended  a  meeting  of  creditors 
under  a  sequestration,  and  subscribed  a  letter, 
recommending  that  the  bankrupt  should  get 
protection,  found  liable  to  the  law  agent  in 
payment  of  his  account.  Tod  <t  Wright  v. 
Brydone,  1823,  2  S.  175. 

113.  Constitution— Employment— Body 
of  Employers— Liable  singuli  in  solidum.— 

An  agent  employed  by  one  of  several  executors, 
in  regard  to  the  office,  is  entitled  to  payment 
from  the  other  executors,  although  not 
employed  by  them.  Stewart  v.  Wilson,  1823, 
2  S.  320* 

114.  Constitution  — Employment— Pay- 
ment.— A  client,  having  employed  an  agent  to 
prepare  a  bill  of  advocation  for  the  purpose  of 
delay,  held  liable  in  payment  of  the  expense  of 
it.  Clyne  v.  Swanson,  1830,  8  S.  391 ;  5  Fac. 
325* 

115.  Constitution  —  Employment — Pay- 
ment.— At  a  meeting  of  heritors  a  resolution 
was  carried,  that  the  treasurer  for  the  poor 
should  not  oppose  a  suspension  raised  by  one 
of  the  heritors  ;  but  the  opposition  was  never- 
theless conducted,  in  name  of  the  treasurer,  by 
agents  who,  it  was  understood,  had  been  in- 
structed to  do  so  by  some  of  the  heritors ;  and 
thereafter  a  resolution  was  carried  at  a  meeting 
of  heritors,  that  the  treasurer  should  proceed 
with  the  action.  Held  that  the  agents  were 
entitled  to  payment  from  the  treasurer, 
of  the  account  incurred  to  them  for  con- 
ducting the  litigation  from  the  date  of  the 
last  -  mentioned  resolution,  reserving  their 
right  of  action  against  parties  liable  as  em- 
ployers or  otherwise  for  the  previous  accounts. 
Mackintosh  v.  Harkness,  1841,  3  D.  1093. 

116.  Constitution— Employment — Proof 
of — Circumstances  in  which  a  party  was  held 
not  to  be  the  employer  of  law  agents  in  a  pro- 
cess which  was  conducted,  with  his  sanction, 
in  his  name,  and  towards  which  he  contri- 
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buted  information  at  different  times.  Scott  v. 
Donaldson,  1831,  10  S.  107  ;  7  Fac.  102. 

117.  Constitution  —  Employment— Proof 
— Procedure. — In  an  action  by  a  law  agent  for 
payment  of  accounts,  part  of  the  defence  being 
a  denial  of  employment,  the  court,  before 
answer,  remitted  to'  the  auditor,  as  auditor, 
accountant,  and  commissioner,  to  examine 
them  and  hear  parties  thereon,  and  granted 
diligence  against  havers.  Campbell  db  Mack  v. 
Ewxng,  1832,118.143. 

118.  Constitution— Employment— Proof 
oil — In  an  action  by  a  law  agent  for  payment 
of  his  account,  held  that  a  mandate  alleged 
hut  not  admitted  to  be  signed  by  the  client's 
mark,  together  with  other  circumstances  in- 
ferring employment,  was  sufficient  to  entitle 
him  to  decree.  Bryan  v.  Murdoch,  1827, 
2W.  &S.  568.    Affg.  3S.  282. 

119.  Constitution— Employment— Proof 

of, — In  an  action  by  law  agents  against  a 
committee  of  the  creditors  of  a  bankrupt  for 
payment  of  an  account  of  business  in  relation 
to  meetings,  and  the  execution  of  a  trust  deed 
in  their  favour,  held,  on  a  reference  to  oath  (to 
elide  a  plea  on  the  triennial  prescription),  that 
the  defenders  having  deponed  that  the  pursuers 
were  the  law  agents  of  the  bankrupt,  and  not 
of  the  defenders,  and  had  not  been  employed 
by  them,  the  constitution  of  the  debt  against 
them  was  not  proved,  and  therefore  they  were 
assoilzied.  Douglas  <t  Ferguson  v.  M* Kerr  el, 
1814,  Hume  474. 

120.  Constitution  —  Employment— Proof 

of. — The  client  signing  one  of  the  pleadings  in 
an  action,  is  sufficient  proof  of  employment  to 
subject  the  client  for  the  agent's  account. 
Campbell  v.  Gray,  1821,  1  S.  37  * 

121.  Constitution— Employment— Casual 
Conversations. — A  father  accompanied  a  son 
to  an  agent,  and  spoke  to  the  agent  about 
business.  Held  that  he  had  not  employed  him, 
and  was  not  liable  for  an  account  incurred  on 
the  son's  employment,  or  in  expenses  incurred 
by  the  agent    Gray  v.  Turner,  1867, 20  D.  246  * 

122.  Constitution— Employment— Know- 
ledge of  Proceedings— No  Disclaimer.— A 

party  who  was  informed  of  the  existence  of 
legal  proceedings  in  his  name,  which  he  did 
not  disclaim,  and  decree  was  pronounced 
against  him,  held  to  have  employed  the 
agent ;  and  that  the  mandate  to  counsel  wan 
to  be  presumed.  Wallace  v.  Miller,  1821, 1  S. 
40* 

123.  Constitution  — Employment— Act- 
ing for  Bankrupt  is  not  Acting  for  his 
Cautioners.— Cautioners  for  payment  of  a 
composition  are  not  liable  for' payment  of 
the  account  of  an  agent  employed  by  the 
bankrupt  to  defend  him,  although  alleged  to 
be  beneficial  to  the  cautioners,  who  did  not 
employ  the  agent.  Wallace  v.  Murdoch,  1828,  j 
6  S.  1018  *  ! 

124  Constitution  — Employment— I 
Agent's  Agents  —  Acquiescence.  —  Scotch  | 


agents,  without  consulting  their  client,  in- 
structed Parliamentary  solicitors  to  conduct 
an  appeal  in  the  House  of  Lords.  The  client 
became  aware  of  what  had  been  done  ;  he  did 
not  communicate  with  the  parties  in  London, 
and  repudiate  the  proceedings ;  but,  as  he 
alleged,  came  to  a  verbal  understanding  with 
the  Scotch  agents,  that  they  should  relieve 
him  of  the  expenses  of  the  proceedings.  Held, 
in  a  question  between  him  and  the  Parlia- 
mentary agents,  that  he  was  liable  in  payment 
of  their  business  account.  Robertson,  etc.  v. 
Foulds,  1860,  22  D.  714 ;  32  J.  275  * 

125.  Constitution-Mandate— Employers 
Liable  «i*igiiH  in  solidum. — An  agent  em- 
ployed under  a  mandate  by  creditors  on  a 
sequestrated  estate  is  entitled  to  recover  full 
payment  from  any  of  them,  and  is  not  bound 
to  go  against  the  estate.  Ellis  v.  Connel,  1822, 
1  S.  529  * 

126.  Constitution— Process— Disclaimer 
—Proof  of  Authority.  —  An  election  of 
magistrates  being  challenged  in  name  of  a 
party,  and  expenses  found  due,  but  a  dis- 
clamation being  produced,  question  whether 
the  agent  was  entitled  to  carry  on  the  process, 
to  show  that  he  had  authority,  and  to  support 
the  finding  of  expenses.  Noble  v.  Mags,  of 
Inverness,  1825,  3  S.  516  * 

127.  Constitution— No  Authority— No 
Payment. — A  party  assoilzied  from  a  claim 
by  an  agent  for  the  expense  of  drawing  a  bond 
of  caution  not  authorised  by  him.  Clyne  v. 
Thomson,  1823,  2  S.  121. 

128.  Constitution  —  Mandate  —  Proof 

o£ — The  ordinary  man  of  business  of  a  landed 
proprietor  having  bought  in  his  own  name  an 
estate,  held  that  tne  question  as  to  whether  he 
bought  for  the  proprietor  or  not  was  not  one 
of  trust  under  the  Act  1696,  but  of  mandate  ; 
and  that  circumstantial  evidence  was  com- 
petent to  prove  the  mandate.  Boswell  v. 
Selkrig,  1811,  Hume  350. 

129.  Double  Agency— Duty  of  Agent- 
Special  Circumstances.— An  aeent  employed 
by  both  the  proposed  seller  ana  purchaser  of 
heritable  subjects  to  complete  the  sale,  having 
ascertained,  from  the  titles,  that  the  proposed 
seller  had  no  right  to  the  subjects,  out  that 
the  right  was  in  his  son,  made  this  fact  known 
to  the  proposed  purchaser,  who  completed  the 
transaction  with  the  son.  Held  that  the  father 
(who  now  admitted  that  he  had  no  right  to 
the  subjects)  had  no  claim  of  damage  against 
the  agent.  Bogle  v.  Cameron,  1844,  6  D.  682  ; 
16  J.  318. 

130.  Double  Agency  —  Preference  — 
Personal  Bar. — A  proprietor  granted  over  his 
lands  a  bond  and  disposition  in  security,  which, 
to  the  extent  of  one-third,  and  subject  to 
a  liferent,  was  in  his  own  favour.  Some  time 
afterwards  he  granted,  through  an  agent  who 
acted  both  for  him  and  for  the  lender,  a  bond 
and  disposition  in  security,  making  no  allusion 
to  the  prior  right.  Subsequently  he  assigned 
to  the  agent  his  interest  under  the  earlier  bond. 
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Opinion,  that  the  agent  was  barred  personali 
exceptions  from  claiming  a  preference  in  respect 
of  the  assignation  in  bis  own  favour  of  the 
earlier  security.  Love  v.  Storie,  1863,  2  M. 
22  ;  36  J.  10  * 

131.  Double  Agency— Loan  of  Borrower's 
Writ — Custody.  —Circumstances  in  which  held 
that  a  bond  found  in  the  repositories  of  a 
deceased  writer,  who  had  acted  as  agent  for 
both  borrower  and  lender,  had  been  improperly 
delivered  to  the  lender  by  the  writers  repre- 
sentatives, and  must  be  viewed  as  still  in  his 
repositories.    Mair   db    Sons   v.    TJwm's  Tr*., 

1850,  12  D.  748 ;  22  J.  259. 

132.  Double  Agency  — Fraud— Los&  — 

A  party  agreed,  through  his  agent,  to  lend 
money  to  another  on  heritable  security,  and 
gave  the  money  to  the  agent,  who,  however, 
paid  only  part  of  it  to  the  borrower,  alleging 
objections  to  the  titles ;  and  the  agent  died 
suddenly,  insolvent.  Held  that  the  loss  must 
fall  on  the  borrower.    Mackintosh  v.  Pitcairn, 

1851,  24  J.  81 ;  1  Stuart  166. 

133.  Double  Agency  —  Bond  —  Partial 
Embezzlement  of  Loan— Bond  Partially 
Reduced. — A  party  acted  as  agent  for  a 
borrower  and  lender,  who  gave  the  agent 
£900  to  deliver  to  the  borrower;  but  the 
agent  gave  only  £669,  and  prevailed  on  the 
borrower  to  give  a  bond  for  the  full  sum  of 
£900.  The  agent  having  died  bankrupt,  held 
that,  being  agent  for  both  parties,  he  was 
holder  of  the  bond  for  both,  and  that  it  was 
therefore  delivered  to  the  lender  only  to  the 
extent  of  the  £669,  and  the  bond  reduced 
quoad  the  balance.  Mair  db  Sons  v.  Thorn's 
Trs.t  1850,  12  D.  748  ;  22  J.  259* 

134.  Double  Agency  — Agent  Holding 
Deed  —  Proof  for  which  Party  —  Facta  — 

Held  that  where  the  party  in  possession  of  a 
deed  is  agent  for  both  granter  and  grantee  it 
is  a  question  of  fact  for  which  party  he  holds 
it,  the  presumptions  varying  with  the  facts. 
Maiklem  v.  M'Gruthar,  1842, 4  D.  1182  * 

135.  Double  Agency— Assignation  to 
Prejudice  of  one  Client— Breach  of  Duty 
—Issues.— A  induced  B  and  C  to  lend  their 
names  to  two  bills  to  be  discounted  for  his 
accommodation.  It  was  agreed  that  B  and  C, 
though  ex  facie  absolute  co-oblirants  in  the 
bills,  should  bear  the  liability  in  the  respective 
proportions  of  one-fourth  and  three-fourths, 
ana  that  A  should  grant  real  security  to  each 
of  them.  One  law  agent  was  employed  for 
all  the  three  parties  to  carry  through  the 
transaction.  He  prepared  the  deeds  in  such  a 
manner  that  the  security  to  C  was  not  avail- 
able to  B,  and  he  himself  took  an  assignation 
from  C  to  the  security  given  him  over  A's 
estate,  in  consideration  of  previous  advances  by 
him  to  C.  C  having  become  bankrupt,  B 
was  obliged  to  pay  one  of  the  bills,  and  was 
charged  upon  the  other  by  the  law  agent  to 
whom  it  nad  been  endorsed.  B  brought  a 
suspension  of  the  charge  on  the  one  bill,  and 
an  action  of  relief  from   the  other,  which 


processes  were  conjoined,  and  issues  sent  for 
trial,  as  to  whether,  in  these  transactions,  the 
law  agent  undertook  to  take  the  securities  so 
as  to  be  available  to  B  for  payment  of  these 
bills,  and  whether  he  had  violated  his  contract 
with  B,  and  had  failed  to  keep  him  safe. 
The  jury  returned  a  verdict  in  favour  of  B. 
Held,  upon  a  motion  for  a  new  trial,  that  the 
verdict  was  not  contrary  to  evidence.  Ob- 
served that  B  had  a  jus  quassitum  in  the 
security  over  A's  property,  which  C  was  not 
entitled  to  defeat  by  assigning  it,  and  no  one 
in  the  knowledge  of  B's  rights  was  entitled  to 
accept  the  assignation.  M'Alister  v.  Gemmill, 
1863,  1  M.  (H.  L.)  1 ;  35  J.  263.  Affg.  24  D. 
956 ;  34  J.  475  * 

136.  Duty  of  Agent -Scope  of  Authority 
-*•  Diligence  —  Special  Circumstances.  —  A 

law  agent  who  was  employed  to  uplift  rents, 
and  did  so  mainly  as  a  mend  and  relative, 
without  any  authority  to  do  diligence,  held, 
under  the  particular  circumstances,  not  liable 
for  rents  due  by  tenants  who  had  become 
insolvent  without  diligence  being  used  to 
recover  them.  Macdoual  v.  Buchan,  1817,  5 
Dow  127  ;  6  Pat  330. 

137.  Duty  of  Agent— Contract— Borrow- 
ing Writs— Obligation  to  Return.— Where 
one  agent  borrows  a  writ  from  another,  "  to  be 
returned  on  demand,"  held  that  the  obligation 
is  absolute,  and  admits  of  no  qualification,  and 
the  deed  cannot  be  retained  even  on  the 
allegation  that  it  is  de  facto  the  property  of  the 
borrower's  client.  Herbert  v.  Rutherglen,  1858, 
20  D.  1164;  30  J.  698* 

138.  Duty  of  Agent— Instructions  to 
Recover  Debt— Forged  Receipt— Procedure. 
— A  writer  who  was  employed  to  prosecute  a 
debtor,  was  informed  by  the  debtor  that  he  had 
given  money  to  his  own  agent  to  pay  the 
debt,  and  that  his  agent  had  delivered  to  him 
a  receipt  bearing  the  writer's  signature.  On 
putting  it  into  his  hands,  the  writer  challenged 
it  as  forged,  and  retained  it,  saying  he  would 
proceed  against  the  debtor's  agent.  He  accord- 
ingly presented  a  petition  to  tne  sheriff  for  his 
apprehension,  ana  refused  an  offer  by  the 
agent's  friends  to  pay  the  debt  on  condition  of 
getting  up  the  receipt ;  and  the  debtor  after- 
wards paid  the  debt  under  protest.  Held  that 
the  writer  was  not  bound  to  give  up  the  receipt 
and  that  he  was  not  liable  in  repetition  and 
damages  to  the  debtor  for  not  recovering  the 
money  from  the  agent.  Gray  v.  M'Dougal, 
1828,  6  S.  467. 

139.  Duty  of  Agent— Will  in  Favour  of 
Agent — Reduction. — A  deed  of  settlement 
by  a  man  seventy-seven  years  old,  who  could 
not  read  writing,  in  favour  of  his  agent,  which 
was  scrolled  by  the  agent  without  any  evidence 
of  instructions,  and  not  read  over,  and  retained 
by  the  agent  till  the  grantees  death,  set  aside. 
Paterson  v.  Smyth,  1809,  Hume  921. 

140.  Duty  of  Agent— Will  in  Agent's 
Favour— Presumption  against  Agent— The 
heir-at-law  and  sole  next-of-kin  of  a  maiden 


81 


AGENCY 


82 


lady,  brought  a  reduction  of  her  settlement,  by 
which  she  left  the  bulk  of  her  property  to  her 
law  agent  who  prepared  the  deed,  alleging 
facility,  fraud,  ana  undue  influence.  Held  after 
evidence  that  the  deed  should  be  sustained,  and 
that  as  the  pursuer's  case  was  disproved  by 
the  evidence  of  his  own  witnesses  the  defender 
was  entitled  to  expenses.  Observed  that  the 
presumption  in  such  cases  is  against  the  agent. 
Grieve  v.  Cunningham,  1869,  8  M.  317;  42 
J.  140  * 

14L  Duty  of  Agent— Seasonable  Expense 
—Condition  of  Clients.— The  court,  while 
deciding  in  favour  of  an  agent  in  a  question 
between  him  and  his  client*,  poor  people,  who 
had  been  led  to  believe  that  his  account  would 
not  exceed  £12,  whereas  it  amounted  to  £30, 
refused  to  allow  him  his  expenses.  Smith  v. 
Scott,  1829,  7  S.  464  * 

142.  Duty  of  Agent—  Seasonable  Expense 
—Condition  of  Client— An  agent  held  not 
entitled  to  recover  the  expense  of  preparing 
deeds,  where  there  was  evidence  that  the 
alleged  employer,  a  poor  ignorant  man,  did  not 
intend  to  incur  such  expense.  Lowe  v.  JVyUie, 
1825,  3  S.  446  * 

143.  Duty  of  Law  Agents— Precognoscing 
Witnesses. — Observations  {per  Lord  President) 
on  the  duty  of  agents  in  precognoscing  scientific 
witnesses  as  to  the  validity  of  patents.  Neilson, 
etc.  v.  Barclay,  1870,  8  M.  1011 ;  42  J.  624  * 

144.  Duty  of  Agent— Purchase  for  Behoof 
of  Client— Obligation  to  Denude.— The  law 
agents  of  a  party  (who  were  also  his  trust 
assignees,  factors,  and  interdictors)  purchased 
for  themselves  certain  subjects,  over  which  a 
debt  due  to  their  constituent  was  secured  as.  a 
real  burden.  Held,  in  an  action  brought  against 
the  representatives  of  the  law  agents,  thirty 
years  alter  the  purchase,  that,  having  acquired 
the  property  with  the  funds  of  their  constituent, 
they  must* be  held  to  have  done  so  for  his 
benefit,  as  at  the  date  of  the  purchase,  and  that 
their  representatives  were  bound  to  convey 
it  to  him.  Gillies  v.  M'LaMan's  Revs.,  1846, 
8  D.  487 ;  18  J.  223  * 

145.  Duty  of  Agent— Custody  of  Bond— 
Forgery— Liberation  of  Cautioners.— A 
bond  of  caution  was  engrossed,  and  given  by 
the  lender  to  the  principal,  "to  procure  the 
signatures  of  the  obligants."  He  returned  it, 
apparently  signed  by  the  whole  obligants,  and 
the  money  was  paid  to  him.  He  became  bank- 
rupt, and  it  was  afterwards  discovered  that 
one  of  the  signatures  was  forged.  Held  that  it 
was  the  duty  of  the  lender's  agent  not  to  have 
given  the  borrower  control  of  the  bond,  and 
that  the  cautioners  were  free  from  all  obligation 
under  it.  Scottish  Provincial  Assurance  Co.  v. 
Pringle,  1858,  20  D.  465  ;  30  J.  236  * 

146.  Duty  of  Agent— Actings  in  mala  fide 
—Restitutio  in  integrum.— An  agent  acting 
for  trustees,  took  a  disposition  to  a  certain  part 
of  the  trust  estate  from  the  heir-at-law  (who 
had  only  a  liferent  under  the  trust,  but  who, 
passing  it  over,  made  up  titles  as  heir)  in 


security  of  a  debt  alleged  to  affect  the  trust. 
He  was  infeft  on  the  disposition,  and  conveyed 
it  to  third  parties,  and  subsequently  retired 
from  the  agency  of  the  trust.  Held  that  the 
agent  had  acted  in  mala  fide,  and  was  bound, 
without  awaiting  the  result  of  an  accounting, 
to  restore  the  estate  in  integrum.  Carnegie  v. 
Fraser,  1836,  14  S.  676  ;  11  Fac.  577. 

147.  Duties  of  Agent— Liability  for  In- 
terest—Uninvested Funds.— A  party  receiv- 
ing money  as  attorney  of  another,  held  bound 
to  lay  it  out  at  interest  within  six  months 
thereafter,  and  liable  in  five  per  cent,  for  all 
money  not  so  laid  out,  and  entitled  to  a  com- 
mission of  two  and  a  half  per  cent.  Brown's 
Trs.  v.  Brown,  1830,  4  W.  &  S.  28* 

148.  Duty  of  Agent  —  Instructions  — 
Breach  of  Trust — Opinion,  that  an  agent  who, 
being  employed  to  sell  shares,  purchases  them 
for  himself  without  communicating  with  his 

Principal,  acts  in  violation  of  his  d  uty .  Gourlayfs 
rs.  v.  Kerr,  1857,  19  D.  789  ;  29  J.  365. 

149.  Duty  of  Agent— Informing  Client- 
Seller  With  no  Title.— An  agent  emploved  by 
both  the  proposed  seller  and  purchaser  of  herit- 
able subjects  to  complete  the  sale,  having  ascer- 
tained, from  the  titles,  that  the  former  had  no 
right  to  the  subjects,  but  that  it  was  in  his  son, 
made  this  known  to  the  proposed  purchaser, 
who  completed  the  transaction  with  the  son  ; 
held  that  the  father,  who  admitted  that  he  had 
no  right  to  the  subjects,  had  no  claim  of  damage 
against  the  agent.  Bogle  v.  Cameron,  1844, 
6  D.  682  ;  16  J.  318. 

150.  Duty  of  Agent— To  Inform  Debtor 
—Nothing  Due— Repetition.— An  agent  em- 
ployed in  a  submission  to  recover  part  of  a  debt 
under  bonds  appearing  to  be  resting-owing, 
obtained  decree-arbitral,  and  received  payment, 
but,  before  doing  so,  was  made  aware  that  the 
debt  had  been  paid  (which  the  party  paying  did 
not  know,  and  the  agent  did  not  reveal) ;  and  he 
remitted  the  money  to  another  agent  of  the 
client,  who  paid  part  of  it  to  the  client,  and 
agreed  to  pay  the  residue  to  other  parties 
having  interest ;  and  the  decree-arbitral  could 
not  be  reduced.  Held  that  the  agent  was  not 
liable  in  repetition  to  the  party  from  whom  he 
had  recovered  payment  tnough  he  had  con- 
cealed the  facts.  Keith  v.  Taylor,  1824,  2 
Shaw's  App.  252.    Revg.  1  S.  56  * 

151.  Duty  of  Agent— Executry  Funds- 
Interest — Liability. — Foreign  bills  indorsed 
by  an  executor  abroad  were  sent  by  him  to  an 
agent  to  discount  with  a  bank,  and  pay  the 
proceeds  to  the  residuary  legatee  here  on  getting 
a  full  discharge ;  but  the  legatee  refused  to 
give  a  full  discharge,  and  the  proceeds  were 
lodged  in  bank.  Found  that  the  agent  was 
liable  only  in  bank  interest.  Shirras  v.  Black, 
1824,  3  S.  183. 

152.  Duty  of  Agent— Conduct— Common 

Honesty.— Circumstances  in  which  an  agent, 
who  had  obtained  from  his  client  (a  rustic)  a 
conveyance  to  his  lease,  purporting  to  be  an 
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absolute  sale  for  a  price  paid,  with  a  back- 
letter  declaring  it  redeemable  on  payment  of 
the  price,  was  held  not  entitled  to  avail  himself 
of  it  to  any  farther  effect  than  as  a  security 
for  repayment  of  the  money  advanced. 
WaUce/s  Exrx.  v.  Low's  Trs.,  1833,  12  S.  44; 
9  Fac.  32  * 

153.  Dutyof  Agent— Conduct  of  Cause— 
Checking  False  Statements, —A  law  agent  is 
not  responsible  for  false  statements  in  a  bill 
of  suspension  communicated  to  him  by  his 
client,  and  pertinent  to  the  cause.  Johnston 
v.  Scott,  1829,  7  S.  234  ;  4  Fac.  287  * 

154*  Duty  of  Agent— Complaint— Con- 
duct of  Action. — Circumstances  under  which 
a  summary  complaint  against  an  agent,  for  an 
alleged  irregularity  in  conducting  an  action, 
was  dismissed.  Lockwood  <k  Co.  v.  Davidson, 
1826,  5  S.  168. 

155.  Duty  of  Agent— Complaint— Breach 
of  Professional  Etiquette— Jurisdiction  of 
Court. — Held  that  the  court  have  jurisdiction 
to  entertain,  by  summary  petition,  a  complaint 
against  an  agent,  who  is  a  practitioner  before 
the  court,  for  a  breach  of  professional  duty  and 
propriety  in  any  branch  of  professional  business, 
although  it  may  have  no  reference  to  any 
matters  depending,  or  likely  to  depend,  before 
the  court,  nor  relate  to  any  diligence  issuing 
from  courts  of  law.  Murray  v.  Sinclair,  1847, 
9  D.  1194  ;  19  J.  509. 

156.  Duty  of  Agent— Bona  fides— Resti- 
tution.— A  party  executed  a  settlement  in 
favour  of  certain  trustees,  who  accepted  and 
chose  an  agent  to  act  for  them :  the  agent 
took  a  disposition  to  a  part  of  the  trust  estate 
from  the  heir-at-law  (who  had  only  a  liferent 
under  the  trust,  but  who,  passing  it  over, 
made  up  titles  as  heir)  in  security  of  a  debt 
alleged  to  affect  the  trust,  was  infeft  on  the 
disposition,  conveyed  the  security  to  tbird 
parties,  and  subsequently  retired  from  the 
agency  of  the  trust.  Found  that  the  agent  had 
acted  in  mala  fide,  and  was  bound,  in  the  first 
instance,  without  awaiting  the  result  of  an 
accounting,  to  restore  the  estate  in  integrum 
against  the  real  security  created  by  the  dis- 
position and  infeftment.  Steven's  Trs.  v.  Fraser, 
1836,  14  S.  676;  11  Fac  577. 

157.  Employment— Town  and  Country 
Agent  —  Liability  of  Client  —  Question 
whether,  when  an  Edinburgh  agent  acts  on 
the  employment  of  a  country  agent,  and 
renders  his  account  to  the  country  agent,  who 
receives  payment  of  it  along  with  his  own 
account  from  the  client,  the  client  is  liable  to 
pay  over  again  to  the  Edinburgh  agent  on  the 
country  agent's  failure.  Cullen  v.  Paterson, 
1835,  13  S.  747. 

158.  Employment—Town  and  Country 
Agent — Available  Fund.— An  agent  in  the 
Court  of  Session,  who,  upon  the  employment 
of  a  correspondent  in  the  country,  has  applied 
for  and  obtained  sequestration  of  an  estate,  is 
entitled  to  recover  payment  of  his  business 


account  directly  from  the  trustee,  and  from 
the  first  funds  that  may  come  into  the 
trustee's  hands,  and  is  not  obliged  to  proceed 
against  the  agent  upon  whose  employment  he 
acted.  Bell  v.  IzesVs  Tr.,  1854,  16  D.  915 ;  26 
J.  473. 

159.  Employment- Accountant— Exceed- 
ing Instructions. — In  an  action  by  an  account- 
ant for  his  account  against  a  law  agent  who 
admitted  employment  to  a  limited  extent,  held 
that  the  accountant  had  cone  beyond  his 
duty,  in  preparing  states  which  he  was  not 
asked  to  prepare,  and  that  he  had  failed  to 
instruct  employment  to  the  extent  and  effect 
libelled.  8coU\.  Marshall,  1847,  10  D.  226; 
20  J.  65. 

160.  Employment— Town  and  Country 
Agent— Liability  inter  se.— A  law  agent  in 
the  country,  who  employed  one  in  Edinburgh, 
under  an  alleged  agreement  that  he  was  not 
to  be  personally  bound  for  payment  of  the 
account,  found  liable  for  the  amount,  he  hav- 
ing failed  to  prove  the  agreement.  Robertson 
v.  Winchester,  1823,  2  S.  599  * 

161.  Employment— Town  and  Country 
Agent— Liability  inter  se,— Special  Circum- 
stances.— A  practitioner  before  the  supreme 
court  employing  an  agent  in  an  inferior  court, 
is  personally  liable  for  his  account ;  but 
assoilzied  on  a  specialty.  Chalmers  v.  Masson, 
1824,  3  S.  408. 

162.  Employment— Town  and  Country 
Agent— Liability  inter  se.— A  country  agent 
employing  an  agent  in  Edinburgh  is  not  freed 
from  liability  by  ceasing  to  act  as  agent,  in 
order  that  he  may  be  a  witness  in  the  cause. 
Macara  v.  Phillips,  1825,  4  S.  296* 

163.  Employment— Title  of  Client  — 
Personal  Bar.— An  agent  is  not  entitled  to 
dispute  the  title  of  the  party  under  whose 
appointment  he  has  collected  funds.  Arbouin 
v.  Sime,  1824,  3  S.  184. 

164.  Employment  —  Town  and  Country 
Agent— Liability  inter  se. — A  country  agent 
employing  a  writer  to  the  signet  to  defend  a 
party  against  a  criminal  charge,  found  liable 
to  him  for  expenses  incurred  in  the  Court  of 
Justiciary.     Gordon  v.  Sinclair,  1826,  4  S.  708. 

165.  Employment  — Town  and  Country 
Agent  —  Liability  inter  se.— An  agent  in 
Greenock,  who  employed  one  in  Glasgow  or 
Paisley  to  conduct  the  causes  of  his  clients  in 
the  courts  there,  held,  by  local  practice,  liable 
only  for  the  sums  he  recovered  from  the  clients. 
Kerr  v.  Marshall,  1816,  1  Mur.  59. 

166.  Employment— Town  and  Country 
Agent— Liability  inter  se.— An  agent  in  the 
country,  who  introduced  a  client  to  an  Edin- 
burgh agent,  and  employed  him  on  behalf  of 
the  client,  held  liable  jointly  and  severally 
with  the  client,  although  he  alleged  that  part 
of  the  business  was  performed  on  the  direct 
employment  of  the  client  without  his  know- 
ledge.    Qreig  v.  Stewart,  12  June  1811,  F.  C. 
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167.  Employment— Tutor  and  Curator  as 
Agent. — A  law  agent  and  cashier,  appointed 
by  his  constituent  a  tutor  and  curator,  along 
with  others,  to  his  minor  children,  may  be 
employed  in  the  former  capacity  by  the  tutors. 
Lady  MorUgomerie  v.  Wauchope,  4  June  1822, 
F.  C. ;  1  S.  453  * 

168.  Employment  —  Remuneration  — 
Agent's  Agent — Liability. — The  solicitors  of 
the  plaintiffs  in  a  suit  in  Chancery  in  England, 
with  the  view  of  attaching  estates  in  Scotland 
belonging  to  the  defendants,  gave  to  a  party  a 
letter  of  introduction  to  law  agents  in  Edin- 
burgh, but,  in  their  absence,  he  employed 
another  agent,  who  performed  part  of  the 
business,  corresponded  with  the  solicitors,  and 
by  their  directions  took  further  steps  in 
reference  to  the  business ;  and  ultimately,  bv 
their  orders,  handed  over  the  business  ancl 
papers  to  the  above  law  agents,  who  paid  a  sum 
towards  his  accounts.  An  action  having  been 
brought  against  the  solicitors  by  him  for  pay- 
ment of  the  balance,  held  that  they  were  liable. 
Pattison  v.  Roy,  Blunt,  etc.,  1845,  18  J.  88  * 

169.  Employment  — General  Mandate  — 
Special  Service. — A  general  commission  to 
manage  the  affairs  of  an  absent  person  is  a 
sufficient  authority  to  serve  him  heir  in  a 
lucrative  succession.    MoUe  v.  Riddell,  10  June 

1810,  F.  C. ;  6  Pat  App.  168.    Affg.  13  Dec 

1811,  F.  C  * 

170.  Employment— Dissenting  Minority 
— Expenses. — The  minority  of  a  presbytery 
who  opposed  a  prosecution,  before  the  church 
courts,  of  a  clergyman  within  the  bounds,  held 
not  bound  to  relieve  the  majority  of  a  pro- 
portion of  the  law  agent's  account  Buist  v. 
Taylor,  1866,  18  D.  596 ;  28  J.  251  * 

171.  Employment— Discharge  of  Debt- 
Ultra  fines  mandati— Reduction.—  Deeds  of 
commissioner  reduced,  as  beyond  the  power  of 
attornev  granted  to  him.  Drwnmond  v.  Ross, 
1824,  3  S.  315. 

172.  Employment— Committee  as  Clients 
—  Dissentient  Minority — Issue.  — -  In  an 
action  at  the  instance  of  the  agents  employed 
by  the  provisional  committee  of  a  projected 
railway  company,  against  certain  members  of 
the  committee  who  repudiated  the  employ- 
ment of  the  pursuers,  held  that  averments  to 
the  effect  that  the  defenders  allowed  their 
names  to  be  used  as  members  of  the  committee, 
and  attended  meetings  thereof,  were  not  rele- 
vant to  be  put  in  issue  as  inferring  employ- 
ment of  the  pursuers.  Campbell  <fc  Others  v. 
Lauder's  Reps.  <k  Others,  1852,  15  D.  117  ;  25 
J.  81 ;  2  Stuart  55  * 

173.  Employment— Committee  as  Clients 
—Individual  Liability— Averments.— In  an 
action  for  payment  of  a  business  account, 
against  the  members  of  a  provisional  com- 
mittee, by  a  party  alleging  that  he  had  been 
invited  to  undertake  the  duties  of  secretary 
and  law  agent  by  the  defenders,  or  one  or  other 
of  them,  or  by  parties  duly  authorised  by  them, 
and  that  his  actings  as  secretary  and  law  agent 


had  been  recognised  and  adopted  by  the 
defenders ;  held  that  there  was  a  want  of  suffi- 
cient specification  to  fix  liability  on  the 
individual  members  of  committee.  M'Ewan  v. 
Campbell,  1857, 19  D.  (H.  L.)  12  ;  2  Macq.  499 ; 
29  J.  222.* 

174*  Employment—Actings  as  Clients 
Liability. — A  party  who  admitted  on  oath 
that  he  had  been  cited  jointly  with  another 
defender  in  an  action,  to  whom  he  gave  the 
service  copy,  and  information  as  to  a  counter 
claim,  which  were  sent  to  an  agent  who  acted 
for  both;  that  he  had  personal  intercourse 
with  the  agent  on  the  subject,  and  did  not 
allege  that  he  had  notified  to  him  that  he  had 
no  personal  interest  in  the  matter,  or  that  the 
agent  was  not  to  look  to  him  for  payment, 
held  liable  for  the  agent's  account  (which  was 
prescribed),  although  he  stated  that  he  did 
not  think  himself  indebted  for  the  amount 
Grant  v.  Wishart,  1845,  7  D.  274 ;  17  J.  139. 

175.  Employment— Several  Employers- 
Liability  for  Account  singuli  in  solidum.  —A 
party,  along  with  others,  employed  a  London 
solicitor  to  oppose  a  bill  in  Parliament.  Held 
that  he  was  Rable  in  payment  of  the  solicitor's 
account  of  expenses,  with  relief  against  the  other 
parties.  Webster  v.  M'Lellan,  1852,  14  D.  932 ; 
1  Stuart  981* 

176.  Expenses— Collusive  Compromise— 
Sist — Averments.  —  In  an  action  by  a  son 
against  his  father's  trustees,  for  payment  of  a 
sum  due  to  him  as  legitim,  the  Lord  Ordinary 
repelled  the  defences,  and  appointed  the 
defenders,  by  the  first  box-day,  to  lodge  a 
state  of  the  executry,  reserving  all  questions  of 
expenses.  Previous  to  that  time  the  parties 
settled  the  case ;  and  the  pursuer's  agent  hav- 
ing moved  to  be  allowed  to  sist  himsejf  for  the 
purpose  of  obtaining  decree  for  expenses,  held 
(1)  that  he  was  entitled  to  be  sisted  to  the 
effect  of  proving  that  a  collusive  device  had 
been  entered  into  by  the  parties  to  defeat  his 
claim  for  expenses ;  but  (2)  that  he  had  not 
made  relevant  averments  to  that  effect. 
Murray  v.  Kyd,  1852,  14  D.  501  ;  24  J.  243  ; 
1  Stuart  432  * 

177.  Expenses  —  Gross  Carelessness- 
Bight  to  Recover. —An  agent  having  a 
decree  of  reduction  in  his  possession, 
brought,  by  mistake,  a  second  action  for 
reduction  of  the  same  deed.  Held  not  entitled 
to  recover  the  expenses  of  the  second  reduc- 
tion from  his  client.  Stewart  v.  MlDuff,  1799, 
4  Pat.  85. 

178.  Expenses— Sequestration  for  Bent 
—Diligence  against  Cautioner.— An  agent 
getting  decree  in  a  sequestration  for  rent 
against  the  defender  for  expenses  to  go  out  in 
his  own  name,  is  entitled,  in  virtue  thereof, 
and  the  registered  bond  granted  by  the 
cautioner  to  the  client,  to  obtain  letters  of 
horning  in  his  own  name  against  the  cautioner. 
Clark  v.  Duncan,  1833,  12  S.  158.* 

179.  Expenses  — Agent  Disburser  —  Be- 
versal  of  Judgment— Repetition.— A  decree 
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for  expenses  having  been  allowed  to  go 
out  in  the  name  of  the  agent,  and  the  judg- 
ment having  been  reversed  on  appeal ;  held 
that  the  appellant  was  entitled  to  obtain 
repayment  of  the  expenses  from  the  agent. 
Cormack  v.  Tod,  1845,  7  D.  812  ;  17  J.  422  * 

180.  Expenses— Eights  of  Agent— Sist 
as  Party— Decree  for  Charges  and  Outlays. 
— A  party  raised  an  action  for  a  balance  of 
£1280,  and  a  record  was  made  up,  and  a  report 
obtained  from  an  accountant  exhibiting  three 
views,  under  any  of  which  the  defender  was 
indebted  in  a  considerable  balance.  The  record 
was  closed,  and  a  debate  ordered,  when  a 
discharge  was  granted  by  the  pursuer,  which 
was  afterwards  reduced.  Held  that  the 
pursuer's  agent  was  eutitled  to  sist  himself  in 
the  action  to  the  effect  of  recovering  payment 
of  his  disbursements  with  a  reasonable  re- 
muneration for  his  services.  Cheyne  v.  Cheyne, 
1832,  10  S.  202  * 

181.  Expenses  —  Bights  of  Agent- 
Peculiar  Decree -Arbitral —Where  parties 
to  processes,  before  any  judgment  was  pro- 
nounced implying  a  right  to  expenses,  sub- 
mitted them  to  arbiters ;  and  one  of  the  parties 
required  the  arbiters,  if  they  awarded  expenses, 
to  do  so  in  favour  of  his  agent  in  the  processes ; 
but  the  arbiters,  while  they  found  them  due, 
stated  them  as  part  of  an  account,  and  decerned 
for  a  balance  against  the  party  to  whom  the 
expenses  were  found  due; — held  that  the 
agent,  founding  on  the  decree-arbitral,  could 
not  enforce  payment  of  these  expenses  from 
the  party  in  whose  favour  it  was  pronounced. 
Mackenzie  v.  Robertson,  1831,  9  S.  708 ;  6  Fac. 
512. 

182.  Expenses— Bights  of  Agent— Bank- 
ruptcy of  Client. — An  agent  employed  to 
raise  a  summons  regarding  a  claim  which  the 
parties  compromised  on  the  day  of  compearance, 
is  not  entitled  to  carry  on  the  cause  to  the 
effect  of  getting  decree  for  his  expenses 
against  the  defender,  although  the  pursuer, 
his  employer,  failed,  without  paying  his 
account.    Anderson  v.  Walker,  1830,  8  S.  299.* 

183.  Expenses  —  Poor's  Boll  —  Agent's 
Bight  to  Recover  — Diligence.— An  agent 
for  a  pursuer  on  the  poor's  roll  obtained 
decree  for  damages  and  expenses  against 
defender,  and  thereafter  he  got  decree  in  an 
action  against  the  pursuer  for  the  expenses  not 
awarded  against  the  defender,  in  virtue  of 
which,  and  of  a  decree  in  a  multiplepoinding 
raised  by  the  defender  as  to  the  damages,  he 
got  payment.  Held  in  a  reduction  by  the 
pursuer  of  the  decrees,  involving  the  question 
as  to  the  right  of  the  agent  to  recover  expenses 
from  him,  that  the  agent  had  a  right  to  do  so 
out  of  any  fund  belonging  to  him ;  but 
observed,  that  he  would  not  be  permitted  to 
operate  payment  by  personal  diligence.  Taylor 
v.  Barr,  1841,  3  D.892  ;  16  Fac.  936  * 

184.  Expenses— Preference  on  Expenses 
—Arresting  Creditor— Competition.— Pend- 
ing a  litigation,  a  creditor   of    the  pursuer 


arrested  in  the  hands  of  the  defender,  and 
thereafter  decree  was  pronounced.  Held  that 
the  agent  for  the  pursuer  was  not  preferable 
for  the  expenses  to  the  arrester  on  the  sum 
arrested.  WyUie  v.  Forrester,  29  Nov.  1808, 
F.  C. ;  Hume  454.  Cranston  v.  Stevenson,  1809, 
Hume  455. 

185.  Expenses  —  Preference  on  Unpaid 
Expenses— Arresting  Creditor— Competi- 
tion.—  An  agent's  right  of  preference  on 
expenses  awarded  to  his  client,  while  still 
unpaid,  cannot  compete  with  an  arrestment  by 
an  ordinary  creditor,  executed  prior  to  notice 
by  the  agent  to  the  common  debtor,  different 
where  the  question  was  with  the  trustee  on 
the  client's  sequestrated  estate.  Stephen  v. 
Smith,  1830,  8  3.  847* 

186.  Expenses— Preference  for— Client's 
Creditors— Competition.— An  agent's  claim 
for  expenses  of  process  is  not  preferable  on  the 
sum  recovered  by  that  process  to  the  claim  of 
his  client's  creditors.  Skinner  v.  Mags,  of  Had- 
dington, 17  Feb.  1813,  F.  C  * 

187.  Expenses  —  Interim  Execution— 
Caution. — Under  a  petition  for  interim  execu- 
tion pending  appeal,  a  decree  for  expenses 
having  been  allowed  to  go  out  in  name  of  the 
agents,  an  objection  that  they,  and  not  the 
parties  in  whose  favour  expenses  were  awarded, 
ought  to  have  found  caution,  repelled.  Cleland 
v.  Glason  <fe  Clark,  1849,  11  D.  601  ;  21  J. 
175. 

188.  Expenses— Decree  in  Agent's  Name 
—Diligence  —  Title  to  Sua— A  pursuer 
obtained  decree  for  a  sum  of  money  which  the 
defender  had  consigned,  and  payment  was 
made  by  uplifting  the  consigned  money ; 
thereafter  the  pursuer's  agent  having  taken 
decree  for  the  expenses,  in  his  own  name,  and 
a  charge  for  payment  of  the  expenses  having 
been  given  in  name  both  of  the  pursuer  and 
the  agent,  a  suspension  presented,  on  the 
ground  that  the  agent  alone  ought  to  have 
charged  for  payment,  refused.  Campbell  v. 
Cassxls,  1849,  12  D.  177  ;  22  J.  27  * 

189.  Expenses— Decree  in  Agent's  Name 
— Consequent  Liability. — In  an  advocation, 
decree  was  obtained  against  the  respondent, 
and  expenses  were  decerned  for  in  name  of  the 
advocator's  agents ;  diligence  having  been 
raised  for  payment  of  the  expenses,  the  re- 
spondent brought  processes  of  reduction  and 
suspension,  in  which  the  agents  were  called  as 
parties,  to  have  the  decree  and  charge  set 
aside ;  the  agents  then  applied  to  be  allowed 
to  have  their  names  withdrawn  from  those 
processes  respectively.  The  court  allowed 
them  to  be  withdrawn  as  at  the  date  of  the 
application,  reserving  all  questions  of  expenses. 
Dutch  v.  Greig  &  Morton,  1835,  13  S.  986; 
10  Fac.  767.  See  also  Maclauchlan  v.  Baxter 
<fc  Alexander,  1848,  10  D.  1265* 

190.  Expenses- Decree  in  Agent's  Name 
— Title  to  Sue. — A  party  inhibited  on  a  de- 
pendence in  security  of  expenses,  and  decree 
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for  these  having  been  allowed  to  go  out  in 
name  of  hia  agent,  but  no  payment  thereof 
made;  held  that  the  party  was  entitled  to 
pursue  an  action  of  reduction  of  an  heritable 
bond  alleged  to  have  been  granted  spreta 
inhibitions,  in  his  own  name,  with  consent  of 
the  agent.  Smith  v.  Little,  1836,  14  S.  654 ; 
11  Fac.  559  * 

191.  Expenses— Decreefor  Expenses— Dis- 
claimer—Agent's  Title  to  Sue.— An  election 
of  magistrates  being  challenged  in  name  of  a 
party,  and  expenses  found  due,  but  a  discla- 
mation being  produced,  question  whether  the 
agent  was  entitled  to  carry  on  the  process,  to 
show  that  he  had  authority,  and  to  support 
the  finding  of  expenses.  Noble  v.  Mags,  of 
Inverness,  1825,  3  S.  516  * 

192.  Expenses— Decree  implying  Bight  to 
—  Agent's  Title  to  Sue.  — A  client  com- 
promised a  process  of  suspension  and  libera- 
tion, under  which  he  had  obtained  his  libera- 
tion. Found  that  the  agent  was  entitled 
to  carry  it  on,  to  the  effect  of  getting  decree 
for  expenses ;  but  not  entitled  to  carry  on  a 
relative  action  of  reduction  (also  compromised), 
in  which  no  judgment  implying  a  right  to 
expenses  had  been  pronounced.  M'Lean  v. 
Auehinvole,  29  June  1824,  F.  C. ;  3  S.  190* 

193.  Expenses  —  Decree  for  Same  — 
Agent's  Title  to  Sua — If,  after  expenses  are 
found  due  to  a  client,  he  compromise  the  case, 
the  agent  is  entitled  to  carry  it  on  to  obtain 
decree  for  expenses.  Hamilton  v.  Dixon,  1824, 
3  S.  242.* 

194.  Expenses  — Decree  — Agent's  Lien 
over  Fund. — A  party  was  found  entitled  in 
an  action  to  damages  and  expenses,  and  in  a 
relative  suspension  of  a  charge  against  him  the 
letters  were  found  orderly  proceeded,  under 
deduction  of  these  sums,  and  his  agent  then 

Sve  notice  that  the  expenses  were  due  to  him ; 
Id  that  he  was  entitled  to  them.    M'Kenzie  v. 
Boss,  1823,  2  S.  401* 

195.  Expenses  — Deceased  Agent— Exe- 
cutors.— Executors  confirmed  of  a  law  agent, 
held  entitled  to  crave  the  court  to  apply  the 
judgment  of  the  House  of  Lords,  to  the  effect 
of  allowing  a  decree  for  the  expenses  of  the 
Court  of  Session  to  go  out  in  their  name*. 
Anderson  v.  Clark,  1834, 12  S.  526  ;  9 Fac.  308* 

196.  Expenses  —  Compensation.  —  The 

agent  in  a  cause  for  a  party  to  whom  expenses 
have  been  awarded  is  not  entitled  to  object 
to  deduction  of  expenses  awarded  against 
his  client  at  a  previous  stage.  Graham  v. 
Ml Arthur,  1826,  5  S.  49 ;  2  Fac  21* 

197.  Expenses 
Agent-Disburser 
Competition.—  " 
obtained  decree 
to  retain  a  sum 
unsuccessful  li 
creditor  of  the 
turn  during  the 


Agent's    Preference  — 
Arresting    Creditor  — 

An  agent-disburser,  who  had 

for  expenses,  held  not  entitled 

in  his  hands  belonging  to  the 

tigant,  in  competition  with  a 

i  latter,  who  had  arrested  the 

progress  of  the  litigation  prior 


to  the  decree  for  expenses.  Crawford  v. 
GemmeUs,  1864,  3  M.  306  ;  37  J.  151  * 

198.  Expenses  —  Agent's  Preference  — 
Bankrupt  Client  —  Competition  with 
Trustee. — The  suspender  of  a  charge  on  a  bill 
was  allowed  to  consign  "  the  contents  of  the 
bill  charged  for,"  which  he  did.  The  note  was 
afterwards  passed,  but  the  reasons  of  sus- 
pension were  ultimately  repelled,  with  ex- 
penses. The  charger,  in  the  meantime, 
executed  a  trust  deed  for  behoof  of  his 
creditors.  Held,  in  a  competition  between  his 
trustee  and  his  agent  in  the  suspension,  that 
the  agent  was  not  entitled  to  uplift  any  part 
of  the  consigned  sum  for  his  expenses ;  and 
that,  although  the  trustee  had  not  paid  the 
agent's  account,  he  was  entitled  to  uplift  the 
consigned  fund.  Peddie  v.  Davidson,  1856,  18 
D.  1306 ;  28  J.  658* 

199.  Expenses  —  Agent's  Preference  — 
Consigned    Expenses  —  Competition.  —  A 

party  incarcerated  upon  a  decree  for  expenses, 
obtained  his  liberation  upon  consignation  of 
the  amount  in  the  hands  of  the  governor  of 
the  jail,  and  immediately  thereafter  arrested 
the  same  on  the  dependence  of  an  action 
at  his  instance  against  the  charger ;  found,  in 
an  action  raised  by  the  chargers  agents  (who 
had  disbursed  the  expenses),  that  the  arrest- 
ment was  incompetent,  ana  that  they  were 
entitled  to  recover  the  amount.  Ellis  v. 
Muckersie,  1831, 9  S.  585 ;  6  Fac  387  * 

200.  Expenses  —  Agent's  Preference  — 
Trustee  in  Sequestration  of  Client— Com- 
petition.— A  writer  who  had  been  employed 
by  two  defenders  in  an  action  in  which  they 
were  found  jointly  liable  in  a  certain  sum,  was 
subsequently  employed  by  one  of  them  to  sue 
the  other  for  relief  of  one-half  of  that  sum, 
and  one-half  of  the  agent's  account,  and  he 
obtained  decree  accordingly ;  held,  in  a  question 
with  the  trustee  on  the  sequestrated  estate  of 
the  latter  employer,  that  the  agent  was  entitled 
to  compear  in  a  suspension  of  the  decree,  and 
be  preferred  to  the  one-half  of  his  account  for 
which  decree  had  been  obtained  out  of  the 
principal  sum,  but  not  for  the  other  half  nor 
for  the  expense  of  diligence.  APTavish  v. 
P*te,1828,6S.  593* 

201.  Expenses  —  Agent's  Preference  — 
Arresting  Creditor  —  Competition.  —  An 
agent's  right  of  preference  on  expenses 
awarded  to  his  client,  while  still  unpaid, 
cannot  compete  with  an  arrestment  by  an 
ordinary  creditor,  executed  prior  to  notice  by 
the  agent  to  the  common  debtor.  AP  lavish  v. 
Pedie,  distinguished.  Stephen  v.  Smith,  1830, 
8  S.  847  * 

202.  Expenses— Agent  Sued  for  Illegal 
Diligence— Client  Liable  to  Indemnify.— A 
law  agent,  to  whom  a  bill  was  indorsed  in 
trust  to  do  diligence,  having  done  so,  and  the 
debtor  having  raised  an  action  of  damages 
against  him  for  alleged  illegal  execution  of  the 
diligence,  which  was  dismissed,  held  entitled 
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to  payment  of  his  expenses  from  his  employer. 
Alison  v.  Smart,  1840,  2  D.  676 ;  15  Fac.  703. 

203.  Factor  — Agent  as  Factor  —  Com- 
mission. —  Where  an  agent  undertakes  the 
office  of  judicial  factor,  the  court  will  not 
sustain  any  charges  as  agent,  even  to  the 
extent  of  outlay,  as  a  proper  charge  against 
the  estate,  in  addition  to  the  usual  commission. 
Flowerdcuts  Trs.,  1854, 17  D.  263  ;  27  J.  105  * 

204.  Factor— Agent  or  Agent's  Firm  as 
Factor  —  Outlays  —  Commission.- A  factor 
loco  tutoris,  who  was  the  partner  of  a  law  firm, 
employed  his  own  firm  to  conduct  certain  pro- 
fessional business,  which  they  did  successfully 
and  cheaply ;  held  (by  a  majority  of  the  whole 
court),  that  the  factor  was  not  entitled  to  his 
business  charges,  except  to  the  extent  of  the 
costs  out  of  pocket.  Opinions  expressed  to  the 
same  effect  in  regard  to  a  curator  bonis.  Lord 
Gray  ds  Others  v.  Mackenzie,  1856,  19  D.  1  ;  28 
J.  522.  Also  WellwoocTs  Trs.  v.  Hill,  1856, 
19  D.  187  ;  29  J.  86  * 

205.  Factor— Title  to  Sue  — Scope  of 
Authority.— Factors  with  authority  to  uplift 
and  recover  a  debt  may  raise  action  for  pay- 
ment of  the  debt  in  their  own  names,  "  as  the 
acting  factors,  commissioners,  and  attorneys 
nominated  and  appointed  "  by  their  constituent, 
without  making  him  a  party  to  the  process. 
White  v.  Maxwell,  1850,  12  D.  955 ;  22  J.  424. 

206.  Factor  and  Commissioner— Title  to 
Sue— BilL — A  party  who  raised  action  for 
payment  of  a  bill,  "as  factor  and  com- 
missioner "  for  "  the  heirs  and  representatives  * 
of  the  deceased  drawer,  and  produced  the  bill 
and  a  factory,  held  to  possess  prima  facie  a 
sufficient  title,  reserving  the  effect  of  a  defence 
that  the  title  was  not  good  till  the  record 
should  be  closed.  Henderson  v.  Beveridge, 
1838,  16  S.  1284. 

207.  Factor— Liability  of— Negligence- 
Special  Terms  of  Employment— A  party 
acting  under  a  factory  which  exempted  him  from 
liability,  except  "  for  his  actual  intromissions," 
found  not  responsible  for  a  debt  alleged  to 
have  become  irrecoverable  through  his  negli- 
gence.   Stewart  v.  Falconer,  1830,  9  S.  178. 

208.  Factor— Liability  of— Interest- 
Uninvested  Funds.—  Circumstances  in  which 
the  rate  of  four  per  cent  fixed  on  as  that  with 
which  a  factor  was  chargeable  on  money  in  his 
hands.  Bobarts  v.  Mackintosh,  1836,  3  S.  & 
M'L.  317.    Affg.  13  S.  877* 

209.  Factor  —  Authority  to  Ingather 
Dobts— Title  to  Sua — Held  that,  according 
to  the  practice  of  Scotland,  a  factor,  with 
authority  to  uplift  and  recover  a  debt,  may 
raise  action  for  the  payment  of  the  debt  in  his 
own  name,  "as  the  acting  factor,  commissioner, 
and  attorney,  nominated  and  appointed"  by 
the  constituent,  without  making  him  a  party 
to  the  action.  Whytc  v.  Maxwell,  1850,  12  D. 
955;  22  J.  424. 

210.  Hypothec  —  Town  and  Country 
Agent— Special    Contract.  — An    agent    in 


Edinburgh  was  employed  by  one  in  the 
country  to  attend  to  nis  interest  in  actions  in 
the  Court  of  Session,  under  an  agreement  that 
the  Edinburgh  agent  should  not  demand 
payment  of  more  than  outlays,  unless  expenses 
were  recovered  from  the  opposite  parties. 
Certain  papers  having  come  into  his  hands  in 
the  course  of  his  employment,  and  lie  having 
incurred  an  outlay  of  £27,  and  ceased  to  act, 
pending  the  litigations,  held  that  the  country 
agent  was  entitled  to  delivery  of  the  papers  to 
enable  him  to  carry  on  one  of  the  actions,  on 
granting  a  receipt,  and  paying  the  £27 ;  but 
that  he  was  not  bound  to  find  security  for  the 
rest  of  the  account,  consisting  of  professional 
charges.  GUfillan  v.  Henderson,  1828,  6  S. 
880.* 

211.  Hypothec— Extent  of— Town  and 
Country  Agent's  Accounts.— The  country 
agent's  right  of  hypothec  covers  the  accounts 
of  the  Edinburgh  agent  employed  by  him  for 
his  client.  Walker  v.  Phin,  1831,  9  S.  691  ;  6 
Fac.  449  * 

212.  Hypothec— Titles— Date  of  Acquisi- 
tion—Termination of  Employment— An 

agent  is  not  entitled  to  a  hypothec  over  titles 
of  an  heritable  property  belonging  to  his  client, 
for  business  accounts  as  against  a  prior  creditor 
holding  a  bond  over  the  property,  if  the  titles 
did  not  come  into  his  possession  until  after  the 
agency  had  ceased,  and  not  in  the  course  of 
his  employment  as  agent.  Question,  whether 
he  could  claim  hypothec  in  such  circumstances 
against  general  creditors  on  the  client's 
sequestrated  estate.  Benny  <t  Webster  v. 
Myles,  1847,  9  D.  619  ;  19  J.  260* 

213.  Hypothec— Title  to  Claim— Agent 
Acting  as  Trustee,  eta— In  a  competition 
between  a  law  agent,  founding  on  his  hypothec 
over  titles,  and  heritable  creditors,  held  oy  the 
Lord  Ordinary,  and  opinion  given  by  the  court, 
that  as  the  agent  acted  as  trustee  for  the 
borrower,  was  cautioner  for  payment  of  the 
interest,  and  was  agent  for  both  parties  in  the 
loan,  he  could  not  avail  himself  of  the 
hypothec.    Allan  v.  Sawers,  1842,  4  D.  1356  * 

214.  Hypothec— Titles  Lent— Survival  of 
Hypothec. — Although  an  agent  had  lent  his 
client's  title  deeds  to  another  agent,  also 
employed  by  the  client,  held  that  his  hypothec 
remained  effectual,  both  for  his  business 
account,  incurred  at  the  date  of  the  loan,  and 
that  subsequently  contracted.  Benny  v.  Kemp, 
1841,  3  D.  1134  ;  16  Fac.  1217* 

215.  Hypothec— Title  Deeds— Inspection 
under    Reservation     of    Hypothec.  —  A 

substitute  heir  of  entail  raised  a  declarator 
of  contravention,  etc..  against  the  heir  in 
possession,  whose  title  deeds  were  in  the  hands 
of  a  private  trustee  and  his  law  agent ;  and  both 
these  parties  having  refused  to  suffer  inspection 
or  production  without  being  first  satisfied 
for  their  advances,  even  though  their  rights  of 
hypothec  were  reserved,  held  that  the  substitute 
heir  could  insist  on  being  allowed  inspection  of 
them  in  the  meantime.  Murray  v.  Scott,  1829, 
8  S.  161  ;  5  Fac.  137  * 
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216.  Hypothec— Title  Deeds— Conditions 
Of  Delivery. — Creditors  of  an  ancestor  holding 
heritable  bonds,  with  powers  of  sale,  and  a 
law  aeent  holding  the  title  deeds  hypothecated, 
offered  to  the  trustee  on  the  bankrupt  estate 
of  the  heir  (who  had  made  up  no  title),  to 
give  him  either  full  inspection  of  the  title 
deeds,  or  actual  delivery  of  them,  on  payment 
or  caution  for  their  debts.  Held  that  the  law 
agent  was  not  bound  to  deliver  them  up  on 
any  other  condition.  Dobie  v.  Scales,  1831, 
9  S.  609 ;  6  Fac.  397  * 

217.  Hypothec— Titles— Borrowing— Re- 
turn.— A  lender  received  the  title  deeds  of 
the  borrower,  under  an  assignation  in  an 
heritable  bona ;  and  the  agent  of  the  borrower, 
for  the  purpose  of  effecting  a  new  loan,  sub- 
sequently got  the  titles  on  an  obligation  to 
return  them  on  demaud.  Held  that  the  agent 
was  not  relieved  of  his  obligation  to  return  the 
titles  by  the  bond  being  paid,  but  that  the 
lender  (who,  as  a  writer,  made  a  claim  of 
hypothec  for  business  done  by  him)  was 
entitled  to  have  the  titles  restored  to  him, 
without  discussing  the  validity  of  that  claim. 
Crawfurd  v.  Hodge,  1831,  10  S.  11  * 

218.  Hypothec— Title  Deeds— Two  Sub- 
jects—Proportional Hypothec— A  law  agent 
who  had  a  hypothec  over  the  title  deeds  of  two 
separate  subjects  belonging  to  his  client,  and 
who  had  got  a  loan  of  money  over  one  of  them 
from  a  party  without  informing  him  of  the 
existence  of  the  hypothec,  gave  up,  after  the 
insolvency  of  his  client,  his  hypothec  over  the 
titles  of  the  other  subject.  Held  that  the 
agent  was  not  barred  from  claiming  his 
hypothec,  but  that  he  was  not  entitled,  in  a 
question  with  the  lender  (whose  subject  proved 
inadequate  to  his  debt),  to  the  benefit  ot  it  for 
the  full  amount  of  the  account,  but  only  to 
a  proportional  share,  according  to  the  relative 
values  of  the  two  subjects.  Clark  v.  Morrison, 
1837, 16  S.  133  ;  13  Fac  168* 

219.  Hypothec— Title  Deeds— Delivery— 
Reservation  of  Hypothec.— Question,  whether 
a  law  agent,  parting  with  his  client's  title 
deeds,  can  effectually  preserve  a  preference  for 
the  amount  of  his  business  accounts  by  a  mere 
reservation  of  his  right  of  hypothec.  Campbell 
▼.  Montgomerie,  1839,  1  D.  1147  * 

220.  Hypothec— Current  Cash  Account 
—Settled  Balance.— An  agent  was  in  the 
practice  of  transferring  the  balance  due  on 
business  accounts  annually  to  a  current  cash 
account  between  him  and  his  client,  ha  vine 
received  a  sum  borrowed  for  the  client,  ana 
entered  it  to  the  credit  of  the  account-current, 
which  was  sufficient  to  extinguish  the  balance 
then  due  to  the  agent,  including  the  amount 
of  the  business  accounts ;  held  that,  although 
subsequent  business  accounts  were  contracted, 
the  former  could  not  be  opened  up,  so  as  to 
have  a  preference  in  virtue  of  the  hypothec 
over  the  client's  title  deeds.  Campbell  v. 
Montgomerie,  1839, 1  D.  1147* 

221.  Hypothec— Title  Deeds— Cautionary 
Obligation,—  He  Id  (agreeably  to  Naismith  v. 


Lidderdale,  1749,  M.  6248)  that  a  writer  who 
has  come  under  a  cautionary  obligation  for 
his  client  is  not  entitled  to  retain  his  papers 
till  relieved  thereof,  although  contracted  in  the 
course  of  his  employment  as  agent.  Grant's 
Reps.  v.  Robertson,  28  Feb.  1801,  F.  C. ;  M. 
"  Hypothec  "  App.  No.  1. 

222.  Hypothec— Title  Deeds— Agent  v. 
Heritable  Creditor. — After  an  heritable  bond 
was  constituted  a  real  burden  by  infeftment, 
the  debtor  contracted  a  business  account  with 
the  law  agent  who  had  the  titles  of  the  estate 
in  his  possession ;  held,  in  a  question  between 
him  and  the  prior  heritable  creditor  (agree- 
ably to  ProvenhalTs  Crs.,  1781,  M.  6253),  that 
the  agent  was  preferable.  Campbell  v.  Smith, 
1  Feb.  1817,  F.  C  * 

223.  Hypothec— Title  Deeds— Sequestra- 
tion  —  Prescription.  —  Question,  whether  a 
writer,  holding  a  hypothec  over  the  title  deeds 
of  a  bankrupt,  can,  in  place  of  lodging  a  claim 
in  the  sequestration,  raise  an  action  against  the 
trustee,  for  the  purpose  of  interrupting  pre- 
scription. Ml  Galium  v.  Christie,  1833,  11  S. 
321. 

224.  Hypothec— Title  Deeds  of  Estate- 
Transfer  of  Estate.— The  title  deeds  of  a 
property  continuing  in  the  hands  of  the  agent 
of  a  former  proprietor,  are  subject  to  the 
agent's  hypothec,  in  security  of  any  account 
for  business  incurred  by  the  said  proprietor, 
subsequently  to  the  date  of  depositation,  not- 
withstanding the  transference  of  the  estate  to 
another  proprietor,  and  that  transference  being 
conducted  by  the  said  agent  Guthrie  v. 
Ogilvie,  Dykes,  etc.,  1830,  2  J.  193  * 

225.  Hypothec— Subject  of— Deed  Lent 
for  Purpose. — Question,  whether  an  agent  has 
a  hypothec  over  a  deed  put  into  his  hands 
to  judge  if  he  would  accept  of  a  security  by 
means  of  it.    Chisholm  v.  Fraser,  1825,  3  S.  630. 


Hypothec— Several  Parties  Inter- 
ested in  Deed  —  Custody . — Where  several 
parties  had  an  interest  in  a  deed,  held,  in  the 
special  circumstances  of  the  case,  that  the  agent 
of  one  of  them  was  not  entitled  to  retain  it  as 
hypothecated.  Smith  v.  Lamont,  1858,  20  D. 
912  ;  30  J.  539  * 

227.  Hypothec— Sequestration— Delivery 
to  Trustee  under  Reservation,— A  law  agent 
is  bound  to  deliver  up  to  a  trustee  on  a  seques- 
trated estate  all  deeds  in  his  possession  affecting 
the  bankrupt's  estate,  but  he  is  entitled  to  do 
so  in  reservation  of  all  his  rights.  Skinner  v. 
Henderson,  1865,  3  M.  867  ;  37  J.  449  * 

228.  Hypothec— Sequestration— Delivery 
of  Titles  under  Reservation— Liability  of 
Trustee. — Question,  whether  a  trustee  in  a 
sequestration  receiving  the  bankrupt's  title 
deeds  from  his  law  agents,  under  a  reserva- 
tion of  any  hypothec  they  may  have,  is 
personally  liable,  if  the  hypothec  be  found 
valid,  for  failure  to  make  it  available  out  of 
the  estate.  Renny  <b  Webster  v.  Myles,  1847, 
9  D.  619 ;  19  J.  260* 
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229.  Hypothec—Sequestration— Delivery 
to  Trustee  Reserving  Hypothec  —  Direct 
Action. — A  trustee  on  the  sequestrated  estate 
of  a  client  having  got  delivery  of  title  deeds 
claimed  as  hypothecated  to  the  agent  of  the 
bankrupt,  on  an  obligation  to  give  effect  to 
the  hypothec,  if  found  to  exist;  held  that 
an  ordinary  action  was  competent  to  enforce 
this  obligation  against  the  trustee,  and  that  he 
was  not  entitled  to  judge  of  the  validity  of  the 
hypothec,  as  in  the  case  of  claims  lodged  on 
the  estate.  Renny  v.  Kemp,  1841,  3  D.  1134 ; 
16  Fac.  1217  * 

230.  Hypothec— Sequestration— Delivery 
of  Title  Deeds  to  Trustee— Hypothec  Re- 
served.— A  writer  who  held  title  deeds  of  a 
sequestrated  bankrupt  hypothecated  for  pay- 
ment of  an  account,  ordained  to  deliver  them 
to  the  trustee,  reserving  the  effect  of  his 
hypothec.    Johnstone  v.  Bell,  1823,  2  S.  144* 

231.  Hypothec— Sequestration— Delivery 
of  Titles  to  Trustee— Hypothec  Reserved.— 

It  is  competent  for  a  trustee  in  a  sequestration 
to  apply,  by  incidental  petition,  to  the  court 
for  warrant  against  a  person  who  had  been 
agent  in  the  sequestration,  for  delivery  of  the 
titles  and  papers  of  the  bankrupt  estate,  re- 
serving his  hypothec.  Paul  v.  Mathie,  1826, 
4  S.  420 ;  1  Fac.  322  * 

232.  Hypothec— Ranking  and  Sale— Pre- 
ferable Ranking  of  Agent— A  party  who 
purchased  an  estate  under  burden  of  the  price, 
employed,  on  the  death  of  the  seller,  a  law 
agent  to  make  the  sale  effectual  against  the 
heir,  and  placed  the  title  deeds  in  his  hands ; 
and  the  purchaser  was  infef t ;  held  in  a  rank- 
ing and  sale  of  the  estate,  that  the  agent,  in 
virtue  of  his  hypothec,  was  preferable  for  his 
account  to  the  parties  having  right  to  the  price. 
Campbell  <k  Clason  v.  Goldie,  15  Nov.  1822, 
F.  a;2S.  16* 

233.  Hypothec  —  Ranking  and  Sale  — 
Double  Agency— Personal  Bar.  — A  law 

agent,  in  a  ranking  and  sale,  claimed  prefer- 
ence over  a  postponed  creditor  in  virtue  of  a 
hypothec  over  the  titles  as  law  agent  of  the 
debtor,  and  an  assignment  to  interest  paid  by 
him  to  two  prior  creditors;  held  that,  as  he 
had  acted  as  law  agent  of  the  postponed 
creditor,  and  of  the  debtor  in  making  the 
loan,  and  had  otherwise  acted  in  the  trans- 
action, so  as  to  induce  the  creditor  to  under- 
stand that  there  were  no  other  competitors 
than  the  two  prior  creditors,  he  was  barred 
from  competing  with  the  creditor.  Wilson  v. 
Lumsdaine,  1837,  15  S.  1211 ;  12  Fac.  1113  * 

234.  Hypothec— Ranking  and  Sale— Pro- 
cedure.— In  a  ranking  and  sale,  the  common 
debtor's  titles  being  held  by  his  former  law 
agent  in  security  of  business  accounts,  held  that 
the  ranking  and  sale  must  proceed,  although 
the  titles  were  not  produced.  Findlay  v. 
APIntosh,  1845,  4  Bell  361 ;  17  J.  571.  Affg. 
4  D.  1550 ;  14  J.  660. 

235.  Hypothec  —  Ranking  and  Sale  — 
Agent  (/.  Creditor.— A  proprietor  whose  titles 


were  in  the  hands  of  a  law  agent,  conveyed 
his  estate,  after  inhibition  was  executed  by  a 
creditor,  in  trust  for  his  creditors  to  his  law 
agent ;  and  the  inhibiting  creditor  notified  that 
he  would  not  accede  to  tne  trust ;  whereupon 
several  actions  took  place  between  him  and  the 
law  agent  acting  as  trustee,  and  no  expenses 
were  found  due.  Held  in  a  ranking  and  sale  of 
the  estate,  that  the  law  agent  was  not  prefer- 
able, in  virtue  of  his  hypothec,  to  the  inhibiting 
creditor  for  the  accounts  due  to  him  in  regard 
to  the  above  actions.  Rattray  v.  Cruitenden9 
M'KMop,  <fe  Co,,  1828,  6  S.  568  ;  3  Fac.  591  * 

236.  Hypothec— Subject  of— Pledge  — 
Oash  Advances. — Held  that  the  title  deeds  of 
an  heritable  estate  were  incapable  of  being 
made  the  subject  of  pledge,  and  could  not  be 
retained  by  a  law  agent  in  security  of  cash 
advances  to  a  client.  Christie  v.  Ruxton,  1862, 
24  D.  1182  ;  34  J.  568  * 

237.  Hypothec— Not  Barred  by  Inhibi- 
tion—Agent u.  Creditor.— Although  an  in- 
hibition has  been  used  against  a  debtor,  this 
does  not  prevent  him  from  subsequently  de- 
positing tne  title  deeds  of  his  estates  in  the 
nands  of  his  law  agent,  so  as  to  hypothecate 
them ;  and  in  the  event  of  the  titles  being 
necessary  for  the  sale  of  the  estates,  the  agent 
is  entitled  to  be  ranked  for  his  business  accounts 
upon  the  orice,  preferable  to  the  inhibiting 
creditor.  Memies  v.  Murdoch,  1841,  4  D.  257  ; 
14  J.  101  * 

238.  Hypothec  — No  Employment— No 
Hypothec.  —  Circumstances  not  establishing 
employment  of  an  agent  by  a  burgh,  so  as  to 
subject  their  title  deeds  to  hypothecation  for 
payment  of  law  accounts.  Walker  v.  Phin, 
1831,  9  S.  691* 

239.  Hypothec  —  Title  to  Payment  — 
Not  Liability  to  Pay— Sequestration.— 

An  heritable  creditor,  with  a  power  of 
sale,  purchased,  at  a  roup  by  the  trustee  on 
the  debtor's  sequestrated  estate,  the  property, 
under  articles  which  bound  the  purchaser  to 
pay  the  price  to  the  trustee,  but  said 
nothing  as  to  the  titles  being  hypothecated  to 
the  debtor's  law  agent;  and  the  price  was 
insufficient  to  pay  the  heritable  debt.  Held 
that,  on  the  heritable  creditor  renouncing  any 
claim  to  possession  of  the  titles,  or  to  rank  for 
the  surplus  on  the  sequestrated  estate,  he  was 
not  bound  to  pay  the  account  for  which  the 
titles  were  hypothecated.  Grant  v.  Bain,  1840, 
2  D.  618  ;  15  Fac.  656  * 

240.  Hypothec— Lent  Titles— Subsequent 
Employment. — Although  a  law  agent  obtained 
from  a  party  title  deeds,  on  a  promise  to  return 
them  on  the  following  day,  yet,  as  he  was 
employed  thereafter  to  effect  a  loan  over  the 
property,  without  being  required  to  return  the 
titles  ;  held  that  he  haa  a  hypothec  over  them 
for  his  account.  Kerr  v.  Beck,  1849, 11  D.  510  ; 
21  J.  149. 

241.  Hypothec— Extent  of— Commission. 

— Held  that  a  charge  by  a  law  agent  for  com- 
mission on  money  transactions,  whether  stated 
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in  a  slump  sum,  or  as  commission,  or  in 
detailed  items  as  charges  for  receiving  or 
paying  the  money,  was  not  covered  by  bis 
Hypothec  over  bis  client's  titles.  Paul  v. 
Dtdbon,  1839, 1  D.  867  * 

242.  Hypothec  — Extent  of— Outlays— 
Caution. — The  hypothec  of  a  law  agent  covers 
the  sum  paid  by  him  to  a  London  solicitor  for 
his  professional  account  in  an  appeal,  but  not 
the  sum  paid  to  him  to  relieve  him  from 
recognisances  for  costs  to  the  opposite  party. 
Kemp  v.  Youngs,  Aytoun,  db  Rutherford,  1838, 
16  S.  500 ;  13  Fac  344  * 

243.  Hypothec  —  Titles  Borrowed  — 
Double  Hypothec — Where  a  law  agent  held 
his  client's  title  deeds  hypothecated  for  an 
account,  and  delivered  them,  at  his  client's 
desire,  to  another  agent,  who  granted  him  a 
receipt  for  them  as  "borrowed  "  from  him,  and 
the  client  subsequently  employed  both  agents 
to  transact  business  for  him :  Observed  (but 
not  decided),  that  the  first  had  a  hypothec 
for  both  accounts  due  to  him,  and  the  second 
agent  had  a  hypothec  for  his  own  account. 
Benny  v.  Butherford,  1840,  2  D.  676  * 

244.  Hypothec— Discharge  of  or  Security 
—Agent  u.  Creditors. — A  client  granted  to 
his  agent  a  bill  and  a  bond  for  payment  of  an 
account  (without  prejudice  to  the  agent's 
hypothec  over  title  deeds),  and  the  agent 
discounted  the  bill,  and  assigned  the  bond 
under  absolute  warrandice;  but  they  were 
not  paid,  and  he  was  obliged  to  retire  them. 
Held)  in  a  competition  with  the  client's  creditors 
—(1)  that  the  hypothec  was  not  discharged ; 
and  (2)  that,  in  virtue  of  it,  the  agent  was 
entitled  to  be  ranked  primo  loco.  Linning  v. 
Douglas  27  June  1821,  F.  C. ;  1  S.  87  * 

245.  Hypothec— Diligence— User  must 
Pay  the  Account. — Under  a  diligence  obtained 
by  a  defender,  a  law  agent  who  had  a  hypothec 
over  documents  in  his  possession  for  an  account 
due  by  his  employer,  who  was  the  pursuer  of 
the  action,  ordered  to  produce  them,  without 
payment  or  reservation ;  but  found  that  the 
defender  could  not  use  them  without  paying 
the  agent's  account.  Montgomerie  v.  A.  B., 
1845,  7  D.  553 ;  17  J.  272  * 

246.  Hypothec— Eight  of  Heir  to  Titles 
— Consignation  of  Amount  of  Account- 
Delivery. — Held  that  an  heir  of  line  and  of 
conquest  was  entitled  to  get  possession  of  the 
title  deeds  of  his  ancestors  property,  on  con- 
signation of  the  amount  of  a  disputed  business 
account,  claimed  by  the  law  agent  against  the 
ancestor.  Drysdale  or  Craig  v.  Howden,  1856, 
18  D.  863 ;  28  J.  392. 

247.  Hypothec— Competition  between 
Agent  and  Creditors— Taxation.— Held  (1) 
that  a  law  agent  cannot,  in  a  question  with 
his  client's  creditors,  use  his  hypothec  for  the 
expense  of  constituting  his  claim,  or  of  obtain- 
ing real  security ;  (2)  that  although  he  has 
obtained  decree  in  absence  against  his  client 
for  the  amount  of  his  account,  in  a  question 


with  his  client's  creditors,  the  account  was 
subject  to  taxation  ;  (3)  that  although  he  has, 
in  consideration  of  a  payment  to  account, 
abandoned  his  hypothec  over  the  titles  of  a 
portion  of  his  client's  property,  his  right  of 
retention  of  the  titles  of  the  remainder  for  the 
whole  balance  is  not  affected.  Gray  v.  Graham, 
1855, 18  D.  (H.  L.)  52  ;  2  Macq.  435  ;  27  J.  621  * 

248.  Hypothec— Client  Divested— Agent 

Divested.— Provisions  of  an  Act  of  Parliament 
for  selling  entailed  lands  to  pay  entailer's 
debts,  under  which  held  that  trustees  appointed 
by  the  Act  were  vested  in  the  lands,  and  the 
heir  of  entail  in  possession  divested,  so  that  his 
agent  had  no  right  to  retain  the  titles,  under 
the  plea  of  hypothec,  in  security  of  the  pay- 
ment of  his  account  Scott  v.  Thomson,  1854, 
17  D.  124 ;  27  J.  36. 

249.  Hypothec— Claims  Covered  by- 
Discharge  o£ — A  law  agent  does  not  lose  his 
hypothec  by  taking  a  promissory-note  for  the 
amount  of  his  account ;  but  he  has  no  hypothec 
over  the  private  title  deeds  of  partners  for  an 
account  due  by  a  company,  nor  for  money 
advanced  to  pay  legacy  and  feu-duties,  expenses 
of  advertising,  inventory  stamp,  composition  to 
a  superior,  etc.  Skinner  v.  Patenon,  31  May 
1823,  F.  C. ;  2  S.  354  * 

250.  Hypothec— Claims  Covered  by.— 

An  agent  employed  to  borrow  money  has  a 
hypothec  over  his  client's  title  deeds  for  the 
account  paid  by  him  to  the  lender's  agent. 
Inglis  db  Weir  v.  Benny,  23  June  1825,  F.  C. : 

4  S.  113  * 

251.  Hypothec  —  Cessio  —  Report  of 
Commissioner. — The  clerk  of  a  commission, 
at  taking  the  oath  of  a  person  in  a  ceseio,  held 
not  entitled  to  retain  the  papers  till  paid  his 
fee.    M'Donald  v.  Taylor,  27  Feb.  1813,  F.  C. 

252.  Hypothec— Caution  for  Account- 
Injury  to  Estate.— The  court  will  not  interfere 
to  compel  a  law  agent  to  accept  the  security  of 
caution  in  lieu  of  his  right  of  hypothec  over 
title  deeds,  unless  there  be  a  likelihood  of 
detriment  to  the  estate  from  the  want  of  them, 
or  some  urgent  necessity  be  shown  why  the 
titles  should  be  delivered  up.  Ferguson  db 
Stuart  v.  Grant,  1856,  18  D.  536 ;  28  J.  199  * 

253.  Hypothec  —  Borrowing  Titles  — 
Defeat  of  Hypothec— Culpa.— An  agent  who 
borrowed  the  titles  of  a  subject  from  the  agent 
of  the  proprietor  to  examine  them  for  an 
intending  purchaser,  having  completed  a  sale 
without  communicating  further  with  the  agent 
of  the  proprietor,  and  thereby  caused  a  right 
of  hypothec  on  his  part,  and  other  rights  which 
third  parties  had  over  the  price,  to  1*  defeated  ; 
held,  in  a  petition  and  complaint  by  the  agent 
of  the  proprietor,  that  the  conduct  of  the 
borrowing  agent  was  irregular,  and  in  violation 
of  his  professional  duty.  Murray  v.  Sinclair, 
1847,  9  D.  594  ;  1194,  19  J.  509. 

254.  Hypothec  — Bar  to  Banking  and 
Sale— Warrant  Refused  without  Titles.— 
Warrant  refused  to  be  granted  to  sell  an  estate 
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in  a  ranking  and  sale,  unless  the  title  deeds, 
which  were  hypothecated  in  a  law  agent's 
hands,  were  recovered  and  produced,  as  the 
lands  would  not  sell  so  beneficially  as  if  they 
were  produced.  Clason  v.  Jones,  1847,  9  D. 
1512  ;  19  J.  677. 

255.  Hypothec—Titles  of  Heritage— No 
Bar  to  Sale. — The  fact  that  the  law  agent  of  a 
debtor  has  a  hypothec  over  the  titles  of  the 
debtor's  property  will  not  be  a  bar  to  an  herit- 
able creditor  selling  the  property,  notwith- 
standing that  the  pnce  may  in  consequence  be 
diminished.  Bell  v.  Gordon,  1838,  16  S.  657  ; 
13  Fac.  526  * 

256.  Hypothec  —  Adjudging  Creditor 
Infeft  —  Preference  over  Hypothec.— The 
law  agent  of  a  deceased  heir  of  entail,  holding 
his  titles,  has  not  a  hypothec  against  a  creditor 
adjudging  the  lands  and  titles  in  virtue  of  an 
obligation  by  the  entailer  secured  by  inf eft- 
men  t  on  the  entailed  lands.  Callander  v. 
Anderson,  1834,  12  S.  417  ;  9  Fac.  252  * 

257.  Hypothec— Agent  and  Client  Se- 
questrated—Bight of  Agent's  Trustee- 
Bar. — A  law  agent,  in  negotiating  loans  for  a 
client,  bound  himself  as  security  for  the 
regular  payment  of  the  interest  and  premiums 
of  insurance.  Both  agent  and  client  having 
become  bankrupt,  and  the  trustee  on  the 
agent's  sequestrated  estate  having  refused  to 
deliver  up  the  client's  title  deeds  to  the 
common  agent  in  a  ranking  and  sale  of  the 
client's  estate ;  held  that,  as  the  agent  would 
have  been  barred  from  pleading  his  right  of 
hypothec,  the  trustee  was  in  no  better  posi- 
tion. Inylis  v.  Moncrieff,  1861,  13  D.  622  ;  23 
J.  278. 

258.  Hypothec  —  Agent  u.  Heritable 
Creditors. — An  agent  in  possession  of  title 
deeds  by  authority  of  an  heir-apparent  three 
years  in  possession,  but  uninfeft,  is  entitled  to 
hypothec  over  them  in  a  question  with  the 
heritable  creditors  of  the  ancestor.  Cameron 
v.  Burns,  25  June  1824,  F.  C. ;  3  S.  176  * 

259.  Hypothec  —  Agent  Acting  for 
both  Parties  —  Personal    Bar.  —  A  law 

agent,  in  preparing  an  heritable  security, 
acted  for  the  borrower  and  the  lender,  without 
informing  the  latter  that  the  title  deeds  of  the 
property  were  subject  to  anv  lien  to  him. 
The  lender  having  required  delivery  of  the 
titles,  the  law  agent  resisted,  on  the  ground 
that  they  were  hypothecated  to  him  for  debts 
of  the  borrower,"  contracted  before  and  after 
the  date  of  the  security  ;  held  that  he  was 
barred  by  personal  exception  from  maintaining 
this  plea.  Paterson  v.  Currie,  1846,  8  D. 
1005  ;  18  J.  503  * 

260.  Hypothec  —  Abandonment.  —  Ques- 
tion whether  a  writer  had  not  abandoned  his 
hypothec  over  title  deeds.  APCreadie  v.  Reid, 
1822,  1  S.  330. 

261.  Hypothec— Double  Agency— Titles 
Hypothecated — Partial  Abandonment — 
Proportional   Lien,  —  An  agent  who  acted 


both  for  borrower  and  lender  in  transacting  a 
loan  on  heritable  security,  and  who  had  not 
told  the  lender  that  he  neld  the  borrower's 
titles  hypothecated  to  him,  held  not  entitled  to 
claim  a  preference  over  the  lender's  bond  in 
virtue  of  his  hypothec. 

The  same  agent,  knowing  of  his  client's  in- 
solvency, agreed  to  abandon  his  hypothec  over 
the  titles  of  one  estate  on  getting  payment  of 
part  of  his  account.  Held  not  entitled,  in  a 
question  with  the  heritable  creditors  on  the 
other  estate,  to  plead  his  hypothec  over  the 
titles  of  that  estate  for  a  greater  proportion 
of  his  debt  than  the  value  of  that  estate  bore 
to  the  value  of  both.  Gray  v.  Wardrobe  Trs., 
1851,  13  D.  963  ;  23  J.  450  * 

262.  Hypothec— Titles— Agent's  Repre- 
sentatives— Client's  Bepresentatives.— A 
person  who  had  acquired  right  to  certain 
heritable  property  under  a  mortis  causa  deed 
executed  by  his  mother,  conveyed  the  property 
to  a  third  person,  who  raised  an  action  against 
the  representatives  of  a  law  agent  who  had  pre- 
pared the  mortis  causa  deed,  for  exhibition  and 
delivery  thereof,  the  same  being  in  their 
custody.  Held  that  the  defender  were 
entitled  to  retain  the  deed  until  payment  of  an 
account  due  to  the  agent  by  nis  client,  the 
granter  of  the  mortis  causa  deed.  Paul  v. 
Meikle,  1868,  7  M.  235  ;  41  J.  136  * 

263.  Hypothec— Titles  of  Disputed  Estate 

—Nature  of  Possession.— The  purchaser  of  a 
property  having  delivered  his  title  deeds  to 
the  sellers,  to  enable  them  to  oppose  an  action 
of  reduction  of  the  titles,  and  the  sellers  having 
employed  a  law  agent  to  do  so,  and  given  him 
the  titles,  the  purchaser  found  not  liable  to 
the  law  agent  for  payment  of  his  account. 
Kerr  v.  Little,  1831,  9  S.  610. 

264.  Hypothec— Rental  Book— Judicial 
Factor. — Held  that  a  law  agent  for  a  bene- 
ficiary under  a  trust-deed  was  not  entitled  to 
plead  his  right  of  hypothec,  in  regard  to  the 
rental  book  of  the  estate,  against  a  judicial 
factor,  the  latter  being  the  natural  custodier 
of  it.     Machay  (O.  H.),  1867,  3  S.  L.  R.  329. 

265.  Influence  —  Deed  in  Favour  of 
Agent— Reduction— Issues.—  Issues  adjusted 
in  a  reduction  of  a  disposition  granted  by  a 
client  to  his  agent,  one  of  the  grounds  of 
reduction  being  alleged  undue  influence  arising 
from  the  subsistence  of  the  relationship  of 
agent  and  client.  Harris  v.  Robertson,  1864, 
2  M.  664  ;  36  J.  333* 

266.  Liability  of  Agent— Negligence— 
Reparation. — An  agent  employed  to  recover 
a  debt,  and  neglecting  to  do  so,  is  liable  in 
payment  of  it.  Highgate  v.  Boyle,  1823,  2  S. 
204. 

267.  Liability  of  Agent— Negligence- 
Acting  Gratuitously.— It  is  not  relevant  to 
discharge  the  responsibility  of  a  law  agent  for 
professional  skill,  that  he  acted  gratuitously, 
seeing  he  is  entitled  to  make  a  charge.  Currie 
v.  Colauhoun,  1823,  2  S.  407  * 
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268.  Liability  of  Agent— Negligence- 
Acting  Gratuitously.— A  writer  who  acted 
gratuitously  having  recovered  money  for  a 
client,  and  sent  it  to  him  by  a  common  carrier, 
who  failed  to  deliver  it,  and  the  writer,  after  ' 
being  aware  of  this,  having  met  the  carrier, 
who  admitted  he  had  not  delivered  the  money, 
and  having  taken  no  steps  to  procure  payment 
or  attach  his  property,  held  liable  for  the 
amount.    Mack  v.  SomervilU,  1800,  Hume  326. 

269.  Liability  of  Agent— Negligence- 
Belief  Barred. — Belief  by  a  client  against  his 
agent  for  alleged  negligence  barred  by  the 
client  granting  a  discharge  of  the  claim  said  to 
have  l>een  so  lost.  Wallace  v.  Donald,  1825, 
3  S.  433* 

270.  Liability  of  Agent— Negligence— 
Besulting  Damages  against  Client— Belief 
— An  agent  employed  to  execute  vendition, 
and  complete  the  transference  of  part  of  a 
vessel  by  the  pursuer  in  favour  of  third 
party,  having  failed  to  get  the  proper  entries 
made  in  the  custom-house,  verdict  found  for 
the  pursuer  in  an  action  for  relief  of  a  claim 
against  him  as  the  registered  owner.  Paris 
v.  Smith,  1823,  3  Mur.  332. 

271.  Liability  of  Agent— Misconduct  of 
Deputy— Respondeat  Superior.— A  person 
acting  in  the  joint  characters  of  agent  and 
messenger,  found  liable  for  the  misconduct  of 
another  messenger,  to  whom  he  committed  the 
dutv  assigned  to  himself.  Hamilton  v.  Eraser, 
14  Feb.  1817,  F.  C  * 

272.  Liability  of  Agent— Negligence  — 
Partner  —  Separation.— A  creditor  having 
sent  a  caption  to  a  messenger,  who  was  also  a 
writer,  with  instructions  to  apprehend  the 
debtor,  but  with  power  thereupon  to  take  part 
of  the  debt,  and  security  for  the  balance,  and 
the  caption  and  letter  having  been  received  in 
his  absence  by  his  partner,  a  writer,  who 
allowed  the  debtor  to  go  to  England  to  find  a 
cautioner,  held  that  although  the  debtor 
returned  a  few  days  thereafter,  the  partner 
was  liable  for  the  debt.  Slater  v.  Henderson 
d:  Scott,  1822,  1  S.  241  * 

273.  Liability  of  Agentr-Negligence— 
Losing  Process  —  Separation.— An  agent 
having  lost  a  process  in  which  he  had  obtained 
decree  in  foro  for  his  client,  and  arrestments 
on  the  dependence  had  been  executed,  held 
that  although  the  defender  had  become 
bankrupt,  be  was  liable  to  pay  the  full  debt. 
McMillan  v.  Gray,  2  Mar.  1820,  F.  C  * 

274.  Liability  of  Agent— Negligence- 
Absence  from   Business  — Separation.— A 

law  agent  was  employed  to  oppose  an  applica- 
tion by  an  imprisoned  debtor  for  the  benefit 
of  the  Act  of  Grace,  and  aliment  having  been 
awarded,  the  client  remitted  money  to  the 
agent;  but  the  latter  being  from  home,  and 
no  one  authorised  to  open  his  letters,  the 
debtor  was  liberated  in  respect  of  no  aliment 
being  lodged.  Held  that  the  agent  was  liable 
for  the  full  debt.  Dougan  v.  Smith,  3  July 
1817,  F.  C. ;  Hume  366.* 


275.  Liability  of  Agent— Negligence— 
Unintimated  Assignation-  Separation.— 

A  law  agent  who  was  employed  by  a  client  to 
lend  money,  lent  it  to  another  client  on  an 
assignation  to  a  bond,  and  the  borrower 
became  bankrupt.  Held  that  the  agent,  being 
unable  to  prove  that  he  had  duly  intimatea 
the  assignation,  was  liable  for  the  amount  of 
the  loss  thence  arising,  although  the  assigna- 
tion was  made  twenty-five  years  before  the 
action  was  raised,  and  the  debt  in  the  bond 
assigned  was  compensated  at  the  time  of  the 
assignation.  Lillie  v.  Macdonald,  25  May  1819, 
F.  C. ;  1  Bligh  315.    Affg.  13  Dec.  1816,  F. C* 

276.  Liability  of  Agent— Negligence^ 
Separation. —  A  pursuer  having  lost  his 
cause  in  consequence  of  the  proof  not  having 
been  written  on  stamped  paper,  his  agent  found 
liable  to  indemnify  him.  Morrison  v.  Ure, 
1826,  4  S.  656  ;  1  Fac  631  * 

277.  Liability  of  Agent— Negligence- 
Inept  Obligation— Auctor  in  rem  suam.— 

An  English  attorney,  employed  to  recover  a 
debt  or  get  good  security,  having  taken  an 
obligation  in  a  form  which  could  not  be 
effectually  enforced  in  an  English  court, 
whereby  the  debt  was  lost,  and  having  at  the 
same  time  taken  one  for  his  own  account  in 
a  form  which  was  available,  held  liable  in 
payment  of  the  debt  Carruthers  v.  Little,  1829, 
7  S.  712. 

278.  Liability  of  Agent— Negligence- 
Accepting  Insolvent  Cautioner.— An  agent 
held  liable  in  payment  of  a  debt,  and  all 
loss  and  expenses  incurred  by  his  client,  for 
negligence  in  allowing  a  cautioner  who  was 
insolvent  to  be  received  in  a  suspension. 
Brown  v.  Wtmyss  db  Walker,  1829, 7  S.  626  * 

279.  Liability  of  Agent— Failure  to  do 
Diligence  —  Defence. — In  an  action  by  a 
client  against  an  agent,  on  the  ground  that  he 
had  employed  him  to  obtain  and  execute  a 
meditatio  fugce  warrant  against  a  person  whose 
bill  he  held  payable  some  months  thereafter, 
but  that  the  agent  neglected  to  do  so,  and 
concluding  for  payment  of  the  debt,  it  is 
relevant  to  exonerate  the  agent,  that,  pending 
the  process,  and  before  the  bill  fell  due,  he 
intimated  to  the  client  where  the  debtor  was 
to  be  found.  Watt  v.  Adamson,  1828,  7  S. 
177* 

280.  Liability  of  Agent— Loss  of  Dili- 
gence—Employment— Duration.— An  agent 
in  the  country,  employed  to  raise  inhibition, 
having  caused  a  summons  to  be  executed,  and 
inhibition  used  on  the  dependence,  but  re- 
turned no  answer  to  a  letter  from  the  Edin- 
burgh agent  inquiring  if  the  summons  was  to 
be  called,  and  the  summons  not  having  been 
called  within  the  year,  whereby  the  inhibition 
fell,  held  that  although  the  country  agent 
had  ceased  to  be  agent  several  months  before 
the  expiry  of  the  year,  yet  as  he  did  not 
allege  that  he  had  communicated  the  state 
of  matters  or  the  Edinburgh  agent's  letter  to 
the  new  agent,  he  was  liable  for  the  loss  arising. 
ShorU  v.  LasceUes,  1828,  6  S.  810  * 
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281.  Liability  of  Agent  — Negligence  — 
Loss  of  Infeftment— Reparation.—  A   law 

agent  employed  to  prepare  a  security  over 
a  land  estate,  having  inserted  in  the  bond  an 
obligation  to  infeft  a  me,  and  neglected  to  get 
it  and  the  sasine  confirmed,  found  liable  for 
the  loss  thereby  arising.  Rowand  v.  Stevenson, 
1830,  4W.&S.  177.  Affg.  5  S.  903 ;  2  Fac 
603* 

282.  Liability  of  Agent  — Negligence- 
Sequestration  —  Position  of  Agent.  — An 
agent  in  a  sequestration  held  not  responsible 
for  neglect  in  the  performance  of  duties  proper 
to  the  trustee;  and  observed,  that  the  agent 
could  not  be  recognised  by  the  court  as  an 
officer  in  the  sequestration.  Gourlay  v.  Straton, 
1827,  5  S.  804* 

283.  Liability  of  Agent— Irregular  Sale 
—No  Liability  to  Purchaser.— Circumstances 
in  which  it  was  held  that  a  party  acting  as 
agent  for  the  seller  of  certain  entailed  lands 
sold  .under  the  stat.  42  Geo.  hi.  c  116,  for 
redemption  of  the  land  tax,  and  who  also 
acted  as  trustee  in  terms  of  that  statute,  was 
not  liable  to  indemnify  the  purchaser,  on  the 
sale  being  set  aside  as  irregular — reserving  to 
the  purchaser  to  claim  repetition  of  the  price. 
Wilson  v.  Riddell,  1826,  4  S.  732  ;  1  Fac  707  * 

284.  Liability  of  Agent  — Negligence  — 
Failure  to  Procure  Title,— A  lady  raised  an 
action  against  her  agent,  alleging  that  he 
had  bought  a  house  for  her,  and  paid  the  price 
with  her  money,  without  getting  a  title,  not- 
withstanding its  being  burdened,  and  conclud- 
ing for  repetition  of  her  money,  but  not 
specially  concluding  for  getting  free  of  the 
barcain.  Held  that  under  this  summons  she 
could  not  insist  on  getting  free  of  the 
contract^  and  that  she  was  obliged  to  accept 
a  good  title,  although  several  years  had  elapsed. 
Brown  v.  Cheyne,  1833,  US.  497. 

285.  Liability  of  Agent  — Negligence  — 
Failure  to  Procure  Title— Obligation  to  give 
Security.  —  Circumstances  in  which  a  client 
was  found  entitled  to  obtain  full  security  from 
her  agent  for  the  price  and  rent  of  a  house 
purchased  for  her  by  him,  without  getting 
a  title,  and  which  had  been  bought  under 
a  process  of  ranking  and  sale  by  a  heritable 
creditor.    Brown  v.  Cheyne,  1831,  9  S.  573. 

286.  Liability  of  Agent  — Negligence- 
Search— Bad  Security— Reparation.— Law 
agents  in  preparing  an  heritable  security,  having 
omitted  to  search  the  records,  and  the  security 
being  thereby  eventually  ineffectual,  held  liable 
in  reparation,  notwithstanding  the  loan  was 
effected  among  relations  and  co-trustees,  and 
with  every  reason  to  believe  that  the  lands 
of  the  borrower  were  not  encumbered.  Graham 
v.  Hunter's  Trs.,  1831,  9  S.  543  ;  6  Fac.  364  * 

287.  Liability  of  Agent -Negligence - 
Inept  Diligence— Extent  of  Reparation.— 

A  law  agent  was  employed  to  expede  an 
adjudication  at  the  instance  of  a  creditor  of  an 
heir  of  entail  in  possession;  but  in  place  of 
obtaining  a  decree  adjudging  the  lands,  he 


took  one  of  the  liferent  of  the  heir,  on  which 
charter  and  sasine  were  expede ;  and  the 
title  so  constituted,  was  found,  in  competition 
with  another  creditor,  to  be  inept.  Held  that 
the  agent,  having  followed  the  usual  practice 
in  such  cases,  was  not  liable  for  the  debt,  but 
only  to  repeat  the  amount  of  the  account  paid 
to  him.  Grahams  v.  Alison,  1833,  6  W.  &  S. 
518.    Affg.  9  S.  130  ;  6  Fac.  8  * 

288.  Liability  of  Agent— Negligence  — 
Reparation — Circumstances.  — Circumstances 
in  which  a  party  held  not  entitled  to  insist 
for  reparation  for  alleged  professional  negligence 
by  his  agent.  Hunter  v.  Fleming,  1829,  8  S. 
234  ;  6  Fac.  206* 

289.  Liability  of  Agent  — Negligence  — 
Inept  Sasine.— A  person,  in  1803,  employed 
an  agent  to  infeft  him  in  lands,  and  he  was 
married  in  1807,  and  died  in  1827,  survived 
by  his  wife ;  and  it  was  found,  in  a  question 
with  the  husband's  creditors,  that  the  sasine 
was  inept  in  respect  of  an  erasure,  and  so  she 
had  no  right  to  terce.  Held  in  an  action  by  the 
wife  against  the  representatives  of  the  agent 
for  reparation  of  tne  loss,  that  she  had  no 
such  claim  against  them.  Goldie  v.  Goldie, 
1842,  4  D.  1489* 

290.  Liability  of  Agent— Bad  Advice- 
Illegal  Warrant— Averments.  — A  party- 
raised  a  summons,  libelling  that  he  had  em- 
ployed a  law  agent  to  recover  payment  of  a  debt 
from  a  person  residing  in  Berwick-on-Tweed  ; 
that  the  agent  had  advised  him  to  proceed  by 
a  Border  warrant,  which  was  done ;  that  the 
warrant  had  been  found  to  be  illegal,  and  he 
had  been  subjected  in  damages ;  and  conclud- 
ing for  relief  against  the  agent.  Held  that 
although  professional  ignorance  was  not 
libelled,  yet  as  it  was  averred  that  the  agent 
had  advised  him  to  proceed  by  a  warrant 
which  had  been  found  to  be  illegal,  the 
summons  was  relevant.  Landell  v.  Purves, 
1845,  4  Bell  46.    Revg.  4  D.  1300* 

291.  Liability  of  Agent  —  Ignorance — 
Inept  Title. — An  agent  having  been  employed 
to  complete  the  title  to  a  purchaser,  prepared 
and  took  from  the  seller  a  disposition  in  the 
style  of  a  feu-holding,  and  thereupon  expede 
infeftment,  which  was  recorded  in  the  burgh 
register.  Held  that  the  title  was  invalid 
whether  the  subjects  held  feu  or  burgage,  and 
that  he  was  bound  to  furnish  a  title  in  legal 
form.  Donald's  Trs.  v.  Yeats,  1839,  1  D. 
1249* 

292.  Liabilityof Agent— Ignorance— Clear 
Statutory  Provisions.— A  country  law  agent 
was  employed  to  prepare  and  present  petitions  to 
the  justices  of  Renfrew,  against  two  apprentices 
of  manufacturers,  for  having  deserted  their 
work,  and  other  misconduct ;  and  he  founded 
on  the  3d  instead  of  the  1st  section  of  the  stat. 
4  Geo.  iv.  c.  34,  and  the  apprentices  were  con- 
victed and  imprisoned,  but  were  subsequently 
liberated  by  the  Court  of  Justiciary,  in  respect 
the  wrong  section  had  been  founded  on,  where- 
upon they  sued  the  manufacturers  for  damages. 
Held,  in  an  action  of  relief  by  the  manu- 
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facturers  against  the  agent,  that  as  the  terms 
of  the  Act  were  clear,  he  was  liable,  although 
there  was  no  established  course  of  practice 
under  the  statute ;  and  the  sheriff-substitute 
of  the  county,  sitting  as  a  justice  of  the  peace, 
considered  the  petitions  to  have  been  correctly 
libelled.  Frame,  San,  <&  Co.  v.  CawpbeU,  <k 
Hart  A  Hodge,  1839,  M'L.  &  R.  595.  Affg. 
14  S.  914 ;  11  Fac  749,  761  * 

293.  Liability  of  Agent  —  Negligence- 
Heritable  Bond— Insufficient  Security.— A 

law  agent  who  was  employed  to  invest  a  sum 
of  £2000  on  heritable  security,  lent  it  to 
another  client  on  a  heritable  bond  over  a 
distillery,  on  which  he  knew  there  were  prior 
burdens  amounting  to  £18,500,  which  he  did 
not  communicate  to  the  lender.  Held  that 
although  the  agent  alleged  that,  from  recent 
valuations,  he  had  good  reason  to  believe  that 
it  was  worth  £12,000  more  than  these  prior 
burdens,  and  although  the  heritable  security 
was  perfectly  formal,  yet,  on  the  distillery 
proving  insufficient  for  the  prior  burdens,  he 
was  liable  for  the  £2000.  HcUdanev.  Donaldson, 
1840,  1  Robin.  226.  Affg.  14  S.  610 ;  11  Fac 
530* 

294.  Liabmty  of  Agemt-Firm— Inmiied 
Accounts— Negligence.—  A  company  of  law 
agents,  and  the  individual  partners,  held  liable 
for  the  intromissions  of  one  of  the  company,  as 
factor  loco  tutcris  for  minors,  in  respect  that 
his  accounts  as  factor  were  not  kept  separate 
from  those  of  the  company,  and  that  there 
were  circumstances  of  neglect  or  concealment 
by  the  company  as  to  the  defective  tide  of  the 
factor,  which  had  led  parties  to  place  the  funds 
of  minors  in  his  hands.  MFarlanJs  Trs.  v. 
Donaldson,  1835,  13  S.  725  * 

295.  Liability  of  Agent— Negligence— 
Invalid  Security— Borrower  also  Liable,— A 
law  agent  invested  his  client's  money  upon  a 
heritable  security,  after  his  attention  had  been 
specially  called  to  the  invalidity  of  the  security. 
Held  that  both  the  party  receiving  the  money, 
and  the  agent,  were  severally  liable  to  repay 
the  money,  reserving  their  claims  of  relief 
inter  se.    M'Leod  v.  APDonald,  1835, 13  S.  287  * 

296.  Liability  of  Agent  —  Negligence— 
Loss  of  Bill.— A  party  sent  a  bill  to  a  law 
agent,  with  instructions  to  attend  to  his  in- 
terests on  the  estate  of  the  acceptor,  who  had 
died  ;  and  the  agent  lost  the  bill.  Held  that  the 
agent  was  responsible  for  the  amount.  Af'Far- 
lanis  Em.  v.  Ferguson,  1834,  12  S.  824  ;  and 
1835,  13  S.  477  ;  9  Fac.  422* 

297.  Liability  of  Agent— Wrongous  Dili- 
gence— Damages. — A  party  was  imprisoned  for 
a  debt  of  £21,  after  £7  of  that  sum  had,  with 
the  knowledge  of  the  creditor  and  his  law 
agent,  been  paid.  The  jury,  in  an  action  of 
damages,  awarded  a  sum  of  £20  against  the 
creditor,  and  £30  against  his  law  agent.  Watson 
v.  Gardner,  1834,  12  S.  567. 

29a  Liability  of  Agent— Negligence— 
Insufficient  Security.— Circumstancesin  which 
the  court  found  an  agent  liable  for  the  amount 


of  a  sum  lent,  in  consequence  of  the  unusual 
and  defective  form  of  a  security.  Sim  v.  Clark, 
1833,  6W.&S.  452.  Affg.  10  S.  85 ;  7  Fac 
78* 

299.  Liability  of  Agent  —  Failure  to 
Complete  Heritable  Bond— Employment— 

An  agent  is  liable  for  loss  arising  from  a 
heritable  security  being  ineffectually  completed, 
although  he  is  employed  by  the  granter  of  the 
bond,  and  not  by  the  lender  of  the  money. 
Struthers  v.  Lang,  1827,  2  W.  &  S.  663.  Affg. 
4  S.  418 ;  1  Fac.  307  * 

300.  Liability  of  Agent  —  Erroneous 
Payments — Repetition  —  Knowledge.  —  A 
writer,  factor  for  a  number  of  trustees  under 
a  deed  of  settlement,  having  erroneously  paid 
a  share  of  the  trust  funds  to  the  nearest  of 
kin  of  a  legatee  deceased,  without  requiring  a 
confirmation,  instead  of  to  a  party  in  whose 
favour  the  legatee  had  left  a  testament,  held 
that  as  to  ail  payments  made  after  he  was 
aware  of  the  existence  of  the  testament,  he  was 
liable  to  relieve  the  trustees,  but  that,  as  to  the 
prior  payments,  he  was  not  liable.  Mirrlees  v. 
Mathie,  1826,  4  S.  591 ;  1  Fac.  554* 

301.  Liability  of  Agent— Failure  to 
Procure  Security  —  Reparation,—  Damages 
awarded  against  a  law  agent  for  failure  to 
procure  a  valid  security  from  a  married  woman. 
Smith  v.  Kemp,  1828,  4  Mur.  400. 

302.  Liability  of  Agent— Suing  without 
Authority— Bona  fides  — Disclamation.— 

Law  agents  for  pursuers  personally  subjected 
to  the  defenders  for  the  expenses  of  a  process 
in  which  they  used  the  name  of  one  out  of  six 
pursuers,  without  express  authority  from  him, 
and  he  disclaimed  the  action,  and  decree  of 
absolvitor  was  got  against  the  others,  though 
the  agents  had  acted  bona  fide.  Cowan  v. 
Farnie,  1836,  14  S.  634 ;  11  Fac.  541  * 

303.  Liability  of  Agent  — Bona  fides  of 
Agent— Forged  Mandate— Destruction  of 
Preference.— An  agent  cut  down  a  poinding 
creditor's  preference  by  sequestrating  for  rent 
UDon  a  mandate  from  his  client  the  landlord 
which  turned  out  to  be  forged— held  that  the 
agent  was  not  liable  in  damages  to  the 
creditor.  Miller  db  Baird  v.  Roe,  1834,  13  & 
699* 

304.  Liability  of  Agent  to  Client- 
Negligence— Failure  to  get  Deed  Signed.— 
Proof  allowed  in  an  action  of  damages  against 
a  law  agent,  on  the  ground  that,  having  been 
instructed  to  prepare  and  present  for  signature 
a  deed  in  favour  of  the  pursuer,  he  had,  either 
of  purpose  or  through  culpable  negligence, 
failed,  during  the  life  of  the  party,  to  obtain 
his  signature,  and  that  the  party  never  altered 
his  intentions,  and  believed  that  he  had  signed 
the  deed.  Webster  v.  Young,  1851,  13  D.  752  ; 
23  J.  330. 

305.  Liability  of  Agent— Inept  Diligence 
—Error  of  Judgment.— A  law  agent  was 
employed  to  render  a  debt  effectual  against  an 
estate  consisting  of  four  lots,  two  of  which 
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were  in  hasreditate  jacente  of  the  debtor,  while 
the  other  two  were  vested  in  his  heir ;  and  the 
agent,  in  adjudging  them,  omitted  to  give  a 
special  charge  to  the  heir  to  enter  to  the  two 
first  lots,  and  in  place  of  getting  the  adjudica- 
tion conjoined  with  the  first  effectual,  he  got  it 
conjoined  with  a  posterior  adjudication ;  and 
the  adjudication  was  set  aside  as  inept,  and  he 
took  no  measures  to  rectify  the  same,  whereby 
his  client's  debt  was  lost.  Held  not  liable  for 
it  M'Lean  v.  Grant,  15  Nov.  1806,  F.  C. ;  M. 
"  Reparation  n  App.  No.  2. 

306.  Liability  of  Agent  to  Client- 
Negligence  —  Sequestration  —  Failure  to 
Lodge  Claim. — An  action  by  a  creditor  of  a 
bankrupt  against  a  law  agent  whom  the  credi- 
tor had  employed  to  prepare  a  claim  and  affi- 
davit in  the  sequestration,  which  the  agent 
failed  to  do  in  terms  of  law,  whereby  the 
creditor  was  deprived  of  his  vote  in  a  question 
as  to  the  discharge  of  the  bankrupt,  held  rele- 
vant. Brown  v.  M'Kie,  1852,  14  D.  358 ;  24 
J.  171  ;  1  Stuart  302* 

307.  Liability  of  Agent  to  Client- 
Negligence  —  Country  Agent  — Eemit  to 
Sheriff. — In  an  action  of  damages  brought  by 
a  client  against  an  agent  (a  country  procurator), 
on  the  allegation  of  gross  negligence  and  want 
of  skill,  or  mismanagement  from  improper 
motives,  whereby  a  cause  had  been  lost,  a 
remit  made  to  the  sheriff  of  the  county  to 
inquire  into  the  conduct  of  his  procurator,  and 
to  report.  Ritchie  v.  Macrosty,  1854,  16  D. 
554  ;  26  J.  253* 

308.  Liability  of  Agent  to  Client  — 
Country  Agent  — Action  in  Court  of 
Session  —  Negligence.  —  In  an  action  of 
damages  against  country  agents,  an  issue  was 
sent  to  a  mry  to  try  whether  the  defenders 
were  employed  as  agents,  and  whether  they 
had  failed,  through  negligence.  Held  (I)  that 
the  presiding  judge  properly  refused  to  direct 
the  jury,  in  point  of  law,  that  if  they  were 
satisfied  that  the  defender  stated  to  the  pursuer 
that  "  all  was  right "  in  reference  to  an  action 
in  the  Court  of  Session,  while  he  did  not  know 
what  was  the  state  of  the  case,  and  had  made 
no  inquiry  regarding  it  for  six  months,  then  he 
had  failed  through  negligence  in  his  duty  to 
his  clients ;  (2)  that  the  defender  was  not 
bound  to  have  informed  himself  of  the  state 
of  the  action  in  the  supreme  court  when 
asked  for  information ;  and  (3)  that,  in  the 
circumstances,  a  verdict  for  the  defender  was 
not  against  evidence.  Barles  v.  Strathern  & 
Douglas,  1860,  22  D.  851 ;  32  J.  352* 

309.  Liability  of  Agent  to  Client  — 
Negligence— Poor's  Agent.— Circumstances 
in  which  agent  for  the  poor  assoilzied  from 
action  of  damages  by  his  client  for  alleged 
loss  from  his  having  failed  to  use  arrestments. 
Hay  v.  BaiXlie,  1868,  7  M.  32  ;  41  J.  25* 

310.  Liability  of  Agent  to  Client— 
Negligence. — Circumstances  in  which  agents 
assoilzied  in  action  of  damages  at  instance  of 
client  for  failure  to  have  a  deed  duly  com- 


pleted. Wallace  v.  Fisher  db  Watt,  1870, 
9  M.  75 ;  43  J.  37* 

311.  Liability  of  Agent  to  Client- 
Negligence— Prescription— Mora.— In  an 

action  of  damages  against  a  law  agent  who 
had  blundered  an  inhibition,  held  (1)  that 
prescription  did  not  run  from  the  date  at 
which  the  error  was  committed,  but  from  the 
date  at  which  it  was  discovered,  and  the 
inhibition  set  aside ;  (2)  that  the  agent  was 
barred  from  pleading  that  the  error  was  imma- 
terial ;  (3)  that  the  action  was  barred  by  mora 
of  thirty  years.  Cooke  v.  Falconer's  Reps'.,  1850, 
13  D.  157  ;  23  J.  55,  424  * 

312.  Liability  of  Agent  to  Client- 
Negligence  —  Damages.  —  In  an  action  of 
damages  against  a  law  agent  for  the  loss  of  an 
action,  observed  that,  had  it  been  proved  that 
the  action  had  been  lost  through  crassa 
negligentia  on  the  part  of  the  agent,  the 
conclusions  of  the  action  so  lost  would  not 
necessarily  be  the  measure  of  damage,  but  the 
court  would  inquire  into  the  soundness  of  the 
claim.  Urquhart  v.  Grigor,  1857,  19  D.  853  ; 
29  J.  399  * 

313.  Liability  of  Agent  to  Client- 
Fraud— Breach  of  Trust— Issues.  —An  action 
was  directed  against  a  law  firm,  on  the 
allegation  that,  in  violation  of  their  duty  as 
agents,  they  had  become  the  purchasers  of 
certain  railway  shares,  which  they  had 
advised  their  clients  to  sell,  knowing  they 
would  increase  in  value.  Form  of  issues  to 
try  the  question.  Gourlaxfs  Trs.  v.  Kerr,  1 856, 
19  D.  135  ;  29  J.  64. 

314.  Liability  of  Agent— Purchase— Un- 
disclosed Principal— Personal  Liability— 
Proot — A  law  agent  having  negotiated  the 
purchase  of  a  security  constituted  by  a  dis- 
position ex  facie  absolute,  missive  letters  passed 
between  him  and  the  seller,  in  which  the 
terms  of  the  agreement  were  distinctly  set  forth, 
without  any  reference  to  prior  correspondence 
or  communings ;  held  (1)  that  it  was  incom- 
petent to  refer  to  previous  or  subsequent  cor- 
respondence to  prove  that  the  understanding 
was  that  the  agent  was  acting  for  another 
party ;  (2)  that  under  the  missives  the  agent 
was  individually  liable.  Edinburgh  <&  Glasgow 
Bank  v.  Steele,  1853,  25  J.  245;  2  Stuart 
227* 

315.  Liability  of  Agent  —  Liability  to 
Principal  —  Professional  Misconduct.  —An 

agent  for  a  private  pursuer  of  an  action  of 
declarator  of  contravention  of  law-burrows  used 
the  name  of  the  Lord  Advocate  as  joint 
pursuer  without  his  authority.  Held  that  the 
agent  was  personally  liable  in  expenses  to  the 
defenders.  Robertson  v.  Ross,  1873,  11  M.  910  ; 
45  J.  556* 

316.  Liability  of  Agent— Liability  to 
Client—  Wrongous   Diligence— Damages.— 

A  law  agent  employed  to  recover  a  debt, 
poinded  and  applied  for  warrant  to  sell  fanu- 
stocking  of  an  excessive  amount.  The  poinding 
was  suspended,  and  the  creditor  was  found 
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liable  in  expense*.     In  an  action  of  damages    raised  an  action  agaiust  the  country  agent  for 


at  his  instance  against  the  law  agent,  held  that 
there  was  no  such  clear  and  authoritative  rule 
of  law  or  practice  as  to  infer  either  gross 
ignorance  or  want  of  skill  on  the  part  of  the 
law  agent,  who  was  assoilzied.  Hamilton  v. 
Emslie,  1866,  7  M.  173  ;  41  J.  98  * 

317.  Liability  of  Agent— Liability  to 
Third  Parties  —  Excessive  Diligence  — 
Knowledge.— A  law  agent  is  not  liable  in 
damages  for  executing  diligence  for  a  sum 
larger  than  was  due,  unless  he  is  cognisant  of, 
or  ought  to  have  been  cognisant  of,  the  over- 
charge. Henderson  v.  Bouo,  etc.,  1871,  10  M. 
104  ;  44  J.  73  * 

318.  Liability  of  Agent  — Contracting 
without  Authority— Personal  Liability  for 
Implement. — Two  agents  having  entered  into 
a  minute,  referring  a  depending  process  to 
arbitration, and  "as  agents  "  binding  their  con- 
stituents to  implement  the  award  ;  but  one  of 
the  clients  (against  whom  the  award  was  given) 
having  refused  to  implement  it,  and,  on  a 
reference  to  oath,  deponed  that  she  had  not 
given  authority  to  her  agent  to  enter  into  the 
reference ;  held  not  an  act  falling  within  the 
ordinary  powers  of  an  agent,  and,  therefore, 
that  he  was  personally  liable  to  the  opposite 
partv  in  implement  of  the  award.  Livingston 
v.  Johnson,  1830,  8  S.  594  ;  5  Fac.  464  * 

319.  Liability  of  Agent— Accounting- 
Delivery  of  Titles— Summary  Action.— A 

summary  action  is  competent  against  a  law 
agent,  concluding  for  delivery  to  his  employer 
of  money  recovered  on  his  behalf  (the  agent's 
account  being  paid),  and  also  for  delivery 
of  papers.    Fenwick  v.  Dow,  1826,  4  S.  496  * 

320.  Liability  of  Agent  —  Annuity- 
Anticipating  Payments  —  Substitute  An- 
nuitant.— A  law  agent  for  an  annuitant  who 
uplifted,  under  a  claim  by  her  in  a  multiple- 
poinding,  the  proceeds  of  a  property  on  which 
the  annuity  was  secured,  and  applied  them  in 
extinction  of  arrears  and  future  annuities,  held 
not  responsible  to  a  substitute  annuitant,  on 
the  death  of  the  former,  for  the  value  of  the 
annuity.  Buchanan  v.  Pearson,  1840,  2  D. 
1177. 

321.  Liability  of  Agent— Diligence  — 
Accounting  for   Proceeds— Procedure.— A 

party  presented  a  summary  petition  to  the 
sheriff  against  bis  law  agents,  who  had  been 
employed  by  him  to  do  diligence  on  a  bill, 
concluding  for  payment  of  the  proceeds  of  a 
poinding  and  sale  which  had  been  received  by 
them,  under  deduction  of  any  counter  account 
they  might  have  against  him.  Objection, 
that  the  proceeding  was  incompetent  in  a 
summary  form,  as  it  resolved  into  an  action 
of  count  and  reckoning,  repelled.  Graham  v. 
Lang,  1860,  12  D.  754 ;  22  J.  262  * 

322.  Liability  of  Agent— Specific  Sum- 
Specific    Instructions  —  Repayment.  —  A  ! 
country  agent  remitted  £38  to  a  town  agent  j 
with  instructions  to  settle  a  debt,  but  no  settle- 
ment was  effected.    The  solicitor  afterwards  I 


payment  of  a  balance  alleged  to  be  due  to  him, 
in  which  he  insisted  on  applying  the  £38  in 
extinction,  pro  tanto,  of  this  balance.  Held,  in 
a  summary  petition  and  complaint,  that  the 
solicitor  was  liable  to  repay  the  £38  and  ex- 
penses.   Scott  v.  A.  B.,  1836,  14  S.  682  * 

323.  Liability  of  Agent— Actings  in 
mala  fide- Restitutio  in  integrum.— An 
agent  for  trustees  took  a  disposition  to  a  certain 
part  of  a  trust  estate  from  the  heir-at-law 
(who  had  only  a  liferent  under  the  trust,  but 
who,  passing  it  over,  made  up  titles  as  heir), 
in  security  of  a  debt  alleged  to  affect  the  trust, 
was  infef t  on  the  disposition,  and  conveyed  it 
to  third  parties,  and  subsequently  retired  from 
the  agency  of  the  trust ;  found  that  the  agent 
had  acted  in  mala  fide,  and  was  bound,  without 
awaiting  the  result  of  an  accounting,  to  restore 
the  estate  in  integrum.  Stevens1  Trs.  v.  Fraser, 
1836,  14  S.  676  ;  11  Fac.  577. 

324.  Liability  of  Agent— Compromise 
without  Authority— Reduction— Expenses. 
— When  an  agent  has  compromised  without 
authority  from  his  client,  he  may  be  liable  in 
the  expense  of  obtaining  a  reduction.  Cormie 
v.  Grigor,  1862,  24  D.  985  ;  34  J.  488.  Terms 
of  letters  which  held  sufficient  to  authorise  an 
agent  to  compromise  a  law-suit.  Cormie  v. 
Grigor,  1863,  1  M.  357 ;  35  J.  227  * 

325.  Liability  of  Agents— Composition- 
Undisclosed  Principal.— The  law  agents  of  a 
debtor  having  made  an  offer  on  the  part  of  a 
friend  of  the  debtor,  without  disclosing  the 
friend's  name,  of  10s.  per  pound,  to  stay 
caption  against  the  debtor,  found  personally 
liable  for  the  sum  offered.  Bores  v.  Home  <k 
Rose,  1842,  4  D.  673  ;  14  J.  265  * 

326.  Liability  of  Agent— Diligence  Sus- 
pended-Refusal to  Disclose  Authority- 
Expenses. — A  charge  on  a  decree  for  expenses 
in  an  inferior  court  having  been  resisted  by  a 
suspender,  on  the  ground  that  the  agent  who 
appeared  had  no  authority,  the  charger  called 
on  the  agent  to  sist  himself  in  the  suspension, 
or  to  produce  his  mandate ;  which  having 
declined  to  do,  and  refused  all  information  as 
to  his  authority,  held  that  he  was  liable  to 
relieve  the  charger  of  the  expenses  both  of  the 
action  and  suspension.  Philip  v.  Gordon, 
1848,  11  D.  175;  21J.  39. 

327.  Liability  of  Agent  —  Remit  to 
Accountant— Fees  for  Report— An  agent  is 
personally  liable  for  his  client's  share  of  the 
expense  of  a  report  of  an  accountant  ordered 
by  the  Lord  Ordinary,  and  he  cannot  relieve 
himself  by  intimating  to  the  accountant  that 
he  will  not  be  responsible.  Milne  v.  MiLean, 
1825,  4  S.  45. 

328.  Liability  of  Agent— Commissioner's 
Fee— Commissioner's  Remedy.—  H eld,  in  an 
action  by  a  commissioner  for  taking  proofs  in 
inferior  court  processes,  for  payment  of  hi* 
fees — (l)  that  tne  agent  on  whose  requisition 
he  baa  acted  was  personally  liable  for  these 
fees,  although  he  had  not  received  the  amount 
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from  his  client;  and  (2)  that  although  in 
general  the  proper  course  was  to  apply  to  the 
judge  before  whom  the  causes  were  tried,  yet 
that,  in  the  circumstances,  an  action  for  these 
fees  was  competent  in  the  Court  of  Session. 
M'Lachlan  v.  Flowerdew,  1851,  13  D.  1346  ;  23 
J.  611  * 

329.  Liability  of  Agent— Commissioner's 
Fee— Belief  for  One-Half  against  Opposite 
Agent. — Parties  having  been  allowed  a  con- 
junct probation,  and  the  defender  having  paid 
the  whole  of  the  commissioner's  fee,  held  that 
he  was  entitled  to  decree  against  the  agent  for 
the  pursuer,  personally,  for  the  pursuer's  half. 
A.  B.  v.  C.  D.,  1843,  6  D.  96  * 

330.  Liability  of  Agent  —  Accountant 
Employed  by  Him—Fee  for  Accounts.— A 

law  agent  extrajudicially  employing  an 
accountant  to  make  up  a  state  of  accounts  for 
behoof  of  his  client,  is  liable  to  the  ac- 
countant, although  he  has  not  received  pay- 
ment from  his  client.  Hutcheonv.  Scott,  1831, 
9  S.  611  * 

331.  Liability  of  Agent— Remit  to  Ac- 
countant—Expense of  Report.— An  agent  is 
personally  liable  to  an  accountant  for  the 
expense  of  a  report  prepared  under  a  remit  by 
the  court,  although  not  agent  at  the  date  of 
the  remit,  or  during  the  preparation  of  the 
report,  but  only  when  it  was  delivered,  he 
having  received  it  from  the  accountant.  Scott 
v.  Robertson,  1829,  7  S.  796  * 

332.  Liability  of  Principal  —  Special 
Authority— Ultra  fines  mandatL— A  person 
authorising  his  son  (a  minor)  to  write  a  letter 
on  business  to  an  agent,  and  to  place  the 
account  of  said  business  to  his  (the  father's) 
account—  held  not  liable  for  the  son's  subse- 
quent transactions  with  that  agent,  not 
specially  sanctioned  by  him.  Clyne  v.  Campbell, 
1829,  TJ.  247* 

333.  Liability  of  Client— Messenger-at- 
Arms—  Illegal  Actings.— Question  had  for  a 
party  who  employs  a  messenger-at-arms  is 
responsible  for  nis  illegal  and  unauthorised 
actings.  Mcnzies  v.  Stevenson  db  Co.,  1839, 
MCF.281. 

334.  Liability  of  Client  —  Mandate  — 
Implied  Mandate.  —A  creditor  authorised  an 
agent  to  recover  a  debt  from  a  debtor  in 
the  country,  and  the  agent  employed  an 
agent  there,  who  raised  an  action  in  the 
creditor's  name,  to  attach  goods  as  belonging 
to  the  debtor,  but  claimed  by  third  parties, 
who  obtained  decree  of  absolvitor,  with  ex- 
penses. Held  that  the  creditor  was  bound  to 
pay  the  expenses,  though  he  had  granted  no 
special  mandate  to  institute  that  action,  and 
was  not  aware  of  it.  Sanderson  v.  Campbell, 
1833,  11  S.  623* 

335.  Liability  of  Client— Knowledge  of 
Agent  —  Not  Implied.  —  Knowledge  of  an 
agent  does  not  necessarily  infer  in  law  know- 
ledge bv  his  client.  Balfour  v.  Lyle,  1836, 2  S. 
&  M'L/l.    Affg.  11  S.  906  * 


336.  Liability  of  Client  — Decree— Con- 
sent—Agent  Acting  without  Authority. — 
Question,  whether  an  agreement  entered  into  by 
an  agent  in  the  sheriff  court,  acting  without 
authority  from  his  client,  to  state  no  defence, 
but  to  submit  to  decree,  is  effectual.  Orr  v. 
Meikle  &  Smith,  1867,  39  J.  667. 

337.  Liability  of  Client— Employment- 
Actings —  Account. — A  party  who  admitted 
on  oath  that  he  had  been  cited  jointly  with 
another  defender  in  an  action,  to  whom  he 
gave  the  service  copy,  and  information  as  to  a 
counter  claim,  which  were  sent  to  an  agent 
who  acted  for  both  ;  that  he  had  personal 
intercourse  with  the  agent  on  the  subject ; 
and  did  not  allege  that  he  had  notified  to  him 
that  he  had  no  personal  interest  in  the  matter, 
or  that  the  agent  was  not  to  look  to  him  for 
payment, — held  liable  for  the  agent's  account 
(which  was  prescribed),  although  he  stated 
that  he  did  not  think  himself  indebted  for  the 
amount.  Grant  v.  Wishart,  1846,  7  D.  274  ; 
17  J.  139. 

338.  Mandate— Proof  of— Possession  of 
Service    Copy  Summons— Presumption.— 

Held  that  possession  of  a  service  copy,  even 
when  it  had  been  delivered  to  the  agent,  not 
by  the  nominal  defender  on  whom  it  was 
served,  but  by  the  party  who  had  the  sub- 
stantial interest  in  the  action,  afforded  a  legal 
presumption  of  employment  so  strong,  that  it 
could  be  redargued  only  by  evidence  that  the 
agent  was  aware  that  the  nominal  defender 
had  not  employed  him,  and  was  in  mala  fide 
in  conducting  the  proceedings  in  his  name. 
Muir  v.  Stevenson,  1850,  12  D.  612;  22  J. 
160* 

339.  Mandate— Proof  of— Purchase  for 
Client  —  Circumstantial   Evidence.  —  The 

ordinary  man  of  business  of  a  landed  proprietor 
having  bought  in  his  own  name  an  estate,  held 
that  the  question  as  to  whether  he  bought  for 
the  proprietor  or  not  was  not  one  of  trust 
under  the  Act  1696,  but  of  mandate  ;  and  that 
circumstantial  evidence  was  competent  to  prove 
the  mandate.  BosweU  v.  SeUcrtg,  1811,  Hume 
360. 

340.  Mandate— Donation— Parole  Proof 
— Competency. — Held  that  parole  evidence 
(and  that  of  the  defender  called  to  account  for 
the  contents  of  a  bill  in  favour  of  a  party 
deceased)  was  competent  to  prove  a  mandate 
to  make  a  donation  of  the  bill  which  was 
fulfilled  in  the  lifetime  of  the  mandant. 
Mackenzie  v.  Brodu,  1869,  21  D.  804,  1048  ; 
31  J.  691* 

341.  Mandate— Instructions  to  Defend— 
Authority  to  Compromise.— Circumstances 
in  which  held,  that  an  agent  had  authority 
from  his  client  to  compromise  an  action  which 
he  had  received  express  instructions  to  defend. 
Orr  v.  Meikle  <t-  Smith,  1867,  4  S.  L.  R.  173. 

342.  Mandate— Implied  Mandate  to  do 
Diligence — Belie! — A  client  transmitted  to 
his  law  agent  a  current  bill,  without  special 
instructions,  and  after  it  fell  due  the  agent 
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raised  diligence  upon  it;  in  the  meanwhile 
the  acceptor  bad  paid  part  of  it  to  the  client 
who  gave  no  notice  of  this  to  the  agent,  and 
the  acceptor  thereupon  got  the  diligence  sus- 
pended, with  expenses.  Held  that,  as  the 
agent  had  an  implied  mandate  to  do  diligence, 
he  was  not  liable  in  relief  to  the  client. 
M'Donald  v.  Kelly,  1821, 1  S.  101  * 

343.  Mandate  —  Implied  Mandate  — 
Inferior  Court. — Bill  of  suspension  of  a  decree 
of  an  inferior  court,  passed  on  caution,  on  the 
allegation  that  the  suspender  was  no  party  to 
the  process,  had  never  authorised  appearance 
to  be  made,  and  that  a  mandate  was  not 
implied  in  the  inferior  courts.  Dewar  v. 
Kinmonth's  Trs.,  1831,  US.  193. 

344.  Mandatary— Liability  of  Agent- 
Fug*  Warrant— Expenses,— A  law  agent, 
in  an  application  for  a  meditatio  fugcz  warrant, 
in  a  jurisdiction  where  the  applicant  was  not 
resident,  is  not  responsible  as  a  mandatary. 
Gncan  v.  Campbell,  1831,  9  S.  486 ;  1833,  11  S. 
999. 

345.  Mandate— Scope  of  Authority- 
Personal  Diligence.— The  signature  of  an 
English  creditor  along  with  that  of  a  pro- 
curator to  a  petition  for  warrant  to  apprehend 
a  debtor  as  in  meditations  fugee,  held  to  be  a 
sufficient  mandate  to  the  procurator  to  follow 
out  the  proceedings.  Hobson  v.  Foster,  1814, 
Hume  408. 

346.  Misconduct— Loan— Misrepresenta- 
tion as  to  Security. — A  law  agent  employed 
to  borrow  money  having  misrepresented  the 
nature  of  the  security  to  the  lender,  found 
liable  for  the  money  lent.  Brown  v.  Cuthill, 
1828,  4  Mur.  474. 

347.  Misconduct  —  Negligence  —  Lost 
Documents. — Circumstances  in  which  a  coach 
parcel,  containing  a  process  and  title  deeds, 
naving  been  duly  delivered  at  the  office  of  one 
of  the  agents  in  the  process,  and  having  been 
misplaced  for  several  years,  owing  to  the  negli- 
gence of  that  agent  or  some  party  for  whom  he 
was  responsible,  held  that  he  was  liable  for  the 
expense  of  certain  processes  thereby  occasioned. 
Hunter  v.  Fairweather,  1837,  15  S.  693. 

34&  Misconduct  —  Heritable  Loan  — 
Fraudulent  Misrepresentation  as  to  Se- 
curity—Ptocedura— Question :  If  the  agent 
of  a  borrower  fraudulently  represent  his 
client's  lands  to  be  held  in  fee-simple,  know- 
ing them  to  be  entailed,  and  fraudulently  state 
a  false  rental  to  the  lender,  can  the  lender 
bring  a  direct  action  against  the  agent,  con- 
cluding to  have  the  loan  taken  off  his  hands  ? 
or  must  the  lender  first  attempt  to  make  his 
security  available  for  what  it  will  bring  in  the 
market,  and  try  the  point  with  the  heirs  of 
entail,  whether  the  lands  are  entailed  ?  Martin 
v.  Goldie,  1834,  12  S.  830 ;  9  Fac.  426* 

349.  Misconduct- Negligence  — Bill  of 
Exchange— Scale  of  Damages.— Law  agents 
who  failed  duly  to  negotiate  a  bill  of  exchange, 
held  liable  in  reparation  to  their  client ;  and 
where  the  recourse  lost  was  against  a  bankrupt 


party,  question  whether  the  amount  of  the 
reparation  should  be  the  whole  sum  in  the 
bill,  or  the  dividend  which  would  have  been 
yielded  by  the  bankrupt  estate,  had  the  bill 
been  duly  ranked  on  it.  Pentland  v.  Wight, 
1833,  11  S.  804  * 

350.  Misconduct  —  Becovering  Fees  — 
Retaining  Same— Reporting  to  Society.— 

An  agent,  after  his  client  was  admitted  to  the 
poor's  roll,  and  one  of  the  agents  of  the  poor 
appointed,  continued  to  conduct  the  cause 
under  the  name  of  that  agent,  and  took  decree 
in  his  name  for  expenses  awarded  to  his  client, 
including  charges  allowed  to  a  witness,  which 
he  recovered,  but  withheld  from  the  witness, 
ordained  to  pay  the  amount,  and  his  conduct 
recommended  to  the  consideration  of  the 
Prese8  of  Solicitors,  of  which  body  he  was 
a  member.    Hanson  v.  Clyne,  1831,  9  S.  853. 

351.  Misconduct— Wrongous  Diligence- 
Client  and  Agent  both  Liable.— A  party 
was  imprisoned  for  a  debt  of  £21,  after  £7  of 
that  sum  had,  with  the  knowledge  of  the 
creditor  and  his  law  agent,  been  paid;  the 
jury,  in  an  action  of  damages,  awarded  a  sum 
of  £20  against  the  creditor,  and  £30  against 
his  law  agent.  Watson  v.  Gardner,  1834,  12 
S.  567. 

352.  Misconduct— Bad  Advice— Culpa— 
Expenses. — Law  agents  found  entitled  to  the 
expenses  of  an  advocation,  where  the  party 
alleged,  but  failed  to  prove,  that  they  im- 
properly advised  her  to  advocate,  and  were 
guilty  of  misconduct  in  the  cause.  Renney  v. 
Miller,  1833,  11  S.  799. 

353.  Misconduct  —  Proof—  Account.  — 

Where  an  employer  refused  payment  of  a 
business  account  on  a  groundless  allegation 
of  professional  misconduct,  the  court  gave 
decree  against  him  with  expenses.  Macqueen 
v.  Sir  W.  Baillie,  1836,  14  S.  599. 

354.  Misconduct  —  Petition  and  Com- 
plaint—Averments— Execution  Forged  by 
Messenger. — An  execution  having  been  forged 
by  a  messenger,  the  client  brought  a  petition 
and  complaint  against  the  agent,  in  wnich  he 
failed  to  aver  either  that  the  agent  forged  the 
execution,  or  had  guilty  knowledge  thereof. 
Held  that  averments  insufficient,  and  the 
petition  and  complaint  accordingly  dismissed. 
Watson  v.  Williamson,  1841,  3  D.  603. 

355.  Misconduct— Decree  for  Expenses- 
Liability  of  Client. — Observed  ,that  the  court 
cannot  listen  to  the  plea  of  an  agent's  miscon- 
duct or  irregularity,  as  a  ground  for  exempting 
his  client  from  liability  for  expenses  thereby 
occasioned  to  the  opposite  party.  Templeton  v. 
Wotherspoon  ds  Mack,  1836,  14  S.  812. 

356.  Misconduct— Bona  fides— Deed  in 
Agent's  Favour  —  Beduction.—  A  pursuer 
alleged  that  a  defender  acted  as  law  agent  and 
adviser  in  preparing  an  assignation  to  a  con- 
junct and  confident  person  without  a  true 
price,  and  a  translation  thereof  in  his  own 
favour,  knowing  the  whole  circumstances 
connected  with   both   deeds.      The   pursuer 
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having  taken  an  issue  to  set  aside  the  assigna- 
tion under  the  Act  1621,  held  also  entitled  to 
an  issue  at  common  law,  with  a  view  to 
reducing  the  translation,  without  putting  in 
issue  that  the  translation  was  granted  without 
a  price ;  the  defender's  knowledge  of  the 
circumstances  attending  the  granting  of  the 
assignation  being  sufficient  to  warrant  reduc- 
tion of  the  translation  in  his  own  favour. 
Caird  v.  Key,  1857,  20  D.  187  * 

357.  Misconduct  — Bona  fides  — Issues 
Adjusted. — An  action  was  directed  against 
a  law  firm,  on  the  allegation  that,  in  violation 
of  their  duty  as  agents,  they  had  become 
purchasers  of  certain  railway  shares,  which 
they  had  advised  their  clients  to  sell,  knowing 
they  would  increase  in  value.  Form  of  issues 
to  try  the  question.  Oourlay's  Trs.  v.  Kerr, 
1856,  19  D.  135  ;  29  J.  64. 

358.  Negligence  —  Damages  —  Feudal 
Title. — As,  in  the  absence  of  express  stipula- 
tion, the  seller  of  a  heritable  subject  is  not 
bound  to  grant  a  disposition  with  a  double 
manner  of  holding,  but  only  such  a  disposition 
as  would  enable  the  purchaser  to  take  his 
place,  held  that  a  purchaser's  agent  was  not 
liable  in  damages  for  taking  a  disposition  with 
an  obligation  to  infeft  only  a  se,  and  a  pro- 
curatory  of  resignation,  and  no  precept  of 
sasine.  Miller  v.  Young,  1843,  6  D.  149 ;  16 
J.  115. 

359.  Negligence  —  Wrongous  Imprison- 
ment of  Pursuer— Joint  Liability  of  Agent 
and  Client. — Circumstances  in  which  a  party, 
who  was  imprisoned  for  half  an  hour,  in  virtue 
of  a  process-caption,  was  found  (by  a  jury)  not 
entitled  to  damages,  although  the  process  had 
been  returned  above  an  hour  before  the  incar- 
ceration; and  opinion  by  the  court,  that  if 
damages  had  been  due,  the  party  who  raised 
the  action  in  which  the  process-caption  was 
taken  out,  and  his  agent  who  conducted  the 
process,  were  equally  liable  to  the  person 
incarcerated.  Pearson  v.  Anderson,  1833,  11 
S.  1008.* 

360.  Negligence— Proof  of— Account.— A 
suspension  of  a  bill  which  had  been  granted  to 
the  law  agent  of  a  party  in  payment  of  an  ac- 
count of  business  done,  on  the  ground  that  the 
law  agent  had  been  guilty  of  gross  negligence 
and  want  of  professional  skill,  in  consequence 
of  which  the  business  on  account  of  which  the 
bill  had  been  granted  was  useless ;  refused,  as 
he  failed  to  instruct  his  allegations.  Train  v. 
Carlaw,  1846, 18  J.  258  * 

361.  Negligence— Notary— Protested  Bill 
— Defences. — A  notary  who  was  employed  by 
bank  agents  to  protest  their  bills,  on  an 
arrangement  whereoy  they  drew  three-fourths, 
and  he  one-fourth  of  the  charges,  committed  a 
blunder  in  the  date  of  an  instrument  of 
protest  of  a  bill,  in  respect  of  which  a  charge 
on  it  was  suspended ;  held,  in  an  action  by  the 
bank  agents,  that  the  notary  was  entitled  to 
show,  prout  de  jure,  that  there  was  no  debt 
which  could  have  been  recovered  by  them,  and 


that  they  were  not  onerous  holders.  Question^ 
whether  the  agents  drawing  so  great  a  part  of 
the  remuneration  for  the  work,  could  claim 
damages  from  the  notary  on  account  of  its 
being  ill  performed.  Murray  db  Son  v.  Taylor, 
1828,  6  S.  802* 

362.  Negligence— Misconduct  of  Cause — 
Account.— Circumstances  as  to  the  conduct  of 
a  cause  by  an  agent  not  relevant  to  relieve  the 
client  from  payment  of  his  account.  Landale 
v.  Tod,  1831,  9  S.  268  * 

363.  Negligence— Misconduct  of  Cause — 
Account. — Circumstances  in  which  a  client 
was  found  not  liable  to  pay  his  agent  an 
account  of  expenses  incurred  in  a  process,  in 
respect  of  the  expenses  having  chiefly  arisen 
from  the  agent  misconducting  the  cause. 
Lockhart  da  Sons  v.  Wighton,  1830, 9  S.  134  * 

364.  Negligence- Loss  of  Title  Deeds- 
Resulting  Actions.— Circumstances  in  which 
a  coach  parcel,  containing  a  process  and  title 
deeds,  having  been  duly  delivered  at  the  office 
of  one  of  the  agents  in  the  process,  and  having 
been  misplaced  for  several  years,  owing  to  the 
negligence  of  that  agent,  or  some  party  for 
whom  he  was  responsible ;  held  that  he  was 
liable  for  the  expense  of  certain  processes 
thereby  occasioned.  Hunter  v.  Fatrweather, 
1837, 15  S.  693. 

365.  Negligence— Loss  of  Funds— Ac- 
count—Defence  to  Payment.— In  an  action  by 
an  agent  under  a  sequestration  against  a  creditor 
for  payment  of  his  account,  it  is  not  a  sufficient 
defence  that  instructions  had  been  given  to 
the  trustee,  and  inserted  in  the  sederunt-book 
by  the  agent,  to  raise  an  action  for  a  debt,  and 
obtain  a  vendition  of  the  share  of  a  ship, 
which  not  having  been  done,  the  debt  and 
price  of  the  share  had  been  lost, — there  being 
no  evidence  that  the  agent  had  received 
instructions  from  the  trustee  to  take  such  steps. 
Young  v.  Robertson,  1827,  5  S.  502. 

366.  Negligence  — Wrongous  Conviction 
—  Inept  Declaration.  —  A  warrant  of  im- 

Srisonment  of  a  servant  under  the  statute  4 
feo.  iv.  c.  34,  granted  by  justices  of  the  peace, 
was  set  aside,  in  respect  the  declaration  of 
the  servant  on  which  the  conviction  bore  to 
have  proceeded  was  not  authenticated  by  the 
signature  of  the  justices,  whereupon  the 
servant  raised  an  action  against  the  master 
for  wages  and  damages.  In  an  action  raised 
by  the  master  against  the  agents  who  acted  for 
him  in  the  prosecution  before  the  justices, 
held  that  the  agents  were  guilty  of  gross 
negligence  or  want  of  skill  in  not  seeing  to 
the  due  authentication  of  the  declarations,  and 
the  regularity  of  the  proceedings  and  warrant 
of  imprisonment,  and  were  liable  in  relief  to 
their  employer.  Smith  v.  Grant,  etc.,  1858, 
20  D.  1077 ;  30  J.  652  * 

367.  Negligence— Heritable  Bond— Prior 
Bond. — A  trustee,  who  also  acted  as  law  agent 
and  factor  for  the  trust  estate,  lent  £600  of  the 
trust  funds,  on  bond  and  disposition  in  security 
containing  a  power  of  sale,  over  a  heritable 
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subject  worth  about  £4000,  but  on  which  there 
was  a  prior  security  for  £3000 ;  he  thereafter 
brought  the  subject  to  sale,  in  virtue  of  the 
powers  in  his  bond,  and  the  articles  of  roup 
stipulated  that  the  purchaser  should  find 
security  for  the  price  within  three  weeks, 
failing  which  the  exposer  should  be  entitled  to 
bring  the  subjects  to  a  second  sale.  The 
subjects  were  bought  in  for  the  debtor,  but  the 
agent  failed  to  demand  security,  or  to  expose 
the  subjects  to  a  second  sale ;  and  the  debtor 
having  become  bankrupt,  and  the  subject 
proving  insufficient  for  payment,  held  that  the 
agent  was  liable  for  the  loss.  Davidson  v. 
Thompson,  1849, 12  D.  179 ;  22  J.  20  * 

368b  Negligence— Heritable  Bond— Prior 
Bonds— Accumulated  Interests.— An  agent 
who  had  been  employed  to  effect '  a  loan  on 
heritable  security,  and  who  had  neglected  to 
communicate  to  his  employer  the  existence  and 
effect  of  large  arrears  of  interest  which  had 
accumulated  on  prior  heritable  debts  affecting 
the  estate,  having  been  found  responsible  for 
the  loss  occasioned  to  his  emplover,  in  so  far 
as  the  arrears  of  interest  affected  or  lessened 
the  sum  which  he  would  otherwise  have  drawn 
from  the  estate,  in  virtue  of  his  heritable  bond ; 
held  that  the  finding  applied  to  arrears  of 
interest  which  had  accumulated  on  a  bond  in 
favour  of  the  employers  brother,  in  conjunction 
with  whom  the  posterior  loan,  on  which  the 
loss  arose,  was  made.  Sir  C.  Campbell  v. 
Campbell  efc  Clason,  1843,  5  D.  1081 ;  15  J. 
434. 

369.  Negligence— Faulty  Heritable  Bond 
—Loss  of  Security.- An  agent  is  liable  for 
the  loss  arising  from  an  heritable  security  not 
having  been  effectually  completed.  Rowand  v. 
Stevenson,  1830, 4  W.  &  S.  177.  Affg.  5  S.  903  ; 
2  Fac  603  * 

370.  Negligence— Heritable  Bond— Prior 
Incumbrances.— A  party  advancing  a  loan 
on  heritable  security  to  his  brother-in-law, 
employed  an  agent  to  complete  the  security, 
who,  trusting  to  the  statement  of  preferable 
burdens  given  by  the  borrower's  agent, 
omitted  to  make  a  search  of  incumbrances. 
The  lender  controlled  the  application  of  the 
money  lent,  and  several  years  after  the  bank- 
ruptcy of  the  borrower,  and  the  insufficiency 
of  the  estate  to  pay  any  part  of  the  loan, 
brought  an  action  against  the  agent  to  repair 
the  Toss,  which  was  libelled  to  have  arisen 
from  his  negligence  and  violation  of  duty  in 
not  searching  the  register,  and  failing  to 
communicate  the  prior  incumbrances.  Circum- 
stances, in  which — Held  that  the  loss  arising 
from  the  transaction  was  not  proved  to  be 
imputable  to  misrepresentation  by  the  agent, 
or  to  his  failure  to  make  the  usual  searches  of 
the  records,  before  the  transaction  was  entered 
into.  Campbell  v.  Campbell  <&  Clason,  1845, 
17  J.  (H.  L.)  500.  Revg.  1  D.  270 ;  14  Fac. 
255* 

37L  Negligence— Gross  Error— Loss  of 
Claim  for  Account. — A  law  agent  held  not 
entitled  to  receive  payment  of  his  charges  for 


preparing  a  disposition  omnium  bonorum  by  a 
person  incarcerated  under  the  Act  of  Grace  in 
favour  of  his  client,  in  respect  of  a  gross  error, 
although  the  client  had  granted  his  Dill,  under 
a  small  deduction,  for  the  amount.  Haggart  v. 
Cooper  db  Pearson,  1835, 11  Fac.  77. 

372.  Negligence— Fugs  Warrant— Aver- 
ments.— Averments,  that  a  writer  who  had 
been  employed  to  present  a  meditatio  fugue 
petition,  had,  after  obtaining  the  warrant,  put 
it  for  execution  into  the  hands  of  a  justice  of 
peace  officer  who  had  not  found  security  for 
the  performance  of  his  duties,  and  by  whose 
culpable  negligence  the  party  against  whom 
the  warrant  was  directed,  after  having  been 
apprehended,  was  allowed  to  escape ;  held  not 
relevant  to  entitle  the  pursuer  to  an  issue  as 
against  the  agent,  there  being  no  averment 
that  the  warrant  itself  was  defective.  Russell 
v.  Hedd-erwick,  1859,  21  D.  1325  ;  31  J.  724. 

373.  Negligence— Failure  to  Obtain  Re- 
moval of  Lease— Duty  of  Factor  on  Agent's 
Estate. — A  judicial  factor  was  appointed  upon 
the  estate  of  a  deceased  writer  to  the  signet 
under  sec.  164  of  19  and  20  Vict  c.  79.  The 
estate  was  admittedly  insolvent  Held  that, 
in  a  partial  scheme  of  division  submitted  by 
the  judicial  factor,  he  was  bound  to  set  aside 
and  retain  a  dividend  corresponding  to  a  claim 
of  £10,000  damages  made  by  the  trustees  of 
a  deceased  client,  for  alleged  neglect  on  the 
part  of  the  deceased  writer  to  the  signet  time- 
ously  to  intimate  to  the  client's  landlord  a 
demand  for  renewal  of  a  lease.  Wighfs  Trs.  v. 
Jamieson,  1863,  1  M.  816  ;  35  J.  507  * 

374.  Negligence  —  Failure  to  Complete 
Security — Defences. — A  instructed  an  agent 
to  prepare,  for  behoof  of  several  parties  who 
had  become  cautioners  for  him,  on  the  stipula- 
tion that  they  should  get  security,  a  bona  and 
assignation  in  security  of  a  lease.  After  the 
deed  was  prepared  ana  executed,  it  was  placed 
in  the  agent's  hands,  unintimated  and  unregis- 
tered :  he  neither  intimated  nor  registered"  it 
till  A  became  insolvent,  and  the  security  was 
unavailing.  The  jury  found  the  agent  liable 
in  damages  to  the  cautioners,  and  the  court 
refused  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  evidence,  holding  that, 
in  the  circumstances,  the  agent  retained  the 
deed  for  the  benefit  of  the  cautioners,  and  the 
jury  were  entitled  to  think  that  he  ought  to 
have  completed  the  assignation,  notwithstand- 
ing that  he  was  instructed  to  the  contrary 
by  A,  and  that  he  was  liable  in  damages  for 
his  failure  so  to  do,  although,  previous  to  the 
date  of  the  deed,  A  had  granted  an  assigna- 
tion in  favour  of  another,  which,  if  completed 
(which  it  was  not  at  the  time),  would  have 
rendered  the  second  assignation  worthless. 
Fleming  v.  Robertson,  1861,  23  D.  (H.  L.)  8 ; 
4  Macq.  167  * 

375.  Negligence  —  Heritable  Bond  — 
Failure  to  Obtain  Security  —  Liability.— 
A  trustee,  who  also  acted  as  law  agent  and 
factor  for  the  trust  estate,  lent  £600  of  the 
trust  funds,  on  bond  and  disposition  in  security 
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containing  u  power  of  sale  over  a  heritable 
subject  worth  about  £4000,  but  on  which 
there  was  a  prior  security  for  £3000.  He 
thereafter  brought  the  subject  to  sale  in  virtue 
of  the  powers  in  his  bond,  and  the  articles  of 
roup  stipulated  that  the  purchaser  should  find 
security  for  the  price  within  three  weeks, 
failing  which  the  exposer  should  be  entitled 
to  bring  the  subjects  to  a  second  sale.  The 
subjects  were  bought  in  for  the  debtor,  but 
the  agent  failed  to  demand  security,  or  to 
expose  the  subjects  to  a  second  sale ;  and  the 
debtor  having  become  bankrupt,  and  the 
subject  proving  insufficient  for  payment,  held 
that  the  agent  was  liable  for  the  loss.  David- 
son v.  Thompson,  1849, 12  D.  179  ;  22  J.  20* 

376.  Negligence— Failure  to  do  Diligence 
— Special  Circumstances. — An  English  credi- 
tor instructed  a  law  agent  in  Edinburgh  to 
use  diligence  on  a  protested  bill  against  the 
acceptor,  an  Englishman,  who  had  come  to 
Scotland  to  be  present  as  a  knight  at  the 
Eglinton  Tournament.  The  only  known  pro- 
perty of  the  acceptor  in  Scotland  were  his 
accoutrements  and  two  horses ;  the  former  were 
in  the  inn  where  he  slept,  and  the  horses  in 
the  stables  of  Eglinton  Castle.  In  an  action 
by  the  creditor  against  the  law  agent,  as  liable 
for  the  debt,  held  that,  in  the  circumstances, 
there  was  no  failure  of  duty  on  the  part  of  the 
agent  in  not  arresting  the  horses  and  accoutre- 
ments. Hume  v.  Baillie,  1852,  14  D.  821 ;  24 
J.  462  ;  1  Stuart  766  * 

377.  Negligence— Failure  to  do  Diligence 
—Special  Circumstances.— A  law  agent  who 
was  employed  to  uplift  rents,  and  did  so 
mainly  as  a  friend  and  relative,  without  any 
authority  to  do  diligence,  held  (affirming  the 
judgment  of  the  Court  of  Session),  under  the 
particular  circumstances,  not  liable  for  rents 
due  by  tenants  who  had  become  insolvent 
without  diligence  being  used  to  recover  them. 
Macdoual  v.  BucKan,  1817,  6  Dow  127;  6  Pat. 
330.    Affg.  26  June  1812,  F.  C. 

378.  Negligence  —  Erroneous  Advice  — 
Reduction.  —  Circumstances  in  which  an 
allegation  of  a  party  having  entered  into  a 
transaction  under  erroneous  advice  from  her 
agent,  who  acted  also  for  the  other  party, 
was  not  relevant  to  set  aside  the  transaction. 
Stewart  v.  Stewart,  1839,  M'L.  &  R.  401.  Affg. 
16  S.  112;  12Fac.  122* 

379.  Negligence— Error  of  Judgment- 
Insufficient  Averments.  —  Circumstances  in 
which  an  objection  by  a  client  to  payment  of 
an  agent's  account,  in  respect  of  mismanage- 
ment of  a  cause,  by  not  insisting  on  counsel 
taking  an  objection  to  the  admission  of  certain 
evidence,  and  by  certain  exceptions  to  the 
charge  of  the  presiding  judge  not  having  been 
previously  taken,  repelled.  Burnm  v.  Morris, 
1849,11  D.  1258;  2U.  501* 

380.  Negligence— Bad  Advice— Diligence 
against  Client— Defences.— A  party  pursued 
his  former  agent  for  the  loss  and  damage  he  had 
sustained  by  his  culpable  and  wilful  negligence, 


against  which  he  was  "  bound  by  law  and  express 
agreement  to  guarantee  "  the  pursuer.  Among 
the  pursuer's  allegations  were,  that  diligence 
against  his  effects  had  been  carried  through 
owing  to  the  defender's  neglect  to  intimate  a 
sist  and  against  his  person,  owing  to  his  having 
sold  his  goods,  which  a  creditor  had  poinded, 
the  pursuer  being  induced  to  disregard  the 

Soinding  by  receiving  a  letter  from  the 
efender,  saying  that  the  poinding  was  illegal, 
and  should  be  disregarded,  and  that  he,  the 
agent,  would  guarantee  him  against  the  con- 
sequences. Objections  revelled— -{I)  that  the 
agent  was  not  responsible  for  not  having 
intimated  the  sist,  as  the  interlocutor  granting 
it  contained  no  order  for  intimation ;  (2)  that 
he  was  not  responsible  under  the  guarantee, 
as  it  was  pactum  illicitum.  Anderson  v.  Torrie, 
1857,  19  D.  356 ;  29  J.  157  * 

381.  Negligence— Decree  in  Absence — 
Reponing  —  Expenses.  —  Creditors  reponed 
against  an  interlocutor  in  absence  allowing  the 
benefit  of  cessio,  on  condition  of  their  agent, 
through  whose  neglect  the  decree  had  passed 
in  absence,  being  personally  liable  to  the 
pursuer  for  the  expenses  subsequent  to  the 
interlocutor.  APKechnie  v.  Hauiday,  1856, 
18  D.  659 ;  28  J.  283  * 

382.  Negligence  — Bill  of  Exchange  — 
Failure  to  Negotiate— Scale  of  Separa- 
tion. —  Law  agents  who  failed  duly  to 
negotiate  a  bill  of  exchange,  held  liable  in 
reparation  to  their  client;  and  where  the 
recourse  lost  was  against  a  bankrupt  party, 
Question,  whether  the  amount  of  the  reparation 
should  be  the  whole  sum  in  the  bill,  or  the 
dividend  which  would  have  been  yielded  by 
the  bankrupt  estate,  had  the  bill  been  duly 
ranked  on  it.  Pentland  v.  Wight,  1833,  11 
S.  804  * 


383.  Negligence— Assignation  of  ] 
Assignees  Excluded.  — An  agent  was  employed 
by  a  tenant  of  fishings  in  Scotland  to  prepare 
an  assignation  of  the  lease  on  behalf  of  himself 
and  a  party  in  London  (who  had  agreed  to 
make  advances  in  money  to  the  tenant  on 
getting  a  valid  security  by  secret  assignation 
of  his  lease),  and  the  agent,  although  the  lease 
excluded  assignees  without  consent  of  the 
landlord,  prepared  and  got  executed  and  sent 
to  the  party  in  London  an  assignation ;  and 
the  party  thereupon  made  advances,  and  the 
tenant  became  bankrupt.  Held,  in  an  action 
of  reparation  against  tne  agent,  and  on  a  bill 
of  exceptions  after  verdict  against  him,  that  it 
was  not  relevant  to  allege  that,  if  the  assigna- 
tion had  been  an  effectual  security,  the  party 
would  not  have  realised  any  proceeds  from  the 
fishings ;  seeing,  that  if  he  had  been  apprised 
of  the  invalidity  of  the  security,  he  would  not 
have  made  the  advances.  Stuart  v.  Miller, 
1840,  3  D.  255  ;  16  Fac.  175  * 

384.  Pactum  illicitum— Secret  Contract 
as  to  Profits. — An  agreement  between  a  law 
agent  and  a  messenger-at-arms,  by  which  the 
messenger  was  to  act  in  the  employment  of  the 
agent  for  a  fixed  yearly  salary,  and  the  agent 
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was  to  draw  the  fees  and  emoluments,  held  to 
be  pactum  illicituin,  and  action  refused  for  an 
alleged  breach  of  it.  Henderson  v.  Mackay, 
1832, 11  S.  225  * 

335.  Pactum  illicitnm— Secret  Contract 
to  Share  Profits. — A  law  agent  in  the  country 
qualified  to  practise  before  the  inferior  courts, 
out  not  the  supreme,  entered  into  a  contract 
with  an  agent  qualified  to  practise  before  the 
supreme  courts  for  a  share  of  the  profits  of  his 
business  carried  on  in  that  court,  and  to  keep 
the  contract  secret ;  held  that  such  a  contract 
was  unlawful.  A.  B.,  1833,  6  W.  &  S.  488. 
Affg.  10  S.  523 ;  7  Fac.  385. 

386.  Pactum  illicitnm  —  Secret  Scheme 
to  Overcharge. — An  agreement  between  an 
agent  in  the  Court  of  Session  and  a  solicitor 
before  the  inferior  courts,  that  the  agent  should 
draw  the  papers  of  his  clients  in  actions  before 
the  inferior  courts,  and  receive  the  fees  of 
drawing,  while  the  solicitor  should  revise  and 
sign  them  as  drawn  by  himself,  and  receive 
a  shilling  per  sheet,  besides  the  fees  of 
attendance;  held  illegal,  and  not  available 
as  a  defence  against  a  claim  by  the  solicitor 
for  full  fees.  Brash  v.  M'Kinnon,  9  Mar.  1820, 
F.C. 

387.  Pactum  illicitnm— Percentage  on 
Soma  Recovered. — A  spontaneous  agreement 
by  creditors,  pursuers  of  a  reduction  of  an 
entail,  to  allow  their  country  agent  (who  had 
at  one  time  been  a  member  of  the  College  of 
Justice,  but  had  long  previously  ceased  to  be 
bo)  a  percentage  on  the  sums  recovered,  over 
and  above  his  account,  found  not  to  warrant  a 
complaint  by  the  defender  against  the  agent. 
GUuford  v.  Morrison,  1823, 2  S.  417  * 

388.  Pactum  illicitnm  —  Pactum  de 
quota  litis — Reduction. — A  transaction  set 
aside,  whereby  a  client  became  bound  to 
divide  the  subject  of  a  lawsuit  with  his  legal 
adviser,  reserving  all  claims  for  remuneration. 
Johnston  v.  Rome,  1831,  9  S.  364  ;  6  Fac.  264  * 

389.  Pactum  illicitum  —  Pactum  de 
quota  litis — Loss  of  Remuneration.— An 
agreement  was  entered  into  between  an  agent 
and  client  by  which  the  former  was  to  fight  at 
his  own  expense,  but  to  receive,  if  successful,  a 
large  proportional  sum  in  addition  to  the  costs 
ana  charges  incurred.  The  claim  having  been 
unsuccessful,  and  the  solicitor  having  sued  for 
his  business  account,  on  the  ground  that  the 
agreement  was  pactum  illicitum ;  held,  that  as 
the  professional  services  and  outlay  contained 
in  the  account  arose  under  the  agreement,  he 
was  not  entitled  to  maintain  that  he  was 
employed  on  a  footing  inconsistent  with  that 
agreement.  Bolden  v.  Foggot  1850,  12  D.  798 ; 
22  J.  341* 

390.  Pactum  illicitum— Gift  over  and 
above  Business  Account— Seduction.— An 
obligation  by  a  client  to  his  agent  while  the 
relation  of  agent  and  client  still  subsisted,  for 
a  sum  of  money  as  a  gift,  in  addition  to  the 
ordinary  business  charges,  held  "in  the  cir- 
cumstances" null,  and  reduced  accordingly. 


Opinion,  That  such  an  obligation  is,  ipso  jure, 
null,  irrespective  of  the  circumstances  in  which 
it  may  be  granted.  Anstruther  v.  Wilkie,  1856, 
18  D.  405  ;  28  J.  136* 

391.  Pactum  illicitum  —  Commission  — 
Jus  tertii. — Questions — (1)  Is  it  pactum  illicitum 
for  a  law  agent  to  agree  to  pay  a  percentage  of 
his  account  to  a  third  party  for  an  introduction 
to  the  business  ?  (2)  When  said  law  agent  sues 
his  clients  for  his  account  can  they  found  on 
such  an  agreement  in  defence,  on  the  ground 
that  they  are  being  exposed  to  a  claim  by  a 
third  party?  Pattison  v.  Roy,  Blunt,  &  Co., 
1845, 18  J.  88* 

392.  Pactum  illicitum— Agreement  as  to 
Fees  and  Outlays. — A  law  agent  who  com- 
mitted a  blunder  in  conducting  a  criminal  pro- 
secution, offered  to  conduct  a  new  prosecution, 
"  and  to  charge  nothing  therefor,  except  mere 
outlays,  shoula  we  not  succeed  in  proving  A.  B. 
to  be  the  guilty  person  " ;  this  offer  was  accepted, 
and  the  prosecution  failed.  Held  that  the 
agreement  was  lawful.  Swanson  v.  Robertson, 
1833,  11  S.  718  * 

393.  Pactum  illicitum— Secret  Commis- 
sions—Not Enforceable.—  An  agreement  by 
which  a  country  agent  undertakes  to  employ 
an  agent  in  Edinburgh  in  the  business  of  his 
clients,  and  make  advances  to  him,  and  stipu- 
lates for  a  share  of  the  profits,  and  that  the 
agreement  be  kept  secret,  is  illegal,  and  not 
actionable.  Gilfillan  v.  Henderson,  1832,  10  S. 
523 ;  7  Fac.  385. 

394.  Poor's  Agent— Eight  of  Agent— 
Diligence. — An  agent  for  a  pursuer  on  the 
poor's  roll  obtained  decree  for  a  sum  of  damages 
and  expenses  against  the  defender,  and  there- 
after he  got  decree  in  an  action  against  the 
pursuer  for  the  expenses  not  awarded  against 
the  defender,  in  virtue  of  which,  and  of  a  decree 
in  a  multiplepoinding  raised  by  the  defender 
as  to  the  sum  of  damages,  he  got  payment ; 
held,  in  a  reduction  by  the  pursuer  of  the 
decrees  involving  the  question  as  to  the  right 
of  the  agent  to  recover  expenses  from  him,  that 
the  agent  had  a  right  to  do  so  out  of  any  fund 
belonging  to  him  ;  but  observed  that  he  would 
not  be  permitted  to  operate  payment  by  personal 
diligence.  Taylor  v.  Barr,  1841,  3  D.  892  ;  16 
Fac.  936  * 

395.  Poor's  Agent  — Cross  Decrees  for 
Expenses— Compensation.— A  party  on  the 
poor's  roll  obtained  an  interim  award  of 
expenses.  Held  that  the  opposite  party  was 
entitled  to  set  off  against  this  award  a  decree 
for  expenses  obtained  by  him  at  a  former  period 
of  the  litigation,  before  the  other  party  was  put 
upon  the  poor's  roll ;  and  that  the  fact  that  the 
agent  in  favour  of  whose  client  the  award  was 
now  made  was  an  agent  for  the  poor  did  not 
alter  the  general  rule.  Gordon  v.  Davidson, 
1865,  3  M.  938  ;  37  J.  494* 

396.  Poor's  Agent— Expenses  Paid  to 
Poor's  Agent— Repetition.— In  a  judicial 
reference,  a  party  on  the  poor's  roll  was  found 
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entitled  to  certain  expenses,  in  consequence  of 
his  opponent  having  failed  timeously  to  lead 
his  proof,  and  these  were  paid  to  his  agent. 
Thereafter,  judgment  was  pronounced  against 
him  with  expenses,  including  those  formerly 
awarded.  The  opponent  then  sued  the  agent 
for  repetition  of  the  sum  paid.  Held  that  the 
agent  must  repay  these.  Christie  v.  A.  B.,  1833, 
5  J.  371  * 

397.  Powers  of  Agent— Power  of  Attor- 
ney— Special  Mandate. — A  power  of  attorney 
executed  by  substitute  heirs  of  entail,  in  India, 
relative  to  a  bill  in  Parliament  for  selling  part 
of  the  estate,  authorised  the  attorney  "  to  appear 
before  the  Lord's  committee,  to  whom  the  bill 
may  be  referred,  and  also  before  the  committee 
of  the  House  of  Commons,  etc.,  and  then  and 
there  to  signify  and  give  their  consent" ;  but  it 
did  not  reach  this  country  until  after  the  bill 
had  passed  into  an  Act,  containing  a  clause  that 
none  of  its  provisions  should  take  effect  until 
the  consent  of  the  heirs  "to  this  Act"  shall  be 
declared  "before  the  Court  of  Session"  by  a 
deed  executed,  or  to  be  executed.  Held  that 
the  power  of  attorney  was  not  sufficient  to 
warrant  the  court  to  interpone  their  authority, 
seeing  that  it  was  not  in  precise  conformity 
with  the  requisites  of  the  Act.  Sir  W.  M. 
Napier,  1837,  15  S.  745. 

398.  Powersof  Agent— PersonalDiligence 
— Implied  Powers. — Observed,  that  the  em- 
ployment of  an  agent  to  execute  the  diligence 
of  imprisonment  against  a  debtor  (the  employer 
residing  at  a  distance),  gives  an  implied  power 
to  the  agent  to  receive  intimation  from  the 
prisoner  in  a  process  of  aliment  under  the  Act 
of  Grace,  equivalent  to  intimation  to  the 
principal  party.  Mackenzie  v.  McLean,  1830, 
8  S.  306 ;  5  Fac.  258. 

399.  Powersof  Agent— Beco  very  of  Debt 
—Discretion. — Under  general  instructions  to 
recover  payment  of  a  debt,  the  agent  is  entitled 
to  use  a  sound  discretion  in  executing  not  only 
personal,  but  other  diligence.  Macara  v. 
Phillips,  1825,  4  S.  296  * 

400.  Powers  of  Agent— Release  of  Wit- 
ness.— A  law  agent  cannot  grant  a  release  to  a 
witness  without  a  power  of  attorney  from  his 
client.  DicksoH  v.  Taylor,  1816,  1  Mur.  143, 
144. 

401.  Powersof  Agent— Consent  to  Refer- 
ence —  Signature  of  Counsel  —  Question, 
whether  a  consent  to  a  reference,  which  the 
agent  was  not  authorised  to  give,  being  signed 
by  counsel,  binds  the  client  in  a  question  with 
the  opposite  party.  Ballandene  v.  Chrystal, 
1831,  10  S.  168  * 

402.  Powersof  Agent— Binding  Principal 
— Writ. — Circumstances  in  which  the  writ  of 
an  agent  held  binding  on  his  constituent. 
M'Ghegor  v.  M'Gregor,  1860,  22  D.  1264;  32 
J.  565* 

403.  Powers  of  Commissioner  —  Client 
furth  of  Scotland — Mandatory. — A  commis- 
sioner cannot  appoint  a  mandatory  in  an  action 


for  a  principal  pursuer  out  of  the  country. 
Dempster  v.  Potts,  1836,  14  S.  521* 

404.  Qualification— Misrepresentation — 
No  Licence— No  Pees.— Agents  are  not  en- 
titled  to  charge  against  their  clients  the  expense 
of  court  business  conducted  by  them  under  the 
name  of  procurators  duly  entered,  while  not 
themselves  entered  as  such.  Johnson  v.  MiQueent 
1835,  13  S.  682  ;  10  Fac.  469. 

405.  Qualification  — Notary-Public—Ad- 
mission —  Disqualification.  —Notaries-public 
found  to  have  a  title  to  object  to  a  party 
accused  of  falsehood  and  fraud  being  admitted 
a  notary.    Mitchell  v.  Gregg,  7  Dec.  1815,  F.  C. 

406.  Qualification— No  Licence— Special 
Employment.  —  The  clerk  of  a  provincial 
board  of  commissioners,  who  was  not  a  pro- 
curator before  any  court,  and  had  no  attorney's 
licence,  held  entitled  to  charge  for  agent's 
business  performed  by  him  in  a  cause  in  whicli 
the  commissioners  were  parties — the  employ- 
ment of  the  clerk  having  saved  the  employment 
of  another  agent.  Ewing  v.  Glasgow  Police 
Commrs.,  1837,  15  S.  553. 

407.  Qualification  —  No  Licence  during 
Part  of  Action— Taxation.  — Objection  re- 
pelled to  an  auditor's  report  on  an  account  of 
expenses  of  process  in  favour  of  a  pursuer, 
that  during  part  of  the  currency  of  the  account 
his  agent  had  no  attorney's  certificate.  Clyne 
v.  Clyrn's  Trs.,  1837, 15  S.  1051. 

408.  Qualification— Lien— No  Licence. — 

An  entry  in  the  bankrupt's  state  of  affairs, 
that  his  law  agent  (who  was  also  agent  in  the 
sequestration)  had  a  claim,  "  say  £40,"  as  a 
deduction  from  the  value  of  heritable  property, 
as  the  titles  were  hypothecated ;  held  that 
although  the  bankrupt  had  been  discharged 
under  a  composition-contract,  both  he  and  nis 
cautioners  were  entitled  to  object  to  a  claim 
for  the  expenses  of  the  sequestration,  that  the 
agent  had  no  attorney  licence,  but  not  to 
charges  for  extrajudicial  business.  GemmeWs 
Exrs.  v.  Moon,  1838,  16  S.  505  ;  13  Fac.  420. 

409.  Qualification-Licence— Currency. 
—An  attorney  licence  has  effect  prospectively 
for  one  year  from  its  date.  GemmeWs  Exrs.  v. 
Moon,  1838,  16  S.  505 ;  13  Fac.  420. 

410.  Qualification— No  Licence  — Ex- 
penses—Title  of   Client    to   Recover.— 

Although  an  agent  has  not  had  his  attorney's 
certificate  during  an  action,  this  forms  no 
objection  to  his  client  obtaining  decree  for 
expenses  in  his  own  name.  Thomson  v.  Munro, 
1838,  14  Fac.  99 ;  also  M'Gowan  v.  Begg,  1828, 
6  S.  420* 

411.  Qualification  — Agent  Party  — No 
Licence — Outlays. — A  party  acting  as  his  own 
law  agent  in  an  action  which  had  been  remitted 
to  a  judicial  referee,  held  not  entitled  to  recover 
payment  of  professional  charges  due  to  him 
as  his  own  law  agent  in  the  reference,  but 
only  actual  disbursements,  in  respect  he  had 
no  attorney  licence  during  the  period  when 
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these  expenses  were  incurred.  Ireland  v. 
Wilson,  1851,  13  D.  1226  ;  23  J.  579. 

412.  Qualification— No  Licence— Extra- 
judicial Business. — An  agent,  though  he  had 
no  attorney's  certificate,  held  entitled  to  charge 
for  extrajudicial  business — as,  for  instance,  the 
conduct  of  proceedings  under  a  reference. 
Taylor  v.  Forbes,  1853,  24  D.  19  * 

413.  Qualification  —  Trustee  Acting  as 
Agent— No  Certificate— No  Charges  Al- 
lowed.— A  law  agent,  who  was  a  trustee  under 
a  trust  deed  in  which  he  had  a  personal  interest, 
conducted  processes  as  agent  on  behalf  of  the 
trust  estate  ;  held  not  entitled  to  credit  for  his 
charges  and  disbursements  as  agent,  while 
he  had  no  attorney's  certificate.  Johnson  v. 
M'Queen,  1834,  12  S.  770. 

414.  Qualification  —  Nominal  Agent  — 
Seal  Agent   Unqualified  — Outlays  Only. 

—A  process  was  conducted  ostensibly  in  the 
name  of  a  qualified  agent,  but  the  actual 
agent  neither  possessed  a  licence  nor  belonged 
to  any  class  of  agents  qualified  to  act  before 
the  court,  and  his  client  got  decree ;  held  that 
the  losing  party  was  .liable  only  for  outlays, 
and  not  for  fees  of  agency.  Urquhart  v. 
Broum,  1833, 12  S.  271  * 

415.  Qualification— Decree  in  Name  of 
Agent— No  Licence— Time  to  Plead  Lack  of 
Qualification.  —  A  party  who  allowed  the 
agent  of  his  opponent  to  obtain  decree  in  the 
Jury  Court  for  expenses  in  his  own  name, 
found  barred,  by  the  exception  of  competent 
and  omitted,  from  suspending  a  charge,  on  the 
allegation  that  the  agent  liad  no  licence. 
Ewinq  v.  Wallace,  1833,  6  W.  &  S.  222.  Affg. 
9S.385* 

416.  Qualification  —  Loss  of  Higher 
Qualification— Possession  of  Lower— Title 
to  8ua — A  party  who  had  ceased  to  be  a 
writer  to  the  signet,  but  held  a  licence  as  a 
notary-public  and  agent,  held  entitled  to  pursue 
for  an  account  contracted  to  him  as  an  agent. 
Gibson  v.  Dodds,  1829,  7  S.  254  * 

417.  Qualification— Action  Current  for 
Tears— Agent  Certiflcatedfor  one  Tear  only 
—Expenses. — The  taking  out  a  single  certifi- 
cate within  the  time  specified  in  the  7 
Geo.  iv.  c  44,  is  sufficient  to  entitle  an  agent 
who  has  omitted  to  take  out  certificates  for 
several  years,  to  sue  for  recovery  of  expenses 
incurred  in  conducting  an  action  during  the 
years  when  he  had  no  certificate,  without  also 
taking  out  certificates  for  these  years ;  and 
doubts  expressed  as  to  whether  the  incapacity 
of  suing,  declared  by  the  48  Qeo.  in.  c.  149, 
applies  to  an  agent  conducting  a  suit  of  his 
own.  M'Gowan  v.  Baillie,  1828,  6  S.  696 ; 
3Fac.  717* 

418.  Qualification— No  Licence— Party 
as  Agent— Outlays  Becoverable.— An  un- 
licensed agent,  acting  as  agent  in  his  own 
cause,  and  who  has  got  decree  for  expenses, 
cannot  recover  more  than  his  outlavs.  Stewart 
v.  A.  B.,  1827,  5  S.  658 ;  2  Fac. 476* 


419.  Qualification— Certificate.— It  is  not 
necessary  that  a  certificate,  issued  subsequent 
to  1785,  be  taken  out  on  the  1st  November  in 
each  year,  but  sufficient  that  it  be  obtained  ten 
days  previous  to  the  expiration  of  the  time  for 
which  it  was  granted.  Ellis  v.  Connel,  1822, 
1  S.  529* 

420.  Qualification  — Procurator-Fiscal— 
A  procurator-fiscal,  although  not  a  member 
of  the  Faculty  of  Procurators,  is  entitled  to 
conduct  cases  at  his  own  instance.  Jardine  v. 
Simpson,  1823,  S.  (J.)  94. 

421.  Qualification— Partner  Certificated 
— Expenses. — An  omission  to  take  out  an 
attorney's  certificate  cured  under  the  statute 
7  Geo.  iv.  c.  44 ;  and  held  that  an  agent  is 
entitled  to  charge  under  a  decree  obtained  in 
his  name  for  expenses  in  part  incurred  to  his 
partner,  before  the  agent  was  taken  into 
partnership,  and  while  he  had  no  certificate, — 
the  partner  having  had  a  certificate  for  that 
period.    Barry  v.  Singer,  1826,  4  S.  813* 

422.  Qualification— Uncertificated  Agent 
— Expenses. — Decree  allowed  to  go  out  for 
expenses  of  a  process  conducted  by  an  un- 
licensed agent,  who  had  afterwards  taken  out 
certificates  under  the  7  Geo.  rv.  c.  44.  BeU  v. 
Graham,  1827,  5  S.  234. 

423.  Qualification  — No  Certificate  — 
Enough  to  Pay  up  Arrears  of  Duties.— The 
executor  of  a  writer  to  the  signet  having 
obtained  decree  in  absence  for  certain  business 
accounts,  and  a  reduction  having  been  brought, 
in  which  it  was  alleged  that  the  writer  had 
not  taken  out  his  licence  during  the  currency 
of  the  accounts,  held  competent  for  the  execu- 
tor, pending  the  process,  to  pay  the  arrears 
of  duties  under  the  statute  7  Geo.  iv.  c,  44, 
and  thereby  remove  the  objection.  Smyth  v. 
Nisbet,  1827,  5  S.  388. 

424.  Qualification— Trustee  as  Agent- 
No  Certificate— Charges— Special  Circum- 
stances.— A  trustee,  who  was  found  entitled 
to  charge  the  expenses  of  a  litigation  on  the 
trust  funds,  held  entitled,  although  a  writer 
without  an  attorney's  licence,  to  charge  for 
a  memorial  and  correspondence  with  reference 
to  an  appeal,  in  the  event  of  its  appearing  that 
no  agent  was  employed  in  the  same  matter. 
Darting  v.  Adamson,  1834,  13  S.  93. 

425.  Qualification  — Unlicensed  Practi- 
tioner— Censure  by  Court. — A  person  who 
was  not  licensed  to  practise  before  the  court, 
having  acted  as  agent  in  a  cause,  and  affixed 
the  name  of  a  practitioner  to  a  paper  without 
his  consent,  the  court  publicly  censured  him, 
and  intimated  that  any  similar  offence  would 
in  future  be  visited  with  exemplary  punish- 
ment.   A.  B.,  1834,  12  S.  604. 

426.  Qualification— Special  Authority- 
Notary. — Authority  granted  to  the  sheriff- 
clerk  to  act  as  notary  in  taking  infeftment 
within  burgh  in  favour  of  the  town-clerk. 
Duffy.  Mags,  of  Elgin,  1823,  2  S.  117* 
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427.  QualiflcationB— Notary-Public— Ad- 
missibility.— Objections  by  the  procurators 
of  Paisley  to  the  admissibility  of  a  person 
as  a  notary  -  public,  repelled.  Procurators  of 
Paisley  v.  Craig,  1823,  2  S.  283. 

428.  Qualifications  —  Apprenticeship  — 
Validity  of  Rules  of  Faculty.—  The  Faculty 
of  Procurators  in  Glasgow  held  entitled  to 
make  a  rule  that  no  one  should  be  admitted 
as  a  member,  or  entitled  to  practise  in  any  of 
the  local  courts,  unless  he  had  served  an 
apprenticeship  of  five  years  with  a  member 
of  the  body.  Dinning  v.  Procurators  of  Glas- 
gow, 1817,  Hume  166. 

429.  Qualification— Acting  in  Double 
Capacity. — Question,  whether  a  law  agent, 
who,  as  seller,  disponed  land,  and  was  employed 
by  the  disponees  to  act  as  notary  to  the  infef t- 
ment,  was  qualified  to  do  so.  Sim  v.  Clark, 
1833,6W.&S.452.    Affg.10S.85;  7Fac.78* 

430.  Qualification  — Admission  — Statu- 
tory Procedure. — The  admission  of  notaries 
in  1862  is  regulated  by  the  Act  1593,  c.  79, 
and  the  court  nave  no  power  to  dispense  with 
their  taking  the  oath  de  fideli,  and  substitute 
therefor  "a  solemn  affirmation  or  declaration." 
Marshall,  1862,  24  D.  376 ;  34  J.  187. 

431.  Qualification— Messenger.— A  mes- 
senger cannot  be  a  procurator  before  a  sheriff 
court.  Bowhill  v.  Sheriff-Depute  of  Berwickshire, 
2  June  1825,  F.  C;  4  S.  61  * 

432.  Remuneration  — Curator  bonis  — 
Outlays— Commission.— A  law  agent,  who 
is  curator  bonis,  is  not  entitled  to  charge  for 
professional  business  done  in  reference  to  the 
estate  under  his  care,  in  addition  to  his 
commission  as  curator,  except  for  such  sums 
actually  paid  and  properly  paid  by  him,  and 
not  covered  by  his  commission ;  but  observed 
that  the  principle  does  not  apply  to  a  curator 
ad  litem.    Rennie,  1849,  11  D.  1201* 

433.  Remuneration— Trustees  as  Agents 
— Commission. — In  an  action  by  a  creditor 
against  the  trustees  of  a  deceased  debtor,  the 
court  disallowed  charges  in  the  accounts  of 
the  trustees  for  commission  paid  to  two  of 
their  number,  who  had  acted  as  law  agents 
and  factors  for  the  trust.  Ban  Accord  Marine 
Assurance  Co.  v.  Souths  Trs.,  1850, 12  D.  1010  ; 
22  J.  446  * 

434.  Remuneration— Trustee  as  Agent- 
Agreement  with  Beneficiaries.- A  trustee 
held  entitled  to  remuneration  as  law  agent  of 
a  trust,  where  it  appeared  that  it  was  the 
understanding  of  the  beneficiaries  that  he  was 
to  receive  such  remuneration.  Ommanney  v. 
Smith,  1854,  16  D.  721 ;  26  J.  314* 

435.  Remuneration— Trustee  Partner  in 
Agent's  Firm— ImpliedAuthority.— A  party, 
by  mortis  causa  deed,  cave  his  trustees  power 
"  to  appoint  agents  ana  factors  either  of  their 
own  number,  or  other  fit  persons."  One  of 
the  accepting  trustees  belonged  to  a  firm  which 
had  conducted  the  trusters  business  during 
his  lifetime,  and  acted  also  as  law  agents  and 


factors  for  the  trust  after  his  death.  Held  (by 
a  majority  of  the  whole  court),  that  the  offices 
of  agent  and  factor  being  in  their  nature 
remunerative,  the  authority  to  appoint  a 
trustee  to  hold  them  implied  an  intention  on 
the  part  of  the  truster  that  he  should  receive 
remuneration,  which  was  not  inconsistent  with 
public  policy;  and,  therefore,  that  the  firm 
were  entitled  to  charge  the  trust  estate  with, 
commission  and  law  expenses.  Ooodsir,  etc. 
v.  Carruthers,  etc.,  1858,  20  D.  1141 ;  30  J. 
681* 

436.  Remuneration  —  Sequestration  — 
Commissioner  in  Bankruptcy  as  Agent — 
Title  to  Sua — A  bankrupt  having  been 
successfully  opposed  in  an  application  for 
discharge  by  trie  trustee  on  his  estate,  was 
found  liable  in  expenses.  When  approval  of 
the  auditor's  report  on  the  trustee's  account 
of  expenses  was  moved,  the  bankrupt  objected 
that  the  trustee's  agent  was  a  commissioner  on. 
the  estate,  and  so  was  disqualified  from  acting 
as  agent.  Held  that  it  was  jus  tertii  to  him 
to  state  the  objection.  Question,  whether  the 
objection  was  a  good  one,  if  stated  by  a  party 
having  right  to  insist  in  it.  Learmonth  v. 
Paterson,  1858,  20  D.  564 ;  30  J.  306* 

437.  Remuneration— Town  and  Country 
Agent— Liability  inter  se— Special  Circum- 
stances.— A  country  agent,  at  the  request  of 
a  party,  sent  a  copy  summons  served  on  the 
party  to  an  agent  in  Edinburgh,  who  was  the 
ordinary  agent  of  the  party,  and  with  whom 
the  party  directly  corresponded,  while  the 
country  agent  did  not  correspond  with  him  ; 
held  that  the  country  agent  was  not  liable  to 
the  Edinburgh  agent.  Wallace  v.  Murdoch, 
1828,  6  S.  1018* 

438.  Remuneration— Commission— Pro- 
portion,— A  law  agent  is  not  entitled  to  a 
commission  of  2&  per  cent,  on  money  passing 
through  his  hands,  but  allowed  £42  on 
£6646.    Dunlop's  Trs.  v.  Lang,  1825,  3  S.  442. 

439.  Remuneration— Special  Agreement 
— Outlays  Only. — Law  agents  having  com- 
mitted a  blunder  in  conducting  a  criminal 
prosecution,  offered  to  conduct  a  new  prosecu- 
tion, and  to  "  charge  nothing  therefor,  except 
mere  outlays,  should  we  not  succeed  in  proving 
A.  B.  to  be  the  euilty  persons":  tins  offer 
was  accepted,  ana  the  prosecution  failed. 
Held  that  the  agents  were  bound  by  the 
agreement,  and  not  entitled  to  charge,  except 
for  outlays.  Swanson  v.  Robertson,  1833,  11 
S.  718  * 

440.  Remuneration— Trustee  for  Credi- 
tors—  Liability. — A  trustee  for  creditors 
under  a  private  trust,  having  agreed  to  a 
reference  of  a  process  instituted  by  the  bank- 
rupt, held  liable  to  the  agent  for  his  account 

?rior  as  well  as  posterior  to  his  appointment 
'aterson  v.  M'Letland,  1824,  3  S.  103  * 

441.  Remuneration— Success  or  Failure 
of  Action— Agreement  to  Restrict  Charges. 
— Question  as  to  the  effect  to  be  given  to  an 
agreement  by  which  an  agent  had  promised  to 
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charge  his  client  for  outlays  and  the  expense 
of  copying  only,  in  the  event  of  failure  in  a 
cause.  Clyns  v.  Swanson,  1830,  8  S.  391 ;  5 
Fac.  325  * 

442.  Bemuneration— Superior  and  Vassal 
—Disputed  Charter— Ensuing  Reference.— 

Held  that  the  agent  of  a  superior  had  a  direct 
claim  against  the  vassal  for  the  expenses  of  a 
charter  prepared  hy  him,  and  revised  by  the 
vassal's  agent,  but  which  the  vassal  afterwards 
refused  to  accept,  because  composition  was 
claimed  from  him  as  a  singular  successor  ;  and 
also  for  the  expenses  of  a  reference  of  the 
question,  whether  the  superior  was  entitled  to 
composition,  the  referee  having  given  an  award 
in  the  superior's  favour.  Stewart  v.  Ouninghamey 
1841,  4  D.  249  ;  14  J.  96. 

443.  Bemuneration— Special  Agreement 
^-Outlays—  Circumstances.— Circumstances 
in  which  held  that  it  had  been  agreed  between 
one  professional  man  and  another,  that  outlays 
only  were  to  be  charged,  and  not  professional 
services,  for  conducting  a  personal  process  of 
the  latter  before  the  Court  of  Session.  Bayne 
v.  Steele's  Reps.,  1836, 15  S.  22  ;  12  Fac.  23  * 

444.  Bemuneration  —  Sequestration  — 
Security  for  Account— Claim  against  Credi- 
tors.— Circumstances  under  which  held  that 
an  agent  in  a  sequestration  was  not  entitled, 
after  the  bankrupt  had  been  discharged  on 
paying  a  composition,  and  finding  security  for 
payment  of  expenses,  to  claim  the  amount  of 
his  account  from  the  creditors.  Guthrie  v. 
Curl,  1825,  1W.&S.  191. 

445.  Bemuneration— Scope  of  Authority 
—Discretionary  Power  of  Agent.— An  agent 
having  been  employed  to  conduct  an  action, 
held  that  he  is  entitled  to  payment  of  his 
account,  although  he  may  have  done  some 
things  not  expressly  ordered  by  his  client. — 
Opinion  expressed,  that  an  agent  is  entitled, 
and  bound  to  use  his  professional  discretion  in 
conducting  proceedings  for  a  client.  Shand  v. 
Duff,  1832,  4  J.  265* 

446.  Bemuneration— Reference  to  Oath 
— Agreement. — On  a  reference  to  oath  in  an 
action  for  an  agent's  account,  the  defender  de- 
poned that  the  agent  was  employed  only  on  the 
footing  that  he  should  be  paid  if  successful, 
and  by  the  opposite  party ;  held  that  the  oath 
was  negative.  Knox  v.  M'CauL  1861,  24  D.  16 ; 
34  J.  11* 

447.  Bemuneration  —  Qualification  — 
Quantum  meruit. — In  an  action  by  a  law 
agent,  for  professional  accounts  incurred  to 
him  while  he  was  a  notary- public,  and  held 
an  attorney  certificate,  but  was  not  a  procurator 
of  court,  held  (1)  that  he  was  not  entitled  to 
remuneration  for  business  which  a  procurator 
in  the  sheriff  court  was  alone  entitled  to 
perform ;  (2)  that  he  was  entitled  to  reasonable 
remuneration  for  other  business  which  he  had 
been  employed  to  perform,  though  there  was 
no  express  agreement  to  that  effect ;  and  remit 
made  to  a  man  of  skill  to  fix  the  amount. 
WinUm  v.  Airth,  1868,  6  M.  1095  j  40  J.  622  * 


448.  Bemuneration  — -  Presumption  in 
FaTOUT  oil — Action  for  a  law  agent's  account, 
in  which  held  that  an  alleged  agreement  to  charge 
outlay  only,  which  was  said  to  nave  qualified  the 
employment,  was  not  proved.  Observed,  that 
where  the  relation  of  agent  and  client  is  con- 
stituted, the  obligation  of  the  client  to  re- 
munerate the  agent  for  his  services  is  implied, 
unless  expressly  dispensed  with.  Bell  v.  Ogilvie, 
1863,  2  M.  336;  36  J.  162  * 

449.  Bemuneration— Poor's  Agent— Cir- 
cumstances. —  Circumstances  in  which  an 
agent,  not  authorised  to  act  for  the  poor,  held 
entitled,  in  a  question  with  the  agent  for  the 
poor,  to  charge  for  the  business  done  by  him. 
Barr  v.  Clyne,  1832,  10  S.  408  ;  7  Fac.  294* 

450.  Bemuneration— Interest —A  law 

agent  rendered,  at  the  request  of  his  client, 
his  business  accounts  for  a  number  of  years  in 
May  1830,  with  an  entry  blank  as  to  interest, 
and  adding  after  the  amount  of  the  balance 
(£300)  "  ex.  int.*  £100  was  paid  in  February 
1831,and£200some  time  thereafter— inall  £300. 
In  1836  he  rendered  new  accounts,  making  a 
charge  for  interest  on  the  old  accounts.  Meld 
that  he  was  not  entitled  to  charge  interest. 
Forman  v.  Home,  1844,  6  D.  1189 ;  16  J.  511  * 

451.  Bemuneration— Negligence— Title- 
Counsel's  Opinion. — An  agent  held  not 
entitled  to  charge  for  a  title  ineptly  made  up, 
although  he  had  followed  the  advice  of  counsel. 
Dixon  v.  Rutherford,  1863,  2  M.  61 ;  36  J.  30  * 

452.  Bemuneration  —  Employment  — 
Married  Woman— In  rem  versum.  —  A  law 

agent  found  entitled  to  payment  of  his  account 
from  a  married  woman  possessed  of  a  separate 
estate,  for  law  business  done  for  her  behoof, 
and  under  her  authority,  and  in  rem  versum. 
Macarax.  Wilson,  1848, 10  D.  707  ;  20  J.  227  * 

453.  Bemuneration— Married  Woman  — 
Reduction  of  Settlement— Expenses  quoad 
Heritage  Allowed.— A  law  agent,  who  was 
appointed  curator  ad  litem  to  a  married 
woman,  and  acting  as  agent  in  pursuing  a 
reduction  of  a  settlement  of  heritage  and 
moveables,  raised  by  her  in  her  own  name 
as  heir-at-law,  without  concurrence  of  her 
husband  (who  was  then  abroad,  but  who 
afterwards  returned  and  adopted  the  action), 
held  to  have  a  good  claim  against  the  wife,  or 
her  estate,  for  nis  expenses  in  reducing  as  to 
the  heritage,  but  none  for  the  expenses  of  the 
reduction  as  to  the  moveables.  Brown  v. 
Qrahame,  1830,  8  S.  834  ;  5  Fac.  667  * 

454.  Bemuneration— Mandate— Account 
for  Supervening  Work.  —  A  party  who 
granted  a  mandate  to  certain  agents  to  act 
for  him  in  an  action  of  multiplepoinding, 
and  "generally  in  relation  to  a  succession " 
in  which  he  was  interested,  held  liable  for 
the  amount  of  the  business  account  incurred 
in  defending  the  multiplepoinding,  and  also 
an  action  of  declarator  raised  subsequently 
to  it.  Macbrair  v.  Small,  187Q  8  S.  L.  R. 
141. 
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455.  Remuneration  — -  Expenses  of  Dili- 
gence—Release of  Debtor— Client  Exempt. 

— An  agent  delivering  up  a  discharge  of  an 
inhibition  to  a  trustee  on  a  bankrupt's  estate, 
without  getting  payment  of  expenses  incurred 
by  him  for  his  client,  and  which  he  was  entitled 
to  have  received  as  preferable  in  respect  of  the 
inhibition,  cannot,  on  the  failure  of  the  trustee, 
recover  them  from  his  client.  Wilson  v.  Beddie, 
1829,  7  S.  549* 

456.  Remuneration  —  Employment  by 
Wife  —  Bankruptcy  of  Husband  —  Wife 
Liable. — Held  that  a  law  agent  employed  by  a 
woman  to  act  for  her  in  a  declarator  of 
marriage  in  which  she  got  decree  and  for 
aliment,  which,  by  the  use  of  diligence,  he 
made  a  preferable  debt  on  the  heritable  estate 
of  the  husband,  was  entitled,  on  the  insolvency 
of  the  husband,  to  decree  against  the  wife,  to 
the  effect  of  operating  payment  of  the  expenses 
incurred  out  of  her  separate  funds,  but  super- 
seding personal  diligence  against  her  during 
the  marriage.  Gray  v.  Hamilton,  1840,  2  D. 
1205 ;  15  Fac.  1300  * 

457.  Remuneration— Excessive  Charges 
— Repetition.— An  agent  employed  to  recover 
a  debt  for  a  client  (for  whom  he  was  also 
trustee),  which  at  one  time  was  considered 
almost  desperate,  got  decree  for  upwards  of 
£1400,  and  a  warrant  for  payment  of  £1000  out 
of  a  fund  ;  and  on  informing  the  client  of  the 
warrant,  requested  to  know  what  he  would 
allow  him  for  having  realised  so  large  a  part 
of  the  debt,  and  incurred  so  much  risk,  trouble, 
and  expense,  but  he  did  not  transmit  his 
account,  which  amounted  to  only  £18 ;  and 
the  client  having  discharged  him  on  paying 
£500,  held  that  the  discharge  was  not  binding, 
and  that  the  client  was  entitled  to  recover  the 
balance.  Long  v.  Taylor.  1824,  2  Shaw's  App. 
233.    Affg.  IS.  58* 

458.  Remuneration- Country  and  Town 
Agent— Payment— Proof  of —A  country 
agent  employed  an  Edinburgh  agent  to  make 
a  search  for  incumbrances,  and  afterwards 
rendered  an  account  to  his  client,  including 
the  Edinburgh  agent's  account,  and  got  his 
own  account  paid  ;  held,  in  the  circumstances, 
that  the  client  had  failed  to  establish  that  he 
had  paid  the  Edinburgh  agent's  account. 
Cullen  v.  Stark,  1835,  13  S.  747. 

459.  Remuneration  —  Consistorial  Cause 
—Expenses— Alimentary.— A  husband  living 
in  a  state  of  voluntary  separation  from  his 
wife  (against  whom  he  had  raised  an  action  of 
divorce),  held  liable  to  an  English  solicitor 
employed  by  her  in  relation  to  her  defence, 
ana  also  to  other  matters  requiring  his 
assistance,  although  he  gave  her  an  ample 
allowance  for  her  maintenance.  Harmon  v. 
Maealister's  Trs.,  1826,  4  S.  799  * 

460.  Remuneration— Consistorial  Cause 
— Liability  of  Husband.— Circumstances  in 
which  an  agent  was  held  to  have  undertaken  to 
conduct  a  defence  for  a  married  woman  against 
an  action  of  adherence  by  her  husband,  on  the 


faith  of  recovering  from  the  husband,  and  not 
on  the  responsibility  of  the  wife.  LandaU  v. 
Anderson,  1834,  12  S.  724. 

461.  Remuneration  —  Bill  by  Client  — 
Settled  Account  —  Taxation.  —  Acceptance 
and  payment  by  a  client  of  a  bill  drawn  on 
him  by  his  agent,  pending  a  process,  in  payment 
of  his  account  to  that  date,  does  not  preclude 
the  account  being  opened  up  and  audited. 
Megget  v.  Douglas,  1826,  4  S.  514  * 

462.  Remuneration  — Authority —Real 
and  Nominal  Defenders.— An  action  was 
raised  against  a  party  who  had  relief  against 
another,  to  whom  she  sent  the  service  copy, 
whereupon  the  latter  instructed  an  agent,  to 
whom  ne  delivered  the  service  copy  and  ex- 

Slained  how  matters  really  stood,  to  put  in 
efences  in  name  of  the  nominal  party ;  held 
that  the  agent  had  no  claim  for  his  account 
against  the  nominal  party.  Dickie  v.  Brash, 
1838,  16  S.  353.  See  Muir  v.  Stevenson,  1850, 
12  D.  512  ;  22  J.  150* 

463.  Remuneration  —  Agency  for  Wife 
Separated  from  Husband  —  Liability  of 
Husband. — An  agent  conducting  law  suits  on 
behalf  of  a  woman  living  separate  from  her 
husband,  is  not  entitled  to  demand  from  him 
payment  of  his  account  in  unsuccessful  actions 
against  the  husband  himself,  or  in  actions 
against  third  parties,  whether  successful  or 
not     Young  v.  Cooper,  1825,  4  S.  81* 

464.  Remuneration— Agent  in  Sequestra- 
tion —  Bankrupt  Discharged  upon  Com- 
position. —  A  bankrupt  discharged  on  a 
composition,  with  power  to  call  the  trustee  to 
account,  is  liable  to  the  agent  employed  by 
the  trustee  for  the  expenses  of  the  sequestra- 
tion, although  the  trustee  had  not  accounted. 
Benton  dh  Grant  v.  Beid,  1823,  2  S.  296* 

465.  Remuneration  —  Acting  Gratui- 
tously—Proof—Writ or  Oath.— An  aver- 
ment, that  a  law  agent  undertook  business 
gratuitously,  reserving  his  right  to  recover 
costs  from  the  opposite  party  in  the  event  of 
the  business  being  conducted  to  a  successful 
issue— contrary  to  the  ordinary  rule  in  agency 
— can  only  be  proved  by  writ  or  oath  of  the 
agent    Taylor  v.  Forbes,  1853,  24  D.  19  * 

466.  Remuneration— Employment— Ac- 
count of  Agent's  Agent— The  copy  of  a 
summons  served  on  a  defender  personally,  was 
transmitted  by  a  writer  in  Glasgow  to  an  agent 
in  Edinburgh  to  enter  a  defence,  which  was 
done ;  and  the  defender  afterwards  imple- 
mented a  decree  in  the  cause  against  him. 
Held  liable  to  the  Edinburgh  agent,  although 
he  denied  employment  of  the  Glasgow  writer. 
Megget  v.  Milne,  1828,  6  S.  981* 

467.  Remuneration— Accounting— Pay- 
ments—Application  of —The  agent  is  en- 
titled to  apply  indefinite  payments  to  any 
portion  of  his  account.  Clyne  v.  Suoanson, 
1830,  8  S.  391 ;  5  Fac.  325  * 

468.  Remuneration— Rendered  Account 
—New  Edition,— An  agent  who  had  rendered 
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an  account  of  business  held  bound  by  it. 
and  not  entitled  to  claim  on  a  new  and 
enlarged  account  for  the  same  business. 
Gordon  y.  Innes,  1826,  4  S.  577  * 

469.  Remuneration— Commission— Proo£ 

— Circumstances  in  which  a  claim  for  com- 
mission of  retention  by  an  agent  of  10  per  cent 
on  a  sum  recovered  by  him  for  clients,  founded 
on  an  alleged  agreement,  was  repelled;  but 
reserving  to  claim  any  account  of  expenses 
which  he  had  against  the  clients.  York 
Buildings  Co.  v.  Taylor,  1824,  2  Shaw's  Apr*. 
251.    Affg.  IS.  57* 

470.  Bemuneration  —  Becovery  of  Ac- 
counts—  Personal  Bar. — Circumstances  in 
which  a  law  agent  held  not  barred  from 
receiving  payment  of  his  account  from  a 
client,  although  he  was  aware  that  the  client 
had  a  right  of  relief  against  another  party, 
and  the  agent  had  entered  into  a  transaction 
with  that  jparty  who  was  now  insolvent. 
Aihman  v.  Fisher,  1835,  14  S.  56 ;  11  Fac.  38. 

471.  Bights  of  Agent  —  Indemnity  — 
Acting  on  Instructions. — The  creditors  of  a 
bankrupt  instructed  an  agent  to  obtain  a 
trust  disposition  of  his  estate  for  their  behoof, 
and  to  complete  some  unfinished  houses 
which  formea  part  of  it.  The  houses  were 
completed,  but  no  trust  deed  was  executed, 
and  the  estate  was  ultimately  wound  up 
by  sequestration.  An  action  was  raised  by 
the  tradesman,  who  had  completed  the  houses, 
against  the  agent,  who  was  found  liable  in 
payment  of  the  tradesman's  account.  Held 
that  the  agent  was  entitled  to  relief  of  the 
money  expended,  and  also  of  the  expenses  of 
defending  the  action.  Carrick  <&  Co.  v.  Man- 
fordy  1854,  16  D.  410 ;  26  J.  194  * 

472.  Bightsof  Agent— Titles— Retention. 
—An  executor  nominate,  confirmed,  having 
employed  an  agent,  and  placed  in  his  hands 
documents  of  debt,  and  papers  belonging  to 
the  executry ;  and  having  afterwards  recalled 
the  employment — Held  (1)  that  the  agent 
was  not  entitled  to  refuse  delivery  of  the 
executry  funds  and  papers,  on  the  ground 
that  there  were  other  parties  interested  in  the 
succession,  whose  consent  had  not  been 
obtained ;  but  (2)  that  he  was  justified 
in  refusing  to  deliver  to  the  executor,  bonds 
taken  after  the  succession  opened,  and  in 
pursuance  of  the  settlement  in  favour  of 
another  person  in  liferent,  and  of  the  executor 
and  others  in  fee,  until  the  consent  of  all  the 
parties  was  obtained.  Barnet  v.  Duncan,  1831, 
4  J.  182.* 

473.  Bights  of  Agent  —  Negotionun 
getter  —  Competition  with  Arresting 
Creditor — Diligence.—  Held  that  the  law 

rit  of  the  proprietor  of  a  house,  who  paid 
public  burdens  and  repairs,  and  took  the 
receipts  in  the  name  of  the  proprietor,  was  not, 
ai  negotiorum  gestor,  entitled,  without  using 
diligence,  to  compete  with  a  creditor  who  had 
arrested  the  rents.  Stirling*  Trs.  v.  Pearson  <b 
Robertson,  1841,  4  D.  251 ;  14  J.  98  * 


474.  Bights  of  Agent— Title  Deeds- 
Possession. — Held  (1)  that  in  a  question 
between  agent  and  client,  the  former  was  not 
entitled    to    raise   any  question   as   to    the 

Eroperty  of  a  deed  placed  in  his  possession 
y  nis  client  as  one  of  his  titles  ;  and  (2)  that 
having  become  possessed  of  the  deed  as  agent 
for  the  client,  he  was  not  entitled  to  use  it 
for  any  other  than  his  client's  purposes. 
Marshall  v.  Molison,  1864,  3  M.  191;  37 
J.  95  * 

475.  Bights  of  Agent— Acting  upon  In- 
structions—Indemnity from  Client— A  law 
agent  to  whom  a  bill  was  indorsed  in  trust  to 
do  diligence,  having  done  so,  and  the  debtor 
having  raised  an  action  of  damages  against 
him,  which  was  dismissed,  held  entitled  to 
payment  of  his  expenses  from  his  employer. 
Alison  v.  Smart,  1840,  2  D.  676 ;  15  Fac  703. 

476.  Bights  of  Agent— Expenditure  on 
behalf  of  Client  — Indemnity— Proof  of 
Agency.— A,  in  1825,  purchased  and  paid  for 
a  superiority  over  a  part  of  the  estates  of  the 
Earl  of  Fife,  taking  the  conveyance  to  himself 
absolutely.  In  a  ranking  and  sale  raised  by 
Lord  Fife's  creditors  in  1833,  in  which  Lord 
Fife  made  no  appearance,  A  claimed  payment 
of  the  price  of  tne  superiority,  as  a  debt  due  to 
him  by  Lord  Fife,  on  the  ground  that  he  had 
bought  the  superiority  for  Lord  Fife,  as  his 
agent.  The  claim  having  been  sustained  in 
the  ranking,  A  received  a  dividend  in  1839. 
Lord  Fife  died  eighteen  years  afterwards, 
without  having  objected  to  the  claim.  In  an 
action  for  the  balance  raised  by  the  trustee  of 
A,  after  his  death,  against  the  executor  of  the 
earl,  circumstances    in   which  held  that  the 

Purchase  was  for  the  Earl  of  Fife.     Gordon's 
Vs.  v.  E.  of  Fife's  Exr.,  1862,  34  J.  232* 

477.  Termination  —  Befnsal  to  Act 
Longer. — A  case  had  been  set  down  for  trial : 
the  agent  who  had  been  acting  for  the  pursuer 
lodged  a  note  stating  that  he  was  no  longer  to 
act  as  such,  and  moving  that  this  be  intimated 
to  the  defender.  Upon  opinion  by  court  that 
thev  would  not  interfere  in  the  matter,  note 
withdrawn.  Scott  v.  Christie,  1856,  19  D. 
178. 

478.  Termination— Temporary  Insanity 
of  Client. — An  agent  who  had  been  employed 
by  a  lunatic  before  his  insanity,  continued 
thereafter  to  act  for  him ;  held  in  a  question 
as  to  the  right  of  the  agent  to  vote  at  the 
election  of  a  trustee  on  the  sequestrated 
estate  of  the  lunatic,  that  the  insanity,  which 
was  of  short  duration,  did  not  operate  a 
recall  of  the  agent's  employment  Wink  v. 
Mortimer,  1849,  11  D.  995  ;  21  J.  353  * 

479.  Title  Deeds— Instructions  to  De- 
stroy—Death of  Client— Effect  of  Instruc- 
tions.— A  party  deposited  deeds  with  his 
man  of  business  together  with  a  docquet  that 
the  deeds  were  to  be  destroyed  if  the  depositor 
died  before  a  certain  date.  He  died  before 
that  date.  Question  whether  after  the  death 
of  the  depositor  the  docquet  was  of  any  effect 
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as  authorising  the  man  of  business  to  destroy 
the  deeds.  Logan  v.  Logan,  27  Feb.  1823, 
F.  C* 

480.  Title   Deeds— Delivery— Lien.— A 

person  who  had  acquired  right  to  certain 
heritable  property,  under  a  mortis  causa  deed 
executed  by  his  mother,  conveyed  the  property 
to  a  third  person,  who  raised  an  action  against 
the  representatives  of  the  law  agent  who 
had  prepared  the  mortis  causa  deed,  for  exhibi- 
tion and  delivery  thereof,  the  same  being  in 
their  custody.  Held  that  the  defenders  were 
entitled  to  retain  the  deed  until  payment 
of  an  account  due  to  the  agent  by  his  client, 
the  granter  of  the  mortis  causa  deed.  Paul  v. 
Meikle,  1868,  7  M.  235 ;  41  J.  136  * 

481.  Title  Deeds— Bight  of  Custody- 
Unentered  Heir. — An  agent  held  not  bound 
to  deliver  up  title  deeds  to  an  unentered  heir. 
Smith  v.  Jackson,  1871,  10  M.  211 ;  44  J.  127  * 

482.  Title  Deeds— Delivery  — Summary 
Application  in  Sheriff  Court— Competency. 

— A  summary  application  in  a  sheriff  court 
against  a  law  agent  and  his  employer  for  pro- 
duction and  delivery  of  title  deeds  belonging 
to  the  petitioners,  which  had  been  produced  in 
a  process  and  borrowed  by  the  agent,  as  ap- 
peared by  his  receipt  in  the  receipt-book,  held 
competent.  M'Kirdy  v.  MiLachlan,  1840,  2 
D.  949  ;  15  Fac.  1055  * 

483.  Title  Deeds— Money  Recovered- 
Rights  of  Employer— Summary  Action  for 
Delivery. — A  summarv  action  is  competent 
against  a  law  agent  for  delivery  to  his  employer 
of  money  recovered  on  his  behalf  (the  agent's 
account  being  paid),  and  also  for  delivery  of 
papers.    Fenwick  v.  Dow,  1826,  4  S.  495  * 

484.  Trust  for  Creditors— Trustee  also 
Law  Agent— Reduced  Fees.— In  fixing  the 
amount  of  remuneration  to  a  trustee  under  a 
voluntary  trust  for  creditors,  it  is  competent 
to  take  into  view  the  services  rendered  by 
him  as  law  agent,  although  he  is  not  entitled 
to  charge  the  ordinary  fees.  Welch  v.  Jackson, 
1864,  3  M.  303  ;  37  J.  146  * 

485.  Trust  for  Creditors— Illegal  Pre- 
ference —  Personal  Liability.—  A  party 
abroad  remitted  funds  to  this  country  sufficient 
only  to  pay  a  dividend  on  his  debts,  with 
instructions  to  his  factor  and  agent  to  apply 
the  same  in  payment  of  all "  outstanding  bills  "; 
the  factor  and  agent,  in  the  knowledge  of  a 
contingent  creditor's  claim,  paid  away  the 
whole  amount,  without  reserving  a  dividend 
to  answer  that  claim,  and  took  a  guarantee 
from  the  creditors  to  whom  they  paid 
dividends.  Held  that  they  ought  to  have  set 
apart  a  sum  to  answer  this  claim,  and  were 
responsible  to  the  creditor  as  if  thev  had  done 
so.     Allan  v.  Marquis,  1828,  6  S.  595* 


II.  PRINCIPAL  AND  AGENT 

Accounting   between    Principal    and 

Agent,  1-5,  69,  80, 111-112. 
Accounts  of  Agent,  6,  7,  68,  69. 


Authority  op  Agent,  Scope  op,  8-34, 

66  ;  and  see  Mandate,  infra. 
Commission  op  Agent,  35-46. 
Compensation,  see  that  title. 
Death  of  Principal,  16, 5*28,  230. 
Discretion  op  Agent,  54-56,  186-187. 
Duty  of  Agent,  40,  58-59. 

Principal,  57. 
Election  to  Sue  Principal  or  Agent, 

153. 
Factor,  Remuneration  of,  61-65,  67- 

69. 
Foreign  Principal,  Agent's  Liability 

for,  70-72,  100-103. 
Indemnity  of  Agent,  65,  67,  73-77,  229. 
Insanity  of  Principal,  225-226. 
Insurance  Broker,  see  title  Insurance. 
Issues,  Form  of,  see  title  Process. 
Liability  of  Agent,  15,  70,  72,  78-114, 

142-154. 
For  Delict,  84,  87,  97,  108, 150,  153. 
For  Negligence,  79,  81-83,  92-96, 

110,  219. 
On  Contract,  78,  80,  85,  88-91,  98- 

107,  109,  113,  114. 
Liability  of  Principal  to  Agent,  53, 

57,  117,  123,  124,  137. 
Liability     of     Principal    to    Third 

Parties,    84,  115-141,    150,   153, 

219. 
For  Agent's  Delict,  84,  118-121, 

128,  129,  132,  138,  150,  153. 
On  Agent's  Contract,  115-116, 121- 

122,  125-127,  131,  133,   136,  141, 

153,  220. 
Lien  of  Agent,  155-163. 
Mandate,  Scope  of,  164-175,  232. 
Negotiorum  Gestor,  176. 
Proof  of  Agency,  177-179 ;  and  see  title 

Evidence. 
Relief,  Right  of,  180-184, 194r-196. 
Responsibility  of  Agent,  185-191. 
Rights  of  Agent,  192-197,  201-209. 
Principal,  210-213. 
Third    Parties    (Retention    and 

Recourse),  198-200,  214-218. 
Shipmaster's  Powers,  see  title  Shipping 

Law. 
Stockbroker,  Contracts  by,  46,  59,  96, 

117,  123,  128,  142,  194,  198,  221- 

224. 
Termination  of  Agency,  16,  225-231. 
Undisclosed    Principal,    Rights   and 

Liability  of  Agent,  233. 

1.  Accounting— Sale— Goods  Refused — 
New  Contract.  —  Goods  purchased  had,  on 
delivery,  been  refused  as  bad,  but  it  was  after- 
wards agreed  that  they  should  be  disposed  of 
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for  behoof  of  the  seller.  Found  that  the  pur- 
chaser was  accountable  only  as  agent  Ross  v. 
Taylor  <b  Co.y  1823,  2  S.  173. 

2.  Accoimting—BentB— Prescribed  Bill- 
Proof  of  Payment.— A  party  accepted  a  bill 
to  one  who  afterwards,  as  factor  of  the  acceptor, 
intromitted  with  rents.  Held  in  an  action 
against  the  factor's  representative  to  count  and 
reckon  for  these  rente,  after  the  bill  was  pre- 
scribed, that  the  defender  was  entitled  to 
instruct  by  competent  evidence  that  the  bill 
was  paid  from  the  rents  so  intromitted  with. 
Thomson  v.  Balvaird,  1834,  13  S.  212  * 

3.  Accounting  — Conditional  Admission 
of  Balance  Due. — The  defender  employed  a 
commission  agent  to  sell  potatoes  for  him.  On 
the  agent's  death,  the  defender  rendered  his 
executor  an  account  in  which  he  brought  out 
a  balance  due  to  the  executor.  The  defender 
offered  to  pay  this  if  he  got  a  discharge 
covering  all  claims  against  him.  The  executor 
offered  a  simple  receipt,  and  raised  an  action 
for  the  admitted  balance.  Held  that  he  was 
not  entitled  to  found  upon  the  admission,  to 
the  effect  of  obtaining  decree,  without  acceding 
to  the  defender's  condition.  Bilsborough  v. 
Bosomworth,  1861,  24  D.  109 ;  34  J.  49. 

1  Accounting— AgentsforForeignAttor- 
ney*.— A  power  of  attorney,  in  favour  of  parties 
in  Jamaica,  was  granted  by  executors  in  this 
country  to  uplift  and  administer  the  estate  of 
a  person  who  died  in  Jamaica.  The  attorneys 
remitted  the  proceeds  of  part  of  the  property  to 
their  correspondents  in  this  country,  to  be 
handed  over  to  their  constituents  on  being 
discharged.  The  parties  to  whom  the  remittances 
were  made  refused  to  pay  over,  claiming  a  de- 
duction for  their  accounts  as  agents  of  the 
attorneys  in  Jamaica.  Held  that  they  were 
bonnd  to  consign  the  full  amount  without 
deduction,  and  objection  to  their  liability  to 
account  in  this  country  repelled.  Bogle  v. 
Anderson,  1801,  4  Pat.  249  * 

5.  Accounting  —  Compensation  —  Debit 
and  Credit. — A  judicial  factor  on  the  estate  of 
a  dissolved  company  sued  for  a  debt  due  to  the 
company.  He  was  met  by  the  defence  that 
the  debt  had  been  more  than  extinguished 
by  advances  made  by  the  defenders  to  the 
company,  and  by  a  debt  of  £150  due  by  the 
company  to  the  defenders.  Held  upon  the 
facts  that  the  £150  was  not  due  to  the 
defenders,  but  to  their  tenant,  who  had  con- 
signed it  for  security  of  her  rent,  and  had 
afterwards  paid  her  rent  aliunde  ;  and  that  the 
company,  wbo  bad  uplifted  the  consigned 
money  as  agents  for  the  defenders,  by  whom 
the  company  were  desired  to  pay  the  same  to 
the  tenant,  were  bound  to  account  therefor  to 
the  tenant,  and  were  not  bound  to  give  credit 
for  the  amount  in  an  accounting  with  the 
defenders.  Thomson  v.  Stephenson  dk  Co.,  1855, 
17  D.  739;  27  J.  330  * 

6.  Accounts— Remit  to  Auditor— Factor 
and  Law  Agent. — A  remit  to  the  auditor, 
under  A  S.  Feb.  1806,  of  the  accounts  of  a 


factor,  is  incompetent,  although  he  act  also 
as  law  agent  Howison  v.  Stewart,  1832,  10 
S.  630. 

7.  Accounts— Commission  Agent— Pre- 
scription.— The  quinquennial  and  triennial 
prescriptions  do  not  apply  to  accounts  between 
a  commission  agent  and  his  principal.  John 
M'KiiHay  &  Co.  v.  William  M'Kinlay  db  Co., 
1851,  24  J.  71 ;  1  Stuart  143. 

8.  Authority— Scope  of— Credit  Sales- 
Proof, — A  party  employed  to  sell  for  cash,  held 
liable  for  the  price  of  goods  sold  on  credit, 
unless  he  could  prove  that  his  employer 
sanctioned  the  sale  on  credit.  Hallilly  v.  Raillon, 
1830,  5  Mur.  325. 

9.  Authority— Special  Transaction— No 

Equivalent  Authority.— A  party  who  obtained 
goods  from  a  commission  agent,  in  barter  for 
other  goods  and  for  some  outstanding  debts, 
found  liable  (by  a  jury)  for  the  price  of  these 
goods  to  the  agent's  constituent,  as  the  agent 
held  no  special  powers.  Rawson  db  Co.  v. 
Johnston,  1833,  11  S.  1011. 

10.  Authority  —  Salesman  —  Written 
Obligations  —  Relevancy  of  Record.  —  A 

raised  an  action  of  damages  against  B,  an  iron- 
master, for  failing  to  implement  the  following 
written  obligation,  bearing  to  be  signed  for  him 
by  C,  his  salesman :  "  1  hold  to  tne  credit  of 
A  1000  tons  pig  iron,  and  will  deliver  the  same 
on  demand.  (Signed)  for  £ — C."  A  averred 
that  he  had  bought  the  iron  from  D,  a  third 
party,  and  had  got  from  him  the  delivery  order 
in  the  ordinary  course  of  business,  and  that  C 
was  the  defender's  manager,  and*  had  an 
authority  and  was  in  use  to  grant  such  obliga- 
tions. Action  dismissed  as  irrelevant,  in  respect 
that  the  pursuer's  averment  regarding  C's 
authority  could  only  be  read  as  alleging 
authority  to  grant  such  obligations  for  onerous 
causes,  while  the  pursuer  had  set  forth  no 
onerous  cause  for  granting  the  obligation 
libelled.  Colvin  v.  Dixon,  1867,  5  M.  603 ;  39 
J.  302  * 

11.  Authority— Scope  of— Pledge  by  Agent 
—Retention  in  Security— Factor's  Act  5  and 
6  Vic  cap.  39. — Where  a  broker  pledged 
goods  belonging  to  his  principal  but  deliverable 
to  his,  the  broker's,  order,  ana  then  went  bank- 
rupt, held  in  an  action  at  the  principal's  instance 
against  the  lender  for  re-delivery  (1)  That  the 
Factor's  Act  5  and  6  Vic.  cap.  39  applied  to 
Scotland ;  (2)  That  the  delivery  order  was  a 
document  of  title  under  said  Act ;  (3)  That  the 
lender  was  entitled  to  retain  in  security  of  the 
advance,  but  not  of  a  general  balance.  Vickers 
v.  Hertz,  1871, 9  M.  (H.  L.)  65  ;  43  J.  346  ;  L.  R. 
Sc.  App.  113.  Pochin  cl-  Co.  v.  Robinows  db 
Marjoribanks,  1869,  7  M.  622  ;  41  J.  334  * 

12.  Authority  —  Scope  of  Mandate- 
Bankruptcy  Proceedings. — Two  creditors  of 
a  bankrupt  under  sequestration,  who  was  pro- 
prietor of  a  flax  spinning-mill,  having  author- 
ised a  mandatory  to  attend  meetings,  "  and  act 
for  their  interest,"  held  liable  for  the  price  of 
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flax  purchased  by  a  manager  appointed  by  the 
creditors  for  the  purpose  of  carrying  on  the 
business  of  the  mill,  pursuant  to  the  resolution 
of  a  general  meeting,  both  of  which  meetings 
were  attended  by  the  mandatory,  who  con- 
curred in  their  proceedings.  Reid  v.  Lord 
Douglas,  1830,  8  S.  793  * 

13.  Authority— Scope  of— General  Man- 
date—Voting in  Sequestration— Expenses. 
— A  mandate  by  a  creditor  in  a  sequestration 
"  to  act  and  vote  at  all  meetings  in  the  seques- 
tration," held  in  the  circumstances  to  be  suffi- 
cient to  entitle  the  mandatary  to  bind  his 
principal  to  pay  his  share  of  the  expenses  of  a 
litigation  to  be  carried  on  by  the  trustee — diss. 
the  Lord  President,  who  was  of  opinion  that 
to  make  a  creditor  liable  in  any  expense  in- 
curred in  realising  the  estate,  direct  authority 
to  the  trustee,  or  special  authority  to  the 
mandatary  to  bind  his  principal,  was  neces- 
sary. Barclay  v.  Glendronach  Distillery  Co.,  1868, 
7  M.  9  ;  41J.  8  * 

14.  Authority  of  Agent— Special  Man- 
date —  Release  of  Cautioner  —  Ultra  fines 
mandati. — Held  that  a  mandatary  authorised 
to  vote  on  any  offer  of  composition  in  a  seques- 
tration could  not,  in  signing  a  release  of  the 
cautioner  for  the  composition,  bind  the 
mandant.  Morison  v.  Balfour,  1849,  11  D. 
653  ;  21  J.  188  * 

15.  Authority  —  Pretended  Mandate- 
Loss— Personal  Liability.— A  party,  in  the 
character  of  mandatary  of  another,  but  without 
authority,  subscribed  for  £400  of  the  capital 
stock  of  a  joint  stock  company,  and  loss  arose  to 
the  company.  Held  that  although  he  had  not 
acquired  any  of  the  privileges,  he  had  incurred 
all  the  liabilities  which  would  have  attached 
to  his  constituent  if  the  subscription  had  been 
authorised.  Malcolm  v.  West  Lothian  Railway 
Co.,  1835,  13  S.  887  ;  10  Fac.  642. 

16.  Authority  —  Mandate  —  Lapse  by 
Principal's  Death. — Question,  whether  a  party 
to  whom  a  mortis  causa  deed  has  been  com- 
mitted by  the  granter,  with  directions  to 
destroy  it,  and  who  neglects  to  fulfil  the 
directions  before  the  granter's  death,  is  entitled 
to  destroy  the  deed  thereafter.  Falconer  v. 
Stephen,  1849,  11  D.  1338  ;  21  J.  520* 

17.  Authority  —  Breach  of— Fraud  — 
Freedom  of  Principal— A  party  in  Liverpool 
who  received  an  order  from  a  merchant  in 
Glasgow  to  purchase  for  him  a  quantity  of  oil 
of  a  particular  description,  made  a  purchase, 
and  advised  the  Glasgow  merchant  that  he  had 
secured  for  him  the  quantity  required,  but 
thereafter  intimated  that  he  found  one-half 
was  not  conform  to  quality,  whereas,  in  fact, 
he  had  got  the  whole  quantity,  but  had  applied 
one-half  to  satisfy  a  previous  order,  which,  as 
well  as  the  name  of  the  seller  of  the  oil,  he 
concealed  from  the  Glasgow  merchant.  Held, 
that  the  latter  was  not  bound  to  take  the  other 
half.  Richardson  v.  Roscoe  &  Rigg,  1837,  15 
S.  952  ;  12  Fac.  883. 

18.  Authority  —  Mandate  to  Insure— 
Implied  Mandate  to  Settle  Losses.  —  A 


mandate  to  an  agent  to  subscribe  policies  of 
insurance  implies  likewise  a  power  to  settle 
losses.    Fraser  v.  Galloway,  9  June  1809,  F.  C* 

19.  Authority— Lease— Alteration— Cir- 
cumstances.— Conditions  of  an  agricultural 
lease  f  or  fourteen  years  were  written  in  duplicate 
(but  no  formal  lease  was  extended),  and  bore 
to  be  between  the  tenant  and  the  factor.  The 
landlord's  copy  bore  that  there  was  to  be  a 
break  at  the  end  of  seven  years.  The  tenant's 
copy  bore,  in  addition,  the  words,  "optional 
to  the  tenant"  Circumstances  in  winch  held 
that  the  factor  having  admittedly  had  power 
to  grant  a  lease,  must  be  presumed  to  have 
had  power  to  alter  its  conditions.  Grant  v. 
Sinclair,  1861,  23  D.  796 ;  33  J.  415  * 

20.  Authority— Implied— Owner  Acting 
as  Freighter — Bar. — Where  the  owner  of  a 
cargo  put  aboard  of  a  vessel  received  the  bills 
of  lading,  and  acted  as  the  freighter,  the  court 
repelled  a  plea  that  the  vessel  had  been 
freighted  in  his  name  by  another  party  with- 
out authority.  Hutcheson  v.  Young,  1822,  2  S. 
20. 

21.  Authority— Forged  Receipt— Agency 
— Issue.— A  debtor  in  a  bond  to  the  Ministers' 
Widows  Fund  suspended  a  threatened  charge 
by  the  collector  for  interest,  on  the  ground 
that  he  had  alreadv  paid  the  interest  to  the 
charger's  clerk,  and  got  a  receipt;  this,  the 
charger  alleged,  was  forged.  The  suspension 
also  proceeded  on  the  ground  that  the  clerk 
was  the  agent  of  the  charger,  duly  authorised 
and  accredited  to  receive  payment.  The 
charger  denied  the  alleged  authority  and 
agency,  but  not  the  fact  of  payment.  Form 
of  issues  to  try  the  question.  E.  of  Galloway 
v.  Grant,  1857,  20  D.  230  * 

22.  Authority— Exceeding  Authority — 
Compounding  Debt. — A  creditor  is  not  bound 
to  accept  of  a  composition  on  a  debt  in  con- 
sequence of  his  travelling  agent  having  acceded 
to  it,  he  having  no  special  authority  to  do  so. 
Hollinworth  v.  Dunbar,  21  Jan.  1813,  F.  C  * 

23.  Authority— Special  Contract— De- 
viation—Breach  of  Agreement— Principal 
not  Bound. — A  party,  by  missive  of  agreement, 
sold  herrings  to  another,  payable  in  cash,  on 
receipt  of  the  invoice  and  bill  of  lading,  and 
the  missive  was  signed  by  the  parties  and  by 
the  seller's  agent;  held  that  the  buyer  could 
not  be  discharged  of  the  price  by  a  transaction 
with  the  agent  not  in  terms  of  the  missive, 
and  under  which  the  seller  did  not  receive 
payment.    Hampton  v.  Adam,  1839,  1  D.  500. 

24.  Authority— Acting  as  Agent— Scope 
of  Implied  Authority— Compromise.— On 

the  arrival  of  a  ship,  the  charterer's  agent, 
to  whom  the  ship  was  addressed,  collected  the 
freight  from  the  consignees  on  delivery  of  the 
gooas,  and,  without  authority  from  the 
master  and  owner,  he  compromised  by  a  money 

Sayment  a  claim  by  a  consignee  for  damage 
one  to  a  butt  of  wine.  Held  that  he  acted  as 
the  owner's  agent  in  collecting  the  freight, 
and  that  he  was  bound  to  account  for  the  full 
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freight,  having  no  authority  from  the  owner  to 
make  the  payment.  Broadhead  v.  Yule.  1871, 
9  M.  921 ;  43  J.  609  * 

25.  Authority — Scope  of — Commercial 
Traveller  —  Credit  —  Bills  —  Ultra  fines 
mandatL  — Circumstances  in  which  held  that 
a  traveller  employed  by  a  wholesale  firm  to 
obtain  orders  and  collect  accounts  due  to  them, 
was  not  entitled  to  give  delay  or  to  draw  bills 
in  his  own  name  for  such  accounts.  Cameron 
v.  TiUyard  <fc  Howlett,  1871,  8  S.  L.  R.  322. 

26.  Authority— Exceeding  Instructions— 
Liability  of  Principal — Circumstances  in 
which  the  owner  of  a  small  vessel  held  not 
liable  for  furnishings  made  on  the  orders  of 
two  men  employed  to  navigate  her,  but 
contrary  to  his  instructions.  Mi Donald  v. 
Denny,  1827,  5  S.  801. 

27.  Authority— Drawing  Bills  per  pro- 
Custom  of  Trade— Averments. —In  an  action 
for  payment  of  a  bill  drawn  ex  facie  per  pro- 
curation of  the  defender,  who  denied 
authority  to  subscribe  for  him,  an  aver- 
ment by  the  pursuer  that  it  was  the 
practice  of  commission  agents  in  the  particular 
trade  in  which  the  defender  was  engaged,  to 
draw  and  indorse  bills  per  procuration  of  their 
principals  without  any  special  mandate  to 
that  effect,  and  that  this  practice  was  known 
to  the  defender,  held  relevant  as  an  averment 
of  authority.  Anderson  v.  Buck  ds  Holmes. 
1841, 3  D.  975  ;  16  Fac.  1024. 

,  28.  Authority  —  Bar  —  Principal's  Act- 
ings.— The  charger  on  a  bill  which  he  held 
for  his  brother  held  barred  from  doing  diligence 
on  the  bill  by  his  brother's  accession  to  the 
acceptor's  trust-deed.  Larhin  v.  Smith.  1824, 
3S.200* 

29.  Authority  —  Scope  of— Special  In- 
structions —  Deviation.— The  master  of  a 
ship,  chartered  for  two  ports,  owing  to  diffi- 
culties at  the  first  port,  arranged  with  the 
charterer's  agents  to  land,  and  did  land  the 
passengers  and  goods  so  that  they  might  be 
forwarded  by  another  vessel.  Held  that  the 
agents  had  no  authority  to  make  such  an 
arrangement.  Strickland  v.  Neilson  <k  M'In- 
tosh,  1869,  7  M.  400 ;  41J.  216* 

30.  Authority— Scope  of— Bank— Guar- 
antee—Relevancy  of  Averments.— A  party 
brought  an  action  of  damages  against  the  agent 
for  a  bank  and  the  bank,  setting  forth  that  the 
agent  had  guaranteed  to  the  pursuer  the 
delivery  of  certain  locomotive  engines,  on  re- 
ceiving his  accepted  bill  for  £1000  of  the  price  ; 
that  tne  pursuer  accepted  the  bill,  which  was 
indorsed  by  the  agent ;  that  the  agent  failed  to 
implement  his  guarantee;  that  the  bank  ob- 
tained judgment  upon  the  bill  against  the 
pursuer,  which  they  executed  against  him; 
that  the  transaction  was  entered  into  by  the 
agent  for  behoof  of  the  bank,  and  his  proceed- 
ings and  acts  were  homologated  by  the  bank, 
who  took  the  benefit  of  the  same.  Held  that  a 
relevant  case  had  been  stated  against  the  bank 


agent,  but  not  against  the  bank.    Chanter  v. 
Borthwick,  1848,  10  D.  1544 ;  20  J.  669,  681. 

31.  Authority— Scope  of— Bank— Princi- 
pals Bound— Terms  of  Receipt— Parties  de- 
positing money  with  bank  agents  in  ignorance 
that  the  latter  secretly  carried  on  business  on 
their  own  account,  and  getting  a  receipt  dated 
"  bank  office  *  and  signed  without  the  addition 
of  "  agents,"  held  not  entitled,  on  the  agents' 
bankruptcy,  to  recover  from  the  bank,  Watson 
v.  Bank  of  Scotland,  15  and  26  Mar.  1813,  F.  C. ; 
1  Dow  40 ;  5  Pat.  655.  Revg.  15  May  1806, 
F.  C. ;  M.  "Mandate"  App.  No.  3* 

32.  Authority— Factor— Possession  of 
Bills  and  Notes— No  Implied  Authority  to 
Uplift — Question,  whether  the  mere  possession 
of  a  bill  of  exchange  by  a  factor  does  of  itself 
imply  authority  to  uplift  the  principal  sum. 
Special  case  in  which  held  that,  from  the  terms 
of  the  document,  and  other  circumstances,  the 
debtor  in  a  promissory-note  was  not  entitled 
to  make  payment  of  the  sum  therein  to  a  factor 
who  held  possession  of  it,  and  to  whom  the 
interest  haa  been  formerly  paid.  River  Clyde 
Trs.  v.  Duncan,  1853,  15  D.  (H.  L.)  36;  25  J. 
331 ;  2  Stuart  57. 

33.  Authority— Factor— Assignation  of 
Shares — Borrowing. — A  party  leaving  Scot- 
land executed  a  deed,  empowering  his  factor  to 
sell  railway  shares,  on  which  he  had  paid  £1200; 
held  that,  although  there  was  no  express  power 
to  borrow  on  these  shares,  vet,  as  power  was 
given  to  execute  "all  acts  ana  deeds,  thing  and 
things  whatsoever,  needful  and  requisite,  with 
regard  to  the  railway  shares,  as  fully  and 
effectually  to  all  intents  as  he  might  or  could 
do  if  personally  present,"  it  was  in  the  power 
of  the  factor  to  borrow  money  on  and  assign 
them  in  security,  so  as  to  save  them  from  for- 
feiture on  account  of  a  larger  arrear  of  calls. 
Thomson  v.  Fullarton,  1842,  5  D.  379  ;  15  J. 
173* 

34.  Authority  — Factor- Title  to  Sue- 
Mandate. — A  complaint  against  a  school- 
master under  the  stat.  43  Geo.  in.  c.  54,  at  the 
instance  of  the  factor  for  the  sole  heritor  of 
the  parish,  sustained,  although  the  factor  had 
neither  a  written  factory  nor  a  mandate  to 
present  the  complaint.  Sutherland  v.  Presbytery 
of  Dornoch,  1850, 13  D.  190 ;  23  J.  67. 

35.  Commission— Del  credere  Commis- 
sion—Usage of  Trade— Evidence— Compet- 
ency. —  Proof  of  usage  of  trade  admitted  to 
determine  the  right  to  commission  and  del 
credere  commission  of  a  party  with  whom  goods 
had  been  consigned,  with  powers  of  sale,  in 
consideration  of  an  advance  made  upon  them 
to  the  manufacturer.  Stein's  Assignees  v. 
Shirreff,  1828,  4  Mur.  454  ;  7  S.  47  * 

36.  Commission— Usage  of  Trade— Evi- 
dence— Competency. — In  a  question  on  the 
usage  of  trade,  as  to  payment  of  commission,  it 
is  competent  to  prove  that  the  charge  was 
admitted  by  the  person  in  the  management  of 
a  bankrupt  estate.  Stein' $  Assignees  v.  Sherriff, 
1828,  4  Mur.  468  ;  7  S.  47  * 
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37.  Commission  —  Special  Contract  — 
Traveller—Del  credera— By  agreement  be- 
tween a  firm  and  their  traveller,  the  latter 
was  "to  be  furnished  with  the  cost  price  or 
value"  of  all  goods,  and  "to  receive  as  re- 
muneration 25  per  cent,  of  the  gross  profit  on 
sales  effected."  He  was  also  to  guarantee  his 
principals  against  bad  debts  to  the  extent  of 
10  per  cent.  Held  (1)  that  his  commission  was 
to  be  calculated  on  the  difference  between 
the  price  at  which  he  sold  and  the  selling 
price  in  the  London  market  at  the  date  when 
the  goods  were  invoiced  to  him,  and  not  on 
the  difference  between  the  price  at  which  he 
sold  and  the  price  at  which  his  principals 
actually  purchased ;  (2)  that  in  the  market 
price  brokerage  and  lot-money  were  to  be 
included ;  (3)  that  he  was  entitled  to  com- 
mission on  bad  debts;  and  (4)  that  under 
his  guarantee  he  was  liable  in  10  per  cent,  on 
the  gross  amount  of  the  bad  debts,  without 
deduction  of  the  dividend  his  principals 
received,  but  so  that  the  latter  could  not 
enforce  it  to  obtain  more  than  twenty  shillings 
in  the  pound  of  such  bad  debts.  Lloyd1 8 
Exrs.  v.  Wright,  1870,  7  S.  L.  R.  216. 

38.  Commission  —  Sale  of  Property- 
Scale  of  Commission. — A  merchant  employed 
as  an  agent  to  sell  a  mill,  not  entitled  to  charge 
a  higher  commission  than  that  of  a  regular 
agent  or  writer.  Bobb  v.  Kinnear's  Trs.,  1825, 
4  S.  106  * 

39.  Commission— Local  Custom.— Execu- 
tors, merchants  in  London,  appointed  by  a 
merchant  there,  allowed  (in  accordance  with 
the  admitted  usage  in  England)  commission  at 
the  rate  of  one-half  per  cent,  on  payments  made 
by  them,  by  consignation,  in  a  process  of  multi- 
plepoinding  (of  which  they  were  raisers),  or 
otherwise.    Bogle  v.  Henderson,  1831,  10  S.  104. 

40.  Commission  Agent— Duty  of  Agent— 
Timeous  Notice  and  Accounting.— A  com- 
mission agent  is  bound  to  give  immediate 
notice  to  his  employer,  that  the  goods  con- 
signed to  him  are  of  inferior  quality  and  will 
not  realise  the  market  price,  and  to  render  his 
accounts  immediately  on  a  sale,  otherwise  the 
onus  will  lie  on  him  to  show  that  the  goods 
consigned  to  him  did  not  realise  the  market 
price.  Simpson  v.  Duncan.  1849,  11  D.  1097  ; 
21  J.  419. 

41.  Commission  Agent  —  Duration  of 
Employment— Cessation  of  Business— Dam- 
ages.— Held  that  an  agent  employed  by  a  com- 
pany, and  paid  by  a  commission  on  the  profits,  is 
not  presumed  to  be  engaged  from  year  to  year  ; 
and  the  company  are  entitled  to  discontinue 
their  trade,  without  any  previous  notice,  or 
any  compensation  to  him  for  the  loss  of  his 
situation.  London,  Leith,  Edinburgh,  and  Glas- 
gow Shipping  Co.  v.  Ferguson,  1850,  13  D.  51  ; 
23  J.  4  * 

42.  Commission— Cautioner  or  Factor.— 

A  party  having  become  cautioner  for  payment 
of  a  composition  offered  by  two  partners  in 
business  on  condition  of  being  allowed  to 
realise  their  funds,  but  not  having  stipulated 


then,  or  at  a  subsequent  settlement  of  accounts, 
for  any  commission,  found  not  entitled  to  any. 
Sanderson  v.  Donaldson,  1830,  9  S.  74. 

43.  Commission— Accounting— Liability 
of  Agent  and  Owner. — A  horse-dealer  found 
liable  for  the  price  of  a  horse  sold  by  him  for 
behoof  of  the  owner,  under  a  reasonable  de- 
duction for  keep  and  commission.  Stewart  v. 
Judd,  1823,  2  S.  517. 

44.  Commission— Remuneration  — Addi- 
tional Charge. — Circumstances  in  which  the 
agent  of  an  insurance  company,  having  for 
nearly  fourteen  years  taken  credit  in  his 
quarterly  accounts  for  five  per  cent,  as  his 
commission,  was  not  allowed,  at  the  end  of  his 
employment,  to  claim  an  additional  two  and  a 
half  per  cent,  as  short  charged.  Phanix 
Insurance  Co.  v.  Young,  1834,  12  S.  680. 

45.  Commission  —  Remuneration  — 
Gratuitous  Service  —  Paid  Deputy.  —  An 

executor  and  creditor,  at  the  request  of  the 
other  creditors,  and  with  a  view  to  save 
expense,  agreed  to  receive  the  proceeds  of  the 
deceased '8  estate,  and  distribute  the  same, 
without  making  any  stipulation  for  com- 
mission ;  the  estate  was  sold  by  a  factor 
appointed  by  him,  to  whom  a  commission  was 
paid,  and  the  executor  received  the  proceeds, 
on  which  he  made  considerable  profit  by  the 
interest,  and  raised  a  multiplepoinding,  in 
which  he  consigned  the  fund,  which  was 
distributed  judicially.  Held  that  he  was  not 
entitled  to  commission.  Bobarts  v.  Court,  1838, 
3  S.  &  M'L.  317.    Affg.  13  S.  173  * 

46.  Commission— Remuneration— Stock- 
broker.— A  broker,  who  effected  a  purchase  of 
stock  in  conformity  to  the  written  instructions 
of  his  employer,  held  entitled  to  payment  of 
his  commission,  and  that  an  alleged  verbal 
limitation  of  the  instructions  not  being  proved 
by  oath,  was  irrelevant.  Stevenson  v.  Manson, 
1840,  2  D.  1204. 

47.  Constitution  of  Agency— Proof  of— 
Principal  or  Agent. — In  an  action  against 
two  individuals  for  payment  of  wood  alleged 
to  have  been  furnished  on  their  joint  order, 
for  the  erection  of  a  church,  of  which  they 
were  said  to  be  contractors,  one  of  whom  had 
corresponded  with  the  sellers,  giving  directions 
as  to  the  wood  to  be  sent,  etc.,  in  his  own 
name,  and  had  made  remittances  to  account, 
and  afterwards  asked  and  obtained  delay  in 
regard  to  the  payment  of  the  balance,  the 
court  refused  to  allow  him  to  prove  that  he 
was  acting  merely  in  the  capacity  of  clerk  or 
overseer  to  the  other,  and  that  the  latter  was 
sole  contractor  for  the  church.  Lang  db  Co. 
v.  ATLeod,  1830,  8  S.  323  * 

48.  Constitution  —  Sale  or  Agency  — 
Agreement. — Terms  of  an  agreement  which 
the  court  found  to  import  the  constitution  of 
a  mercantile  agencv,  and  not  a  contract  of  sale. 
Blakemore  db  Co.  v.  Blyth  db  Co.,  1831,  9  S. 
468* 

49.  Constitution  of  Agency  —  General 
Mandate—  Qualification  —  Evidence.— Held 
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not  competent  to  prove  by  parole  that  general 
mandate  was  granted  for  special  purpose  only, 
and  had  been  improperly  used  bv  the  man- 
datary. Thompson  v.  Mutr,  1871,  10  M.  178 ; 
44  J.  107  * 

50.  Constitution  of  Agency— Evidence— 
Issues. — A  debtor  in  a  bond  to  the  Ministers' 
Widows  Fund  suspended  a  threatened  charge 
by  the  collector  for  interest,  on  the  ground 
that  he  had  already  paid  the  interest  to  the 
charger's  clerk,  and  got  a  receipt,  with  the 
charger's  subscription,  which  the  charger 
alleged  was  forged.  The  suspender  averred 
that  the  clerk  was  the  agent  of  the  charger, 
duly  authorised  and  accredited  to  receive 
payment.  The  charger  denied  the  alleged 
agency,  but  not  the  payment.  Held  that  the 
state  of  the  facts  should  be  ascertained  before 
deciding  whether  the  clerk  was  or  was  not  in 
law  to  be  held  as  agent  of  the  charger,  or  as 
authorised  and  accredited  to  receive  payment 
for  him,  and  issues  ordered.  E.  of  Galloway  v. 
Grant,  1857,  19  D.  865  ;  29  J.  472  * 

51.  Constitution— Agent  or  Principal— 

Question  as  to  whether  a  party  was  buyer  or 
agent  for  buyer.  Robertson  v.  Gillespie,  1823, 
2  S.  422. 

52.  Constitution— Agent  or  Principal.— 
Question  as  to  whether  a  party  was  a  direct 
purchaser,  and  so  liable  to  the  seller,  or  only 
for  the  original  buyer.  Stein  v.  Stewart,  1822, 
2  S.  41. 

53.  Damages  —  Dishonoured  Bills  — 
Injury  to  Agent's  Credit— Damage  Con- 
sequential or  Not?— An  agent  abroad  drew 
bills  on  his  constituent  for  advances  made  by 
the  constituent's  directions ;  the  bills  were 
returned  dishonoured,  though  the  constituent 
was  perfectly  solvent ;  and  the  agent's  credit 
and  business  were  thereby  destroyed.  Question, 
whether  such  damages  were  consequential,  and 
could  found  a  claim  for  reparation.  Dempster 
v.  Wallace,  Hunter,  &  Co.,  1833,  12  S.  548. 

54.  Discretion  of  Agent— Power  to  Enter 
into  an  Arbitration— Special  Pacts— Ac- 
counting.— Special  circumstances  in  which  a 
consignee  of  goods  with  power  of  sale  was 
allowed,  in  accounting  for  the  price  of  the 
goods,  to  deduct  damages  and  expenses  awarded 
against  him  in  an  arbitration  which  he  had 
entered  into  with  the  purchaser  to  determine 
whether  the  goods  sold  were  marketable, 
although  the  consigner  had  not  consented  to 
the  arbitration.  Douglas  v.  Brunton's  Trs., 
1836,  14  S.  843  * 

55.  Discretion  of  Agent  — Sale  below 
Invoice  Price— Separation, — A  merchant  in 
Scotland  consigned  goods  to  an  agent  in 
Jamaica  for  sale,  without  special  orders  as  to 
price.  The  agent  was  unable  for  several  years 
to  sell  them,  but  at  last  sold  them  at  the 
market  price,  which  was  only  one-third  of  the 
invoice  price.  Held  that  as  he  had  done  what 
be  considered  best  for  the  consignee,  and  had 
not  exceeded  the  discretionary  power  of  an 
agent  and  consignee  acting  at  a  distance,  he 


was  not  liable  in  damages.  0)BeUly,  Hill,  May, 
tk  Go.  v.  Jeffray,  1821,  1  S.  61  * 

56.  Discretion  of  Agents  —  Purchase 
above  Specified  Price  —  Special  Circum- 
stances.— Foreign  agents  who  were  commis- 
sioned to  purchase  1000  quarters  of  linseed  at 
a  price  not  exceeding  65s.,  having  bought  500 
at  80s.,  held,  under  the  circumstances,  warranted 
in  doing  so.  Pease,  Wrays,  <b  Trigg  v.  Smith 
<fc  Jamieson,  1821,  1  S.  23. 

57.  Duty  of  Principal— Contract— Breach. 

— Circumstances  in  which  the  breach  of  a 
commission  contract  by  a  principal,  held  not 
justified  by  the  embarrassed  circu Distances  of 
the  agent.  Edinburgh  and  Leith  Shipping  Co. 
v.  Downs,  Bell,  <k  Mitchell,  1832,  10  S.  557  * 

58.  Duty  of  Agent— Timeous  Notice- 
Loss  of  Goods  before  Notice  of  Shipment- 
Goods  were  ordered  from  London  through  a 
guaranteeing  agent  at  Manchester  in  June  to 
be  sent  to  Glasgow,  and  they  were  sent  to  a 
shipping  wharf  on  20th  July,  and  the  ship 
sailed  on  3rd  August,  and  was  lost  on  the  10th  ; 
and  on  that  day  the  agent  sent  the  invoices, 
but  they  were  not  received  till  the  14th.  Held, 
in  an  action  by  him  for  the  price  against  the 
purchasers,  that,  as  due  notice  had  not  been 
sent  by  him  of  the  shipment,  he  had  no  claim. 
Andrew  v.  Boss,  6  Dec.  1810,  F.  C  * 

59.  Duty  of  Agent— Stockbroker— Trans- 
fer—Sale  of  Stock— Duty  of  Employer.— 

Held,  both  on  general  principle  and  on  the 
practice  of  the  Stock  Exchange  and  English 
decisions,  that  a  broker  employed  by  a  share- 
holder to  sell  stock  of  a  railway  company,  is 
not  bound  to  see  the  transfer  registered  in  the 
books  of  the  company  ;  and,  therefore,  that  he 
was  not  liable  to  relieve  the  shareholder  of 
payment  of  calls  made  on  him  in  consequence 
of 'the  transfer  not  being  registered,  and  his 
name  remaining  on  the  register.  Marr  v. 
Buchanan,  1852,  14  D.  467;  24  J.  234; 
1  Stuart  411.* 

60.  Employment— Principal  and  Agent- 
Evidence. — Circumstances  in  which  held  that 
an  agent  had  failed  to  prove  that  he  had 
ordered  goods  otherwise  than  on  his  own 
account.  Opinions  expressed  that  even  if  he 
had  ordered  them  on  his  principal's  account, 
he  would  have  been  liable,  looking  to  the 
exceptional  character  of  his  agency.  Pitt  v. 
Watson,  1871,  8  S.  L.  R.  640. 

61.  Factor  —  Remuneration.  —  Circum- 
stances in  which  the  court  fixed  a  sum  as 
remuneration  to  a  factor  in  full  of  all  claim 
for  salary,  etc.  Modified  in  the  House  of 
Lords.  I),  of  Queensberry  v.  M'Murdo,  1801, 
1804,  4  Pat.  565. 

62.  Factor  —  Remuneration.  —  Circum- 
stances in  which  a  factor  not  allowed  to  charge 
a  fee.     Graham  v.  Freer,  1824,  2'S.  606. 

63.  Factor  —  Remuneration,  —  Circum- 
stances in  which  it  was  held  that  the  son  and 
heir  of  a  factor  employed  to  uplift  rents  had  no 
right  to  demand  a  recompense  for  his  father's 
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services  or  for  his  own.  Boyes  v.  Waring, 
1822,  1  Shaw's  App.  121  * 

64.  Factor  —  Recompense  —  Party 
lucratufl  Liable. — Circumstances  in  which 
a  party  deriving  advantage  from  exertions  of  a 
factor,  held  liable  for  a  share  of  his  fee.  Ay  ton 
v.  Thomson,  1825,  3  S.  615. 

65.  Factor— Expenditure— Repayment  — 
Evidence. — Circumstances  in  which  held  that 
a  factor,  who  had  expended  money  on  repairs 
of  a  property,  had  admitted  a  delegation  of 
the  obligation  of  payment  upon  the  proprietor's 
father,  and  was  excluded  from  claiming  repay- 
ment from  the  proprietor  himself,  when,  after 
a  long  delay  to  make  his  claim,  the  father  had 
become  unable  to  discharge  it.  Hunter  v. 
Falconer,  1835,  13  S.  252  * 

66.  Factor  —  Authority  —  Removing  — 
Title  to  Sue. — A  house  factor  has  not  (unless 
specially  authorised)  a  title  to  sue  a  removing. 
Slowey  v.  Robertson  <b  Moir,  1865,  4  M.  1 ;  38 
J.  10* 

67.  Factor  —  Advances  to  Minor- 
Creditor— No  Preference.— The  factor  of 
curators  to  a  minor  heir  of  entail,  held  not 
entitled  to  a  preference  for  money  advanced  to 
him  above  a  sum  allowed  by  the  curators. 
Ogilvie  v.  Traill,  1824,  3  S.  125. 

68.  Factor  —  Accounts  —  Audit  —  The 

accounts  of  a  private  factor  cannot  be  audited 
under  the  authority  of  the  court.  Baxter, 
1828,  6  S.  487  * 

69.  Factor  —  Accounting  —  Remit  — 
Reporter's  Fee. — The  accounts  and  vouchers 
of  a  tutor,  who  acted  as  factor,  having  been 
lodged  with  an  accountant  to  report  in 
a  process  of  count  and  reckoning  against 
him  by  a  co- tutor;  and  a  subsequent 
accounting  having  been  brought  by  the  pupil 
on  his  passing  the  years  of  puberty ;  held  that 
the  factor  was  entitled  to  take  credit  for  the 
accountant's  fee  paid  to  recover  his  vouchers  to 
be  produced  in  tne  process.  Stewart  v.  Steven- 
son, 1828,  6  S.  591  * 

70.  Foreign  Principal  —  Liability  of 
Agent— Disclosure  in  Contract—  Held  that 
there  is  no  presumptio  juris,  that  where  an 
agent  in  this  country  sells  factorio  nomine  for  a 
foreign  house  to  a  merchant  in  this  country, 
he  is  personally  liable  to  fulfil  the  seller's  part 
of  the  contract  where  he  disclosed  his  principal 
at  the  time  of  contracting.  Millar  v.  Mitchell, 
Cadell,  &  Co.,  1860,  22  D.  833 ;  32  J.  346  * 

71.  Foreign  Principal— Purchase  through 
Commission  Agent— Liability  to  House 
Seller. — Circumstances  in  which  held  that  a 
merchant  abroad  was  not  liable  to  the  seller 
of  goods  bought  in  this  country,  and  shipped 
to  him  by  a  merchant  to  whom  he  allowed  a 
commission.    Greig  v.  Wilkie,  1801,  4  Pat.  265. 

72.  Foreign  Principal  —  Liability  of 
Agent. — Circumstances  under  which  a  party 
purchasing  goods,  which  were  for  behoof  of  a 


person   abroad,  found   liable  for    the   price- 
Myles  v.  Skinner,  1823,  2  S.  340. 

73.  Indemnity  of  Agent  —  Remedies  — 
Forced  Sale  at  a  Loss— Discretion.— Shawls 
were  consigned  to  a  house  in  Jamaica,  invoiced 
from  90s.  to  78s.  per  dozen ;  after  the  lapse 
of  five  years,  and  repeated  letters  for  instruc- 
tions, which  were  not  answered,  the  consignees 
sold  them  for  their  indemnification  at  19s* 
9&d.  per  dozen,  cash.  Found  that  they  were 
entitled  to  do  so ;  and  that,  by  the  practice  of 
the  parties  and  of  the  trade,  they  were  not 
bound  to  communicate  the  names  of  purchasers 
for  ready  money.  Auchie  <fc  Co,  v»  BurnSy 
1822,  1  S.  538. 

74.  Indemnity  of  Agent— Lawful  Debts 
— Liability  of  Principal. — A  candidate  to  be 
a  member  of  Parliament,  who  employs  agents 
ostensibly  without  limitation  or  control,  is 
liable  for  all  lawful  debts  contracted  by  them, 
in  relation  to  the  canvass  and  election.  Thom- 
son v.  M'Taggart,  1823,  2  S.  320. 

75.  Indemnity  of  Agent— General  Man- 
date—Relief  against  Principal— Circum- 
stances in  which,  while  a  party  was  found 
entitled  to  decree  against  the  agent  but  not 
principal,  the  agent  was  entitled  to  relief 
against  the  principal,  as  having  sanctioned  his 
proceedings.  Glassford  v.  Brown,  1830,  9  S. 
105* 

76.  Indemnity  of  Agent— Mandate  to 
Freight— Purchaser  Acting  as  Shipping 
Agent— Relief  from  Damages.— A  distiller 
contracted  to  sell  spirits  from  Leith  to 
A  at  Kirkcudbright,  the  latter  providing 
a  ship.  B  at  Kirkcudbright  purchased 
spirits  to  be  sent  with  the  former  lot,  from 
the  distiller,  and  at  his  request  freighted  a 
ship  which  A  had  failed  to  do.  Held  that  B  in 
freighting  the  vessel  was  agent  for  the  distiller, 
who  was  bound  to  relieve  him  of  freight  and 
demurrage,  and  not  agent  for  A.  Haig  v. 
Hannay,  1813,  1  Dow  259 ;  5  Pat.  703. 

77.  Indemnity  of  Agent— Mandate  to 
Freight— Principal's  Failure  to  Implement 
—Relief  from  Damages.— A  company  employ- 
ing agents  to  freight  vessels,  who  did  so  in 
their  own  names,  and  failing  to  implement  the 
charter-party,  are  bound  to  relieve  the  agents 
of  the  damages  awarded  for  non-implement. 
M'Braire  v.  Hamiltons,  1826,  2  W.  &  S.  66. 
Affg.  3  S.  223. 

78.  Liability  of  Agent— Guarantee  of 
Customer— Custom  of  Trada— Found,  on  the 
report  of  merchants,  that  where  goods  are  con- 
signed to  an  agent  for  sales,  without  being 
required  to  guarantee  them,  and  no  such 
demand  is  made  till  after  a  sale  by  bill  has 
been  made  and  notified,  the  agent  is  not  liable 
for  payment  on  the  bankruptcy  of  the  buyer. 
Watson  v.  Hood,  1822,  1  S.  536. 

79.  Liability  of  Agent— Error  of  Judg- 
ment—Bona  fide  Actings— Bankruptcy  of 
Customer. — An  agent  sold  goods  belonging  to 
his  principal,  payable  in  banker's  bills,  ana  at 
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the  same  time  goods  of  his  own  to  the  same 
party,  for  the  same  sort  of  bills,  and  took  bills 
for  both  sets  of  goods,  drawn  but  not  accepted 
by  bankers.  Found  not  liable,  on  the  bank- 
ruptcy of  the  sellers,  for  the  price.  M'KenMs 
Trs.  v.  Jones  ds  Co.,  1822,  2  S.  82. 

80.  Liability  of  Agent  —  Shipmaster- 
Accounting.  —  Circumstances  in  which  the 
master  of  a  ship,  who  had  undertaken  a  con- 
signment of  goods,  to  be  disposed  of  at  a  foreign 

Sort,  and  who,  being  unable  to  get  them  sold 
uring  his  stay,  transferred  them  to  a  mer- 
chant there,  with  whom  the  consignee  after- 
wards corresponded  without  objection,  and  by 
whom  the  goods  were  sold,  was  held  liable  to 
account  for  the  proceeds.  Nicol  v.  Crichton, 
1826,  5  S.  156. 

81.  Liability  of  Agent  — Negligence- 
Terms  of  Employment— A  party  acting 
under  a  factory  which  exempted  him  from 
liability,  except  "for  his  actual  intromissions," 
found  not  responsible  for  a  debt  alleged  to 
have  become  irrecoverable  through  his  negli- 
gence.   Stewart  v.  Falconer,  1830,  9  S.  178. 

82.  Liability  of  Agent— Acting  Gratuit- 
ously—Negligence— Reparation.— A  gratuit- 
ous and  spontaneous  agent  for  a  lady,  a  relative, 
remitted  from  India  money  belonging  to  her 
to  his  bankers  in  London,  and  they  having 
failed,  he  authorised  his  attorney  to  recover 
so  much  of  the  money  as  he  could  ;  which  he 
did,  and  granted  to  him  promissory-notes  for 
the  amount ;  and  the  attorney  having  also 
failed,  held  that  the  agent  was  liable  for  the 
amount  of  the  notes  to  the  lady.  Ml Donald  v. 
McDonald,  1807,  Hume  344. 

83.  Liability  of  Agent  — Negligence  — 
Reparation. — Merchants  in  Edinburgh  who 
empowered  a  commission  agent  in  New  York 
to  recover  debts  due  to  them  there,  held  entitled 
to  payment  of  them  from  the  agent  in  conse- 
quence of  his  delay  and  negligence  to  do 
diligence  against  the  debtors.  Cunningham  <k 
Simpson  v.  Buchanan,  1809,  Hume  349. 

84.  Liability  of  Principal  and  Agent- 
Joint— Delict  of  Agent  — Issues.— In  an 
action  of  damages  against  two  agents  and 
their  principals,  for  having  maliciously,  vio- 
lently, and  illegally  taken  possession  of  the 
pursuer's  shop  and  stock-in-trade,  issues 
granted  both  as  to  the  wrongful  acts  of  the 
agents  and  the  authority  given  by  the 
principals.  Paterson  v.  Walker,  1848,  11  D. 
167,  21  J.  32. 

85.  Liability  of  Agent  —  Approval  by 
Principal— Delivery  of  Goods— Failure  to 
Obtain  BilL — Commission  agents  who  did  not 
guarantee  sales,  were  employed  by  a  manu- 
facturer, on  the  footing  that  they  were  not  to 
conclude  a  sale  without  his  approval.  Having, 
with  such  approbation,  sold  goods  to  A  to  be 
paid  by  an  acceptance  of  B,  for  whom  the 
goods  were  intended,  held,  on  A's  failure,  that 
the  agents  had  not  rendered  themselves  person- 
ally liable  for  the  price   by  delivering  the 


goods  without  having  obtained  the  bill.  Steel 
<k  Co.  v.  Hoome  6  Co.,  1834,  12  S.  810. 

86.  Liability  of  Agent  —  Disclosed 
Principal — Where  a  party  has  acted  pro- 
fessedly in  the  capacity  of  agent,  a  petitory 
action  against  him,  and  not  against  his 
principal,  is  incompetent.  King  v.  Shirra, 
1827,  5  S.  231  * 

87.  Liability  of  Agent— Wrongful  Act- 
ing—Sued in  Representative  Capacity.— 

Held  that  an  action  against  a  bank  agent  in  his 
character  as  such,  on  account  of  a  bank  trans- 
action, in  which  the  agent  was  alleged  to  have 
acted  wrongfully,  was  incompetently  laid. 
Russel  &  Aitken  v.  M'Farlane,  1837,  15  S. 
989  ;  12  Fac.  905  * 

8a  Liability  of  Agent  —  Terms  of 
Employment— Guarantee  of  Book  Debts.— 

Agents  employed  to  obtain  orders  for  goods 
on  receiving  a  certain  commission,  in  con- 
sideration of  which  they  were  to  guarantee 
the  debts,  are  only  liable  for  such  debts  as  the 
principal  shall  succeed  in  constituting  against 
the  customers.  Stein1 8  Assignees  v.  Brown,  1830, 
8  S.  1064  * 

89.  Liability  of  Agent— Price  of  Property 
—  Special  Circumstances.  —  Circumstances 
under  which  the  secretary  of  a  company  who 
purchased  property  was  held  liable  for  the 
price,  although  it  was  known  to  the  seller  that 
the  purchase  was  for  the  company.  Sorley's 
Trs.  v.  Grahame,  1832,  10  S.  319* 

90.  Liability  of  Agent— Paymaster  of 
Regiment  — Special  Circumstances.  —  Cir- 
cumstances in  which  the  paymaster  of  a  regi- 
ment was  found  liable  to  army  agents  for  the 
price  of  furnishings  made  on  his  order  to  the 
regiment,  and  in  the  expenses  of  an  action 
which  they  had  raised  unsuccessfully  against 
the  colonel  of  the  regiment.  M* Donald  v.  Ross, 
1820,  2  Bligh  547. 

91.  Liability  of  Agent-Bills— No  Notice 
to  Principal — Bankruptcy  of  Debtor.  —  A 

factor  taking  bills  in  his  own  name  from  his 
constituent's  debtor,  without  giving  notice 
thereof  to  his  constituent,  found  liable  for  the 
loss  arising  from  the  bankruptcy  of  the  debtor. 
Ainslie  v.  Arbuthnot  &  Co.,  1843,  1  Pat.  340. 
Altg.  M.  4065 ;  Elch.  voce  Bill  of  Exchange, 
No.  20  * 

92.  Liability  of  Agent  — Negligence.— 
A  broker  who  was  employed  by  a  merchant 
to  find  purchasers  and  make  offers  to  them, 
and  submit  the  same  to  his  principal,  to  whose 
approval  the  sales  were  subject,  held  liable 
for  loss  on  a  sale  because  he  had  failed  to 
inform  his  principal  of  a  material  part  of  his 
communings  with  the  purchasers.  Wright  v. 
Baird,  1868,  6  S.  L.  R.  95. 

93.  Liability  of  Agent  —  Negligence- 
Notice  of  Shipment— Custom.— A  firm  in 
Glasgow  was  in  use  to  employ  commission 
agents  in  London  to  make  purchases  for  them, 
and  the  practice  was  to  ship  the  goods  at 
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London  on  Saturdays  for  Glasgow ;  but  the 
practice  varied  as  to  the  time  of  advising  the 
shipment.  A  quantity  of  goods  was  shipped  in 
London  past  business  hours  on  a  Saturday  even- 
ing, and  about  an  hour  before  the  closing  of  the 
post.  Notice  of  the  shipment  was  sent  by  the 
tirst  post  during  business  hours  thereafter, being 
Monday  afternoon.  The  morning  post  of  that 
day  was  before  business  hours.  Before  the 
notice  was  delivered,  intelligence  reached  the 
Glasgow  firm  by  telegraph  of  the  loss  of  the 
vessel.  The  London  agents  had  bought  the 
goods,  and  paid  the  price  as  for  themselves'. 
In  an  action  by  them  to  recover  the  price,  held 
that,  although  it  might  have  been  possible  to 
send  notice  by  the  post  after  business  hours  on 
Saturday  evening,  the  agents  were  not  bound 
to  make  the  attempt;  that  they  were  not 
bound  to  communicate  the  shipment  by 
telegraph;  and  that,  as  the  notice  posted  by 
them  would,  in  ordinary  circumstances,  have 
reached  Glasgow  in  time  to  enable  their  con- 
stituents to  protect  their  interests  by  insurance, 
if  so  inclined,  the  delay  in  advising  the  ship- 
ment did  not  amount  to  such  culpa  as  would 
impose  on  the  agents  the  liability  for  the  loss. 
Hastiev.  Campbell,  1857, 19  D.  657  ;  29  J.  250  * 

94.  Liability  of  Agent  —  Negligence  — 
Custodier.— The  master  of  a  vessel  having 
gratuitously  undertaken  the  charge  of  a  con- 
signment of  goods  on  board,  held  responsible 
for  the  value,  in  respect  of  insufficient  execu- 
tion of  his  duty.  Gillies  v.  Smith,  1832,  10 
S.  636. 

95.  Liability  of  Agent  —  Negligence  — 
Shipbroker. — A  shipbroker  represented  that 
he  had  made  a  bargain  for  freight  at  a  certain 
rate,  but  he  omitted  to  get  a  freight  note,  or 
any  evidence  whereby  to  enable  the  owners  to 
enforce  that  rate  which  was  higher  than  the 
shippers  admitted  to  be  due  ;  held  responsible 
for  the  full  amount.  Arnold  v.  Bay,  1834, 13 
S.97. 

96.  Liability  of  Agent— Stockbroker— 
Negligence — Damages.— In  an  action  by  a 
party  against  a  broker  who  had  purchased 
shares  for  him,  and  to  whom  he  had  made 
payments  on  account,  on  the  ground  that  the 
broker  had  failed  to  get  a  transfer  regularly 
completed,  and  concluding  that  the  broker 
should  repay  the  sums  paid,  on  getting  a  con- 
veyance of'  the  shares,  or  pay  damages,  in 
respect  of  failure  to  implement  the  transac- 
tion, issues  sent  to  trial,  whether  the  broker 
had  so  failed,  and  was  owing  the  sums  con- 
cluded for.  Mortimer  v.  Millar,  1849,  11 
D.  1218,  21  J.  482. 

97.  Liability  of  Agent— Misconduct  — 
Pledging  Consigned  Goods— Onus  of  Proof. 
— The  consignee  of  goods  to  be  shipped  and 
sold,  re-consigned  them  to  a  third  party,  who 
shipped  them,  and  they  were  6old  oelow  cost 
price  in  name  of  the  first  consignee,  who  in 
the  meantime  received  advances  from  the  sub- 
consignee,  and  pledged  the  goods  in  security. 
The  first  consignee  now  sued  the  owner  for  a 
balance  due  to  him  in  respect  of  the  goods 


under  deduction  of  the  proceeds  of  the  sales  ; 
the  owner  defended,  on  the  ground  that  the 
pursuer  had  been  guilty  of  breach  of  contract 
in  pledging  the  goods,  which  had  given  control 
of  the  sales  to  a  stranger,  and  caused  the  loss. 
Held  that  the  onus  of  proving  loss,  and  con- 
necting it  with  the  misconduct  of  the  con- 
signee, lay  on  the  owner.  Skinner,  Notman,  & 
Co.  v.  MlIndoe,  1857,  20  D.  283  ;  30  J.  144. 

98.  Liability  of  Agent  —  Implement  of 
Sale— Inability  of  Principal— Knowledge 
of  Agent. — At  a  public  sale  of  lands,  the 
highest  offerer  declared  that  he  had  made  the 

Eurchase  for  B.  B  afterwards  intimated  that 
e  could  not  implement  the  sale ;  and  it 
appeared  that  prior  to  the  sale  he  was  insolvent, 
and  had  granted  to  the  agent  a  disposition 
omnium  bonorum.  In  an  action  at  the  instance 
of  the  seller,  for  implement  of  the  sale,  or  for 
damages,  held  that  the  agent,  while  making 
the  oner,  was  aware  of  the  principal's  inability 
to  implement  the  sale,  and  that  the  agent  was 
therefore  liable  to  implement  the  sale  or  pay 
damages.  Thomson  v.  Dudgeon,  1851,  13  D. 
1029  ;  23  J.  474. 

99.  Liability  of  Agent  —  Implement  — 
Delivery  of  Goods. — A  merchant  in  Bristol 
employed  merchants  in  Greenock  to  sell  goods 
for  him,  and  they  having  communicated  their 
instructions  and  sold  the  goods  to  a  purchaser, 
held  (after  taking  the  opinion  of  English 
lawyers)  that,  on  the  failure  of  the  Bristol 
merchant  to  deliver  the  goods,  they  were  not 
personally  liable  to  fulfil  the  sale.  Brown  v. 
M'Dougal  &  Co.,  30  Nov.  1802,  F.  C. ;  M. 
"Factor"  App.  No.  1. 

100.  Liability  of  Agent— Foreign  Prin- 
cipals— Inferior  Goods.  —  Circumstances  in 
which  a  firm  in  Glasgow,  who  contracted  to 
sell  goods  to  be  supplied  by  foreign  corre- 
spondents whose  names  were  known  to  the 
purchasers,  and  received  the  price  therefor, 
were  held  to  have  acted  as  principals  and  to 
be  liable  for  the  repayment  of  the  price  on 
account  of  the  goods  sent  being  inferior. 
Buchanan  db  Son  v.  Athya  db  Co.,  1872,  10 
S.  L.  R.  18 ;  45  J.  16. 

101.  Liability  of  Agent— Foreign  Princi- 
pal—Evidence— Onus.— The  presumption  as 
to  an  agent's  liability  to  a  third  party,  arising 
from  the  circumstance  of  the  principal  in  a 
sale  of  goods  being  a  foreigner,  is  merely  one 
of  fact,  which  may  be  stronger  when  the  agent 
is  not  a  selling  but  a  purchasing  agent,  but 
which  will  vary  with  the  circumstances  of 
each  case,  it  being  properly  a  jury  question  to 
determine  the  intention  of  the  parties  in 
entering  into  the  contract,  the  onus  lying  upon 
the  party  seeking  to  attach  liability  to  the 
agent.  Miller  v.  Mitchell,  Cadell,  db  Co.,  1860, 
22  D.  833  ;  32  J.  346* 

102.  Liability  of  Agent— Foreign  Princi- 
pal—Submission— Implement  of  Decree. — 

A  party  entered  into  a  submission,  "  as  acting 
and  taking  burden  on  himself  for"  another 

Earty  resident   in   England,   and   as  taking 
urden  on  him  for  that   party,  bound  and 
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obliged  himself,  his  heirs,  executors,  and 
successors,  "  to  abide  by,  implement,  and  fulfil " 
whatever  the  arbiter  might  determine ;  held 
that  he  was  liable  to  implement  the  decree- 
arbitral.  Woodside  v.  Cuthbertson,  1848,  10 
D.  604  ;  20  J.  192. 

103.  Liability  of  Agent— Foreign  Princi- 
pal —  Personal  Liability. — Observed  that  an 
agent  ordering  furnishings  for  a  party  abroad, 
renders  himself  personally  liable  for  the  price. 
Burgess  y.  Buck  <k  Co.,  1829,  7  S.  824. 

104.  Liability  of  Agent  —  Factor  — 
Acceptance  of  Bill— Personally  Liable.— 
A  bill,  addressed  "to  George  Todd  Chiene, 
Esq.,  factor  of  May,"  by  the  law  agent  of  Islay, 
for  £1500,  "value  in  account  with  W.  F. 
Campbell,  Esq.,  of  Islay,"  was  accepted  "  Q.  T. 
Chiene."  Held,  in  a  question  with  an  indorsee, 
that  the  acceptance  was  the  individual  acceptance 
of  the  factor,  and  so  attached  personal  liability 
to  him.  Chiene  v.  Western  Bank,  1848,  10  D. 
1523;  20  J.  576* 

105.  Liability  of  Agent— Factor—  Accept- 
ance of  Bill— Personally  Liable,— A  factor,  in 
payment  of  a  quantity  of  meal  ordered  by  him 
on  behalf  of  his  constituent,  accepted  a  bill  for 
£200  sterling,  for  behoof  of  W.  F.  Campbell 
of  Islay  (his  constituent),  for  value  received  in 
meal  ;  held,  in  a  suspension  of  a  charge  on 
this  bill,  that  the  acceptance  imported  personal 
liability  on  the  part  of  the  factor,  frebster  v. 
M<Calman,  1848,  10  D.  1133  ;  20  J.  417* 

106.  Liability  of  Agent  —  Disclosed 
Principal  —  Representations.  —  A  broker 
ordered  goods  from  a  merchant  for  his 
employer,  whom  he  named,  and  the  merchant 
took  the  bill  of  the  employer  alone ;  held,  on 
the  bankruptcy  of  the  employer,  that  the 
broker  was  not  liable  for  payment  of  the 
goods,  although  he  stated  to  the  merchant,  as 
an  inducement  to  take  the  bill  in  place  of 
cash  (as  originally  stipulated),  that  he  had  no 
doubt  of  the  debt  "  being  ultimately  liquidated 
with  honour."  Cowan  <b  Sloan  v.  Davidson 
it  Co.y  14  Jan.  1814,  F.  C. 

107.  Liability  of  Agent  —  Disclosed 
Principal— Servants'  Wages.— A  farm  over- 
seer, who  engaged  servants  in  name  of  his 
master,  held  notifiable  for  their  wages.  Naborne 
v.  Scott,  1815,  Hume  353. 

108.  Liability  of  Agent -Delict— Per- 
sonal Liability. — An  agent  having  placed  a 
lock  on  the  door  of  the  pew  of  a  parish  church, 
for  the  purpose  of  excluding  a  party  who  had 
been  in  possession  of  sittings  in  the  pew  for 
nearly  twenty  years,  pleaded,  in  answer  to  a 
petition  for  interdict  directed  against  him 
alone,  that  what  he  had  done  was  as  agent  for 
a  disclosed  principal,  and  by  his  authority  and 
instructions;  held  that  the  act  complained  of 
was  an  illegal  attempt  to  invert  the  state  of  pos- 
session, and  that  the  petition  was  properly 
directed  against  the  actual  wrongdoer.  JJobbte 
t.  Hatbert,  1863,  I  M.  532 ;  35  J.  317  * 

109.  Liability  of  Agent  —  Commission 
Agent— Acting  as  Principal— Circumstance* 


in  which  a  commission-agent  was  held  liable 
as  a  purchaser  for  goods  sent  him  by  his 
principal — mainly  in  respect  of  his  not  having 
objected  to  the  terms  of  the  invoices  forwarded 
with  the  goods,  which  were  in  the  form  usual 
in  cases  of  sale,  and  of  his  not  having  divulged 
to  his  alleged  principal  the  names  of  the 
pei-sons  to  whom  the  goods  were  disposed  of. 
Brydon  v.  Muir,  1869,  7  M.  536  ;  41  J.  282  * 

110.  Liability  of  Agent— Advances  on 
Goods— Fall  of  Exchange— Loss  Personal  to 

Agent. — A  party  as  agent  for  a  foreign  mer- 
chant induced  one  here  to  consign  goods,  and 
he  made  advances  on  them,  the  amount  of 
which  was  realised  by  the  sale  of  the  goods, 
but  by  delay  in  remitting,  and  by  the  fall  in 
the  exchange,  it  was  insufficient  to  indemnify 
the  agent ;  held  that  he  had  no  claim  against 
the  consigner  for  the  difference.  Brown  <k 
Co.  v.  Ure,  1832,  10  S.  737  * 

111.  Liability  of  Agent— Accounting— 
Duty  to  Account.—  Held  that  the  secretary  of 
a  committee  representing  the  subscribers  to 
public  games  was  responsible  to  those  who 
appointed  him,  and  that  on  their  dismissing 
him  he  was  bound  to  account  to  them,  and  had 
no  right  to  raise  the  question  whether  they 
had  been  superseded  by  another  committee. 
Anderson  v.  Fenton,  1871,  8  S.  L.  R.  685. 

112.  Liability  of  Agent— Accounting.— 
Held  that  where  an  agent  for  the  sale  of  a 
patent  article  was  entitled  to  use  it  in  his  own 
trade,  he  was  not  bound  to  account  for  the 
nett  profits  of  each  job  in  which  he  so  used 
it,  but  only  for  the  market  value  of  the  article, 
as  fixed  by  the  patentee.  Ramage  db  Son  v. 
GiUnson,  1851,  14  D.  121 ;  24  J.  46  ;  1  Stuart 
88. 

113.  Liability  of  Agent  —  Alleged  Lia- 
bility of  Principal— Proof  before  Answer.— 

A  preliminary  defence  by  a  bank  agent,  in  an 
action  against  him  and  the  bank,  for  repetition 
of  money  alleged  to  have  been  paid  to  the 
agent  on  account  of  the  bank,  that  as  the  claim 
had  arisen  out  of  a  bank  transaction,  it  was 
competent  only  against  the  bank,  who  were 
ready  and  able  to  answer  the  demand,  repelled 
as  preliminary.  Cooper  v.  North  of  Scotland 
Bank,  1849,  12  D.  176  ;  22  J.  26. 

114.  Liability  of  Agent— Authority  to 
Borrow  Money  —  Principal  and  Agent 
Jointly  Liable. — A  mother  authorised  her  son 
to  borrow  money  in  order  to  recover  her  title 
deeds,  which  he  did.  Held  that  the  lender 
was  entitled  to  recover  the  money  from  both 
of  them  as  joint  obligants.  M'Leod  v.  Thompson, 
1822,  1  S.  300. 

115.  Liability  of  Principal— Trader  Be- 
lying on  Agent's  Credit— Principal  Free.— 

Muir,  residing  in  Scotland,  was  in  the  practice 
of  buying  and  shipping  goods  for  Stevenson, 
in  the  West  Indies;  the  sellers  were  aware 
that  they  were  purchased  for  Stevenson,  and 
after  expiration  of  the  term  of  credit,  one  of  the 
sellers  took  a  bill  from  Muir,  and  by  other  acts 
indicated  that  he  relied  on  his  credit.    Held, 
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on  the  bankruptcy  of  Muir,  that  the  seller 
could  not  claim  the  price  from  Stevenson. 
Stevenson  v.  Campbell  <&  M'Lean,  1836,  14 
S.  562  ;  11  Fac.  486  * 

116.  Liability  of  Principal  —  Foreign 
Trader  Belying  on  Agent-— Principal  Free. 

— Although  the  owners  of  a  ship  are  liable  for 
furnishings  made  to  her  in  a  foreign  port  on 
the  order  of  their  agent,  yet  held,  that  there 
being  evidence  that  the  furnisher,  in  such  a 
port,  had  selected  the  agent  as  his  debtor,  he 
was  not,  after  a  lapse  of  time  and  insolvency, 
entitled  to  recur  to  the  owners,  who  paid  the 
agent  for  the  furnishings.  Carsewell  v.  Scotts 
&  Stevenson,  1839,  1  D.  1215  ;  14  Fac.  1214. 

117.  Liability  of  Principal— Stockbroker 

—  Payment  of  Account. —  Evidence  upon 
which  an  employer  found  liable  to  his  stock- 
broker for  the  outstanding  balance  due,  under 
deduction  of  an  inadmissible  "carry  over" 
charge.    Hope  v.  Lyon,  1853,  2  Stuart  360. 

118.  Liability  of  Principal— Respondeat 
Superior— Agent's  Delict— Authority.— Re- 
sponsibility for  an  illegal  ejection  by  a  factor 
does  not  necessarily  attach  to  the  landlord,  where 
no  authority  is  averred.  Macdonald  v.  Chisholm, 
1860,  22  D.  1075  ;  32  J.  494* 

119.  Liability  of  Principal  —  Disrepair 

—  Notice  to   Factor  — Damages.— Where 

notice  has  been  given  to  house-factor  that  stair 
was  out  of  repair — Proprietor  held  liable  for 
injury  caused  thereby.  MlMartin  v.  Hannay, 
1872,  10  M.  411 ;  44  J.  230* 

120.  Liability  of  Principal— Payment- 
Misappropriation  of  Funds  by  Agent— An 
agent  purchased  goods  factorio  nomine,  and  the 
seller  in  his  books  entered  the  goods  as  sold  to 
the  principal,  and  the  principal  remitted  the 
price  to  his  agent,  who,  instead  of  paying  the 
seller,  merely  from  time  to  time  made  pay- 
ments to  account.  The  seller  pressed  the 
agent  for  payment,  and  threatened  to  com- 
municate with  the  principal,  but  did  not  do 
so  for  more  than  six  months  from  the  date  of 
the  sale.  Held  that  the  purchaser  was  not 
released  from  his  obligation  to  pay  the  out- 
standing balance  by  reason  of  his  having  put 
his  agent  in  funds  to  do  so,  nor  by  the  seller 
accepting  the  partial  payment  from  the  pur- 
chaser. Williams  <k  Co.  v.  Newlands  &  Co., 
1860,  23  D.  1355. 

121.  Liability  of  Principal  —  Bank  as 
Agent— Bill   of  Exchange— Negligence.— 

A  Dill  was  sent  to  a  London  bank  for  collec- 
tion, and  notice  was  sent  on  a  Saturday 
to  the  drawee  that  it  lay  there  for  payment. 
The  drawee  was  not  able  to  go  to  the  bank 
until  Monday,  when  he  paid  the  sum,  and 
was  told  that  the  bill  had  been  returned 
to  the  bank's  correspondents,  but  that  the 
bank  would  get  it  and  hand  it  over  to  him. 
The  bank  did  not  do  so,  but  by  Borne  mis- 
take denied  that  they  had  the  money,  and 
refused  to  pay  it  to  the  drawer  of  the  bill. 
Held,  in  an  action  by  the  drawer  against  the 
drawee  for  payment  of  the  sum,  that  the  bank 


received  the  money  as  the  agents  of  the  drawee 
and  not  of  the  drawer,  and  that  though  no 
blame  was  imputable  to  him,  he  must  suffer 
for  the  mistake  of  the  bank.  Mayer,  etc.  v. 
Hamilton,  1865,  3  M.  1066 ;  37  J.  561  * 

122.  Liability  of  Principal— Instructions 
—Disregard  of  Instructions— Notice— Ac- 
quiescence.— A  merchant  in  Leith  ordered 
merchants  in  Riga  to  send  him  120  barrels 
of  linseed,  of  which  60  were  to  be  shipped  by- 
one  specified  vessel,  and  60  by  another,  with- 
out naming  a  price ;  and  the  Riga  merchants 
intimated  that  the  market  prices  were  too 
high,  and  expected  to  fall,  that  one  of  the 
ships  had  a  full  cargo,  and  was  on  the  eve  of 
sailing,  and  that  so  soon  as  prices  fell  they 
would  send  the  seed  to  him  ;  and  although  he 
had  sufficient  time  to  object,  he  did  not  do  so  : 
the  Rica  merchants  thereafter  sent  100  barrels 
by  a  ship,  which  was  lost  on  the  voyage,  of 
which  they  gave  notice.  Held  that  the  Leith 
merchant  was  bound  to  pay  the  price,  as  he 
ought  to  have  objected  upon  receiving  notice 
of  the  change  in  the  mode  of  sending  the 
seed,  and,  at  all  events,  he  was  bound  to  have 
insured  the  seed  after  he  had  been  informed 
of  its  being  despatched.  Pierson  v.  Balfour, 
1  Dec.  1812,  F.  C  * 

123.  Liability  of  Principal— Indemnifica- 
tion of  Agent— Loss  on  Transactions. — 
Circumstances  in  which  held  that  a  party  who 
employed  merchants  in  London  to  buy  and 
sell  railway  stock  for  him,  was  liable  under 
his  employment  to  relieve  the  sellers  of  a 
balance  of  loss  on  the  transactions.  Watt  v. 
Benson  <fc  Company,  1867,  5  S.  L.  R.  118. 

124.  Liability  of  Principal  —  Indebted- 
ness of  to  Agent— Bight  of  Retention — 
Compensation.  —  A  commission  agent  sold 
goods  which  had  been  placed  in  his  hands  for 
that  purpose,  and  thereafter  the  principal 
went  with  him  to  the  buyer,  to  whom  the 
agent  for  the  first  time  disclosed  his  principal, 
and  desired  that  a  bill  should  be  granted  to 
the  principal  for  the  price,  which  the  buyer 
accordingly  afterwards  accepted ;  but  before 
it  was  delivered,  the  agent  interposed  and 
claimed  it  for  himself.  The  principal  having 
become  bankrupt,  held,  in  a  question  with  the 
trustee  in  the  sequestration,  that  although  the 
agent  alleged  that  the  principal  was  inaebted 
to  him  in  the  price  of  two  parcels  of  goods, 
one  of  which  had  been  purchased  previous  to 
the  sale  on  account  of  which  the  bill  was 
granted,  he  had  no  right  of  retention  or  com- 
pensation, and  the  trustees  preferred.  Miller 
cfc  Paterson  v.  M'Nair,  1852,  14  D.  965 ;  24  J. 
595  ;  1  Stuart  1016* 

125.  Liability  of  Principal— Implement 
—Agent's  Contract— Credit  Sale.— A  sale 
of  goods  by  a  factor  in  his  own  name,  and 
credit  given  to  hiin  in  account  with  the  pur- 
chaser, sustained  against  the  constituent. 
Hitchener,  Hunter,  db  Co.  v.  Steuart  <k  Ninian, 
8  Dec.  1803,  F.  C. ;  Mor.  14206. 

126.  Liability  of  Principal— Implement 
—Contract  by  Agent— Fishy  Customer,— 
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Held,  by  a  very  narrow  majority,  that  an 
TEngliah  merchant  was  bound  to  implement 
a  sale  of  goods  made  by  his  travelling  agent 
to  a  dealer  in  Scotland,  although  the  dealer 
had  on  a  former  occasion  dishonoured  his  bill 
for  the  price  of  goods,  but  offered  on  this 
occasion  to  pay  cash.  Milne  v.  Harris  James, 
&  Co.,  14  June  1803,  F.  C. ;  M.  8493. 

127.  Liability  of  Principal  — Freight- 
Bill  of  Lading  Indorsed  in  Security.— A 
principal,  by  indorsing  a  bill  of  lading  to  an 
agent  making  advances  on  the  goods,  is  not 
liberated  from  payment  of  freight.  Kelting  v. 
Jay,  16  Jan.  1823,  F.  C. ;  2  S.  121  * 

12a  Liability  of  Principal  —  Fraud  of 
Agent— Stockbroker  — No  Contract.  — A 

purchaser  of  shares  bought  them  on  the  re- 
presentation that  the  broker  had  obtained 
them  on  15  October.  It  transpired  that  the 
shares  assigned  him  had  been  bought  on  6  Nov- 
ember and  that  upon  these  a  call  was  due 
which  had  been  made  on  3  November.  Upon 
his  refusing  to  register  himself  as  proprietor, 
kdd  (1)  that  the  seller  could  not  compel  him 
to  do  so,  though  he  was  noways  participant  in 
the  broker's  misconduct  in  substituting  the 
one  set  of  shares  for  the  other,  the  broker  not 
having  authority  to  bind  the  purchaser  for 
shares  bought  on  6  November ;  (2)  that  the 
acceptance  and  signing  of  the  transfer,  and 
paying  of  the  price,  did  not  infer  acquiescence 
on  the  purchaser's  part  in  the  purchase  of 
6  November,  in  respect  of  his  not  being  made 

Xnted  with  the  fact  of  the  call  on  3  Nov- 
,  and  that  the  shares  were  different. 
Black  v.  Cullen,  1853,  15  D.  646 ;  25  J.  387 ; 
2  Stuart  370. 

129.  Liability  of  Principals— Forgery  by 
Agent— Bill*. — Liability  of  firm  to  bank  for 
bills  forged  by  their  manager,  who  held  their 
procuration.  Union  Bank  v.  Mahin,  1873, 
11  M.  499 ;  45  J.  323  * 

130.  Liability  of  Principal  —  Factor  — 
Negligence  of  Factor  —  Proof,  —  Circum- 
stances under  which  the  proprietors  of  a 
house  were  held  liable  for  the  expenses  of  an 
action  for  the  value  of  repairs,  and  of  diligence 
against  their  father,  who  was  their  factor,  but 
who  apparently  was  the  proprietor.  Dunn  v. 
Livingstone,  1828,  7  S.  218.* 

131.  Liability  of  Principal  —  Disclosed 
Principal — Payment. — A  flaxspinner  cave  a 
written  order  to  another  person  to  buy  flax  for 
him,  and  that  person  exhibited  the  order  to, 
and  bought  flax  from,  a  merchant,  of  which  he 
apprised  the  flaxspinner.  Held  that  although 
the  latter  had  settled  with  the  person  employed 
by  him,  and  no  invoice  had  been  rendered  to 
or  bill  drawn  on  him  by  the  merchant,  yet  as 
he  had  authorised  his  credit  to  be  made  use  of, 
he  was  liable  to  the  merchant  for  the  price. 
Jobun  v.  Ford,  1815,  Hume  354. 

132.  Liability  of  Principal— Diligence- 
Delict  of  Messenger-at-Arms  —  Proof  — 

Where  it  appeared  that  a  messenger  acted  as 


agent  of  a  defender,  found  competent  in  an 
action  of  damages  to  prove  the  terms  on  which 
the  messenger  offered  to  liberate  the  pursuer. 
Wight  v.  Ewing,  1828,  4  Mur.  588. 

133.  Liability  of  Principal— Contract— 
Homologation— Respondeat  Superior— Re- 
levancy.— A  party  brought  an  action  of  dam- 
ages against  the  agent  for  a  bank  and  the  bank  ; 
setting  forth  that  the  agent  had  guaranteed  to 
the  pursuer  the  delivery  of  certain  locomotive 
engines,  on  receiving  his  accepted  bill  for 
£1000  of  the  price ;  that  the  pursuer  accepted 
the  bill,  which  was  indorsed  dv  the  agent  to 
the  bank  ;  that  the  agent  failed  to  implement 
his  guarantee ;  that  the  bank  obtained  judg- 
ment upon  the  bill  in  England  against  the 
pursuer,  which  they  executed  against  him ; 
that  the  transaction  was  entered  into  by  the 
agent  for  behoof  of  the  bank,  and  his  proceed- 
ings and  acts  were  approved  of  and  homologated 
by  the  bank,  who  took  the  benefit  of  the  same, 
— held,  on  a  consideration  of  the  summons  and 
record,  that  a  relevant  case  had  been  stated 
against  the  bank  agent,  but  not  against  the 
bank.  Chanter  v.  Borthwich,  1848, 10  D.  1544  ; 
20  J.  659,  681. 

134.  Liability  of  Principal  —  Contract 
Debt— Factor— Delegation,— A  factor  re- 
ceived instructions  from  his  constituent  to  pay 
£60  to  account  of  the  contract  price  of  work  in 
course  of  being  executed  for  him.  The  factor 
had  in  his  hands  sufficient  funds  belonging  to 
his  principal  to  meet  the  payment,  but  of  this 
the  creditor  was  ignorant,  and  he  was  induced 
by  the  factor  to  take  £20  in  cash  and  his  pro- 
missory-note for  £40,  bearing  to  be  for  value 
received  for  his  constituent.  On  the  comple- 
tion of  the  work  the  creditor  tendered  his  ac- 
count for  the  balance  of  the  price — £55, 10s.  6d. 
— giving  credit  for  "cash  per  D.  M'L.  (the 
factor)  £60."  The  debtor  again  referred  him 
to  his  factor,  who  again  made  a  payment  in 
cash  of  10s.  6d.,  and  gave  his  own  promissory- 
note  for  £55  "for  value  received,  in  balance  of 
account  for  carpenter  work  executed  at"  his 
constituent's  farm.  On  the  factor's  insolvency 
and  failure  to  retire  the  promissory-notes,  held 
(1)  that  his  constituent  had  not  been  relieved 
of  the  debt  by  delegation;  and  (2)  that  the 
inaccurate  statement  innocently  made  in  the 
account  rendered  by  the  creditor,  to  the  effect 
that  he  had  received  £60  from  the  factor  in 
cash,  whereas  he  had  only  got  £20,  was  not 
such  a  misrepresentation  as  to  operate  as  a  bar 
to  his  recovery  of  the  £40,  his  debtor  not 
having  suffered  any  loss  thereby.  M'Intosh 
dc  Son  v.  Aindie,  1872,  10  M.  304  ;  44  J.  178  * 

135.  Liability  of  Principal— Contract  on 
Principal's  Credit— Bankruptcy  of  Agent— 
Payment— Held  that  the  owners  of  a  vessel 
belonging  to  Greenock,  which  was  repaired  at 
Hull  on  the  employment  of  agents,  but  on 
the  credit  of  the  owners,  were  liable  for  the 

Erice  thereof,  although  they  alleged  that  they 
ad  paid  the  amount  to  the  agents,  who  after- 
wards became  bankrupt.  Stewart  v.  Hall, 
1813,  2  Dow  29  * 
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136.  Liability  of  Principal  —  Agent's 
Debt. — A  merchant  employed  an  agent  to  sell 
goods,  which  he  did  in  his  own  name;  held 
that  the  purchaser  was  entitled  to  compensate 
a  debt  due  to  him  by  the  agent  with  the 
price,  in  a  q uestion  with  the  merchant.  Baxter 
v.  Bell  &  Maxwell,  17  Dec.  1800,  F.  C. ;  M. 
"  Compensation  "  App.  No.  4. 

137.  Liability  of  Principal— Commission 
— Employment. — Defences  to  an  action  for 
commission  on  the  sale  of  a  ship  founded  on 
a  denial  of  agency  and  of  any  undertaking  to 
pay  commission,  repelled.  Davidson  v.  Lawrie, 
1865, 1  S.  L.  R.  86. 

138.  Liability  of  Principal  —  Bank  — 
Deposit-Receipt  —  Absconding  Agent  —A 
party  deposited  two  sums  successively  with  the 
agent  of  a  country  branch  of  an  Edinburgh 
chartered  bank,  receiving  official  receipts  and 
letters  by  the  agent  marked  "  private,"  agreeing 
to  make  up  the  interest  on  the  one  sum  to  a  half 
per  cent.,  and  on  the  other  to  one  per  cent.,  more 
than  the  ordinary  bank  interest,  provided  pay- 
ment of  the  sums  was  not  demanded  till  twelve 
months  had  elapsed ;  and  the  first  sum  was 
entered  in  the  bank  books,  but  the  second  was 
not.  Held,  on  the  absconding  of  the  agent, 
that  the  money  having  been  deposited  with 
the  accredited  agent,  and  on  official  receipts, 
the  bank  was  liable  in  payment  of  both  sums. 
Craw  v.  Commercial  Bank,  1840,  3  D.  193- 
16  Fac.  146. 

139.  Liability  of  Principal  —  Bank  — 
Deposit-Receipt— Bankruptcy  of  Agents.— 
The  Bank  of  Scotland  having  established  a 
branch  at  Brechin,  and  appointed  Smith  &  Sons 
their  agents,  these  persons,  besides  carrying  on 
the  business  of  the  bank,  did  so,  secretly,  on  their 
own  account. '  Held  that  a  party  who  deposited 
money,  and  was  ignorant  of  the  private  dealing, 
and  got  a  receipt  dated  "Bank  Office,"  and 
signed  by  G.  Smith  &  Sons,  without  the 
audition  of  agents,  was  not  entitled,  on  their 
bankruptcy,  to  payment  from  the  bank.  Wat- 
son v.  Bank  of  Scotland,  1813,  1  Dow  40; 
5  Pat.  655.  Revg.  15  May  1806,  F.  C. ;  M. 
"Mandate  "App.  No.  3* 

140.  Liability  of  Principals  —  Bank- 
Agent  Acting  as  Agent  also  for  Customer- 
Distinction  of  Functions.— The  agent  for  a 
bank,  who  was  also  law  agent  and  a  creditor 
of  the  acceptor  of  an  accommodation  bill, 
which  he  discounted,  received,  after  it  was  dis- 
honoured, a  promissory -note  for  a  sum  larger 
than  in  the  bill,  which  the  agent  discounted  ; 
placed  it  to  the  credit  of  the  acceptor  in  his 
own  private  account^  and  paid  other  bills  of 
his  which  were  current  but  not  due  at  the  time 
the  note  was  granted ;  and  the  acceptor  had 
no  account  with  the  bank.  Verdict  finding 
that  the  agent  had  acted  as  private  agent  for 
the  acceptor,  and  not  as  agent  for  the  bank ; 
that  the  Dank  had  not  incurred  any  obligation 
to  place  the  proceeds  of  the  note  to  the  credit 
of  the  bill,  but  were  entitled  to  recourse 
against  the  drawers  of  it  National  Bank  v. 
Martin,  1848,  11  D.  1. 


141.  Liability  of  Principal  —  Agent 
Accepted  as  Debtor— Insolvent  Agent — 

An  agent  having  bought  wheat  for  a  friend, 
the  seller  took  the  agent's  own  bill  for  the 
price.  The  agent  refused  to  part  with  money 
belonging  to  the  principal  in  respect  of  the 
bill,  and  became  insolvent  while  the  bill  was 
in  the  circle.  Held  that  the  seller  could  not 
claim  payment  of  the  price  of  the  wheat  from 
the  principal.  Young  v.  Smart,  1831,  10  S. 
130 ;  7  Fac.  107* 

142.  Liability  of  Agent  to  Principal — 
Stockbroker — Negligence— Issues.— In  an 
action  by  a  party  against  a  broker  who  had 

Eurchased  shares  for  him,  and  to  whom  he 
ad  made  payments  on  account  of  the  price, 
and  calls,  on  the  ground  that  the  broker  had 
failed  to  get  a  transfer  regularly  completed, 
and  concluding  that  the  broker  should  repay 
the  sums  paid,  on  getting  a  conveyance  of  the 
shares,  or  pay  damages, — issues  sent  to  trial 
whether  the  broker  had  so  failed,  and  was 
owing  the  sums  concluded  for.  Mortimer  v. 
Millar,  1849,  11  D.  1218  ;  21  J.  482. 

143.  Liability  of  Agent  to  Principal — 
Shipowner— Carrier  Acting  as  Agent— Lost 
Goods. — A  shipowner  in  Liverpool  who  had 
requested  a  merchant  in  Edinburgh  to  allow 
goods  purchased  in  England  to  be  carried  by 
his  ships,  having  taken  charge  of  them  as  a 
port  agent,  but  failed  to  notify  a  shipment  of 
goods,  which  were  lost,  held  that,  although  he 
was  not  in  the  practice  of  giving  notice,  nor 
of  making  any  other  charge  than  for  carriage, 
he  was  responsible  for  the  loss.  SommervaiP* 
Tr.  v.  Cox,  18  Feb.  1807,  F.  C. ;  M.  «  Mandate  *' 
App.  No.  4. 

144.  Liability  of  Agent  to  Principal — 
Sale— No  Guarantee— Bankmpt  Buyer— 
No  Liability. — Found,  on  the  report  of 
merchants,  that  where  goods  are  consigned 
to  an  agent  for  sales,  without  being  required 
to  guarantee  them,  and  no  such  demand  is 
made  till  after  a  sale  by  bill  has  been  made  and 
notified,  the  agent  is  not  liable  for  payment 
on  the  bankruptcy  of  the  buyer.  Watson  v. 
Hood,  1822,  1  S.  536. 

145.  Liability  of  Agent  to  Principal- 
Insurance  Broker— Premiums— Bankruptcy 
of  Broker— Tantum  et  tale.— Although  in- 
surances have  been  effected  through  a  broker, 
the  premiums  belong  to  the  underwriter  ;  and 
if  they  have  not  been  paid  to  the  broker  prior 
to  his  bankruptcy,  his  trustee  cannot  uplift 
them  ;  and  if  he  do  so,  he  is  bound  to  pay 
them  to  the  underwriter.  Bertram  v.  Rich- 
mond,  26  Nov.  1802,  F.  C. ;  M.  7122 ;  and  "  In- 
surance" App.  No.  10  (note). 

146.  Liability  of  Agent  to  Principal — 
Gratuitous   Agency  — Negligence.— A  son 

about  to  sail  along  with  another  person,  A, 
from  America  to  Scotland,  wrote  to  nis  father, 
a  working  mechanic  in  Edinburgh,  to  insure 
a  sum  of  money  which  each  of  them  had  with 
him,  if  he  did  not  previously  hear  of  the 
arrival  of  the  vessel ;  the  father  having  delayed 
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some  days  after  he  got  the  order  to  insure,  with 
the  result  that  the  ship  was  captured  before 
insurance,  held  not  liable  for  the  loss  sustained 
by  A.    Kay  v.  Simpson,  1801,  Hume  328. 

147.  Liability  of  Agent  to  Principal— 
Gratuitous  Agent  —  Delegating  Duty  — 
Bankruptcy  of  Sub-Agent— A  gratuitous 
and  spontaneous  agent  for  a  lady  relative, 
remitted  from  India  money  belonging  to  her 
to  his  bankers  in  London,  and  they  having 
failed,  he  authorised  his  attorney  to  recover 
so  much  of  the  money  as  he  could,  which  he 
did,  and  granted  to  him  promissory-notes  for 
the  amount;  and  the  attorney  having  also 
failed,  held  that  the  agent  was  liable  for  the 
amount  of  the  notes  to  the  lady.  Ml Donald 
v.  McDonald,  1807,  Hume  344. 

148.  Liability  of  Agent  to  Principal- 
Delegation  of  Duty— Bankruptcy  of  Sub- 
Agent— A  person  in  Edinburgh,  who  ad- 
vertised as  a  navy  agent,  having  been  employed 
to  receive  prize-money  due  to  a  seaman,  and 
delegated  the  duty  to  a  navy  agent  in  London, 
who,  after  receiving  the  money,  became  bank- 
rupt, held  that  the  Edinburgh  agent  was  liable 
for  it.    M'Vicar  v.  APGregor,  1808,  Hume  347. 

149.  Liability  of  Agent  to  Principal- 
Debt  Collector— Diligence— Negligence.— 
Merchants  in  Edinburgh  who  empowered  a 
commission  agent  in  New  York  to  recover 
debts  due  to  them  there,  held  entitled  to 
payment  of  them  from  the  agent  in  con- 
sequence of  his  delay  and  negligence  to  do 
diligence  against  the  debtors.  Cunninghame 
<k  Simpson  v.  Buchanan,  1809,  Hume  349. 

150.  Liability  of  both  Principal  and 
Agent— Damages— Issue.—  A  person  may  be 
liable  for  damage  caused  by  his  act,  although 
done  by  order  or  authority  of  another.  A 
pursuer  alleged  that  the  defender's  father,  and 
the  defender  acting  with  his  father's  authority, 
wrongfully  made  a  cut  in  the  bank  of  a  water- 
course on  the  father's  property,  whereby  the 

Sursuer  suffered  damage.  The  father  having 
ied,  and  the  defender  having  been  served  heir 
to  him,  held  that,  besides  issues  as  to  the 
liability  of  the  defender  as  representing  his 
father,  the  pursuer  was  entitled  to  an  i*»sue 
whether  the  defender  himself  had  wrongfully 
made  the  said  cut,  to  the  damage  of  the 
pursuer.  Mackenzie  v.  Goldie,  1866,  4  M.  277  ; 
38  J.  145* 

151.  Liability  of  Agent  to  Principal— 
Bankruptcy  of  Agent  Firm  —  Retired 
Partner— Special  Circumstances.— A  firm 
in  India  was  entrusted,  by  power  of  attorney, 
with  the  management  of  their  constituent's 
funds.  The  firm  underwent  a  change  by  the 
retirement  of  some  of  the  partners.  This 
change  was  intimated  to  the  constituent ;  but 
the  new  firm,  without  any  renewal  of  the 
power  of  attorney,  continued  to  act  as  before. 
On  their  bankruptcy,  with  his  funds  in  their 
hands,  one  of  the  partners  who  had  retired, 
AWd  in  the  special  circumstances  liable. 
Graham  v.  Hendersons,  1802,  4  Pat.  421. 


152.  Liability  of  Agent  to  Principal- 
Bank  Agent--  Bill— Negligence— -  Bill  not 
Presented. — A  bank  agent,  who  had  discounted 
a  bill  payable  at  four  days'  date,  sent  it  to 
another  bank  agent  upon  the  second  day  after 
date,  for  negotiation  ;  held  that  the  latter  was 
bound  to  present  it  for  acceptance  as  soon  as 
he  could,  and  having  failed  to  do  so,  was 
liable,  upon  the  insolvency  of  the  drawer,  to 
the  bank  for  the  value,  without  recourse 
against  the  other  agent  who  discounted  it. 
Dunhp  v.  Hamilton  <fc  Co.,  16  Jan.  1810,  F. C* 

153.  Liability  of  Principal  or  Agent— 
Election.  —  The  purchaser  of  a  horse  at  an 
auction,  at  which  the  name  of  the  owner  was 
not  disclosed,  brought  an  action  against  the 
auctioneer,  to  whom  he  alleged  the  price  had 
been  paid,  and  also  against  the  principal,  who 
had  been  subsequently  disclosed,  for  repetition 
of  the  price, — alleging  that  the  horse  had  been 
warranted  a  gooa  worker ;  that  it  was  un- 
sound ;  and  also  that  it  had  been  returned  to, 
and  accepted  by,  the  owner  as  unsound. 
Held  that  the  purchaser  was  not  entitled  to 
sue  both  the  auctioneer  and  the  principal,  and 
that  having  averred  that  the  principal  had 
taken  the  horse  back,  and  raised  his  action 
against  him,  along  with  the  auctioneer,  he 
must  be  held  to  have  elected  to  sue  the 
principal.  Ferrier  v.  Dods,  etc.,  1866,  3  M. 
561 ;  37  J.  270* 

154.  Liability  of  Agent— Factor— Confi- 
dential Relationship— Anctor  in  rem  snam. 

— A  factor  authorised  to  invest  in  heritable 
security  funds  belonging  to  his  brother  who 
was  the  principal,  having  purchased  the  land- 
tax  of  tne  latter's  estate  (to  which  the  factor 
succeeded  as  heir),  and  apprised  his  principal 
of  this,  who  did  not  object,  found  not  liable  to 
the  executors  for  money.  Graham  v.  Freer, 
1824,  2  S.  606. 

155.  Lien  —  Specific  Goods  —  General 
Balance— Undisclosed  Joint  Adventure.— 

Goods  were  purchased  by  a  joint  adventure, 
and  the  bills  of  lading  were  taken  in  name  of 
one  of  the  partners,  who,  without  the  know- 
ledge of  his  copartner,  delivered  the  goods  to 
a  third  party  ;  this  party  consigned  them  to  an 
agent,  along  with  goods  belonging  to  himself, 
and  the  agent  thereupon  made  advances  to  the 
third  party.  Held,  in  a  question  between  the 
agent  and  copartner,  that  the  goods  were 
subject  to  a  lien  for  the  money  advanced  at 
the  time  of  the  consignment ;  that  they  were 
not  so  for  a  general  balance  due  by  the  third 
party ;  but  that  the  agent  was  entitled  to 
apply  them,  primo  loco,  in  extinction  of  the 
special  advance,  so  far  as  to  enlarge  his 
security  over  the  goods  of  the  third  party  for 
the  general  balance.  Johnstone  <k  Manley  v. 
Findlay,  Duff,  &  Co.,  1826,  4  S.  407. 

156.  Lien— Proceeds  of  Insurance  Policy 
— Waiver  of  Lien. — An  agent  acting  for  an 
undisclosed  principal,  purchased  and  shipped 
a  cargo  of  wheat,  and  employed  a  broker  to 
insure  it.  He  indorsed  the  bill  of  lading  to 
his  principal  and  drew  a  bill  on  him  for  a  sum 
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including  the  price,  commission,  charges,  and 
interest,  till  the  bill  should  become  due.  The 
policy  of  insurance  remained  in  the  hands  of 
the  broker.  The  wheat  was  lost  at  sea,  and 
soon  after,  but  before  the  bill  alluded  to 
became  due,  and  while  many  others  drawn  in 
similar  circumstances  were  then  current,  the 
principal  was  sequestrated.  The  agent  there- 
after received  payment  of  the  sum  in  the 
policy.  In  an  action  in  which  the  amount 
was  claimed  by  the  trustee  in  the  principal's 
seauestration,  held  (1)  that  the  possession  of  the 
policy  by  the  broker  was  possession  for  the 
agent ;  (2)  that  die  agent  was  entitled  to  a  lien 
over  the  principal's  property  in  his  possession  in 
security  of  any  general  balance  due  on  factorial 
transactions,  and,  therefore,  to  a  lien  over  the 

f>roceeds  of  the  policy ;  (3)  that  the  right  of 
ien  was  not  waived  by  taking  a  bill,  in  the 
ordinary  course  of  dealing,  from  the  principal 
for  the  amount  due  on  any  particular  trans- 
action. Gairdner  v.  Milne  <k  Co.,  1868,  20 
D.  565 ;  30  J.  387  * 

157.  Lien  —  Insurance  Policy  —  Posses- 
sion.— Held  that  an  agent  who  effects  an 
insurance  for  his  principal,  has  a  lien  over  the 
policy,  although  the  policy  continue  in  the 
broker's  custody.  Jvilmot  v.  Wilson,  1841, 
3  D.  815  ;  16  Fac.  816  * 

158.  Lien— Deposit  of  A's  Undelivered 
Goods — B's  Debts. — A  merchant  in  Glasgow 
ordered  goods  from  manufacturers  in  Newcastle, 
who  shipped  them  to  him  in  a  carrying  vessel ; 
but  before  their  arrival  the  merchant  had 
become  bankrupt,  in  consequence  of  which,  on 
their  arrival,  no  delivery  was  reauired  on  his 
behalf,  and  they  were  placed  in  the  warehouse 
of  the  shipowner's  agent.  Held,  in  a  question 
with  the  manufacturers  requiring  delivery, 
that  the  agent  had  no  lien  over  the  goods  for 
the  arrears  of  former  freights  due  by  the 
merchant.  Ridley  &  Co.  v.  Sloan,  1837,  15 
S.  469  ;  12  Fac.  424. 

159.  Lien— Deposited    Goods— Separate 

"Debt.— Question,  whether  the  keeper  of  a 
bonded  warehouse  has  a  lien  over  goods 
deposited  for  payment  of  an  extrinsic  debt. 
Reid  v.  Watson,  1836, 14  S.  223* 

160.  Lien  of  Agent— Consigned  Goods- 
Specialty  of  Agreement—  Held  upon  the 
special  terms  of  an  agreement  that  an  agent 
had  no  lien  over  goods  consigned  to  him. 
M'Donald  <k  Halkett  v.  WGrouther,  1821, 
1  S.  190. 

161.  Lien  — Business  Books  —  Interim 
Delivery— Judicature  Act  1825,  sec  42.—  A 

party  who  for  some  years  acted  as  agent  for  a 
trading  firm,  was  furnished  by  them  with  books, 
it  being  stipulated,  inter  alia,  that  the  books 
should  remain  the  property  of  the  firm.  The 
agent  ceased  to  act  for  the  firm,  and  pleaded 
a  lien  over  these  until  all  the  outstanding 
debts  (for  which  he  was  personally  liable)  haa 
been  recovered.  Held  that  the  firm  was 
entitled  to  recover  them.  A  petition  presented 
under  6  Geo.  iv.  c.  120,  sec.  42,  and  A.  S.  10th 


July  1839,  sees.  130,  146,  for  immediate  de- 
livery of  the  books  pending  the  result  of  an 
advocation  of  the  original  petition  for  delivery, 
dismissed.  Murray  v.  Bernard,  1869,  6S.LR. 
230. 

162.  Lien— Advances  on  Specific  Goods 
—No  Lien  over  other  Goods  of  a  Joint 
Adventure.— An  agent  purchased  and  shipped 
goods  for  a  company,  on  which  he  had  made 
large  advances :  he  purchased  other  goods  as 
their  broker,  but  on  which  he  made  no 
advances ;  and  it  was  afterwards  disclosed 
that  the  latter  goods  formed  part  of  a  joint 
adventure,  in  which  the  company  was  interested. 
Held,  in  a  question  with  the  creditors  of  the 
joint  adventure,  that  the  agent  had  no  lien 
over  these  goods  for  his  general  balance 
against  the  company.  M'CaU  &  Co.  v.  Black 
<fc  Co.,  1824,  2  Shaw's  App.  188  * 

163.  Lien— Advances  on  Goods— Partial 
Delivery  — No    Lien    over    Balance.  — A 

storekeeper  made  advances  to  the  owner  of  a 
lot  of  grain  deposited  in  the  storehouse :  the 
owner  sold  the  grain,  and  granted  an  order  of 
delivery  to  the  purchaser,  which  was  intimated 
to  the  storekeeper,  and  several  parcels  of  the 
grain  were  subsequently  delivered  to  the 
purchaser's  order ;  Dut  no  transfer  was  made 
in  the  storekeeper's  books  to  the  name  of  the 
purchaser,  nor  was  the  grain  measured  over  to 
nim.  Held  that  the  storekeeper  was  not 
entitled  to  withhold  delivery  of  the  remainder, 
on  the  ground  of  a  lien  for  the  advances  to  the 
original  owner.  Laurie  v.  Black,  1831,  lO 
S.  1. 

164.  Mandate— Scope  of— Ultra  fines 
mandati— Mora.—  A,  acting  as  agent  for  B, 
sold  a  horse  under  a  written  warranty  and 
paid  B  the  price.  The  horse,  after  being  tried 
and  found  disconform  to  warranty,  was  retained 
for  some  time  by  the  purchaser  under  instruc- 
tions from  A,  and  was  ultimately  returned  to 

A,  who  received  him  without  instructions  from 

B,  and  repaid  the  price.  In  an  action  by  A 
against  B  for  repayment,  held  that,  as  A  had 
no  authority  from  B  to  act  as  narrated,  B  was 
not  liable  in  repayment  of  the  price.  Burns  v. 
Smith,  1873,  10  S.  L.  R.  627. 

165.  Mandate— Ultra  fines  mandati — 
Custom  of  Trade— Homologation.— Manu- 
facturers appointed  an  agent  for  the  sale  of 
their  goods,  whose  mandate  did  not  confer  a 

fower  to  draw  and  indorse  bills  per  procuration, 
n  support  of  a  charge  on  a  bill  so  drawn  and 
indorsed,  it  was  averred  that  it  was  the 
practice  to  draw  bills  in  that  way  during  the 
whole  course  of  the  agency,  known  to  and 
homologated  by  the  principals ;  that  such  was 
practice  of  trade,  was  necessary  to  the  conduct 
of  the  agency,  and  several  bills  so  drawn  had 
been  recognised  after  its  termination.  Held 
that  specification  of  the  mode  in  which  this 
practice  became  known  to  the  principals,  and 
of  instances  in  which  such  obligations  were 
recognised  by  them  during  the  subsistence  of 
the  agency,  was  necessary  to  make  the  aver- 
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ments  relevant    Swinburne  <L-  Co.  v.  Western 
Bank  of  Scotland,  1866, 18  D.  1025  ;  28  J.  473  * 

166.  Mandate  — Scope  of— Ultra  fines 
mandati  —  Discharge.  —  Ruled  (per  Lord 
Justice -Clerk  Inglis)  that  a  discharge  of 
accounts  by  a  mandatary  was  not  binding 
an  his  principal,  in  respect  he  had  given  credit 
for  a  Bum  with  which,  under  his  mandate,  he 
was  not  authorised  to  deal.  Exception  taken 
to  this  ruling  disallowed.  Clements  v.  Macaulay, 
1866,  1  S.  L.  R.  202. 

167.  Mandate— Scope  of— Ultra  fines 
mandati— Credit— Bills.— Circumstances  in 
which  held  that  a  traveller,  employed  by  a 
wholesale  firm  to  obtain  orders  and  receive 
payment  of  accounts  due  to  them,  was  not 
entitled  to  grant  delay  or  to  take  bills  in  his 
own  name  in  payment  of  trade  accounts  due  to 
the  firm.  Cameron  v.  Tillyard  <jfc  HowUtt,  1871, 
8  S.  L.  R.  322. 

16a  Mandate— Scope  of— Ultra  fines 
mandati— Bona  fide  Transaction.— A  dealer 
in  farm  produce  was  in  the  habit  for  many 
years  of  purchasing  from  the  proprietors 
factor  or  factor's  clerk,  and  paying  the  price  to 
them.  The  factor  was  dismissed,  the  dismissal 
being  intimated  to  the  dealer.  The  proprietor 
suing  the  dealer  for  a  balance  of  price,  the 
latter  assoilzied  as  having  bona  fide  paid  the 
money  to  the  clerk  before  intimation  of  the 
dismissal.  APDouaU  v.  Brown,  1868, 6  S.  L.  R. 
15. 

169.  Mandate— Proof  of— Purchase  of 
Property — Proof  pront  de  jure.— In  an 
action  against  a  party  to  convey  a  property 
alleged  to  have  Been  purchased  by  him  as 
mandatary  for  the  pursuer,  held  competent  to 
prove  the  mandate  prout  de  jure.  Corbet  v. 
Douglas  ds  Jarvie,  1808,  Hume  346. 

170.  Mandate— Implied  Mandate— Con- 
signment— Indemnification— Power  to  Sell 
— An  agent  in  Jamaica  who  made  advances  on 
goods  consumed  to  him  by  a  merchant  in 
Glasgow,  held  entitled,  after  long  trying  the 
markets,  to  sell  them  at  a  great  loss.  Uredb 
Miller  v.  Jaffiray,  31  Jan.  1818,  F.  C. 

171.  Mandate— Implied  Mandate— Con- 
signment— Indemnification— Power  to  SelL 
— A  commission  agent  who  has  made  advances 
on  goods  consijmed  to  him,  is  entitled  to  sell 
them  for  his  indemnification,  although  the 
consigner  has  become  bankrupt  before  tne  sale, 
and  his  estate  has  been  sequestrated.  Broughton 
v.  Stewart,  Primrose,  ds  Co.,  17  Dec.  1814, F.  C* 

172.  Mandate,  Eecal  of —Diligence  — 
Bona  fides— Bill  of  Exchange.- A  granted  a 
mandate  to  B,  authorising  him  to  put  a  dis- 
honoured bill  into  the  hands  of  an  agent,  on 
which  to  do  diligence ;  and  B  put  it  into  the 
hands  of  an  agent,  C,  and  diligence  was  accord- 
ingly proceeded  with ;  and  the  debtor  thereafter 
offered  a  composition,  to  which  A  acceded,  and 
received  composition-bills  on  his  whole  debt, 
including  the  bill  in  question,  but  the  composi- 
tion arrangement  was  frustrated  by  the  bank- 
rupt absconding  ;  and  C  meantime  used  further 


diligence  on  the  bill ;  and  A,  on  the  representa- 
tion of  a  creditor,  who  was  empowered  by  a 
meeting  of  creditors  to  take  joint  measures, 
granted  him  a  mandate  to  act  for  his  interest, 
indorsing  an  account  of  his  whole  debt ;  but 
the  creditor  did  not  explain  to  A  the  steps 
taken  by  C,  who  had  attached  some  property 
of  the  bankrupt,  which  extinguished  the  greater 
part  of  the  bill — Held  in  the  circumstances  (1) 
that  C  had  full  authority,  by  holding  the  bill, 
to  use  diligence  thereon;  (2)  that  the  first 
mandate  was  not  competently  recalled  by  the 
subsequent  one  ;  and  (3)  a  petition  for  interdict, 
presented  to  the  sheriff  against  the  first  manda- 
tory's diligence  on  the  bill,  which  was  sustained 
by  the  sheriff,  unanimously  dismissed  by  the 
court.  Bailton  v.  Gray,  1837, 15  S.  487  ;  9  J. 
258 ;  12  Fac.  444. 

173.  Mandate— Creditor  in  Possession— 
No  Agency  Mandate. — A  granted  a  bond  and 
disposition  in  security  to  Is,  and  also  a  letter 
whereby  he  agreed  that  B  should  appoint  a 
factor  to  uplift  the  rents  and  pay  the  interest 
on  the  loan  and  account  to  A  for  the  surplus. 
Held  that  this  was  not  a  mandate  by  A  but 
really  was  the  putting  of  B  in  possession. 
Lindsay  v.  Brown,  1868,  6  S.  L.  R.  125. 

174.  Mandate— Power  of  Agent— General 
Mandate— Special  Vote— Principal  Bound. 

— A  mandate  by  a  creditor  in  a  sequestration 
"  to  act  and  vote  at  all  meetings  in  the  seques- 
tration "  held  sufficient  to  entitle  the  mandatary 
to  bind  his  principal  to  pay  his  share  of  the 
expenses  of  a  litigation  to  be  carried  on  by  the 
trustee.  Barclay  v.  Glendronach  Distillery  Co., 
1868,  7  M.  9 ;  41J.  8  * 

175.  Mandate  — Power  of  Attorney- 
Scope  of  Authority— Necessary  Proceed- 
ings.— Held  that  an  Englishman  holding  a 
power  of  attorney  from  a  person  abroad,  author- 
ising him  to  prosecute  certain  claims  against 
the  master  of  a  vessel,  was  entitled  to  arrest 
the  vessel  jurisdiction^  fundandce  causay  and  to 
raise  an  action  in  Scotland,  and  for  these 
purposes  to  appoint  a  mandatory  in  Scotland. 
Knight  v.  Freeto,  1863,  2  M.  386 ;  36  J.  183  * 

176.  Negotiorum  gestor  —  Liability  to 
Account— Diligence. —A  husband  upon  the 
death  of  his  wife  who  possessed  landed 
property,  and  in  the  absence  of  the  executor, 
actea  as  negotiorum  gestor.  Held  that  he  was 
liable  on  an  accounting  for  gross  omissions 
only,  and  was  not  bound  to  use  exact  diligence. 
Bannatine's  Trs.  v.  Cunninghame,  1872,  10 
M.  319;  44  J.  244* 

177.  Proof  of  Agency— Ez  facie  Absolute 
Disposition— Judicial  Admission  of  Agency. 
—  In  1825,  A  purchased  and  paid  for  a 
superiority  over  a  part  of  the  estates  of  the  Earl 
of  Fife,  taking  the  conveyance  to  himself  ab- 
solutely. In  a  ranking  and  sale,  raised  by  Lord 
Fife's  creditors  in  1833,  in  which  Lord  Fife 
made  no  appearance,  A  claimed  payment  of 
the  price  of  the  superiority  as  a  debt  due  to  him 
by  Lord  Fife,  on  the  ground  that  he  had  bought 
the  superiority  for  Lord  Fife  as  his  agent    The 
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claim  having  been  sustained  in  the  ranking,  A 
received  a  dividend  in  1839.  Lord  Fife  died 
eighteen  years  afterwards,  without  having 
objected  to  the  claim.  In  an  action  for  the 
balance,  raised  by  the  trustee  of  A,  after  his 
death,  against  the  executor  of  the  Earl,  circum- 
stances in  which  the  court  held  it  established 
that  the  purchase  was  for  the  Earl  of  Fife. 
Gordon's  Trs.  v.  E.  of  Fife's  Exr.,  1862,  34 
J.  232  * 

178.  Proof  of  Agency— Bill— Indorsation 
—Pacts  and  Circumstances.  —  Question  re- 
mitted for  review,  as  to  whether  a  bill  had  been 
indorsed  by  a  company  per  procuration ;  and 
observed,  that  such  procuration  might  be 
proved  by  facts  and  circumstances.  Vavison 
v.  Robertson,  1815,  3  Dow  218  * 

179.  Proof  of  Agency— Carriers— Perish- 
able Goods  —  Liability  for  Delay.— Carriers 
in  Glasgow  undertook  to  convey  goods  to 
Liverpool  for  American  steamer.  The  goods 
did  not  reach  Liverpool  till  after  the  first 
steamer  for  America  had  sailed.  The  goods 
were  not  forwarded,  and  lay  in  the  railway 
company's  hands.  The  consignees  in  America 
brought  an  action  against  the  carriers,  on  the 
ground  that  they  nad  lost  the  American 
market,  and  that  the  goods  were  not  now  of 
the  same  value  to  them.  The  carriers  pleaded, 
inter  alia,  that  they  were  mere  servants  of  the 
railway  company,  and  were  so  advertised. 
Held  that  there  was  no  sufficient  proof  that 
the  carriers  were  servants  of  the  railway 
company,  and  therefore  found  liable.  Bates 
&  Co.  v.  Cameron  &  Co.,  1855,  18  D.  186; 
28  J.  77  * 

180.  Belief-Bill— Release  of  Co-Obligant 
— Loss  of  Recourse, — A  sale  of  wood  was 
effected  by  the  owner  in  Scotland,  through 
Robinson  and  Fleming,  agents  in  London,  to  r. 
in  London,  for  a  firm  m  Melbourne.  P.,  under 
an  arrangement  with  Robinson  and  Fleming 
(not  communicated  to  the  seller)  that  he  should 
incur  no  liability,  drew  a  bill,  to  which  the 
shipping  documents  were  attached,  upon  the 
firm  in  Melbourne.  The  bill  was  indorsed  by 
Robinson  and  Fleming  to  the  Bank  of  Australia, 
and  discounted  in  London,  and  the  proceeds 
paid  to  the  seller.  When  the  bill  with  the 
cargo  reached  Melbourne,  the  drawees  were 
insolvent,  and  the  bank  sold  the  cargo.  The 
proceeds  being  insufficient  to  cover  the  bill, 
Robinsonand  Fleming  paid  the  bank  the  balance. 
In  an  action  by  them  for  that  amount  against 
the  seller,  held  that  the  agents  having,  without 
the  sellers  knowledge  or  consent,  transacted 
with  P.,  so  as  to  release  him  from  his  liability 
as  drawer  of  the  bill,  they  were  not  entitled  to 
recover  from  the  seller ;  out  observed,  that  the 
fact  that  the  seller's  name  did  not  appear  on  the 
bill  would  not  of  itself  have  freed  him  from 
liability,  the  action  not  being  laid  on  the  bill. 
Robinson,  etc.  v.  Middleton,  1859,  21  D.  1089  ; 
31  J.  663* 

181.  Belief— Expenses  of  Action— Breach 
of  Instructions. — An  action  by  the  seller  of 
shares,  sold  through  a  broker,  against  the  pur- 


chaser, to  compel  him  to  take  up  the  shares, 
was  resisted  by  the  purchaser,  on  the  ground 
that  the  shares  had  been  purchased  after  the 
date  at  which  alone  he  had  given  instructions 
they  should  be  purchased,  and  was  dismissed 
without  expenses ;  held  that  the  purchaser  was 
not  entitled  to  recover  from  the  broker  the 
costs  of  the  litigation.  Cullen  v.  Kerr,  1857,  19 
D.  969  ;  29  J.  453. 

182.  Belief— Extravagant  Charges.— A 
party  settling  with  an  attorney  authorised  to 
fix  the  expenses  of  an  establishment,  is  not 
accountable  to  the  constituent  for  extravagant 
charges  made  by,  and  paid  to,  the  attorney. 
Neilson  <b  Ure  v.  Watherstone,  1822, 1  S.  468. 

183.  Belief— Abortive  Loan— Insufficient 
Authority  of  Agent.  —  Circumstances  in 
which,  with  reference  to  a  negotiation  for  a 
loan  of  money  conducted  on  the  part  of  the 
proposed  lenders  by  a  third  party,  who  had  no 
special  or  written  authority,  expenses  having 
been  incurred  in  consequence  of  the  lenders 
intempestive  resiling,  held,  that  the  intended 
borrower  was  entitled  to  decree  for  these 
expenses  against  the  party  acting  as  agent,  hut 
not  against  the  principal  parties.  Glassford  v. 
Brown,  1830,  9  S.  105* 

184.  Belief— Consignee  — Submission — 
Special  Circumstances.  —  Special  circum- 
stances in  which  a  consignee  who  had  been 
obliged  to  sell  for  his  own  relief,  having  entered 
into  a  submission  with  the  purchaser  for  decid  - 
ing  whether  the  goods  were  marketable  without 
communication  with  the  consigner,  was  allowed, 
in  accounting  with  him,  to  take  credit  for  a 
sum  of  damages  awarded,  as  a  deduction  from 
the  price,  in  respect  that  they  were  held  not 
marketable;  but  observed  that  this  decision 
would  not  affect  the  question  whether,  in  the 
general  case,  a  consignee  could  enter  into  such 
a  submission,  binding  on  the  consigner. 
Douglas  v.  Brunton's  Trs.,  1836,  14  S.  843.* 

185.  Responsibility  of  Agent— Sale  on 
Credit— Scope  of  Instructions— Liability. — 
A  party  employed  to  sell  for  cash,  held  liable 
for  the  price  of  goods  sold  on  credit,  unless 
he  could  prove  that  his  employer  sanctioned 
the  sale  on  credit.  Hallilly  v.  Railton,  1830, 
5  Mur.  325. 

186.  Responsibility  of  Agent  —  Sale 
without  Authority— Custom  of  Trade. — 

Circumstances  in  which  an  agent  under 
advance  was  found  entitled  to  sell  grain  con- 
signed to  him  (although  it  was  alleged  that  he 
had  been  forbidden  to  do  so),  the  sales  being 
at  a  fair  price,  according  to  the  quality  of  the 
grain.     Gillies  v.  Mackay,  1828,  6  S.  939. 

187.  Responsibility  of  Agent— Mandate 
to  Sell  —  Sale  at  Loss  —  Discretionary 
Powers. — A  merchant  in  Scotland  consigned 
goods  to  an  agent  in  Jamaica  for  sale,  without 
special  orders  as  to  price ;  the  agent  was 
unable  for  several  years  to  sell  them,  but  at 
last  sold  them  at  the  market  price,  which  was 
only  one-third  of  the  invoice  price.  Held  that, 
as  he  had  done  what  he  considered  best  for  the 


zl_ 


169 


AGENCY 


170 


consignee,  and  had  not  exceeded  the  discre- 
tionary power  of  an  agent  and  consignee  acting 
at  a  distance,  he  was  not  liable  in  damages. 
(TReiUy,  Bill,  May,  &  Co,  v.  Jeffray,  1821, 
1  S.  60  * 

188.  Responsibility  of  Agent— Instruc- 
tions—  Breach  of  Instructions  —  Discre- 
tionary Powers.  —  Special  circumstances 
nnder  which  foreign  agents  who  were  com- 
missioned to  purchase  1000  quarters  of  linseed 
at  a  price  not  exceeding  65s.,  having  bought 
500  at  80a.,  held  warranted  in  doing  so.  Pease, 
Wraytn  <h  Trigg  v.  Smith  ds  Jamieson,  1821, 
1  S.  23. 

189.  Responsibility  of  Principal— Im- 
plied Knowledge  of  Agents'  Actings.— 
A  banking  company  held  not  entitled  to  plead 
ignorance  of  the  actings  of  their  own  officers. 
Brummond  (Fife  Bank)  v.  Hunter,  1834,  7  W. 
&  S.  564.    Affg.  12  S.  620  * 

190.  Responsibility  of  Agents  —  Con- 
signees —  Solvency  of  Foreign  Agents.  — 
Held  nnder  special  circumstances  that  a  party 
through  whom  goods  had  been  consigned  to 
a  foreign  country,  and  who  received  a  small 
commission,  was  not  responsible  as  consignee, 
nor  for  the  solvency  oi  foreign  agents.  De 
Tastet  &  Co.  v.  M'Queen,  1824,  2  S.  747 ;  and 
M'Queen  v.  De  Tastet  <b  Co.,  1824,  2  S.  750. 

191.  Responsibility  of  Agent  — Sale— 
Bankruptcy  of  Bnyer— Price. — An  agent 
sold  goods  belonging  to  his  principal,  payable 
in  banker's  bills,  drawn  but  not  accepted  by 
bankers,  the  purchasers  having  gone  bankrupt 
before  the  bills  matured  :  found  not  liable  to 
account  for  the  price,  no  undue  negligence 
having  been  proved.  MiKenzie)8  Trs.  v.  Jones 
&  G>.,  1822,  2  S.  82. 

192.  Rights  of  Agent— Selling  Goods 
for  Indemnification— Custom  of  Trade.— 
Shawls  were  consigned  to  a  house  in  Jamaica, 
invoiced  from  90s.  to  78s.  per  dozen.  After 
the  lapse  of  five  years,  and  repeated  letters  for 
instructions,  which  were  not  answered,  the 
consignees  sold  them  for  their  indemnification 
at  Ids.  9£d.  per  dozen,  cash.  Found  that  they 
were  entitled  to  do  so;  and  that,  by  the 
practice  of  the  parties  and  of  the  trade,  they 
were  not  bound  to  communicate  the  names  of 
purchasers  for  ready  money.  Auchie  &  Co. 
v.  Burns,  1822,  1  S.  538. 

193.  Right  of  Agents— Sale— Stoppage 
in  transitu— Acting  as  Principals.— A  firm 
who  bought  goods  in  their  own  names  and  on 
their  own  credit  on  the  order  of  another  firm 
to  whom  they  shipped  them,  held  to  be  in  the 
position  of  sellers  of  the  goods  in  a  question  as 
to  right  to  stop  them  in  transitu,  Adamson, 
How,  &  Co,  v.  Guild,  1868,  6  M.  347  * 

194.  Rights  of  Agent— Stockbroker— 
Insolvency  of  True  Purchaser— Right  to 
Sell  Shares— Relief — A  broker,  on  the  em- 
ployment of  a  party,  bought  railway  shares  at 
20b.  6cL,  which  was  duly  notified  to  the 
employer,  who,  after  the  settling  day  and  a 


demand  for  payment,  gave  the  name  of  an 
insolvent  party  as  the  true  purchaser,  where- 
upon the  hroker  sold  the  snares  at  9s.  4d. ; 
held  that  he  was  entitled  to  do  so,  and  to  relief 
for  the  balance  against  his  employer.  Drum- 
mond  v.  Cairns,  1852,  14  D.  611 ;  24  J.  302  ; 
1  Stuart  566  * 

195.  Rights  of  Agent  — Relief  against 
Principal— Promissory-Notes  for  Latter's 
Behoof— Counter  Issues.— In  an  action  by  a 
factor  against  his  principal,  for  relief  from  certain 
promissory -notes  stated  to  have  been  granted 
by  the  factor  for  behoof  of  the  principal- 
counter  issue,  whether  two  of  the  promissory- 
notes  had  been  signed  by  the  factor  in  the 
knowledge  that  they  were  for  behoof  of  the 
law  agents  of  the  principal,  allowed ;  counter 
issue  that,  in  the  knowledge  of  the  pursuer,  it 
had  been  arranged  that  one  of  the  notes  was 
to  be  repaid  out  of  monies  to  be  obtained  by 
the  defender's  law  agents  from  drainage  com- 
missioners, and  that  the  pursuer  had  culpably 
suffered  the  agents  to  apply  these  monies  to 
their  own  use,  disallowed;  counter  issue, 
whether  it  had  been  agreed  that  one  of  the 
notes  should  be  retired  by  the  proceeds  of 
wood  sales,  to  be  made  by  the  pursuer  as 
factor,  and  whether  the  pursuer  had  made 
such  sales  and  received  the  price,  also  dis- 
allowed. DingwalVs  Tr,  v.  E,  of  Kintore's  Tr,, 
1862, 24  D.  427  ;  34  J.  210. 

196.  Rights  of  Agent— Damages— Relief 
.against  Principal. — Agents  employed  to  sell 
company  stock  having  been  found  liable  in 
damages  to  the  purchaser,  on  the  ground  that 
their  principal  was  unable  to  implement  the 
sale ;  held  that  the  principal,  to  whom  the  action 
had  been  intimated,  was  bound  to  relieve  them. 
Stevenson  v.  Duncan,  1842,  5  D.  167 ;  15  J.  31. 

197.  Rights  of  Agent— Credit  Sale- 
Principal  Bound.— Sale  of  goods  by  a  factor 
in  his  own  name,  and  credit  given  to  him  in 
account  with  the  purchaser,  sustained  against 
the  constituent,  Hitchener,  Hunter,  dc  Go,  v. 
Stewart  db  Ninian,  8  Dec.  1803,  F.  C.  ;  M. 
14206. 

198.  Rights  of  Third  Parties  —  Stock- 
brokers—Stock Fledged  in  Security— Re- 
tention. —  Stockbrokers  (who  also  carried 
on  business  on  their  own  account  as  wine 
merchants)  purchased,  on  the  employment  of  a 
third  party,  stock,  which  was  paid  for  out  of 
the  fund 8  of  the  employer,  but  was  allowed 
for  some  time  to  remain  untransferred  in  the 
name  of  the  sellers,  under  the  control  of  the 
stockbrokers;  and  the  brokers  caused  trans- 
ferences to  be  executed  by  the  sellers  in 
favour  of  bankers,  in  security  of  their  pro- 
missory-note, discounted  to  them  by  the 
bankers.  Held,  in  a  question  between  the 
bankers  and  the  true  owners  of  the  stock,  after 
the  bankruptcy  of  the  brokers,  that  the 
bankers  were  entitled  to  retain  the  stock  in 
security  of  their  advances.  Attwood  v.  Kinnear 
<k  Sons,  1832,  10  S.  817  ;  7  Fac.  620  * 

199.  Rights  of  Third  Parties— Relying 
on  Agent's  Credit— No   Recourse.— Muir, 
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residing  in  Scotland,  was  in  the  practice  of 
buying  and  shipping  goods  for  Stevenson,  in 
the  West  Indies.  The  sellers  were  aware  that 
they  were  purchased  for  him,  and  after  expira- 
tion of  the  term  of  credit,  one  of  the  sellers 
took  a  bill  from  Muir,  and  by  other  acts 
indicated  that  he  relied  on  his  credit  Held, 
on  the  bankruptcy  of  Muir,  that  he  could  not 
claim  the  price  from  Stevenson.  Stevenson  v. 
Campbell,  1836,  14  S.  562  ;  11  Fac.  486  * 

200.  Bights  of  Third  Party  —  Recourse 
against  Principal— Personal  Bar.— A  party 
having,  at  the  request  of  a  bank  agent,  given 
him  Dills  which  the  agent  ostensibly  dis- 
counted ;  but  the  party  allowed  him  to  keep 
the  proceeds  for  his  private  accommodation, 
and  the  agent  became  bankrupt  Held  that, 
although  the  discount  of  the  bills  was  reported 
to  the  bank,  they  were  not  liable  for  the 
money.  Armstrongs  Assignees  v.  Leith  Bank, 
1831,  9  S.  839* 

201.  Bights  of  Agent  —  Retention  — 
Bank— Bills  for  Discount. — It  is  not  com- 
petent for  a  bank  to  retain  bills  indorsed  for 
the  special  purpose  of  negotiation,  on  an 
allegation  of  a  debt  due  by  the  drawer. 
Matheson  v.  Anderson,  1822,  1  S.  486  * 

202.  Bights  of  Agent— Retention— Bills 
for  Discount — A  bill  presented  for  discount 
by  an  acceptor  on  behalf  of  the  drawer,  cannot 
be  retained  in  security  of  a  debt  due  by  the 
acceptor.    Haig  v.  Buchanan,  1823,  2  S.  412  * 

203.  Bights  of  Agent  —  Retention  — 
Guarantee  of  Purchaser's  Bill  — Bank- 
ruptcy.— An  agent  sold  goods,  and  took  the 
purchaser's  bill,  which  he  guaranteed,  and 
indorsed  to  the  owner  of  the  goods;  the 
purchaser  became  bankrupt,  and  the  owner 
discharged  him  on  a  composition,  and  delivered 
up  the  bill.  Held  that  the  agent  was  not 
entitled  to  withhold  part  of  the  undelivered 
goods  from  the  purchaser  till  relieved  of  his 
guarantee.  Stirling  <k  Sons  v.  Duncan  &  Co., 
1823,  1  Shaw's  App.  389. 

204.  Bights  of  Agent  —  Retention  — 
Agent's  Knowledge  of  Principal's  Insol- 
vency. — A  traveller  for  a  firm,  in  the  knowledge 
of  their  impending  insolvency,  uplifted  debts 
due  to  them,  and  retained  them  to  account  of 
his  own  claims  against  the  firm  for  inter  alia 
arrears  of  salary.  The  firm  was  sequestrated  ; 
and  soon  thereafter,  the  traveller  having  also 
been  declared  bankrupt,  his  official  assignee 
claimed  on  the  sequestrated  estate  of  the  firm 
for  the  balance  due  to  the  traveller,  crediting 
the  estate  of  the  principals  with  the  debts  so 
uplifted.  Held  that  the  traveller  was  not 
entitled,  in  the  knowledge  of  his  master's 
insolvency,  to  collect  the  company's  funds,  and 
retain  them  for  payment  of  his  own  debt ; 
and  observed  that,  apart  from  insolvency,  the 
traveller  having  collected  the  funds  in  the 
character  of  a  servant,  was  not  entitled  to 
retain.  Dickson  v.  Nicholson,  1855,  17  D, 
1011 ;  27  J.  515* 


205.  Bights  of  Agents— Bight  of  Reten- 
tion—Books of  Firm.— An  agent  on  ceasing 
to  act  for  a  firm  claimed  to  retain  the  books, 
which  were  the  property  of  the  firm,  until  all 
the  outstanding  deDts  had  been  recovered. 
Held  that  the  firm,  having  the  greatest  interest 
in  the  books,  was  entitlecf  to  delivery.  Murray 
v.  Bernard,  1869,  6  S.  L.  R.  230. 

206.  Bights  of  Agents— Retention— Pos- 
session Essential.— possession  is  essential  to 
an  agent's  claim  of  retention.  Callum  v.  Ferrier, 
1825,  1  W.  &  S.  399.  Affg.  2  S.  102.  Levett 
v.  Cleasby,  1823,  2  S.  184  * 

207.  Bight  of  Agents— Insurance  Broker 
—Inept  Insurance— Recovery  of  Premiums. 

— A  shipowner  employed  a  broker  to  effect  an 
insurance  on  a  ship,  which  he  did,  and  it  was 
stipulated  that  the  underwriters  should  return, 
in  certain  events,  part  of  the  premium  ;  and 
the  ship  sailed,  but  returned  without  prosecut- 
ing the  voyage,  in  consequence  of  perils  of  war. 
Held  (although  the  insured  contended  that  they 
had  right  to  a  return  of  part  of  the  premium 
from  the  underwriters)  that  the  broker  was 
entitled  to  recover  from  the  insured  the  full 
amount  of  the  premium  which  he  had  either 
paid  or  become  liable  for  on  their  account, 
and  that  his  claim  could  not  be  met  by  the 

Slea  that  a  return  of  part  of  the  premium  was 
ue  by  the  underwriters.    Bertrams  v.  Hodge, 
30  Nov.  1810,  F.  C  * 

208.  Bights  of  Agent  —  Commission — 
Bight  of  Retention.— A  mercantile  agent 
held  entitled  to  retain,  as  against  his  principal, 
from  the  price  of  a  consignment  of  goods  sold 
by  him,  the  commission  claimed  by  him  upon  a 
previous  transaction.  Sibbald  v.  Gibson  ch  Clark, 
1852, 15  D. 217  ;  25  J.  143 ;  2  Stuart  108* 

209.  Bights  of  Agent— Employment  by 
Several  "at  Joint  Expense  "—Principals 
Liable  —  Singuli  in  solidum.  —  An  agent 
was  employed  by  a  meeting  of  distillers  to 
attend  to  their  interests  in  London,  "at  the 
joint  expense  of  the  whole  trade,"  and  they 
obliged  themselves  to  pay  him  a  specific  sum. 
Held  entitled  to  claim,  from  one  of  the 
individuals  by  whom  he  was  employed,  pay- 
ment of  the  whole  amount.  Walker  v.  Brown, 
23  Nov.  1803,  F,  C. ;  M.  "Solidum,  etc" 
App.  No.  1. 

210.  Bights  of  Principal  —  Recourse — 
Agent  Debited  as  Principal  Debtor. —A 

merchant,  who  furnished  goods  through  the 
intervention  of  a  general  merchant,  whom  he 
debited  as  his  debtor,  found  not  entitled  to 
have  recourse  upon  the  party  for  whose  behoof 
the  general  merchant  acted,  on  the  insolvency 
of  the  latter.  Wood  v.  Cochrane,  10  Jan.  1818, 
F.  C. 

211.  Bights  of  Principal— Insurance  — 
Premiums  Paid- Bankrupt  Broker— Pay- 
able Again T — An  underwriter  has  a  claim 
against  the  insured,  although  the  premiums 
have  been  paid  to  the  broker,  and  he  has  failed. 
Smith  v.  Richmond,  14  May  1812,  F.  C. 
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212.  Rights  of  Principal— Insurance  — 
Foreign  Company — Home  Agent— Joint 
Liability. — Pursuers  are  entitled  to  a  verdict 
for  a  loss  against  a  foreign  insurance  company, 
and  their  agent  in  this  country,  where  no 
evidence  is  led  of  the  agent  having  exceeded 
his  powers.  Mills  v.  Albion  Insurance  Co., 
1827,  5  S.  930.    See  3  W.  &  S.  218  * 

213.  Sights  of  Principal  against  Agent 
—To  See  Vouchers— Accounts.  —  Circum- 
stances in  which  a  principal  was  found  not 
entitled  to  have  the  accounts  of  his  agent 
opened  up ;  but  entitled  to  exhibition  of  his 
vouchers.  Macartkur  v.  Macarthur,  1821,  1  S. 
39,83* 

214.  Rights  of  Third  Party— Pledge  of 
Goods  by  Agent  Consignee — Advance- 
Retention. — Goods  were  consigned  to  a  party, 
ex  facie  of  the  bill  of  lading,  absolutely,  and 
with  power  to  sell,  and  he  delivered  them  to  a 
third  party,  who  thereupon  granted  his  accept- 
ance for  the  greater  part  of  the  value.  Held, 
in  a  question  between  him  and  the  consigner 
(who  alleged  that  the  consignee  was  merely  his 
actor,  and  had  no  power  to  pledge),  that  the 
third  party  had,  to  the  extent  of  the  acceptance, 
acquired  a  real  right  to  the  goods.  Colquhoun 
x.Findlay,  Duff,  &  Co.,  15  Nov.  1816,  F.  C. 

215.  Sights  of  Third  Party  —  Advances 
to  Broker  — Retention  in  Security.— The 
owner  of  goods  sent  them,  and  indorsed  the 
bills  of  lading,  to  a  merchant  for  sale,  who 
delivered  them  to  a  broker  for  sale,  and  he  bona 
fide  made  advances  to  the  merchant  on  the 
credit  of  them;  held  that  the  broker  was 
entitled  to  retention  of  them  against  the  true 
owner,  in  security  of  his  advances.  Ede  da 
Bond  v.  Findlay,  Duff,  <k  Co.,  16  May  1818, 

216.  Bights  of  Third  Party— Retention 
—Agent  Fledging  as  Principal.— An  agent 
deposited  for  custody  with  the  owner  of  a 
warehouse,  goods  consigned  to  him,  but  with- 
out intimating  that  they  were  not  his  own 
property;  the  owner  of  the  warehouse  made 
advances  to  him,  but  not  specially,  on  the 
faith  of  the  goods,  or  with  relation  to  them, 
and  the  agent  became  bankrupt.  Held  that 
the  owner  of  the  warehouse  was  not  entitled  to 
retention  against  the  proprietors  of  the  goods, 
nil  repaid  the  advances  to  the  agent.  Stuarts 
&  Fletcher  v.  M'Gregor  &  Co..  1829,  7  S.  622  ; 
4Fac882* 

217.  Rights  of  Third  Party— Pledge- 
Balance  of  Indebtedness— Accounting.— A 
party  sent  flax  to  be  spun  into  yarn,  and  the 
manufacturer  pledged  the  yarns  when  spun  for 
an  advance  equal  to  the  cost  of  spinning  them  ; 
*«M,  in  a  question  with  the  pledgee,  that  the 
owner  was  entitled  to  delivery  of  them,  free 
of  pledge,  if  the  manufacturer  was  indebted 
to  him  (as  he  alleged)  in  a  larger  amount  than 
the  cost  of  spinning,  at  the  date  of  pledging. 
The  pledgee  thereafter  allowed  to  go  into  the 
question  of  accounting,  as  between  the  owner 
of  the  goods  and  the  manufacturer,  but  only 


on   condition   of   paying  previous  expenses. 
Paton  v.  WyUie,  1833,  11  S.  703  * 

218.  Rights  of  Third  Parties-Bank- 
ruptcy of  Agent— Agent's  Bill  Taken  in 
Lieu  of  Price— Payment— An  agent  having 
bought  wheat  "for  a  friend,"  the  seller  took 
the  agent's  bill  for  the  price,  and  the  agent 
refused  to  part  with  money  belonging  to  the 
principal  in  respect  of  the  bill,  and  became 
insolvent  while  the  bill  was  in  the  circle ;  held 
that  the  seller  could  not  claim  payment  of  the 
price  of  the  wheat  from  the  principal.  Young 
v.  Smart,  1831, 10  S.  130 ;  7  Fac.  107  * 

219.  Shipbroker— Freights— Negligence 
— Reparation. — A  shipbroker  represented 
that  he  had  made  a  bargain  for  freight  at  a 
certain  rate,  but  he  omitted  to  get  a  freight 
note,  or  any  evidence  whereby  to  enable  the 
owners  to  enforce  that  rate,  which  was  higher 
than  the  shippers  admitted  to  be  due.  Held 
responsible  for  the  full  amount.  Arnold  v. 
Ray,  1834,  13  S.  97. 

220.  Shipowners— Advances  by  Agents- 
Bill — Oharter-Party. — Acharter-party  entered 
into  in  this  country  for  a  voyage  to  Calcutta 
and  home,  contained  a  stipulation  that  a  sum 
not  exceeding  £1000  should  be  advanced  at 
Calcutta  on  account  of  freight  The  charterers' 
agents  at  Calcutta,  to  whom  the  cargo  was 
consigned  and  delivered,  made  an  advance  of 
£800  for  ship's  disbursements,  and  took  a  bill 
therefor  from  the  master  in  their  favour  drawn 
upon  the  charterers.  The  charterers  accepted 
the  bill,  but  suspended  payments,  and  the  bill 
was  never  paid.  .  In  an  action  at  the  instance 
of  an  indorsee  against  the  owners  of  the  vessel, 
as  liable  in  recourse,  and  as  having  received 
the  benefit  of  the  advance,  the  pursuers  set 
forth  the  circumstances  above  narrated,  and 
averred  that  the  advance  was  necessary,  and 
would  not  have  been  made  on  any  other  footing. 
Held  that  the  charterers'  agents  accepting  the 
position  of  consignees,  and  taking  delivery  of 
the  cargo,  were  bound  to  make  the  advances ; 
that  the  advance  was  thus  a  payment,  in  terms 
of  the  charter-party,  to  account  of  freight,  and 
did  not  give  rise  to  any  liability  on  the  part  of 
the  owners.  North-  Western  Bank  v.  Bjornstrom, 
1866,  5  M.  24  ;  39  J.  18  * 

221.  Stockbroker  — Specific  Shares  — 
Delivery. — On  14th  October  a  broker  was 
authorised  to  buy  shares,  which  he,  on  15th 
October,  intimated  that  he  had  done ;  held  that 
his  constituent  was  not  bound  to  take  shares 
bought  afterwards  by  the  broker  on  6th 
November.  Black  v.  Cullen,  1863,  15  D.  646  ; 
25  J.  387  ;  2  Stuart  370. 

222.  Stockbroker  —  Gambling  Act  — 
Commission. — Where  a  party  employs  a 
broker  to  buy  and  sell  stocks  which  he  neither 
possesses  nor  intends  to  take  up,  such  is  not 
gaming,  in  the  sense  of  8  and  9  Vict.  c.  109, 
and  the  broker  is  entitled  to  ordinary  business 
charges.  Question,  whether  a  broker  employed 
to  carry  on  gaming  transactions  is  entitled,  to 
recover  payment  of  his  account.  Foulds  v. 
Thomson,  1857,  19  D.  803  ;  29  J.  372  * 
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223.  Stockbroker— Scope  of  Authority— 
Instructions  to  Buy  Shares  —  Letter  of 
Allotment— Client  Liable.— After  the  pro- 
SDectus  of  a  railway  company  and  letters  of 
allotment  had  been  issued,  and  before  any 
contract  had  been  made,  a  party  instructed  a 
broker  to  buy  for  him  "forty  shares"  of  the 
stock,  whereupon  the  broker  bought  a  letter  of 
allotment  of  forty  shares,  which  the  employer 
refused  ;  held  that  the  broker  had  procured 
that  which  at  the  time  was  sold  in  the  market 
as  "shares,"  or  as  giving  a  title  to  "shares," 
and  therefore  was  entitled  to  recover  the  price 
from  his  employer.  Brown  v.  Michie,  1849, 
11  D.  1131 ;  21  J.  436. 

224.  Stockbroker— Authority  to  Sell- 
Second  Sale — Continuing  Mandate — Prin- 
cipal Liable. — A  party  authorised  a  broker 
to  sell  for  him  fifteen  shares  of  railway  stock 
on  the  following  day,  at  the  highest  market 
price,  "if  the  market  was  languid,  and  not 
likely  to  go  up."  The  broker  sold  them  on 
that  day  at  a  premium  of  17s.  6d.  per  share, 
subject  to  the  condition  of  his  principal's 
approval,  and  wrote,  informing  him  of  it ;  but 
before  receiving  an  answer,  he  cancelled  the 
bargain,  and  made  a  new  sale  to  the  purchaser, 
at  208.  premium,  a  price  which  was  about  the 
highest  market  price  at  that  time,  although 
the  stock  rose  immediately  afterwards.  The 
principal  having  refused  to  implement  the  sale, 
held,  that  the  mandate  to  the  broker  was  not 
exhausted  by  the  first  conditional  sale,  but 
that  he  was  entitled  to  make  the  second  sale, 
and  as  that  sale  had  been  made  at  about  the 
highest  market  price,  the  principal  was  bound 
to  have  implemented  it,  and  was  liable  in  the 
consequences  of  failure  to  do  so.  Dickson  v. 
Henderson,  1849,  12  D.  306 ;  22  J.  57. 

225.  Termination  of  Agency  —  Special 
Mandate. — A  billbroker  in  Glasgow,  on  the 
employment  of  a  bank,  purchased  with  the 
bank's  money  a  bill  on  London  payable  to 
order,  and  delivered  it  to  the  bank's  agent, 
with  an  open  letter  from  himself  to  his  bill- 
brokers  in  London,  requesting  them  to  discount 
it  and  pay  the  proceeds  to  A  in  London  on 
the  bank's  account :  the  bank's  agent  trans- 
mitted them  to  the  London  brokers,  and  the 
bank  having  failed  next  day,  the  Glasgow 
broker  interpelled  the  London  brokers  from 
paying  the  proceeds  to  A.  Held,  in  a  question 
with  A,  that  he  had  no  right  to  do  so. 
Price  db  Co.  v.  Tennent,  1844,  6  D.  659 ;  16  J. 
303. 

226.  Termination  of  Agency— Temporary 
Insanity— Authority  Continue*—  Held  that 
the  insanity  of  a  principal,  more  especially  of 
short  duration,  does  not  operate  as  a  recall  of 
the  authority  of  an  agent.  Wink  v.  Mortimer, 
1849,  11  D.  995  ;  21  J.  353* 

227.  Termination  of  Agency— Superven- 
ing Insanity  —  Continuing  Mandate.— A 
banker  granted  a  mandate  or  procuration  to 
his  son,  authorising  him  to  accept  bills  and 
do  other  obligatory  acts  on  his  behalf,  and  soon 


thereafter  he  became  insane,  but  was  not 
cognosced  for  several  years ;  and  in  the 
meantime  the  son  contracted  debts  under  the 
procuration,  and  a  sequestration  having  been 
awarded  of  the  banker's  estate  under  the 
Bankrupt  Act,  held,  in  a  question  as  to  recall 
of  it»  that  supervening  insanity  did  not 
necessarily  vacate  the  procuration.  Pollok  v. 
Paterson,  10  Dec.  1811,  F.  C. ;  Buch.  220. 
Spence,  7  July  1812,  F.  C  .* 

228.  Termination  of  Agency— Period  of 
Employment — Dismissal  —  Held  that  an 
agent  employed  by  a  company,  and  paid  by  a 
commission  on  the  profits,  is  not  presumed 
engaged  from  year  to  year  like  a  servant. 
London,  Leith,  Edinburgh,  <&  Glasgoto  Shipping 
Go.  v.  Ferguson,  1850,  13  D.  51 ;  23  J.  4  * 


Termination  of  Agency— Special 
Mandate  —  Death  —  Subsequent  Perform- 
ance.— A  person  resident  in  the  United  States 
of  America  transmitted  authority  to  a  com- 
missioner in  Scotland  to  execute  an  agreement 
relative  to  his  interests  as  heir  of  a  party 
deceased  ;  and  the  agreement  was  accordingly 
executed,  but  not  till  after  his  death,  of  which 
intelligence  had  not  arrived.  Question 
whether  the  agreement  was  binding  on  his 
heir.  Kennedy  v.  Kennedy,  1843,  6  D.  40 ;  16 
J.  75* 

230.  Termination  of  Mandate— Express 
Revocation— Indemnification  of  Agent. — 
A  mandant  may  revoke  his  mandate  at  pleasure, 
provided  he  indemnify  the  mandatory  for 
trouble  and  expenses.  Walker  v.  Somerville, 
1837,  16  S.  217. 

231.  Termination  of  Agency— Death- 
Evidence. — A  mandatory  or  factor  is  entitled 
to  act  until  he  receive  authentic  accounts  of 
the  death  of  his  constituent.  Campbell  v. 
Anderson,  1829,  3  W.  &  S.  384.  Affg.  5  S. 
86* 

232.  Title  to  Sue— Debt  not  Constituted 
by  Writing  — Sufficiency    of  Mandate.— 

Question,  whether  a  mandate  be  a  sufficient 
title  to  pursue  for  a  debt  not  constituted  by 
writing.     Tod  v.  Boog,  1825,  3  S.  622. 

233.  Undisclosed  Principal  —  Agent's 
Actings  — Discharge  of  Debtor.— A  com- 
mission acent  sold  goods  belonging  to  an 
undisclosed  principal,  and  while  unpaid  he 
called  a  meeting  of  his  creditors ;  whereupon 
the  buyer  went  to  him,  and  entered  into  an 
arrangement,  by  which  the  buyer  received  a 
discharge  for  the  price  without  any  payment 
in  money,  and  the  agent  credited  the  price  in 
his  books  as  a  payment  to  account  of  a  larger 
debt  due  to  him  by  a  firm,  in  whose  employ- 
ment the  buyer  then  was.  Held,  in  an  action 
for  the  price  against  the  buyer  by  the 
undisclosed  principal,  that  as  the  agent  had 
dealt  with  the  buyer  without  disclosing  his 

Srincipal,  the  aforesaid  arrangement  effectually 
ischarged   the  buyer.      Smith   v.    Anderson, 
M'Qregor,  <k  Co.,  1847,  9  D.  702 ;  19  J.  308  * 
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Ability  to  Pay,  51,  53,  185, 196,  209. 
Amount  of,   1-34,  56,  83,  101-102,  105, 

107-108,  110,  112,  114,  205. 
Arrears  of,  60-61. 
Assignation  of,  35. 
Bastard,  1-5,  50,  118-142,  169,  186,  188, 

202. 
Divorce,  86-92. 

Entailed  Estate,  8-13,  109,  203,  207. 
Foreign  Domicile,  37,  124. 
Imprisonment,  39-40 ;  and  see  that  title. 
Insane,  6,  7,  19,  41-44,  63. 
Interim,  74-89,  96,  130. 
Interim  Execution,  45-46. 
Jurisdiction,  see  that  title. 
Liability  of — 

Husband,  14-23,  47,  54-92. 

Deceased    Husband's   Estate,    11, 
24-26,  94-117,  216. 

Parent,  27-32,  37,  50,  90,  118-164. 

Deceased  Parent's  Estate,  48, 165- 
178. 

Grandparent,  52-53,  181-189. 

Uncle,  190. 

Child,  13,  51,  107,  154,  191-202. 

Son-in-Law,  215. 

Grandchild,  192. 

Brother,  205. 

Father-in-Law,  95,  206-214. 

Stepmother,  217. 
Offer  of  Home,  54,  125,  138-139,  141, 

158,  164,  184,  187,  195-196,  204. 
Pauper,  see  title  Poor. 
Relief  of  Parish  by  Relatives,  50-53. 

1.  Amount— Aliment  of  Bastard.— The 
father  of  a  natural  son  found  liable  in  £6,  6s. 
per  annum  of  aliment  Arnottv.  Thomson,  1 826, 
4S.  503. 

2.  Amount— Aliment  of  Bastard.  — An 

aliment  of  £20  was  awarded  on  account  of  a 
natural  child,  blind  and  dumb.  Marjoribanks 
v.  Amos,  1831,  10  S.  79  ;  7  Fac  76  * 

3.  Amount— Aliment  of  Bastard.  —  The 
father  of  a  bastard  child  decerned  against  for 
£300,  as  aliment,  and  the  expenses  of  upbring- 
ing during  thirteen  years.  Lamb  v.  Paterson, 
1842,  5  D.  248  ;  15  J.  82. 

4.  Amount— Aliment  of  Bastard.— An 
aliment  of.  £7  yearly  awarded  for  a  bastard 
child,  when  the  lather's  income  was  about  £10 
a  vear  clear  from  heritable  subjects,  and  he 
had  been  earning  6s.  weekly  of  wages,  but  was 
now  in  a  lunatic  asylum.  Patrick  v.  Goodwin, 
1845,  8  D.  138  ;  18  J.  61. 

5.  Amount— Aliment  of  Bastard—  Bank- 
rupt Father  —  Abatement  —  In  an  action 


of  aliment  raised  by  a  natural  daughter  against 
the  estate  of  her  deceased  father,  a  sum  was 
awarded  to  her ;  but  the  estate  being  insolvent, 
and  creditors  having  only  received  a  dividend 
on  their  claims,  held  that  the  aliment  was 
liable  to  a  proportional  abatement  with  that 
suffered  by  the  claims  of  the  other  creditors. 
Gairdner  v.  Monro,  1848, 10  D.  650 ;  20  J.  213  * 

6.  Amount— Curator  to  Insane  — Ali- 
ment of  Ward's  Family— Remit  to  Sheriff. 

— Parties  being  at  issue  whether  a  curator  bonis 
had  made  an  adequate  allowance  out  of  the 
rents  of  the  estate  for  the  support  of  the 
family  of  the  party  under  curatory,  the  court 
remitted  to  the  sheriff  to  fix  the  allowance. 
Gordon  v.  Gunn,  1832,  10  S.  742  * 

7.  Amount— Curator  to  Insane— Luxu- 
ries for  Lunatic.  —  Where  the  income  of  a 
lunatic's  estate  was  £150,  the  court  authorised 
his  curator  to  increase  the  amount  paid  for 
board  from  £40  to  £70,  for  additional  luxuries. 
Myers,  1845,  7  D.  886. 

8.  Amount  — Entailed  Estate— Heir  of 
Entail. — An  entail  was  executed  in  favour 
of  the  entailer's  widow  in  liferent,  and  his 
brother  in  fee,  whom  failing,  his  cousin.  The 
entailer  by  his  trust-disposition  provided  an 
aliment  of  £30  to  his  cousin  during  the  widow's 
life.  Held,  on  the  failure  of  the  brother,  that 
the  cousin  had  no  right  to  an  increased  ali- 
ment. Speed  v.  Speed,  14  June  1806,  F.  C. 
footnote. 

9.  Amount— Entailed  Estate.- Under  an 
entail,  it  was  provided  that  an  heir  in  posses- 
sion might  secure  his  widow  in  a  jointure  of 
£60,  and  that  a  second  jointure  in  favour 
of  the  widow  of  a  succeeding  heir  might  be 
secured  to  the  extent  of  £40,  but  that  in  no 
event  should  the  jointure  exceed  £100.  One 
heir  secured  to  his  widow  a  jointure  of  £60, 
and  the  next  heir's  titles  were  made  up,  but 
he  died  abroad  within  a  few  weeks  after  the 
death  of  the  former  heir,  and  in  ignorance  of 
his  death,  and  leaving  a  widow  unprovided 
for.  Held  that  she  was  entitled  to  be  secured 
in  a  iointure  of  £40,  to  be  increased  to  £60  on 
the  death  of  the  other  widow ;  and  to  aliment 
against  her  own  son  (the  succeeding  heir)  so 
as  to  make  up  her  provision  to  £100  annually. 
Campbell  v.  Campbell,  25  Feb.  1809,  F.  C.* 

10.  Amount— Entailed  Estate— Aliment 
of  Heir  of  Entail.— A  girl  of  five  years  of 
age,  who  was  presumptive  heiress  of  entail  to 
an  estate  of  £2000  per  annum,  in  which  the 
heir  in  possession,  her  grandfather,  was  a 
widower  aged  sixty-seven  years  (but  he  was 
insolvent,  and  the  rents  in  the  hands  of  the 
creditors),  being  wholly  destitute,  the  court 
granted  power  to  her  factor  loco  tutoris  to  buy 
an  annuity  of  £200  for  her  maintenance  and 
education,  payable  during  the  joint  lives  of 
herself  and  her  grandfather,  and  to  grant 
security  over  the  rents  of  the  entailed  estate, 
after  her  accession  to  the  estate,  for  an  annuity 
of  £238,  7s.,  to  be  payable  to  the  seller  of  the 
annuity  during  her  lifetime.  Miller,  1836,  15 
S.  147  ;  12  Fac.  157  * 


179 


ALIMENT 


180 


also  £5  as  the  travelling  expenses  of  tke 
brother  when  visiting  him.  Hamilton,  1842, 
4  D.  627. 

20.  Amount  —  Husband  and  Wife  — 
Separation. — The  court,  in  absence  of  a  hus- 
band, awarded  an  aliment  of  £30  per  annum, 
and  £100  for  bygone  aliment,  to  a  wife  living 
separately  from  him,  who  she  alleged  was 
entitled,  under  a  testamentary  deed,  to  £4200. 
Macnaughton  v.  Macnaughton,  I860,  12  D. 
703  ;  22  J.  250  * 

21.  Amount  —  Husband  and  Wife  — 
Separation. — A  sum  equivalent  to  a  fourth  of 
the  average  income  of  a  husband  allowed  as 
aliment  to  his  wife,  without  reference  to  the 
number  of  children  living  with  her,  who  had 
obtained  judicial  separation  on  account  of  his 
cruelty,  reserving  to  either  party  the  right  to 
apply  to  the  court  for  an  increase  or  diminu- 
tion of  the  aliment  in  the  event  of  a  material 
change  of  circumstances.  Lang  v.  Lang,  1868, 
7  M.  24 ;  41  J.  17  * 

22.  Amount  —  Husband  and  Wife  — 
Separation.  —  A  husband  possessing  a  free 
income  of  £243  ordained  to  aliment  his  wife, 
who  had  obtained  judicial  separation  from  him 
on  the  ground  of  his  cruelty,  at  the  rate  of  £55 
per  annum,  the  wife  being  in  possession  of  an 
annuity  of  £30  from  other  sources.  Wother- 
spoon  v.  Woiherspoon,  1869,  8  M.  81 ;  42  J. 
40* 

23.  Amount  —  Husband  and  Wife  — 
Desertion. — Circumstances  in  which  a  husband 
with  an  income  of  £640  per  annum  who  had 
deserted  his  wife  was  held  liable  to  her  in 
£140  of  aliment  annually  during  separation. 
MacmiUan  v.  Macmillan,  1871,  9  M.  1067  ; 
43  J.  598  * 

24.  Amount  —  Husband  and  Wife  — 
Aliment  from  Deceased  Husband's  Estate. 

— Interim  aliment  of  £16  found  due  to  the 
widow  of  a  blacksmith  from  his  estate,  which 
was  alleged  by  her  to  yield  £60,  and  by  the 
heirs  £30,  yearly.  Smith  v.  Smith*,  11  Mar. 
1812,  F.  C. 

25.  Amount  — Husband  and  Wife— Es- 
tate of  Deceased  Husband— Widow's  Ali- 
ment— Bowie  v.  Harvie,  1828,  6  S.  1144  ;  1829, 
7  S.  305.  M'Conachy  v.  M'Conachy,  1830,  8  S. 
604.    Fletcher  v.  Fletcher,  1838, 13  Fac  888. 

26.  Amount  —  Husband  and  Wife  — 
Aliment  from  Deceased  Husband's  Estate. 
— Aliment  of  £4  a  year  awarded  of  consent  to 
a  widow  out  of  property  left  by  her  husband 
to  an  only  child  and  worth  £10  a  year. 
Fenton  v.  Scott,  1832,  4  J.  457  * 

27.  Amount  —  Parent  and  Child.— The 

Court  of  Session  having  modified  £200  per 
annum  as  aliment  to  a  son,  the  same  was 
restricted  by  the  House  of  Lords  to  the  allow- 
ance which  had  originally  been  voluntarily 
given  by  the  father,  viz.  £111, 2s.  2£d.  sterling, 
— the  father  stating  that  his  own  property  con- 
sisted of  £6000  in  money,  and  land  worth  from 
£600  to  £600  a  vear.  Moncrieff  v.  Moncrieff, 
1736,  1  Pat.  162  * 


11.  Amount— Entailed  Estate— Aliment 
to  Widow  and  Heir. — An  heir  of  entail  died 
without  a  settlement,  and  left  a  widow  and  five 
pupil  children ;  the  free  rental  of  the  estate 
was  £384.  The  court  awarded  a  sum  of  £100 
per  annum  to  the  widow  of  aliment  for  the 
heir,  and  £150  to  herself.  Jackson  v.  Gourlay, 
1836,  15  S.  313  ;  12  Fac.  272  * 

12.  Amount— Entailed  Estate— Cost  of 
Foreign  Travel. — After  the  court  had  granted 
to  the  mother  (a  widow)  of  a  pupil  neir  of 
entail  an  aliment  on  her  own  account,  and 
also  for  the  heir,  and  it  became  necessary  to 
remove  him  to  a  foreign  country  for  the 
benefit  of  his  health,  they  awarded  a  farther 
sum.    Grant  v.  Cameron,  1840,  2  D.  722. 

13.  Amount— Entailed  Estate— Aliment 
of  Mother.  —  Circumstances  in  which  the 
court  of  consent  decerned  for  £300  in  name 
of  aliment  in  favour  of  a  mother  against  her 
daughter,  heiress  of  entail  in  possession  of  an 
estate  worth  £1000  per  annum.  Muirhead  v. 
Muirhead,  1849,  11  D.  1262 ;  21  J.  601. 

14.  Amount— Husband  and  Wife— Se- 
paration.— A  wife  agreed  to  accept  of  a  separate 
aliment  from  her  husband.  Held,  on  her  insist- 
ing that  the  sum  was  inadequate,  that  she  was 
not  barred  from  claiming  more;  and  £200 
per  annum  and  the  interest  of  her  own  funds 
allowed,  although  above  the  jointure  provided 
by  her  contract  of  marriage.  E.  of  Caithness  v. 
Countess  of  Caithness,  1757,  1  Pat.  654  * 

15.  Amount— Husband  and  Wife.— Cir- 
cumstances in  which  a  husband,  being  separ- 
ated from  his  wife,  ordained  to  pay  her  an  ali- 
ment of  £60  a  year.  Grahame  v.  Grahame, 
1827,  6  S.  254. 

16.  Amount  —  Husband    and    Wife.  — 

Circumstances  in  which  the  court,  in  absence, 
awarded  an  aliment  of  £60  per  annum  to  a 
wife  living  separately  from  her  husband. 
Kelly  v.  Kelly,  1831,  9  S.  872. 

17.  Amount  — Husband  and  Wife.— An 

aliment  of  £20  per  annum  awarded  against 
a  husband  who  deserted  his  wife,  his  mother 
allowing  him  £50  a  year,  and  he  himself 
having  £30  a  year,  with  a  contingent  right  to 
the  liferent  of  £2500.  Byrne  v.  Syme,  1833, 
11  S.  305  * 

18.  Amount  —  Husband  and  Wife.— In 
an  action  for  aliment  by  a  woman  against  her 
husband,  who  had  separated  from  her,  and 
whose  only  income  was  £100  as  master  of  a 
trading  vessel,  aliment  of  £30  per  annum 
awarded,  with  the  furniture  of  a  room  and 
kitchen,  failing  which,  £5  per  annum 
additional.  Mackellar  v.  Mackeltar,  1838,  16 
S.  1149. 

19.  Amount— Husband  and  Wife— Cur- 
ator of  Insane  Husband. — The  curator  bonis 
of  a  lunatic,  who  had  been  a  commission  agent 
in  Glasgow,  and  had  a  wife  and  child,  and  was 
boarded  in  a  private  family,  authorised  to  pay 
to  the  wife,  from  the  estate  (which  yielded 
£240  per  annum),  £200  yearly  for  the  mainten- 
ance of  the  lunatic,  his  wife,  and  child ;  and 
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28.  Amount— Parent  and  Child.— A  son 
who  had  £90  of  pay  as  an  ensign  in  the  army, 
and  £100  a  year  from  his  father,  but  was  heir- 
apparent  to  his  father  (an  heir  of  entail  in 
possession  of  an  estate  of  £10,000  a  year), 
found  not  entitled  to  an  aliment  of  £800  per 
annum.  Maule  v.  Maule,  1825,  1W.&S.  266. 
Revg.  9  July  1823,  F.  C. ;  2  S.  464  * 

29.  Amount  —  Parent  and  Child  — 
Mother's  Claim  for  Young  Child.— Circum- 
stances in  which  the  court  awarded  to  a 
mother  (a  widow)  aliment  at  the  rate  of  £60 
per  annum  for  a  child  of  two  years  of  ace 
residing  with  her.  Macewan  v.  Munnoch, 
1836,  15  S.  302 ;  12  Fac.  265. 

30.  Amount— Parent  and  Child.— A  sum 
of  £400  per  annum  awarded  to  a  mother,  as 
aliment  for  her  son,  a  boy  five  years  old,  he 
being  in  possession  of  entailed  estates  yielding 
a  free  rental  of  £1400,  and  the  lady  having 
been  disappointed  of  the  greater  part  of  the 
provisions  in  her  marriage  -  contract,  by  her 
husband  unexpectedly  predeceasing  his  father, 
and  the  entailed  estate  naving  thereby  escaped 
being  burdened  with  a  provision  to  her  and 
her  daughter.  Hamilton  v.  Hamilton,  1835, 
13  S.  452  * 

31.  Amount— Parent  and  Child— In- 
dependent Means  of  Child. — A  widow  in 
the  enjoyment  of  the  liferent  of  £2300,  found 
entitled  to  £150  a  year  as  aliment  of  her  son, 
a  boy  of  seven  years  of  ace  (who  had  a  fortune 
of  about  £14,000),  until  he  should  be  fourteen 
years  of  age.  M'Ewen  v.  M'Ewen,  1842,  4  D. 
662;  14  J.  258. 

32.  Amount— Parent  and  Child— Curator 
bonis  of  Father.— The  daughter  ([aged  twenty- 
nine,  and  in  bad  health)  of  a  retired  major  in 
the  E.  I.  Co.'s  Service,  with  an  income  of  £268 
per  annum,  held  entitled  to  aliment  at  the 
rate  of  £30  per  annum ;  and  the  curator  bonis 
on  the  estate  of  the  father,  who  was  insane, 
decerned  to  pay  it  quarterly  till  further  orders 
of  court  A.  v.  B.,  1858,  20  D.  778 ;  30  J. 
422. 

33.  Amount— Pupil's  Estate  — Judicial 
Factor— Allowance  to  Father  for  Pupil's 
Maintenance. — Circumstances  in  which  the 
court  refused  in  hoc  statu  to  increase  an 
allowance  already  made  to  a  father  for  the 
maintenance  and  education  of  his  pupil  son 
out  of  the  estate  of  the  pupil,  which  was 
under  the  management  of  a  judicial  factor. 
Scott,  1870,  8  S.  L.  R.  260. 

34.  Amount— Trust  for  Minor  — Court 
Fixes  Allowance. — A  minor,  whose  capital 
was  not  less  than  £2000  or  £3000,  and  might 
be  £8000,  along  with  her  curators  ad  litem 
presented  a  petition  to  the  court  praying 
that  her  trustees  might  be  ordained  to  pay 
her  annually  the  fixed  sum  of  £175  for 
education,  maintenance,  etc.  The  trustees 
objected  to  having  a  specific  sum  fixed.  The 
court  held  that  a  specific  allowance  ought  to 
be  given,  and  fixed  the  sum  at  £155.  Mackie, 
1872, 10  S.  L.  R.  49. 


35.  Assignation  of  Bight  to  Aliment- 
Reduction  by  Creditors.— A  wife  assigned 
her  rights  under  a  decree  for  aliment  against 
her  husband  to  her  father  in  consideration  of 
aliment  given  by  him  during  the  dependence 
of  the  action  against  her  husband.  This  as- 
signation held  not  reducible  by  the  husband's 
creditors.    Smyth  v.  Wyllie,  1832,  10  S.  431. 

36.  Averments  Necessary.— The  court 
will  not  proceed  on  general  averments  in  an 
action  for  aliment  at  the  instance  of  a  wife. 
Herald  v.  Cowper,  1860,  23  D.  68  ;  33  J.  32. 

37.  Foreign  Domicile  — Law  Determin- 
ing Parent's  Liability— Contingent  Interest 
of  Children. — A  mother  domiciled  in  England, 
but  against  whom  jurisdiction  is  founded  by 
arrestment,  is  liable  in  aliment  to  her  child, 
not  according  to  the  law  of  Scotland,  but 
according  to  the  law  of  England,  though  she 
was  domiciled  in  Scotland  at  the  date  of  her 
marriage  and  of  the  child's  birth.  Opinion 
(1)  that  a  mother  is  liable  to  aliment  her 
indigent  child,  though  he  have  squandered 
his  fortune,  and  be  major,  but  unable  to 
support  himself;  (2)  that  children  entitled 
to  a  contingent  or  reversionary  interest  in 
property,  but  deriving  no  immediate  profits 
from  it,  are  not  bound  to  sell  it,  or  contract 
debt  on  it,  in  order  to  afford  aliment  to  an 
indigent  parent;  and  (3)  that  a  son,  having 
only  the  pay  of  a  lieutenant  in  the  navy,  was 
not  liable  to  aliment  his  father.  Macdonald  v. 
Macdonald,  1846,  8  D.  830  ;  18  J.  452* 

38.  Future  Aliment— Arrestment— Ques- 
tion, whether  a  sum  may  be  secured  by  arrest- 
ment for  payment  of  future  aliment  Mac- 
donald &  Elder  v. Macleod,  15  Jan.  1811,  F. C* 

39.  Imprisonment— Form  of  Warrant— 

Held  that  a  warrant  to  imprison  the  alleged 
father  of  a  bastard  till  he  find  security  to 
answer  at  the  instance  of  the  kirk-session 
before  any  competent  court  within  six  months, 
proceeding  on  a  petition  praying  to  apprehend 
and  imprison  him  till  he  indemnified  the  kirk- 
session  for  the  expense  of  supporting  the  child, 
was  incompetent,  being  disconform  to  the 
prayer ;  but  observed  that  a  warrant  in  terms 
of  the  prayer  would  have  been  competent. 
Pollock  v.  Clark,  1829,  8  S.  1  and  7 ;  5  Fac. 
1  and  9  * 

40.  Imprisonment— Alimentary  Debts- 
Competence.— The  Act  5  and  6  Will.  iv.  c.  70 
abolished  imprisonment  for  debt  for  sums  not 
exceeding  £8,  6s.  8d.,  excepting  sums  decerned 
for  aliment.  Imprisonment  on  a  decree  for 
a  less  sum  for  aliment,  inlying  charges  and 
expenses,  held  competent  Cheyne  v.  ArGungle, 
1860,  22  D.  1490 ;  32  J.  679. 

41.  Insane— Curator  bonis— Authority 
to  Fay  Surplus  Income  to  Ward's  Child.— 

The  whole  estate  of  a  lunatic  consisted  of  a 
liferent  of  her  first  husband's  estate,  amount- 
ing to  £480,  of  which,  after  defraying  the 
expense  of  her  own  maintenance,  there  re- 
mained a  surplus  of  £125.  The  lunatic  had 
an  only  child,  a  son  by  a  second  marriage. 


183 


ALIMENT 


184 


The  court  authorised  the  curator  bonis  to  pay 
£80  out  of  the  mother's  surplus  income  for 
the  maintenance  and  education  of  her  son. 
Russell,  1850,  12  D.  913* 

42.  Insane— Curator  bonis  — Authority 
to  Pay  Surplus  Income  to  Mother  and 
Brother  of  Ward.— The  court  refused  to  allow 
the  income  of  a  lunatic,  over  and  above  what 
was  requisite  for  his  comfortable  maintenance 
in  an  asylum,  to  be  paid  to  his  mother,  who 
was  in  narrow  circumstances,  for  her  own 
support,  and  for  that  of  another  brother  who 
was  also  insane.  Primrose,  1852,  15  D.  37 ; 
25  J.  30. 

43.  Insane— Curator  bonis  — Authority 
to  Fay  Surplus  Income  to  Destitute  Sister. 
— The  curator  bonis  of  a  lunatic  who  had  suc- 
ceeded to  heritable  property  from  his  father, 
petitioned  the  court,  stating  that  a  surplus  of 
£24  per  annum  remained  after  providing  the 
lunatic  with  every  necessary  comfort,  and 
craving  authority  to  apply  that  sum  in 
supporting  a  destitute  sister  of  the  lunatic, 
who  was  also  deranged.  The  court  refused 
the  petition.    Robertson,  1853,  25  J.  554. 

44.  Insane— Curator  bonis  —  Authority 
to  Burden  Estate  — Military  Commission 
for  Son  of  Ward. — Four  years  after  the  court 
had  authorised  the  curator  bonis  of  a  lunatic 
possessed  of  a  considerable  landed  estate  to 
purchase  for  his  only  son  a  commission  in  a 
regiment,  and  to  pay  him  an  allowance  of 
£300  a  year,  the  son  petitioned  the  court  to 
grant  authority  to  the  curator  to  burden  the 
estate  with  a  sum  sufficient  to  purchase  the 
step  of  lieutenant.  Petition  refused,  on  the 
ground  that  the  court  could  not  do  more 
than  the  father  would  have  been  bound  to 
do,  and  that  having  put  the  son  into  a  pro- 
fession, the  parental  obligation  had  been 
fulfilled.    Graham,  1865, 3  M.  695 ;  37  J.  342  * 

45.  Interim  Execution— Pending  Appeal 
— Interim  aliment  having  been  awarded  to  a 
son,  nar  of  a  property,  against  his  mother,  the 
liferentrix,  and  she  having  appealed,  interim 
execution  granted.  Maidment  v.  Maidment, 
5  July  1816,  F.  C  * 

46.  Interim  Execution— Pending  Declar- 
ator of  Marriage. — Interim  execution  pending 
an  appeal  to  the  House  of  Lords  in  an  action 
of  declarator  of  marriage  and  for  aliment 
granted  for  arrears  of  aliment  where  defender 
abroad  and  address  not  known.  Forster  v. 
Forster,  1871,  9  M.  829  ;  43  J.  460  * 

47.  Jurisdiction  by  Arrestment— Hus- 
band and  Wife.—  A  wife,  left  unprovided  for 
by  her  husband  who  had  left  the  country,  was 
awarded  £30  a  year  of  aliment  after  she  had 
founded  jurisdiction  by  arrestment.  Thomson 
v.  Thomson,  1838,  11  J.  165* 

48.  Maintenance  of  Orphan— Recovery 
from  his  Estate. — The  representatives  of  a 
deceased  person  were  sued  by  a  distant  relative 
of  the  deceased,  who  had  maintained  him  as 
an  orphan  in  his  youth,  to  recover  from 
deceased's  estate  the  sums  so  expended.    Action 


dismissed.  Ferguson  v.  M'Gachen,  1831,  3  J. 
293* 

49.  Personal  Diligence  Act— Interpreta- 
tion.— "Aliment,"  as  used  in  the  Personal 
Diligence  Act,  embraces  inlying  expenses  and 
expenses  of  actions  for  aliment.  Cheyne  ▼. 
M'Gungle,  1860,  22  D.  1490  ;  32  J.  679. 

50.  Relief— Parish— Bastard— Recovery 
from  Father.— Held  that  the  father  of  an 
infirm,  adult,  illegitimate  daughter  was  bound  to 
relieve  the  parish  of  the  burden  of  her  support. 
Anderson  v.  Kirk-Session  of  Lauder,  1848,  10 
D.  960 ;  20  J.  332  * 

51.  Relief— Parish— Recovery  from  Sons 
of  Pauper— Ability  to  Pay— Inquiry.— In 

an  action  of  relief  of  aliment  to  parents  by  a 
parish  against  sons,  an  inquiry  ordered  as  to 
the  ability  of  the  sons  to  support  the  parents. 
Observed,  that  in  such  cases  the  kirk -session 
should  refuse  to  aliment,  so  as  to  force  the 
pauper  to  have  recourse  against  those  who  are 
liable  to  support  him.  Kirk-Session  of  Ettrick 
v.  Sword,  14  Feb.  1824,  F.  C. ;  2  S.  715  * 

52.  Relief  —  Parish  —  Recovery  from 
Maternal  Grandfather. — The  maternal  grand  - 
father  of  a  pauper  grandchild  held,  in  a  question 
with  the  kirk-session,  not  liable  to  aliment  him. 
Nicoll  v.  Kirk-Session  of  Dundee,  1832,  10  S. 
670 ;  7  Fac.  514* 

53.  Relief  —  Parish  —  Recovery    from 

Grandfather— Ability  to  Pay.— In  a  question 
with  a  kirk-session,  held  that  a  grandfather, 
aged,  maimed  of  one  hand,  and  making  only 
about  £5  a  year,  was  not  bound  to  aliment  his 
grandchildren.  Wilson  v.  Kirk-Session  of 
Gockpen,  1825,  3  S.  547  * 

54.  Liability— Husband— Action  for  Ali- 
ment— Offer  to  Aliment.— A  wife  sued  her 
husband  for  aliment  on  the  ground  of  deser- 
tion. Held  that  an  offer  by  him  to  entertain 
her  at  bed  and  board  extinguished  the  ground 
of  action.  Pater  son  v.  Paterson,  1861,  24  D. 
215  ;  34  J.  104  * 

55.  Liability  —  Husband  —  Evidence  of 
Marriage. — An  action  for  aliment  at  the 
instance  of  a  wife  sustained,  in  respect  she 
produced  a  certificate  of  proclamation  of  banns 
and  of  marriage.  APLeod  v.  Telfer,  1820, 
Hume  10. 

56.  Liability  —  Husband  —  Amount  — 
Change  of  Circumstances.— The  rate  of  ali- 
ment payable  by  a  husband,  which  had  been 
fixed  of  consent,  raised  on  his  receiving  an 
increase  of  his  fortune,  though  an  action  of 
divorce  was  pending.  Donald  v.  Donald, 
1862,  24  D.  499  ;  34  J.  299. 

57.  Liability— Husband  — Adherence.— 
Decree  of  aliment  pronounced  at  the  instance 
of  the  wife  against  a  husband  who  did  not 
live  in  family  with  her,  although  there  was 
no  conclusion  to  compel  him  to  receive  her 
into  his  house.  Williamson  v.  Williamson, 
1860,  22  D.  599;  32  J.  221  * 


185 


ALIMENT 


186 


58.  Liability  —  Hnsband  —  Adherence — 
Provision  of  Separate  Lodging.— Where  the 
husband  offers  to  aliment  the  wife  in  his  own 
house,  but,  instead  of  doing  that,  takes  lodgings 
for  her,  and  does  not  eat,  sleep,  or  live  in  the 
same  house  with  her ;  held  that  this  is  not 
adherence  sufficient  to  exempt  him  from 
liability  in  a  separate  aliment.  Arthur  v. 
Gourlay,  1769,  2  Pat.  184  * 

59.  Liability— Husband— Application  of 
Monies  to  Aliment  of  Deserted  Wife.— A 

husband  having  deserted  his  wife  and  infant 
children,  and  not  having  been  heard  of  for 
many  years,  the  court  allowed  certain  monies 
to  which  she  had  succeeded  since  the  desertion, 
and  which,  jure  mariti,  were  the  property  of 
the  husband,  to  be  applied  in  the  payment  of 
debts  incurred  by  the  wife  in  the  support  of 
the  family,  and  in  the  purchase  of  an  annuity 
for  her  aliment.     Young,  1852,  24  J.  648. 

60.  Liability  —  Husband  —  Arrears.— To 

support  a  claim  against  a  deserting  husband 
for  bygone  aliment,  it  is  necessary  to  aver  that 
debt  has  been  contracted.  Donald  v.  Donald, 
1860,  22  D.  1118 ;  32  J.  496  * 

61.  Liability— Husband— Arrears.—  Held 
that  a  wife  who  has  been  deserted  by  her 
husband  is  not  entitled  to  arrears  of  aliment, 
the  husband  being  liable  to  the  creditors  in 
alimentary  debts  properly  incurred  by  his 
wife.  Macmillan  v.  MacmiUan,  1871,  9  M. 
1067  ;  43  J.  598  * 

62.  Liability— Husband  — May  be  Ar- 
rested in  meditatione  fugse.— It  is  com- 
petent for  a  wife  holding  a  decree  of  aliment 
against  her  husband  to  arrest  him,  as  in 
meditatione  fugce;  and  it  is  not  relevant  to 
offer  to  take  her  abroad  with  him.  Beid  v. 
Beid,  10  July  1823,  F.  C. ;  2  S.  468  * 

63.  Liability— Hnsband— Insane  Wife.— 
A  husband  held  liable  for  the  board  and 
maintenance  of  his  wife  in  a  lunatic  asylum, 
although  previously  to  her  insanity  she  had 
left  his  house,  and  he  had  inhibited  her,  but 
he  was  aware  that  she  had  been  placed  in  the 
asylum  by  her  relations,  and  he  did  not 
object.    ScoU  v.  Selbie,  1835, 13  S.  278  * 

64.  Liability— Husband— Trust  Deed  for 
Creditors. — A  husband  and  wife  having  lived 
separately  for  eight  years,  and  he  having 
executed  a  disposition  of  his  effects  to  trustees 
for  behoof  of  creditors,  and  to  pay  aliment  to 
his  wife,  which  was  done,  held  that  he  was 
liable  in  aliment  to  her,  and  authority  given 
to  the  trustees  to  pay  it  after  they  had  sus- 
pended making  payment  in  consequence  of 
an  action  of  count  and  reckoning  by  him 
against  them.  Mason  v.  Mason,  1839,  14  Fac. 
1116. 

65.  Liability  —  Husband  —  Competition 
with  Creditors. — A  wife  who  has  obtained  a 
judicial  separation  from  her  husband  and  a 
decree  of  aliment,  is  entitled  to  compete  with 
his  creditors,  and  to  be  preferred  under  a  prior 
arrestment,  executed  when  he  was  solvent. 
Thomson  v.  Sharp,  1828,  7  S.  1 ;  3  Fac.  420  j 


4  Fac.  1.  See  McGregor's  Tr.  v.  M'Qregor,  22 
Jan.  1820,  F.  C  * 

66.  Liability  —  Husband  —  Liability  of 
Intromitter  with  Husband's  Estate.— After 
a  decree  of  aliment  had  been  obtained  by  a 
wife  against  her  husband  (but  of  which  he 
was  pursuing  a  reduction),  an  intromitter  with 
his  estate  held  liable  to  have  interim  award 
of  aliment  pronounced  against  him  pending 
the  discussion.  Wylie  v.  Smith,  1834,  13  S. 
40* 

67.  Liability  —  Husband  —  Voluntary 
Separation— Annuity  Provided  in  Contract 
of  Separation. —By  a  contract  of  separation 
between  a  husband  and  wife,  he  bound  him- 
self to  pay  to  her  an  annuity,  half-yearly  in 
advance,  at  Martinmas  and  Whitsunday,  and 
she  received  at  Martinmas  1798  one-half  as 
from  that  term  till  Whitsunday,  1799 ;  and 
he  died  in  January  1799.  Held  that  she  was 
not  entitled  to  any  farther  aliment  till  Whit- 
sunday, when  the  provisions  under  her  con- 
tract of  marriage  became  prestable.  Turner  v. 
Venner,  19  May  1803,  F.  C. ;  M.  "Aliment" 
App.  No.  7. 

68.  Liability  —  Husband  —  Voluntary 
Separation— Revocation— Arrears  of  Ali- 
ment.—A  husband  and  wife  entered  into  a 
contract  of  separation,  and  thereafter,  on 
application  by  her  agent  for  arrears  of  aliment, 
he  wrote  a  letter  to  him  stating  that  he  had 
intimated  to  her,  at  a  personal  interview,  his 
readiness  to  receive  her  home,  and  he  again 
invited  her  to  return  home.  Held,  in  an  action 
for  the  arrears  prior  and  posterior  to  this 
letter,  that  the  letter  was  not  a  sufficient 
revocation,  and  therefore  that  he  was  liable 
for  these  arrears.  Malcolm  v.  Mack,  1805, 
Hume  2. 

69.  Liability  —  Husband  —  Voluntary 
Separation. — It  is  not  competent  for  a  wife 
to  pursue  her  husband  for  aliment  during 
their  voluntary  separation.  Bell  v.  Bell,  22 
Feb.  1812,  F.  C  * 

70.  Liability  —  Husband  —  Contract  of 
Separation  Revoked— Action  of  Adherence. 

—  After  a  contract  of  separation  between 
husband  and  wife,  containing  a  provision  for 
aliment,  has  been  revoked,  and  an  action  of 
adherence  brought,  the  provision  cannot  be 
enforced.    Lawson  v.  Bain,  1830,  8  S.  923. 

71.  Liability  —  Husband  —  Voluntary 
Separation. — Held  that  an  action  by  a  wife 
who  had  been  living  for  nine  years  apart  from 
her  husband,  against  him,  concluding  for 
aliment,  on  averments  that  she  was  compelled 
to  live  separate  from  him  on  account  of  his 
cruelty,  but  not  concluding  for  judicial  separa- 
tion, could  not  be  sustained.  Coutts  v.  Goutts, 
1866,  4  M.  802  ;  38  J.  426  * 

72.  Liability  —  Husband  —  Voluntary 
Separation— Agreement  as  to  Wife's  Earn- 
ings. —  Held  that  an  agreement  between  a 
husband  and  wife  living  in  voluntary  separa- 
tion, that  the  wife  shall  retain  her  whole 
earnings  in  lieu  of  aliment,  is  a  legal  one,  and 
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revocable  only  quoad  excessum.  Facts  and 
circumstances  from  which  the  existence  of  such 
an  agreement  between  spouses  inferred,  and 
a  claim  by  the  surviving  nusband  to  a  sum  of 
£60,  saved  by  his  wife  out  of  her  earnings 
during  thirty  years,  against  a  son  to  whom 
she,  shortly  before  her  death,  had  made  a 
donation  of  the  sum,  repelled.  Observed,  that 
sums  saved  by  a  wife  out  of  an  alimentary 
provision  of  reasonable  amount,  are  not  subject 
to  the  jus  mariti.  Davidson  v.  Davidson,  1867, 
5  M.  710 ;  39  J.  359  * 

73.  Liability— Husband— Pending  Action 
of  Separation. — An  interim  separate  allow- 
ance refused  to  a  wife  who  had  only  commenced 
an  action  of  separation.  Maxwell  v.  Wallace, 
5  Mar.  1808,  F.  C. ;  M.  "Husband  and  Wife" 
App.  No.  7. 

74.  Liability  —  Husband  —  Action  of 
Separation— Interim  Aliment— In  an  action 
of  separation,  and  after  a  proof  had  been  led 
by  the  wife,  showing  a  prima  facie  case,  and 
the  husband  was  tardy  in  leading  his  proof, 
interim  aliment  awarded.  Tyre  v.  Ormiston, 
1817,  Hume  7. 

75.  Liability  —  Husband  —  Action  of 
Separation  —  Interim  Aliment.  —  Interim 
aliment  awarded  to  a  wife  in  an  action  against 
her  husband  for  maltreatment  and  desertion, 
but  a  permanent  aliment  refused,  reserving 
to  apply  to  the  commissaries.  Anderson  v. 
Anderson,  3  Mar.  1819,  F.  C. ;  and  see  Menzies 
v.  Robertson,  19  June  1819,  in  a  note  to  the 
above  case. 

76.  Liability  —  Husband  —  Action  of 
Separation— Interim  Aliment. — It  is  entirely 
in  the  discretion  of  the  court  whether  they 
will  award  interim  aliment  to  a  wife  pending 
an  action  of  separation.  Currie  v.  Currie,  1833, 
12  S.  171.  Borihwick  v.  Borihwick,  1848,  10  D. 
1312* 

77.  Liability— Husband— Action  for  Ali- 
ment—Action of  Separation— Interim  Ali- 
ment —  Wife's  Separate  Estate.  —  Interim 
aliment  before  proof  refused  to  a  wife  pursuing 
an  action  of  separation  and  aliment,  who  had 
£1300  in  bank,  exclusive  of  her  husband's  jus 
mariti.  Macfarlane  v.  Macfarlane,  1844,  6  D. 
1220 ;  16  J.  521  * 

And  an  order  for  interim  aliment  refused 
where  the  wife  sued  for  aliment  only.  Crombic 
v.  Crombie,  1868,  6  M.  776* 

78.  Liability  —  Husband  —  Action  of 
Separation  —  Interim  Aliment  —  Wife's 
Separate  Estate. — In  an  action  of  separation 
and  aliment  brought  by  a  wife  against  her 
husband  on  the  ground  of  cruelty,  the  Lord 
Ordinary  having  pronounced  decree  of  separa- 
tion, and  the  husband  having  reclaimed,  the 
court,  on  an  application  by  the  wife,  pro- 
nounced an  interim  decree  of  £50  in  name  of 
aliment  and  expenses,  notwithstanding  she  had 
a  small  separate  estate  of  her  own  (the  income 
from  which  was  scarcely  sufficient  for  her 
maintenance),  from  which  the  jus  mariti  was 
excluded  ;  reserving  to  the  husband  his  claim 
of  repetition  against  the  wife's  separate  estate 


in  the  event  of  the  judgment  of  the  Lord 
Ordinary  being  altered.  Macfarlane  v.  Mac- 
farlane, 1848,  10  D.  962  ;  20  J.  329  * 

79.  Liability  —  Husband  —  Action  of 
Separation  —  Interim  Aliment  —  Pending 
Appeal — After  the  court  had  pronounced 
decree  of  separation  at  a  wife's  instance  against 
a  husband,  and  ordered,  before  answer  as  to 
aliment,  a  condescendence  of  the  husband's 
means  to  be  lodged,  he  appealed ;  held  com- 
petent to  award  to  her  a  sum  in  name  of 
aliment,  and  towards  defraying  the  expenses 
of  the  appeal.  Paterson  v.  Paterson,  1849, 
11  D.  905;  21J.  317* 

80.  Liability  —  Husband  —  Action  of 
Separation— Semiplena  probatio.— Aliment 
refused  in  initio  litis  to  a  wife  pursuing  an 
action  of  separation  on  the  ground  of  cruelty, 
no  semiplena  probatio  having  been  established. 
Alexander  v.  Alexander,  1849,  12  D.  117 ;  22 
J.  2* 

81.  Liability— Husband— Pending  Action 
of  Separation  — Interim  Aliment  — In  a 

sheriff  court  process  a  wife  obtained  decree 
against  her  husband  for  interim  aliment, "  until 
their  respective  rights  should  be  settled  in  a 
competent  court."  After  several  payments  the 
aliment  fell  into  arrear,  and  the  wife  having 
charged  her  husband  on  the  decree,  he  pre- 
sented a  note  of  suspension,  on  the  ground 
that,  by  delaying  to  bring  an  action  of  separa- 
tion in  a  competent  court,  she  was  attempting 
to  convert  the  interim  into  a  permanent  decree. 
Held,  in  the  suspension,  that  it  lay  on  the  hus- 
band as  much  as  on  the  wife  to  take  steps  for 
settling  the  dispute  between  them,  ana  that 
the  wife  was  entitled  to  the  whole  arrears  due 
under  the  decree,  until  the  date  when  the 
action  of  suspension  was  brought  into  court. 
Bennie  v.  Bennie,  1863,  1  M.  389  ;  35  J.  239  * 

82.  Liability  — Husband  — Pending  De- 
clarator of  Marriage— Interim  Aliment. — 

It  is  incompetent  to  award  interim  aliment 
to  the  pursuer  of  a  declarator  of  marriage 
merely  on  the  averments  of  the  pursuer,  and 
without  any  evidence  having  been  led.  Saseen 
v.  Campbell,  1826,  2  W.  &  S.  309.  Affg.  20 
Jan.  1819,  F.  C. ;  1823,  2  S.  193* 

83.  Liability  —  Husband  —  Pending  De- 
clarator of  Marriage— Interim  Aliment — 
Amount.— An  aliment  of  £50  allowed  to  a 
woman  pending  a  declarator  of  marriage  against 
a  man  possessing  £200  a  year,  but  no  capital. 
Elder  v.  M'Lean,  1831,  9  S.  393 ;  6  Fac.  290. 

84.  Liability  —  Husband  —  Pending  De- 
clarator of  Marriage.  —  Interim  aliment 
refused  hoc  statu,  under  special  circumstances, 
to  a  woman  pursuing  a  declarator  of  marriage. 
Browne  v.  Burns,  1843,  5  D.  1288  ;  15  J.  537  * 

85.  Liability  — Husband  — Pending  De- 
clarator of  Nullity— Interim  Aliment— 
Declarator  of  nullity  of  marriage  having  been 
pronounced  by  a  Lord  Ordinary  in  an  action 
at  the  instance  of  a  husband  against  his  wife, 
on  the  ground  of  her  being  the  wife  of  another, 
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motion  thereafter  by  the  defender  for  interim 
aliment  and  expenses,  pending  the  hearing  of 
a  reclaiming  note,  refused.  BaUantyne  v. 
BaUantyne,  1866,  4  M.  494 ;  38  J.  64* 

86.  Liability  —  Husband  —  Divorce  — 
Interim  Aliment. — Interim  decree  for  £200 
of  aliment  to  a  wife  in  an  advocation  of  an 
action  of  divorce  against  her  husband. 
M'AUeiter  v.  M(AUester,s  Trs^  1822, 1  S.  586. 

87.  Liability— Husband  — Divorce— Re- 
daction of  Decree— Interim  Aliment— A 
wife,  against  whom  a  husband  got  a  decree  in 
absence  of  divorce  on  adultery  of  a  marriage 
in  Ireland,  where  she  resided,  held  entitled 
in  a  reduction  to  interim  aliment,  and  a  sum 
for  expenses.  AUsopp  v.  Allsopp,  1830,  8  S. 
1032* 

88.  Liability  —  Husband  —  Divorce  — 
Interim  Aliment — Amount. — Circumstances 
in  which  the  court  awarded  aliment,  at  the 
rate  of  la.  per  day,  to  a  wife  who  had  been 
turned  out  of  doors  by  her  husband,  who  had 
£78  a  year,  and  had  raised  an  action  of 
divorce  against  her  for  adultery.  Gray  v. 
Croall,  1832, 11  S.  185. 

89.  Liability— Husband  — Divorce— In- 
terim Aliment. — A  woman  who  had  obtained 
decree  of  divorce  against  her  husband,  and  had 
a  bond  of  annuity  from  him  for  £40,  held  not 
entitled  to  any  further  aliment,  on  a  general 
allegation  that  he  possessed  considerable  funds, 
while  he  averred  that  he  was  in  a  state  of  utter 
destitution,  as  to  which  she  declined  to  go  to 
proof.     Oraigie  v.  Oraigie,  1837,  15  S.  836. 

90.  Liability  —  Husband  —  Divorce  — 
Aliment  of  Children  Living  with  Wife.— A 
husband  divorced  from  his  wife,  and  in  posses- 
sion of  an  income  of  about  £250,  held  liable 
to  her  for  the  aliment  and  education  of  two 
pupil  children  of  the  marriage  living  with  her, 
at  the  rate  of  £20  a  year  tor  each,  until  the 
age  of  ten  years.  Dunn  v.  Mathews,  1842,  4  D. 
454  ;  14  J.  191. 

91.  Liability  —  Husband  —  Divorce  — 
Cessation  of  Obligation  to  Aliment  — A 
wife  instituted  an  action  of  aliment  against 
her  husband,  and  obtained  decree.  Counter 
actions  of  divorce  were  subsequently  raised, 
and  resulted  in  decrees  of  divorce  against  each 
party.  Held  that  thereupon  the  obligation  on 
the  husband  to  pay  aliment  under  the  decree 
ceased,  although  the  wife  had  appealed  to  the 
House  of  Lords  against  the  divorce  obtained 
against  her.  Donald  v.  Donald,  1864,  2  M. 
843  ;  36  J.  421  * 

92.  Liability  —  Husband  —  Divorce.  —  A 
wife  who  had  obtained  decree  of  divorce  against 
her  husband  held  not  entitled  to  aliment  from 
him  till  contents  of  policies  of  insurance  on  his 
life  settled  on  her  became  payable.  Stewart  v. 
Stewart,  1872,  10  M.  472  ;  44  J.  264  * 

93.  Liability  —  Husband  —  Husband's 
Trust  Estate  —  Aliment  to  Widow  and 
Children— Competition  with  Creditors.— A 
party  executed  an  irrevocable  trust  deed,  con- 


veying his  whole  estate  to  trustees  for  pay- 
ment of  debts,  maintenance  of  himself,  and, 
lastly,  aliment  of  his  wife  and  children.  Held 
that  the  wife's  right  was  preferable  to  that  of 
a  creditor.  Wright  v.  Harley,  1847,  9  D.  1151  ; 
19  J.  500* 

94.  Liability  —  Estate  of  Deceased 
Husband.  —  An  action  for  aliment  at  the 
instance  of  the  widow  of  a  private  soldier, 
who,  previously  to  her  marriage,  was  a  servant, 
against  her  husband's  heirs,  dismissed.  M'Cowan 
v.  Paterson,  20  May  1809,  F.  C.  See  Smith  v. 
Smithy  11  March  1812,  F.  C  * 

95.  Liability  —  Estate  of  Deceased 
Husband — Father-in-Law. — A  husband  con- 
veyed his  heritable  property  to  a  trustee  for 
payment  of  debts,  ana  on  his  death  his  father 
and  brother  (who  was  heir-at-law)  obtained  a 
re-conveyance  from  the  trustee,  on  binding 
themselves  to  pay  the  debts.  Held,  in  an 
action  by  the  widow,  that  her  claim  of  aliment 
was  a  debt  due  by  her  husband,  for  which  the 
brother  taking  the  property,  free  from  her 
terce,  was  liable ;  but  the  question  as  to  the 
liability  of  the  father-in-law  superseded.  Fer- 
guson v.  Logan,  1809,  Hume  5. 

96.  Liability— Estate  of  Deceased  Hus- 
band—Aliment until  Payment  of  Jointure. 

— A  widow,  notwithstanding  an  antenuptial 
renunciation  of  every  legal  claim  competent 
on  the  dissolution  of  the  marriage,  in  con- 
sideration of  a  specific  jointure,  payable  at 
the  first  term  thereafter,  and  mournings,  held 
entitled  to  aliment  from  her  husband's  death 
to  the  term  when  her  jointure  commenced, 
though  the  establishment  of  the  husband  was 
broken  up  immediately  after  his  death, 
and  she  had  gone  to  live  with  her  father. 
Lady  M.  Palmer  v.  Sinclair,  27  June  1811, 
F.  C* 

97.  Liability  —  Heir  of  Deceased  Hus- 
band.— A  widow  has  a  claim  of  aliment 
against  her  husband's  heir,  where  his  estate 
does  not  yield  a  suitable  terce,  and  this  claim 
is  not  barred  by  a  hasty  and  unadvised  re- 
nunciation of  her  rights.  M'Qregor  v.  Ballan- 
tyne, 1818,  Hume  8. 

98.  Liability— Estate  of  Deceased  Hus- 
band —  Competition  with  Creditors.  —  A 

claim  for  aliment  by  a  widow  having  a  separate 
estate,  till  the  first  term  after  her  husband's 
death,  is  not  good  against  creditors.  Buchanan 
v.  Ferrier,  1822,  1  S.  323* 

99.  Liability— Estate  of  Deceased  Hus- 
band —  Competition  with  Creditors  — 
Amount. — The  wife  of  the  proprietor  of  an 
estate  of  £300  per  annum,  who  by  antenuptial 
contract  was  provided  after  his  death  in  an 
annuity  of  £160,  held  entitled,  in  a  competition 
with  his  creditors,  and  pending  an  investiga- 
tion as  to  whether  the  husband  was  insolvent 
at  the  date  of  the  contract,  to  £100  per  annum 
from  his  death.  MlLauchlan  v.  Campbell, 
1823,  2  S.  217.  Thereafter  sustained  to  the 
full  extent,  1824,  3 S.  192* 
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100.  Liability  —  Estate  of  Deceased 
Alleged  Husband.  —  A  woman  who  has 
enjoyed  the  status  of  a  wife  during  the  life  of 
a  person  alleged  to  be  her  husband,  is  entitled 
after  his  death  to  an  aliment  hoc  statu  from  his 
representatives.  Campbell  v.  Campbell,  1827, 
5  S.  344  * 

101.  Liability  —  Estate  of  Deceased 
Husband  —  Amount. — An  aliment  of  £25 
per  annum  awarded  to  a  widow  during  viduity, 
out  of  heritable  burgage  subjects  which  had 
belonged  to  her  husband,  and  yielded  a  free 
rental  of  £54,  10s.  2d.  Bowie  v.  Harvie,  1829, 
7  S.  305. 

102.  Liability  —  Estate  of  Deceased 
Husband — Amount. — The  widow  of  a  party 
dying  uninfeft  in  heritage  yielding  a  free 
rental  of  about  £65,  allowed  an  aliment  of 
£20,  and  £10  for  an  infant  cl^ild.  M'Conochy 
v.  M'Conochy,  1830,  8  S.  604. 

103.  Liability  —  Estate  of  Deceased 
Husband— Duration  of  Widow's  Aliment. 

— A  widow  is  entitled  to  suitable  aliment  to 
the  first  term  after  her  husband's  death,  where 
there  is  no  marriage-contract.  Alexander  v. 
Alexander,  1830,  8  S.  602  ;  5  Fac.  468  * 

104.  Liability  —  Estate  of  Deceased 
Husband  —  When  Payment  Due.— Circum- 
stances in  which  the  executor  of  a  widow  held 
not  entitled  to  claim  her  aliment  till  the  first 
term  after  her  husband's  death.  Hadaway  v. 
Barker,  1830,  8  S.  800  * 

105.  Liability  —  Estate  of  Deceased 
Husband  —  Amount.  —  Circumstances  in 
which  the  court  allowed  £120  of  aliment 
(exclusive  of  taxes,  wages,  etc.)  to  a  widow,  for  a 
period  of  three  months  prior  to  the  first  term 
after  her  husband's  death.  Kermack  v.  Storie, 
1831,  9  S.  860  * 

106.  Liability  —  Estate  of  Deceased 
Husband— Claim  of  Party  Alimenting  Wife 
during  Husband's  Life.— A  party  alimented 
a  wife  for  three  years  prior  to  her  husband's 
death.  Held  that  the  party  had  a  preferable 
claim  on  the  husband's  intestate  estate.  Connal 
v.  Connal,  1833,  5  J.  442.* 

107.  Liability  —  Estate  of  Deceased 
Husband  —  Aliment  of  Children. — Circum- 
stances in  which  £400  per  annum  was  awarded 
to  a  mother  as  aliment  for  her  son,  a  boy  five 
years  old — he  being  in  possession  of  entailed 
estates  yielding  a  free  rental  of  £1400, — and 
the  lady  having  been  disappointed  of  the 
greater  part  of  the  provisions  in  her  marriage- 
contract,  by  her  husband  unexpectedly  pre- 
deceasing his  father,  and  the  entailed  estate 
having  thereby  escaped  being  burdened  with  a 
provision  to  her  and  her  daughter.  Hamilton 
v.  Hamilton,  1835,  13  S.  452.* 

108.  Liability  —  Estate  of  Deceased 
Husband— Aliment  to  Widow  and  Heir. 

— The  factor  loco  tutoris  of  a  pupil  heir 
ordained  to  pay  to  his  mother  £300  per  annum 
out  of  the  rents  of  his  estate,  amounting  to 


£800,  of  which  £150  was  aliment  to  herself, 
and  £150  to    the    heir.     Grant  v.   Cameron, 

1838,  16  S.  652* 

109.  Liability  —  Estate  of  Deceased 
Husband — Entailed  Estate, — Held  that  the 
widow  of  an  institute  under  an  entail  (which 
was  valid  only  in  respect  of  his  ratification, 
and  which  excluded  terce,  but  gave  a  power  of 
making  provision  for  widows)  was  entitled,  on 
the  death  of  the  institute,  who  had  omitted  to 
execute  the  reserved  power,  to  decree  for 
aliment  out  of  the  estate  against  the  next 
heir  in  possession.    M'Lachlan  v.  M'Lachlan, 

1839,  1  D.  430.  See  Campbell  v.  Campbell, 
16  Dec.  1818,  F.  C* 

110.  Liability  —  Estate  of  Deceased 
Husband— Amount— Mode  of  Ascertain- 
ment.— A  widow  held  entitled  to  such  aliment 
from  her  husband's  estate  as  was  necessary,  in 
addition  to  her  jus  relictce  and  terce,  to  afford 
her  a  decent  maintenance,  although  she  had 
repudiated  a  provision  in  her  husband's  settle- 
ment, and  claimed  her  legal  rights.  Blake  v. 
Bates,  1840,  3  D.  317  ;  16  Fac.  269  * 

111.  Liability  —  Estate  of  Deceased 
Husband. — A  widow  held  entitled  to  aliment 
from  her  husband's  estate  although  she  bad 
repudiated  a  special  provision  and  resorted  to 
her  legal  rights.  Lee  v.  Lee's  Trs.,  1840,  13 
J.  138  * 

112.  Liability  —  Estate  of  Deceased 
Husband— Amount  — Mode  of  Ascertain- 
ment.— Where  a  sum  had  been  paid  to  a 
testator's  widow  in  name  of  aliment,  etc., 
from  the  date  of  his  death  to  the  next  legal 
term,  and  the  widow  claimed  her  legal  pro- 
visions, observed  that  the  sum  was  not  to  be 
charged  on  the  moveable  succession,  until 
after  the  amount  of  the  legit  im  had  been 
ascertained.  M.  of  Breadalbane^  Trs.  v. 
Duchess  of  Buckingham,  1842,  4  D.  1259  ;  14 
J.  439  * 

113.  Liability  —  Estate  of  Deceased 
Husband  — Use  of  Husband's  House. — A 

widow  having  lived  in  her  husband's  house 
from  his  death  till  the  next  term  at  the 
expense  of  his  estate,  held  excluded  from 
claiming  aliment  from  his  estate  for  that 
period.  Trs.  of  Marquis  of  Breadalbane  v. 
Marchioness  of  Breadalbane,  1843,  15  J.  389* 

114.  Liability— Estate  of  Deceased  Hus- 
band—Amount—Effect of  Re-Marriage.— 
An  aliment  of  £60  per  annum  awarded  to  a 
widow  out  of  heritable  subjects  which  had 
belonged  to  her  husband,  yielding  a  free 
rental  of  £240,  unless  recalled  or  altered. 
Question,  whether  aliment  awarded  to  a  widow 
is  contingent  on  her  remaining  in  a  state  of 
viduity,  and  ceases  on  her  entering  into  a 
second  marriage.  Hobbs  v.  Baird,  1845,  7  D. 
492  ;  17  J.  233* 

115.  Liability  —  Estate  of  Deceased 
Husband  —  Aliment  from  Death  till  first 
Term  thereafter. — Where  a  widow,  besides 
annuities  out  of  her  husband's  estate  from 
the  term  succeeding  his  death,  had  right  to  a 
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liferent  of  the  whole  residue  of  his  estate,  held 
that  she  had  no  claim  against  his  estate  to 
alimony  from  the  date  of  his  death  to  the  first 
term  thereafter.  Baroness  de  Blonay  v. 
Oswalds  Repsn  1863,  1  M.  1147 ;  35  J.  646  * 

116.  Liability  —  Estate  of  Deceased 
Husband— Amount— Mode  of  Computa- 
tion.— In  an  action  by  a  widow  against  her 
husband's  trustees  for  a  payment  of  a  sum  for 
aliment  from  the  date  of  his  death  until  the 
first  term  thereafter,  and  for  mournings,  held 
that  the  claim  for  aliment  and  mournings  is  a 
burden  upon  the  whole  executry,  to  be  calcu- 
lated according  to  the  position  occupied  by  the 
parties,  and  the  amount  of  the  estate.  M'Intyre 
v.  M'lntyn?*  Trs.,  1865,  3  M.  1074  ;  37  J.  562  * 

117.  Liability  —  Estate  of  Deceased 
Husband— Aliment  during  Last  Illness.— 

Wife /oumi  entitled  to  allowance  for  house- 
keeping and  aliment  during  last  illness  of 
husband,  and  from  his  death  to  the  next  term, 
in  action  against  her  by  executor  for  count 
and  reckoning  for  her  intromissions  with  her 
husband's  funds.  M'Pherson  v.  Walker,  1869, 
8M.246;  42  J.  113* 

118.  Liability-  Parent-Bastard— Trien- 
nial Prescription.— A  man,  on  the  birth  of  a 
natural  child,  went  to  Jamaica,  where  he 
died  after  the  lapse  of  twelve  years,  and  the 
child  had  in  the  meantime  resided  with,  and 
been  supported  by,  its  maternal  grandmother 
for  eleven  years.  Held  that  she  was  entitled 
to  payment  from  the  father's  executors  of  £10 
annually  for  the  eleven  years,  and  that  the 
triennial  prescription  did  not  apply.  M'Dowell 
t.  M*L*ry,  19  Feb.  1807,  F.  C. ;  M.  "  Prescrip- 
tion "App.  No.  6. 

119.  Liability  —  Parent  —  Bastard— Ar- 
rears. —  Although  the  mother  of  a  bastard 
child  had  made  no  claim  upon  the  father  from 
its  birth,  for  fifteen  years,  yet  held  entitled 
to  payment  from  him  of  inlying  expenses,  and 
aliment  for  the  child  for  each  of  these  past 
Tears,  and  in  future  so  long  as  the  child  was 
unable  to  support  itself.  Firdayson  v.  Gaum, 
7  July  1809,  F!C* 

120.  Liability  —  Parent  —  Bastard  — 
Father's  Demand  for  Custody.— The  father 
of  a  natural  son  held  liable  in  aliment  from 
the  age  of  seven  (till  which  time  he  had  been 
decerned  to  pay  it)  till  fourteen,  although  he 
alleged  that  ne  had  made  requisition  for  the 
custody  of  the  boy  on  expiration  of  the  seven 
years ;  but  of  this  there  was  not  clear  evidence, 
and  he  had  made  no  arrangement  for  the 
safe  transmission  of  the  boy  on  a  journey  of 
fifty  miles.  Wilson  v.  Bowie,  1810,  Hume 
426. 

121.  Liability  — Parent -Bastard-Ac- 
tion by  Kirk  -  Session  —  Concurrence  of 
Mother. — A  kirk-session  has  no  title,  without 
the  concurrence  of  the  mother,  to  pursue  an 
action  for  aliment  against  the  father  of  a  bas- 
tard child,  unless  a  claim  for  its  support  has 
been  made  against  the  parish.  Kirk-Session  of 
Ganoid  v.  Forrest,  14  Feb.  1817,  F.  C  * 


122.  Liability— Parent  — Bastard— Ar- 
rears— Interest. — Interest  allowed  on  arrears 
of  aliment  due  to  the  mother  of  a  natural 
child,  who  had  advanced  it  during  the  father's 
absence  from  Scotland.  Hill  v.  Gilroy,  25  May 
1821,  F.  C. ;  1  S.  33  * 

123.  Liability— Father— Bastard  — Pay- 
ment to  the  Mother's  Father.— An  aver- 
ment that  the  bygone  aliment  of  a  bastard 
child  had  been  paid  to  the  mother's  father 
(with  whom  she  and  the  child  resided),  held 
relevant,  he  being  the  proper  creditor ;  but 
not  as  to  the  first  year  ana  inlying  expenses, 
for  which  she,  as  nurse  and  disburser  of  the 
expenses,  was  the  creditor.  Keay  v.  Watson, 
19  Feb.  1825,  F.  C. ;  3  S.  561* 

124.  Liability— Parent— Bastard  —  Eng- 
lish Procedure. — Action  upon  an  English 
recognisance,  entered  into  by  Scots  parties  for 
the  aliment  of  a  bastard,  and  on  an  English 
order  in  bastardy,  dismissed  in  respect  of  the 
opinion  of  English  counsel.  Jackson  v.  Car- 
ruthers,  1824,  2  S.  688. 

125.  Liability— Parent— Bastard  — Offer 
of  Maintenance  in  Family. — The  father  of  a 
natural  son  upwards  of  eight  years  of  age, 
having  offered  to  take  him  home  and  instruct 
him  in  his  own  profession,  held  not  liable 
thereafter  in  aliment  to  the  mother.  Kay  v. 
M'Laurin,  1826,  4  S.  706  * 

126.  Liability  —  Parent  —  Bastard  — 
Parent's  Discharge  in  Bankruptcy.  —  The 

aliment  of  an  illegitimate  child,  born  before 
sequestration  of  the  father's  estate,  is  not 
affected  by  the  statutory  discharge,  so  far  as 
arising  after  the  date  of  sequestration.  Marjori- 
banks  v.  Amos,  1831,  10  S.  79  ;  7  Fac.  76  * 

127.  Liability  —  Parent  —  Bastard  — 
Custody. — A  party  employed  by  the  concealed 
parent  of  a  child,  came  under  an  obligation  to 
pay  aliment  to  a  nurse  with  whom  the  child 
was  placed.  After  paying  it  up  to  a  certain 
date,  he  demanded  delivery  of  the  child  from 
the  nurse,  who  refused  to  give  it  to  any  one 
without  authority  from  the  mother.  Held,  in 
an  action  founded  on  the  obligation  for  the 
subsequent  aliment,  that  the  party  was  not 
liable.    Forbes  v.  Hume,  1832,  10  S.  410. 

128.  Liability— Parent— Bastard  —  Pay- 
ment Made  to  Kirk-Session.— The  father  of 
a  natural  child  paid  a  sum  to  the  Edinburgh 
kirk-treasurer  before  the  child  was  born,  in 
consideration  of  an  obligation  from  the  kirk- 
treasurer  to  maintain,  clothe,  and  bring  up  the 
child.  Held  that  the  father  was  nevertheless 
directly  liable,  at  the  instance  of  the  child  and 
the  mother,  to  pay  a  reasonable  rate  of  aliment, 
so  long  as  she  had  the  custody  of  the  child, 
deducting  all  sums  received  from  the  kirk- 
treasurer,  and  reserving  the  father's  claim  of 
relief  against  him.  Pott  v.  Pott,  1833,  12 
S.  183  * 

129.  Liability  —  Parent  —  Bastard  - 
Agreement  between  Parents. —  An  agree- 
ment   was    made    between    the    father  and 
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mother  of  a  natural  child,  by  which  the  father 
bound  himself  to  aliment  it  till  the  age  of 
twelve,  and  the  mother  bound  herself  to  free 
him  of  all  claim  thereafter ;  held  that  this  did 
not  bar  the  child  from  claiming  aliment 
against  the  father  after  it  reached  the  age  of 
twelve.    Pott  v.  Pott,  1833,  12  S.  183  * 

130.  Liability  —  Parent-Bastard  —In- 
terim Aliment. — Where  the  paternity  of  a 
natural  child  was  admitted,  ana  the  question 
was  only  as  to  how  long  the  father  was  bound 
to  aliment  the  child,  who  had  been  disabled 
by  bad  health  from  learning  a  trade,  the 
court  awarded  interim  aliment  pending  the 
discussion  as  to  the  father's  liability.  Pott  v. 
Pott,  1833,  12  S.  183  * 

131.  Liability— Parent  —  Bastard  -Ar- 
rears.— In  an  action  for  the  aliment  of  a 
natural  child  against  the  father,  who  had  been 
from  its  birth  for  ten  years  abroad,  had  made 
no  payments  towards  its  aliment,  but  his  re- 
lations had  from  time  to  time  made  advances, 
held  that  he  was  liable  for  aliment  only  after 
imputing  in  payment  these  advances.  Butchart 
v.  Ireland,  1839,  1  D.  1128;  14  Fac.  1147. 
Thomson  v.  Westvmd,  1842,  4  D.  833 ;  14  J. 
286* 

132.  Liability— Parent  — Bastard  — Dis- 
charge by  Mother. —  In  an  action  by  the 
mother  of  a  bastard  child  against  the  alleged 
father,  for  payment  of  inlying  charges  and 
for  aliment  of  the  child,  heli  that  a  discharge 
by  her  was  sufficient  to  bar  her  claim  for 
inlying  charges,  or  for  bygone  aliment  prior  to 
the  date  of  the  summons,  without  prejudice  to 
the  child's  claim  for  future  aliment.  A.  B.  v. 
C.  D,,  1842,  4  D.  670 ;  14  J.  264* 

133.  Liability  —  Parent  —  Bastard  — 
Arrears.—  The  father  of  a  bastard  child 
decerned  against  for  £300,  as  aliment,  and 
the  expenses  of  upbringing  during  thirteen 
years.  Lamb  v.  Peterson,  1842,  5  D.  248 ;  15  J. 
82. 

134.  Liability  — Parent— Bastard  — Ac- 
tion of  Filiation  —  Death   of  Pursuer.— 

Tfce  pursuer  of  an  action  for  inlying  expenses 
and  aliment  against  the  alleged  father  of  a 
bastard  child  died.  Held  that  it  was  incom- 
petent to  sist  her  mother,  who  had  disbursed 
the  sums  sued  for,  as  pursuer  in  the  action. 
Dobbie  v.  Gaff,  1843,  5  D.  1385 ;  15  J.  615. 

135.  Liability  —  Parent  —  Bastard  — 
Parish  Relief—  Held  that  the  father  of  an 
infirm,  adult,  illegitimate  daughter  was  bound 
to  relieve  the  parish  of  the  burden  of  her 
support.  Anderson  v.  Kirk-Session  of  Lauder, 
1848,  10  D.  960  ;  20  J.  332  * 

136.  Liability  —  Parent  —  Bastard  — 
Action  by  Mother— Reservation  of  Future 
Claims.—  Held  (1)  that  an  action  concluding  for 
decree  of  affiliation  and  aliment  for  twelve  years 
for  a  natural  child  is  not  exhausted  by  a  decree 
for  seven  years'  aliment,  under  reservation  of 
the  mother's  claim  for  further  aliment  at  the 
expiry  of  that  period  ;  (2)  that  such  claim  for 
further  aliment  is  a  claim  of  debt,  and  may  be 


insisted  in  by  a  transference  of  the  original 
action  against  the  representatives  of  the 
putative  father ;  and  (3)  that  it  is  no  objection 
to  the  mother's  title  to  insist  for  payment  of 
bygone  aliment,  that  she  and  her  child  had 
lived  in  family  with  her  father  and  mother,  by 
whom  such  aliment  had  been  disbursed.  Clark- 
son  v.  Fleming,  1858,  20  D.  1224 ;  30  J.  725  * 

137.  Liability  —  Parent  —  Bastard  — 
Arrears — Mora. — Held  that  an  action  raised  in 
1856  for  inlying  charges  and  aliment  of  an 
illegitimate  child  born  in  1817  was  not  barred 
by  mora  and  taciturnity,  where  the  defender 
alleged  that  a  judicial  demand  had  been  made 
and  discharged.  Moncrieff  v.  Waugh,  1859, 
21  D.  216  ;  31  J.  124.  Cf.  Arbuthnot  v.  Symon, 
1834,  12  S.  590* 

138.  Liability— Parent— Bastard— Dura- 
tion of  Liability— Offer  of  Home.— The  obli- 
gation on  the  father  of  a  bastard  subsists  until 
the  child  can  support  itself ;  and  it  is  a  question 
of  circumstances  whether,  although  having  no 
right  to  the  custody  of  the  child,  an  offer  by 
the  father  to  bring  it  up  in  his  own  family  is 
a  discharge  of  that  obligation.  Corrie  v.  Adair, 
1860,  22  D.  897  ;  32  J.  377  * 

139.  Liability— Parent— Bastard— Offer 
of  Home. — If  a  father  of  an  illegitimate  child, 
against  whom  decree  for  aliment  has  been 
pronounced,  proposes  to  take  it  to  his  own 
home,  he  must  make  that  intention  clearly 
known  to  its  custodier  or  he  will  not  be  relieved 
of  his  obligation  to  aliment.  Beid  v.  Robertson, 
1868,  6S.L.  R.  77. 

140.  Liability— Parent— Bastard— Claim 
by  Husband  of  Mother— Child  above  Seven 
Years. — Circumstances  in  which  the  father  of 
an  illegitimate  child  was  assoilzied  from  a 
claim  of  aliment,  at  the  instance  of  a  party 
who  had  subsequently  married  the  mother. 
Observed  (per  Lord  President  Inglis)  that  where 
an  action  is  brought  against  the  father  for 
aliment  alleged  to  have  "been  furnished  to  an 
illegitimate  child  above  seven  years  of  age, 
the  burden  lies  on  the  pursuer  to  prove  that 
he  made  the  disbursements,  the  presumption 
being  that  the  child  is  able  to  do  something 
for  its  own  support.  M'Intosh  v.  Fraser,  1871, 
8  S.  L.  R.  370. 

141.  Liability— Parent— Bastard  —  Offer 
of  Home. — The  father  of  an  illegitimate 
female  child  ten  years  of  age,  offered,  in  an 
action  for  aliment,  in  which  he  judicially 
admitted  paternity,  to  take  the  child  and 
place  her  with  his  sister,  a  widow,  resident  on 
a  farm  in  the  country.  The  father  was  un- 
married. Held  that  his  offer  to  place  her  with 
his  sister  was  reasonable  under  the  circum- 
stances. Grant  v.  Yuill,  1872,  10  M.  511 ;  44 
J.  276  * 

142.  Liability  —  Bastard—  Liability  for 
bastard  children  of  wife  born  before  marriage. 
Aitken  v.  Andtrson,  1815,  Hume  217. 

143.  Liability  —  Parent  —  Disputed 
Legitimacy  —  Aliment   Pending  Declara- 
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tor.— Pending  a  declarator  of  marriage  and 
legitimacy,  the  children  are  not  to  be  treated 
as  legitimate,  in  regard  to  the  matter  of  interim 
aliment;  but  £15  a  year  allowed  to  each 
child.  Menzies  v.  Menzies,  1832,  10  S.  581 ; 
7  Fac  438  * 

144.  Liability  —  Parent  —  Disputed 
Legitimacy. — Where  it  was  proved  that  a 
woman  had  had  illicit  intercourse  with  A  in 
summer  1823,  was  pregnant  prior  to  the  18th 
of  September  of  that  year,  and  was  married  to 
B  on  the  28th,  and  could  not  have  had 
connection  with  B  earlier  than  the  18th,  held 
that  A  was  liable  in  aliment  to  the  child, 
reserving  the  question  of  its  legitimacy. 
Jobton  v.  Reid,  1832, 10  S.  594 ;  7  Fac.  456  * 

145.  Liability  —  Mother  —  Gratuitous 
Aliment-Relief  from  Estate  of  Deceased 
Father.— By  bond  of  provision  a  father  bound 
himself  and  his  heirs  to  aliment  a  younger  son 
till  twenty-one  or  to  pay  interest  on  the  sum  in 
the  bond.  The  mother  having,  after  the  father's 
death,  alimented  the  son,  held  such  aliment 
must  be  presumed  to  have  been  gratuitous 
and  not  in  implement  of  the  obligation  in  the 
bond  and  action  for  the  interest  sustained. 
WOuUoeh  v.  M'CuUoeh,  1727,  Robert.  611  * 

146.  Liability  —  Father  —  MaJor  Son- 
Living  in  Family. — A  father,  under  special 
circumstances,  and  contrary  to  the  general 
rale,  held  liable  for  necessary  furnishings  to  his 
son,  who  was  major  and  married,  and  par- 
ticularly in  respect  that  he  lived  with  the 
father  as  one  of  the  family,  that  several 
accounts  had  been  paid  by  the  father  during 
minority,  and  no  notice  given  to  the  trades- 
men to  discontinue  them  ;  and  that  the  son  had 
not  been  educated  to,  and  was  not  engaged  in, 
inch  business  as  to  produce  a  living  to  him. 
Sainton  v.  Goldie,  1808,  Hume  425. 

147.  Liability  —  Mother  —  Liferentrix  of 
Bon  s  Property. — Held  that  a  mother,  who 
was  liferentrix  of  property  of  which  her  son 
was  liar,  was  not,  on  the  death  of  her  husband, 
bound  to  aliment  her  son,  who  was  a  student 
of  law,  although  he  was  major,  till  he  should 
be  able  to  support  himself.  Maidrnent  v. 
Louden,  27  May  1818,  F.  C. ;  6  Dow  257. 
&Tg.  25  May  1815,  F.  C  * 

148.  Liability  —  Parent  —  Aliment  of 
Major  Children  —  Repayment  to  Father's 
Bepresentativea. — Observed  that  a  parent  is 
not  bound  to  aliment  major  children;  and 
the  representatives  of  a  father  held  entitled  to 
repayment  from  the  father's  heir  of  advances 
made  to  the  heir.  Hughstm  v.  Huyhson,  1822, 
1  S.  415.* 

.  149.  Liability— Parent— Lifelong  Obliga- 
tion- Adequate  Testamentary  Provision. 
—The  obligation  to  aliment  as  between  parent 
and  child  during  their  lives  is  perpetual ;  but 
if  the  father  has  at  his  death  made  an 
adequate  provision  for  his  child,  no  claim  can 
be  made  against  his  representative  on  the 
subsequent  poverty  of  the  child.    E.  of  Strath- 


more  v.  E.  of  Straihmore's  Trs.,  1825,  1W.&S. 
402.    Affg.2S.84. 

150.  Liability— Parent— Expenses  of  an 
Action  against  Son.  —  A  father  who  had 
undertaken  to  defend  his  son  in  a  declarator  of 
marriage,  and  did  not  allow  him  sufficient 
aliment,  found  liable  for  expenses  of  process 
awarded  against  the  son.  Stevens  v.  Burden, 
21  Nov.  1823,  F.  C. ;  2  S.  507  * 

151.  Liability  —  Father  —  Property  Be- 
longing to  Children— Borrowed  by  Father 
on  Bond— Liability  for  Interest.— A  father 
borrowed  from  co-trustees  money  bequeathed 
to  his  children,  and  granted  a  heritable  bond 
for  principal  and  interest,  without  then  intima- 
ting, or  afterwards  preserving  evidence  of  an 
intention  to  impute  the  interest  in  payment  of 
aliment.  Held,  in  a  question  between  his 
children  and  creditors,  to  have  alimented  them 
expietate ;  and  that  the  bygone  interest  was  a 
subsisting  debt.  Gait  <b  Boyd,  1830,  8  S.  332  ; 
5  Fac  284  * 

152.  Liability— Father— May  not  Debit 
Goods  in  Communion  with  Child's  Ali- 
ment.—A  father  held  not  entitled  to  charge 
against  his  child's  share  of  the  goods  in 
communion  (as  representing  the  mother)  the 
expense  of  maintaining  and  educating  the 
child,  he  not  being  otherwise  unable  to 
perform  his  natural  obligation  in  this  respect. 
Steel's  Trs.  v.  Cooper,  1830,  8  S.  926;  5  Fac. 
754* 

153.  Liability  —  Mother  —  Independent 
Estate  of  Children.— Children  who  had  a 
reversionary  interest  in  an  estate,  held,  in 
peculiar  circumstances,  to  have  no  claim  of 
aliment  against  their  mother.  Drysdales  v. 
Drysdales,  1831, 10  S.  98. 

154.  Liability  —  Mother  —  May  Claim 
Board  from  Daughters  with  Provisions.— 
Where  two  daughters  had  lived  in  family  with 
their  mother  after  their  father's  death,  and 
had  provisions,  held,  on  the  death  of  the 
mother,  that,  in  the  circumstances,  her  trustees 
were  entitled  to  recover  £40  per  annum  for 
the  board  of  each.  Hunter's  Trs,  v.  Macan, 
1839,  1  D.  817. 

155.  Liability  —  Parent  —  Discharge  of 
Liability. — Held  that  no  claim  for  aliment  lay 
against  a  father,  or  his  estate,  by  a  son  or 
parties  in  his  right,  where  he  was  in  possession 
of  his  mental  and  bodily  powers,  had  been 
educated  and  set  up  in  business  by  his  father, 
and  received  about  £10,000  from  him. 
Hunter's  Trs.  v.  Macan,  1839,  1  D.  817. 

156.  Liability  —  Father  —  Aliment  of 
Pupil  Children.  —  A  divorced  husband,  in 
possession  of  an  income  of  about  £250,  held 
liable  to  his  wife  for  the  aliment  and  education 
of  two  infant  female  children  of  the  marriage 
living  with  her,  at  the  rate  of  £20  a  year  for 
each,  until  the  age  of  ten  years.  Dunn  v. 
Mathews,  1842,  4  D.  454  ;  14  J.  191. 

157.  Liability  —  Parent  —  Discharge  of 
Liability  — Misconduct  of  Son.— An  action 
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for  aliment  against  a  father  by  a  son  who  had 
received  an  education  to  a  profession,  and 
money  from  his  grandfather,  which  he  had 
spent,  aged  thirty-three,  but  incapable,  by 
habits  of  intemperance,  from  earning  a  liveli- 
hood, and  to  whom  the  father  made  a  small 
allowance,  but  which  he  had  withdrawn  in 
consequence  of  improper  threats,  dismissed. 
A.  B.  v.  C.  D.,  1848,  10  D.  895  ;  20  J.  290  * 

158.  Liability— Parent— Married  Daugh- 
ter—Offer of  Maintenance  in  Family.— Held 
that  a  married  woman  had  no  claim  against 
her  father  for  a  separate  aliment,  she  having 
refused  his  offer  to  receive  her  into  his  house. 
Wallace  v.  Goldie,  1848, 10  D.  1510  ;  20  J.  573  * 

159.  Liability  —  Parent  —  Porisfamilia- 
tion. — In  an  action  as  to  the  aliment  of  a 
pauper  who  had  left  his  father's  house  to  go 
into  service,  in  which  he  continued  for  eight 
months,  and  then  returned  to  it  paralysed, 
— question,  whether  he  was  forisfamiliated. 
Thomson  v.  Gibson,  1851, 13  D.  683  ;  23  J.  304.* 

160.  Liability  —  Parent  —  Adequacy  of 
Provision— Authority  to  Trustees  to  Apply 
Balance  of  Income.  —  A  father  conveyed  his 
estate  to  testamentary  trustees,  with  directions 
to  pay  an  annuity  of  £15  a  year  to  his  married 
daughter,  to  be  applied  towards  the  education 
and  upbringing  of  her  children,  and  to 
accumulate  the  balance  for  behoof  of  the 
children ;  and  she  having  been  left  a  widow 
with  five  children,  without  any  other  means 
than  this  annuity,  the  court  authorised  the 
trustees  to  pay  to  her  the  balance  of  the  rents, 
which  amounted  only  to  £40,  for  the  support 
of  her  family.  Taylor,  1851,  13  D.  948 ;  23 
J  280* 

161.  Liability  —  Parents  —  Discharge  of 
Liability— Provision  of  Board  and  Lodg- 
ing.— In  an  action  for  aliment  at  the  instance 
of  an  only  surviving  child  (a  daughter,  about 
twenty -nine  years  of  age)  against  her 
father,  the  pursuer's  allegations,  which  were 
to  the  effect  that  she  was  of  weakly  constitu- 
tion, and  unfit  to  support  herself,  that  the 
only  aliment  which  her  father  allowed  her 
was  board  and  lodging,  with  a  small  weekly 
allowance,  in  a  room  adjoining  his  own  house, 
where  she  was  most  uncomfortably  situated,  as 
she  was  not  permitted  by  him  and  his  wife, 
her  stepmother,  to  hold  any  intercourse  with 
him,  or  even  to  enter  his  house; — held  ir- 
relevant, and  insufficient  to  justify  the  inter- 
ference of  the  court.  Bain  v.  Bain,  1860,  22 
D.  1021 ;  32  J.  447* 

162.  Liability— Mother— Daughter  with 
Share  in  Father's  Estate  —  Aliment  of 
Daughter  Separated  from  Husband.— Held 
(1)  that  a  daughter  who  from  the  death  of  her 
father  until  her  marriage  resided  with  her 
mother,  the  mother  acting  as  executrix  of  the 
deceased  and  carrying  on  his  business  under  a 
family  arrangement,  was  not  entitled  to 
interest  on  her  share  of  her  father's  succession 
prior  to  her  marriage,  nor,  on  the  other  hand, 
was  liable  in  repayment  to  her  mother  of  the 


expenses  of  her  education  and  maintenance 
prior  to  that  date ;  (2)  that  the  mother  was 
not  entitled  to  deduct  from  the  daughter's 
share  in  said  succession  certain  sums  advanced 
by  her  to  her  daughter  after  marriage,  and 
when  she  was  living  separate  from  her  husband, 
there  being  no  proof  that  the  daughter  had 
been  deserted  by  her  husband,  or  that  the 
mother  had  reasonable  cause  to  believe  that 
she  had  been  so  deserted,  and  had  made  the 
advances  for  purely  alimentary  purposes. — 
Bell  v.  Baillie  (O.  H.),  1868,  6  S.  L.  R.  191. 

163.  Liability— Father— Offer  Refused.— 
A  husband  who  had  been  divorced  was  sued 
for  aliment  by  his  pupil  child  (four  years  of 
age),  who  resided  with  her  mother.  Action 
dismissed,  in  respect  that  the  defender  had 
previously  made  an  offer,  to  which  he  still 
adhered,  of  £25  per  annum  for  the  pursuer's 
aliment.  Ketchen  v.  Ketchen,  1871,  9  M.  690 ; 
43  J.  361* 

164.  Liability— Mother— Offer  of  Home 
—  Character  of  Parent  — [A  widow  having 
married  a  second  husband,  was  sued  by  the 
tutor-dative  to  her  children  for  certain  sums  in 
name  of  aliment.  She  and  her  husband  met 
this  claim  by  an  offer  to  take  and  educate  the 
children  in  their  own  house.  The  tutor 
declined  this  offer,  on  the  ground  that  the 
defenders  had  disqualified  themselves  for  the 
custody  of  the  children  by  their  profligate  and 
infamous  conduct,  which  he  proved  to  some 
extent.  Held  (1)  that  notwithstanding  the 
defender's  character  the  offer  was  reasonable 
and  sufficient;  (2)  that  if  this  had  been  an 
application  for  custody  of  the  children  merely, 
it  would  have  been  decided  on  different 
principles.  Cowper  v.  RiddeU,  1872,  9  S.  L.  R. 
510  ;  44  J.  484. 

165.  Liability  —  Estate  of  Deceased 
Parent.  —  A  father  conveyed  his  estate  to 
trustees,  with  directions  to  pay  a  certain  sum 
to  his  younger  children,  partly  on  the  death 
of  their  mother,  and  partly  on  their  attaining 
majority  or  being  married,  and  with  a  power 
to  advance  part  to  fit  them  out  in  the  world  ; 
held  that  the  trustees  were  bound  to  advance 
out  of  the  funds  what  was  necessary  for  the 
aliment  of  the  children  in  the  meantime. 
RiddeUs  v.  Riddell,  6  Mar.  1802,  F.  C;  M. 
"  Aliment  "App.  No.  4. 

166.  Liability  —  Estate  of  Deceased 
Parent— Construction  of  Trust  Deed. — A 

party  disponed,  mortis  causa,  his  estate  to 
trustees,  to  be  divided  among  the  children  of 
his  marriage,  "  upon  their  respectively  attain- 
ing the  age  of  twenty-five  years,  and  no  sooner," 
with  a  provision  that  the  shares  of  those 
predeceasing  that  age  should  co  to  the  sur- 
vivors, and  failing  them  all,  to  his  own  heirs ; 
and  he  deleted  from  the  deed  a  power  origin- 
ally given  to  advance  part  of  the  money  to 
educate  and  put  the  children  out  to  business. 
Held  that  neither  their  father  nor  the  children 
could  claim  any  sum  for  maintenance  and 
education  prior  to  the  above  age,  although  the 
father  alleged  that  he  had  not  the  means  for 
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these  pur 
1802,  F.C 


Gillespie*  v.  'Marshall,  7  Dec. 
"Aoceseorium"  App.  No.  2. 


167.  Liability  —  Estate  of  Deceased 
Father— Heritage  Settled  on  Eldest  Son- 
Inadequate  to  his  Maintenance— Claim  by 
Executors. — A  heritable  estate  was  settled  on 
the  heir  of  the  marriage,  and  the  father  had 
made  advances  in  money  to  him,  and  died 
leaving  a  numerous  family  without  other 
funds.  Held  that  the  executors  were  not 
entitled  to  recover  from  the  heir  the  money  bo 
advanced,  as  it  was  not  then  sufficient  for  his 
maintenance  and  education.  Hyslop  v.  Hytlop, 
18  Jan.  1811,  F.C. 

168.  Liability  —  Estate  of  Deceased 
Parent— Excluded  by  Testamentary  Pro- 
vision.—The  younger  brother  of  an  earl,  who 
had  attained  majority,  had  received  from  his 
father  £12,500,  and  bad  succeeded  to  the 
tides,  but  was  excluded  from  the  estates  by  a 
trust  deed  executed  by  his  brother,  held  to 
have  no  claim  of  aliment  against  the  trustees, 
although  he  was  destitute,  and  the  estates 
originally  belonged  to  his  father.  E.  of 
StnUhmore  v.  E.  of  tstrathmore's  Trs.,  1825, 
1W.&S.402.     Affg.  2S.  84. 

169.  Liability  —  Estate  of  Deceased 
Parent— Bastard.— The  mother  of  a  natural 
child  six  years  old  (to  whom  a  large  fortune 
had  been  left  by  the  father),  held,  in  a  question 
with  his  trustees,  entitled  to  an  aliment  for 
the  child,  and  to  an  allowance  for  a  house,  and 
the  expenses  of  education.  Boater  v.  Forsyth, 
5  July  1825,  F.C;  4  S.  139  * 

170.  Liability  —  Estate  of  Deceased 
Parent— Provision  for  Younger  Children.— 
Younger  children  who  were  entitled  to  pro- 
visions, with  interest  from  their  father's  death, 
forming  a  burden  on  the  heir,  having,  during 
their  childhood,  been  supported  out  of  the 
rents  of  an  entailed  estate  belonging  to  the 
heir,  then  also  a  minor,  the  interest  for  tliat 
period  imputed  to  their  aliment.  Dudgeon  v. 
Ami,  1830,  9  S.  36. 

17L  Liability  —  Estate  of  Deceased 
Parent — Circumstances  in  which  a  mother 
kid  entitled  to  a  sum  of  money  from  the 
judicial  factor  on  her  deceased  husband's  estate 
for  the  board  of  her  children.  Hamilton*  v. 
Hamilton,  1834,  12  S.  924* 

172.  Liability  —  Estate  of  Deceased 
Parent— A  father  who  by  trust  disposition  of 
his  heritage  provided  for  his  existing  children 
had  another  child  born  subsequently  for  whom 
he  made  no  provision.  This  child,  in  an  action 
tgainst  the  trustee,  was  awarded  aliment  out 
of  the  income  in  his  hands.  Ormiston  v. 
OrmitUm's  Tr.,  1838,  11  J.  232* 

173.  Liability  —  Estate  of  Deceased 
Parent— Advances  of  Capital  by  Trustees. 

—Circumstances  in  which  held  that  payments 
made  to  a  mother  out  of  the  capital  of  a  fund 
provided  to  the  mother  in  liferent,  and  her 
children  in  fee,  were  unobjectionable,  on  the 
ground  that  they  were  in  rem  versum  of  the 
fiats,  and  that   the   sums   could  have  been 


demanded  by  the  mother  to  be  applied  to  their 
aliment  and  education.  Miller's  Trs.  v.  MiUer, 
1848, 10  D.  765  ;  20  J.  268.* 

174.  Liability  —  Estate  of  Deceased 
Parent. — A  farmer  died  possessed  of  heritable 
property  of  the  annual  value  of  about  £90 
?to  which  his  son,  a  pupil,  succeeded),  leaving 
four  daughters — two  in  pupilarity,  and  two 
above  that  ace,  but  in  minority — who  had  no 
means  of  subsistence.  Held,  in  a  conjoined 
petition  by  the  factor  loco  tutoris  of  the  pupil 
neir  for  authority  to  apply  part  of  the  rents  to 
their  aliment,  and  an  action  of  aliment  by  the 
daughters,  that  they  were  each  entitled  to  £15 
a  year  from  their  father's  death  till  the  age  of 
eighteen,  and  £12  for  two  years  after  that 
age ;  but  to  cease  on  their  marriage,  or  being 
able  to  support  themselves.  Aitkenhead  v. 
Aitkenhead,  1852,  14  D.  584;  24  J.  288; 
1  Stuart  532  * 

175.  Liability  —  Estate  of  Deceased 
Parent— Annual  Payments  ont  of  Capital 

— The  court  refused  to  authorise  the  trustees 
under  a  father's  settlement  to  make  an  annual 
payment  of  principal  for  the  aliment  of  the 
truster's  children,  out  allowed  a  payment  for 
one  year.  Observed,  that  annual  applications 
might  be  made  under  the  petition.  Question, 
whether  the  court  could  order  repayment  to 
the  widow  of  advances  previously  made  for 
behoof  of  the  children.  Hamilton,  1859,  21  D. 
1379;  31J.  760. 

176.  Liability  —  Estate  of  Deceased 
Parent  — Marriage  Outfit— Authority  to 
Judicial  Factor.— A  petition  by  the  judicial 
factor  on  the  estate  of  a  party  deceased,  for 
authority  to  advance  £150  for  a  marriage 
outfit  to  his  only  daughter,  who  was  in 
minority,  and  had  a  claim  for  aliment  against 
his  estate,  refused.  Pearson,  1865,  3  M.  861  ; 
37  J.  456* 

177.  Liability  —  Estate  of  Deceased 
Parent — Brother.— Held  (1)  that  a  father's 
natural  obligation  to  support  his  lunatic  son 
ceases  at  his  death,  and  that  his  executor  is  not 
bound  to  set  apart  executry  funds  for  that 
purpose  beyond  the  legal  share  falling  to  the 
son  at  his  father's  death ;  and  (2)  that  the 
eldest  son  was  not  bound  to  support  the 
lunatic,  although  he  had  succeeded  to  heritage 
of  the  yearly  value  of  £9,  the  lunatic  having 
succeeded  to  his  share  of  the  moveables, 
amounting  to  upwards  of  £45.  Mackintosh  v. 
Taylor,  1868,  7  M.  67  ;  41  J.  41* 

178.  Liability— Estate  of  Pupil  Child- 
Advance  to  Mother.— A  widow  in  the  enjoy- 
ment of  the  liferent  of  £2300,  held  entitled  to 
£150  a  year  from  her  son's  tutor,  as  aliment 
of  her  son,  a  boy  of  seven  years  of  age  (who 
had  a  fortune  of  about  £14,000),  until  he 
should  be  fourteen  years  of  age.  M'Ewen  v. 
M'Euwn,  1842,  4  D.  662  ;  14  J.  258. 

179.  Liability— Trustee  for  Creditors— 
Truster's  Claim  for  Aliment.  —  A  party 
executed  a  trust  -  disposition  for  payment  of 
his  debts,  which  contained  a  clause  declaring 
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that,  during  the  subsistence  of  the  trust,  he 
should  be  entitled  to  receive  from  the  trustee, 
out  of  the  annual  produce  of  the  estate,  such 
sums  of  money  as  might  be  necessary  for  pro- 
viding a  suitable  maintenance  for  himself  and 
family  ;  and  thereafter,  founding  on  this  clause, 
raised  action  against  the  trustee  for  payment 
of  a  yearly  aliment;  held  that  this  was  not 
a  proper  process  of  aliment,  to  be  summarily 
disposed  of  as  such.  The  cause  remitted  to 
the  Lord  Ordinary.  Brown  v.  Hay,  1836,  1  S. 
856  ;  11  Fac.  713. 

180.  Liability— Trustees  for  Children- 
Aliment  to  Destitute  Truster.  —A  lady,  by 
an  antenuptial  contract,  conveyed  a  fund  to 
trustees,  the  interest  of  which  was  to  be  applied 
to  paying  the  premiums  of  a  policy  of  insurance 
on  the  life  of  her  husband,  and  the  fund,  with 
the  sum  insured,  to  be  payable  to  the  children. 
Her  husband  became  bankrupt,  and  she  being 
destitute,  and  there  being  no  children,  held 
that,  although  the  interest  was  not  more 
than  adequate  to  pay  the  premium,  the  trus- 
tees were  bound  to  apply  it  to  her  aliment. 
Gibb  v.  Pitcairn,  1839,  1  D.  889  * 

181.  Liability— Grandfather.—  The  grand- 
father of  a  child,  whose  father  had  deserted 
his  wife  prior  to  its  birth,  held  liable  for  its 
aliment  from  the  time  of  its  birth,  till  the 
return  of  the  father  three  years  thereafter. 
Tail  v.  White,  28  Feb.  1802,  F.  C. ;  M.  "  Ali- 
ment "  App.  No.  3  * 

182.  Liability  —  Grandfather.— A  grand- 
father held  liable,  in  a  question  with  the 
mother,  in  the  aliment  of  nis  granddaughter 
and  the  expenses  of  her  funeral,  although  the 
father  (his  son)  was  alive,  and  able  to  defray 
the  same,  but  was  domiciled  abroad.  Christie 
v.  Macmillan,  6  July  1802,  F.  C.  ;  M.  "Ali- 
ment "  App.  No.  5  * 

183.  Liability—  Grandparents.— A  grand  - 
father  and  grandmother  being  liable  to  aliment 
an  orphan  grandchild,  there  is  no  valid  claim 
by  their  executors  for  reimbursement  after  the 
grandchild  attains  majority.  Hamilton  v. 
Hamilton,  1807,  Hume  3. 

184.  Liability—  Grandfather  —  Offer  of 
Maintenance  in  Family.  —  A  grandfather 
with  a  large  family,  and  in  moderate  circum- 
stances, is  only  liable  to  maintain  his  indigent 
grandchild  under  his  own  roof,  and  in  family 
with  himself.  M'Kissock  v.  M'Kissock,  1817, 
Hume  6. 

185.  Liability— Grandparent— Ability  to 
Support.  —  A  grandfather,  aged,  maimed  of 
one  hand,  and  making  only  about  £5  a  year, 
is  not  bound  to  aliment  his  grandchildren ; 
but  the  general  rule  is,  that  if  able,  he  is  bound 
to  do  so.  Wilson  v.  Kirk- Session  of  Cockpen, 
1825,  3  S.  547  * 

186.  Liability— Grandfather— Bastard.— 

The  maternal  grandfather  of  a  bastard  is  not 
bound  to  maintain  him.  Nicoll  v.  Kirk- Session 
of  Dundee,  1832,  10  S.  670  ;  7  Fac.  514* 


187.  Liability  — Grandparent— Poverty 
—Offer  of  Maintenance  in  Family.— In  an 

action  of  aliment  by  two  orphan  pupil  grand- 
children against  their  paternal  grandfather, 
the  court,  in  respect  of  his  poverty,  and  his 
offer  to  take  one  of  them  into  his  house  and 
maintain  it  along  with  his  family,  assoilzied  him. 
Jameson  v.  Jameson,  1845,  8  D.  86. 

188.  Liability  —  Grandmother  —  Belief 
from  Kirk-Session. — The  grandmother  of  an 
illegitimate  child  having  maintained  it  for 
some  years,  on  the  refusal  of  the  kirk -session 
to  support  it  when  application  was  made  to 
them  for  aliment  (the  mother  being  alleged  to 
be  in  a  state  of  poverty),  found  entitled  to 
claim  relief  from  the  kirk -session  of  the  main- 
tenance so  furnished  to  her  grandchild,  under 
deduction  of  such  fair  proportion  as  ought  to 
have  been  contributed  by  the  mother  of  the 
child  during  such  time  as  she  was  able  to 
earn  wages  to  support  herself  and  child. 
Lumsden  v.  Kirk-Session  of  Leslie,  1846,  8  D. 
1251  ;  18  J.  564. 

189.  Liability  —  Estate  of  Deceased 
Grandparent— Stat  1491  ch.  25.— A  noble- 
man, who  succeeded  to  the  family  estates,  and 
had  no  children,  excluded  his  next  brother  by  an 
entail,  and  called  that  brother's  son  as  institute, 
but  conveyed  the  estates  to  trustees,  so  that 
the  son,  although  infeft  under  the  entail,  had 
no  beneficial  enjoyment:  the  brother  had 
received  a  provision  of  £12,500  from  his  father, 
but  was  now  destitute  ;  and  the  son  had  by  his 
wife  £500  a  year.  Held  that  the  son  had  no 
claim  for  aliment  against  the  trustees.  Lord 
Glammis  v.  E.  of  Strathmore's  Trs.,-  1825, 
1  W.  &  S.  183.     Affg.  2  S.  234  * 

190.  Liability  —  Uncle  —  As  Represent- 
ing Grandfather— Discharge  of  Liability. — 
A  father  divided  his  fortune  of  £26,000  equally 
between  his  two  sons  :  one  of  them,  who  spent 
his  means,  died,  leaving  a  child,  born  subse- 
quent to  his  grandfather  a  death,  in  destitution. 
Held  that  the  child  had  no  claim  of  aliment 
against  his  uncle  (the  other  son),  who  was 
imbecile  and  under  curatory,  although  his 
fortune  was  more  than  sufficient  for  his  main- 
tenance, seeing  that  the  grandfather,  when  he 
left  half  of  his  property  to  the  child's  father, 
satisfied  every  obligation  incumbent  on  him, 
and  no  claim  existed  against  the  uncle,  as 
representing  his  father,  by  having  received  a 
succession  from  him.  Stuart  v.  Court,  1848, 
10  D.  1275  ;  20  J.  467  * 

191.  Liability— Deceased  Child  — Claim 
against  Representatives.  —  A  mother  is 
entitled  to  claim  aliment  for  her  child  against 
the  representative  of  the  child  who  died  in 
minority,  and  therefore  held  that  a  bond  for 
the  amount  claimed,  granted  by  the  represen- 
tative during  minority,  was  not  liable  to 
reduction  on  the  ground  of  minority  and 
lesion,  except  in  so  far  as  it  established  a 
certain  liquidated  debt.  Davidson  v.  WaUon, 
6  Dec.  1738,  and  16  Nov.  1739,  Clerk  Home 
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135  ;  Kilk.  415  ;  M.  11077  ;  Br.  S.  vol.  v.  200 ; 
1740,  1  Pat  288  * 

192.  Liability— Son  — Grandson— Estate 
of  Deceased. — Held  that  a  mother  and  maternal 
grandmother  are  entitled  to  aliment  out  of  the 
son's  and  grandson's  estate,  to  which  very 
distant  collateral  relations  had  succeeded. 
Buchanan  v.  Morrison,  21  Jan.  1813,  F.  C  * 

193.  Liability— Children— Partial  Inca- 
pacity.— A  son  is  bound  to  contribute  to  the 
aliment  of  his  father,  who,  though  not  totally 
destitute,  is  incapable  of  work.  Pringle  v. 
Pringle,  1824,  3  S.  248. 

194.  Liability— Children— From  Date  of 
Summons. — Aliment  by  a  child  to  a  parent  is 
due  from  the  date  of  a  summons  in  the  sheriff 
court,  although  held  incompetent  so  far  as 
regarded  a  permanent  aliment.  Jackson  v. 
Jackson,  1825,  3  S.  610  ;  and  1825,  4  S.  186. 

195.  Liability— Children— Offer  of  Main- 
tenance in  Family. — The  obligation  of  a  son 
to  aliment  his  mother  is  not  implemented  by 
an  offer  to  receive  her  into  his  house,  unless  he 
be  unable  to  afford  a  separate  maintenance. 
Jackson  v.  Jackson,  1825,  3  S.  610 ;  and  1825, 
4  S.  186.* 

196.  Liability  —  Children  —  Ability  to 
Support— Remit  to  Sheriff— Offer  of  Main- 
tenance in  Family. — In  an  action  of  aliment 
by  a  father  against  his  son,  the  court  remitted 
to  the  sheriff  to  inquire  into  the  circumstances 
of  the  son,  with  power  to  pronounce  an  interim 
order  for  a  sum  of  aliment,  or  to  have  the 
father  received  into  the  son's  house,  as  he 
should  deem  meet.  Whyte  v.  Whyte,  1829, 
7S.567. 

197.  Liability— Daughter— Son-in-Law. 
—Question,  whether  a  married  daughter  and 
her  husband  are  equally  liable  with  a  son  to 
aliment  their  widowed  mother,  neither  son 
nor  daughter  having  derived  anything  from 
their  deceased  father.  Laidlaw  v.  Laidlaw, 
1832,  10  S.  745* 

198.  Liability— Children.— The  court,  of 
consent,  decerned  for  £300  in  name  of  aliment 
in  favour  of  a  mother  against  her  daughter, 
heiress  of  entail  in  possession  of  an  estate 
worth  £1000  per  annum.  Muirhead  v.  Muir- 
head, 1849,  11  D.  1262  ;  21  J.  501. 

199.  Liability— Children— Acceptance  of 
Marriage-Contract  Provision.— Held  that  a 
widow  lady,  who  had  stipulated  in  her  marri- 
age-contract for  an  annuity  of  £50  per  annum 
in  the  event  of  surviving  her  husband,  was  not 
entitled,  when  seventy-seven  years  of  age,  and 
having  an  income  of  £60  a  year,  to  any 
additional  aliment    from  a  son  who  had  a 

Cfessional   income    of    £1500    per   annum, 
des  a   considerable   fortune.    Landers  v. 
Landers,  1859,  21  D.  706  ;  31  J.  376  * 

200.  Liability — Son— Parent's  Claim  of 
Damages  for  Death  of  Son.—  Held  (aff.  judg. 
of  0.  of  S.)  that  a  son  is  bound  to  maintain  an 
indigent  parent,  and  that  a  widow  who  had 


been  supported  by  a  son  who  was  killed  by  an 
accident  in  his  employment  has  a  patrimonial 
interest  to  sue  his  employers  for  reparation. 
Weems  v.  Mathieson's  Reps.,  1861,  23  D.  (H.  L.) 
11 ;  33  J.  621 ;  4  Macq.  216  * 

201.  Liability  —  Children  —  Measure  of 
Liability.— The  obligation  on  a  son  to  aliment 
his  mother  is  to  k,eep  her  above  want,  having 
regard  to  her  previous  circumstances  ana 
position,  and  the  amount  of  aliment  to  be 
awarded  does  not  depend  upon  the  fortune  of 
the  son.  In  respect  of  the  judicial  offer  of  a 
son  to  allow  his  mother  (a  gentlewoman  who 
had  never  been  obliged  to  support  herself)  £40 
a  year,  an  action  at  her  instance  for  aliment 
superseded.  Thorn  v.  Mackenzie,  1864,  3  M. 
177  ;  37  J.  86* 

202.  Liability  —  Children  —  Illegitimate 
Daughter — Son-in-Law. — Held  that  an  ille- 
gitimate daughter  and  her  husband  were 
bound  during  the  subsistence  of  their  marriage 
to  aliment  the  indigent  mother  of  the  former. 
—  Wilson  v.  Todds  (O.  H.),  1867,  3  S.  L.  R. 
192  [overruled  by  Clark  v.  Oar  fin  Goal  Co., 
1891,  18  R.  (H.  L.)  63]. 

203.  Liability  —  Grandchildren  —  En- 
tailed Estate— Amount— A  granddaughter, 
heiress  in  possession  of  an  entailed  estate,  the 
free  income  of  which  was  £700  a  vear,  held 
liable  to  her  grandmother,  the  widow  of  a 
former  heir  of  entail,  in  an  annuity  of  £120. 
Muirhead  v.  Muirhead,  1849,  12  D.  356. 

204.  Liability— Grandchildren— Offer  of 
Home. — A  grandson  was  held,  in  a  question 
with  the  inspector  of  poor,  to  have  made 
adequate  offer  of  relief  to  his  indigent  grand- 
mother by  offering  to  support  her  in  his  own 
house.  Buie  v.  Stiven,  1863,  2  M.  208 ;  36 
J.  103  * 

205.  Liability— Brother— Son— Amount. 

— The  heir  of  a  deceased  tenant  having  an 
income  of  £70,  held  liable  to  each  of  his  two 
sisters  in  £9  yearly  till  eighteen  years  of  age 
(without  prejudice  to  a  future  application), 
and  £12  to  his  mother.  M'Rostie  v.  M'Rostie, 
1818,  Hume  9. 

206.  Liability— Father-in-Law.— A  wife 
deserted  by  her  husband,  held  to  have  no  claim 
of  aliment  against  his  father.  Chrystie  v. 
McMillan,  6  July  1802,  F.  C. ;  M.  "Aliment" 
App.  No.  5.* 

207.  Liability— Father-in-Law— Aliment 
of  Widow— Entailed  Estate.— The  only  son 
of  an  entailed  proprietor,  while  a  lieutenant  in 
the  army,  married  and  died,  leaving  a  child 
and  his  wife  surviving  him.  Held  that  the 
proprietor  was  bound  to  aliment  both  the 
widow  and  the  child.  De  Courcy  v.  Agnew,  3 
Julv  1806,  F.  C. ;  M.  "  Aliment*  App.  No.  8. 
Doubted,  in  Duncan  v.  Hill,  28  Feb.  1809,  F.  C  * 

208.  Liability  —  Father-in-Law.  —  Held 
that  a  father-in-law  is  liable  to  aliment  his 
daughter-in-law,  when  his  son  is  alive  but 
unable  to  maintain  her,  and  this  liability  en- 
forced   by  decerning  for  payment  after  the 
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death  of  the  son.    Duncan  v.   Hill,  17  Feb. 
1810,  F.  C  * 

209.  Liability  — Father-in-Law— Ability 
to  Support. — A  father  held  not  bound  to  ali- 
ment his  son's  widow,  since  the  parties  were  in 
poor  circumstances.  Yuill  v.  Marshall,  21  Dec. 
1815,  F.  C* 

210.  Liability— Father-in-Law— Wife  in 
Desertion. — A  father  is  not  bound  to  support 
the  wife  and  child  of  his  son  who  was  abroad, 
he  having  originally  provided  for  his  son,  and 
the  wife  having  refused  to  accompany  her 
husband  abroad.  Brown  v.  Brown,  1824,  3 
S.  247. 

211.  Liability—  Father-in-Law  —  Grand- 
father.— A  widow  is  not  entitled  to  aliment 
from  her  father-in-law  for  herself,  but  may 
claim  aliment  from  him  for  her  child.  Pagan 
v.  Pagan,  1838,  16  S.  399  * 

212.  Liability  —  Father-in-Law  —  Child- 
ren withdrawn  from  Jurisdiction.— A  widow, 
residing  in  England,  with  a  family  of  three 
children,  brought  an  action  for  aliment  against 
her  deceased  husband's  father ;  held  that,  as 
she  had  improperly  withdrawn  the  children 
from  Scotland,  in  defiance  of  an  interdict  of 
the  court,  she  was  barred  from  claiming  ali- 
ment. Lady  Cardross  v.  E.  of  Buchan,  1842, 
5  D.  343  ;  15  J.  139. 

213.  Liability  —  Father-in-Law.  —  Held 
that  a  father  is  under  no  legal  obligation  to 
aliment  the  widow  of  his  deceased  son.  Hoseason 
v.  Hoseason,  1870,  9  M.  37  ;  43  J.  20  * 

214.  Liability—Husband's  Grandnephew 
as  Bepresenting  Father-in-Law.— A  son  died 
before  his  father,  leaving  a  widow,  who  sur- 
vived the  father.  Held,  in  an  action  brought 
by  her  against  the  grandson  and  heir  of  the 
father,  by  another  son,  that  he  was  not  liable 
in  aliment  to  her,  either  for  the  years  prior  to 
or  after  the  death  of  the  father.  Duncan  v. 
Hill,  28  Feb.  1809,  F.  C  * 

215.  Liability— Son-in-Law.— ifeZrf  that  a 
husband,  having  sufficient  means,  is  liable  for 
the  support  of  the  indigent  parents  of  his  wife 
during  the  subsistence  of  the  marriage.  Reid 
v.  Motr,  1866,  4  M.  1060;  38  J.  551.* 

216.  Liability  —  Heir  of  Deceased 
Husband  — Renunciation.— A  widow  has  a 
claim  of  aliment  against  her  husband's  heir, 
where  his  estate  does  not  yield  a  suitable  terce, 
and  this  claim  is  not  barred  by  a  hasty  and 
unadvised  renunciation  of  her  rights.  McGregor 
v.  Ballantyne,  1818,  Hume  8. 

217.  Liability  —  Stepmother.  —  A  step- 
mother is  not  liable  to  aliment  a  stepson. 
Maedonald  v.  Macdonald,  1846,  8  D.  830 :  18 
J.  452  * 

ALIMENTARY  PROVISION 

Compensation,  see  that  title. 

1.    Alienation  —  Inter    vivos  —  Mortis 

causa.— Terms  of  a  settlement  under  which 


provisions  to  children,  consisting  of  the  profits 
of  certain  farms,  were  held  to  be  inalienable 
during  their  lives,  but  might  be  assigned  by 
deeds  to  take  effect  after  death.  Elliot  v. 
Bowhill,  etc.,  1873,  11  M.  735  ;  45  J.  446* 

2.  Alimentary  Debts  —  Priority  among 
Alimentary  Creditors— Annuity.— Held  as 
to  an  alimentary  annuity  payable  in  advance 

SI)  that  it  was  subject  to  the  claims  of  creditors 
urnishing  aliment  after  the  annuitant  became 
entitled  to  the  annuity;  (2)  that  creditors 
furnishing  aliment  during  the  period  to  which 
each  term's  aliment  was  applicable  were  pre- 
ferable to  creditors  supplying  aliment  during 
prior  periods  and  that  such  prior  creditors 
were  preferable  inter  se  according  to  the  priority 
of  their  diligences  ;  and  (3)  that  parties  advanc- 
ing money  for  the  purchase  of  a  commission 
for,  and  the  outfit  of,  the  annuitant's  son  and 
a  gamekeeper  claiming  for  his  wages  were 
alimentary  creditors.  Monypenny  v.  Earl  of 
Buchan,  1835,  13  S.  1112 ;  10  Fac.  921  * 

3.  Alimentary  Debts— Assignations  of 
Annuity  —  Competition. — In  a  competition 
between  an  alimentary  annuitant  and  two 
successive  assignees  of  that  annuity,  held  proved 
that  the  first  assignation  was  in  consideration 
of  aliment  to  the  annuitant,  and  therefore  the 
first  assignee  preferred.  TVaddeU  v.  Waddell, 
1836,  15  S.  151 ;  12  Fac.  149  * 

4.  Arrears  —  Arrestment.  —  Opinions  that 
arrears  of  an  alimentarv  fund  mav  be  arrested. 
Drew  v.  Drew,  1870,  9  M.  163 ;  43  J.  62* 

5.  Assignation— Alimentary  Advances- 
Annuity. — While  an  alimentary  annuity  was 
in  arrears  the  annuitant  assigned  it  in  con- 
sideration of  advances  made  toher.  Held  that, 
as  the  annuitant  had  no  other  means  of  sub- 
sistence at  the  time,  the  advances  must  be 
presumed  to  have  been  alimentary,  and  the 
assignation  consequently  upheld.  PFaddell  v. 
Waddell,  1836,  15  S.  151 ;  12  Fac.  149.* 

6.  Assignation  —  Marriage  -  Contract  — 
Bankruptcy— Trust  Deed  for  Creditor.— A 

wife  assigned  by  contract  of  marriage  the 
interest  of  certain  sums  to  her  husband, 
declaring  them  alimentary,  and  not  attachable 
by  his  creditors ;  held  not  competent  for  him 
to  assign  them  to  a  trustee  for  creditors  under 
a  cessio  bonorum,  and  the  wife  preferred. 
M'Donell  v.  Clark,  25  Nov.  1819,  F.  C. 

7.  Assignation  — Alimentary  Provision 
for  Wife— Assignation  by  Her.— Heritable 
subjects  were  conveyed  to  a  wife  in  liferent 
and  to  her  children  in  fee.  The  liferent  waa 
to  be  alimentary,  and  exclusive  of  jus  maritiy 
of  arrestment,  and  of  assignation.  She  assigned 
a  portion  of  her  alimentary  right  for  a  time, 
for  the  discharge  of  alimentary  debts  and 
without  consent  of  her  husband.  Held  that 
the  assignation  could  not  be  challenged  by  her 
or  by  her  husband,  but  was  ineffectual  to 
prejudice  the  children.  Ojnnion  that  a  wife 
might  assign  part  of  an  alimentary  provision 
(1)  for  aliment  of  her  husband,  and  (2)  for 
payment  of  sums  expended  by  the  husband  in 
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maintaining  tbe  wife  and  children.    Ritchie  v. 
Renme,  1840,  13  J.  73  * 

8.  Bankruptcy— Alimentary  Debts— Law 
Account  Incurred  in  Defending  Aliment- 
ary Fund. — Held,  in  a  competition  of  creditors 
of  a  party  who  died  possessed  of  an  alimentary 
fund,  of  which  a  surplus  remained  after  paying 
his  funeral  expenses,  that  a  law  account, 
incurred  in  defending  his  right  to  the  aliment- 
ary fund,  was  an  alimentary  debt,  and  pre- 
ferable to  ordinary  debts ;  but  that  an  account 
which  was  not  connected  with  that  alimentary 
fund  was  not  an  alimentary  debt.  Greig  v. 
Christy  1837,  16  S.  242  ;  13  Fac.  235.* 

9.  Bankruptcy— Competition  of  Creditors 
—  Diligence  —  Arrestment  —  Excess.  —  A 

party  granted  a  bond  of  provision,  by  which 
he  bound  himself  to  pay  £20,000  to  trustees 
at  the  first  term  after  his  death,  to  be  invested 
for  behoof  of  his  natural  daughter,  so  that  she, 
or,  in  case  of  her  marriage,  her  husband,  or  the 
longest  liver  of  them,  might  receive  the  interest, 
declaring  that  the  interest  should  be  an 
aliinentarv  fund.  Held,  in  a  question  after  her 
death  with  the  creditors  of  her  husband  making 
furnishings  posterior  to  that  date— (1)  that 
although  the  interest  on  the  invested  sum  was 
payable  half-yearly,  yet  the  creditors  who 
made  alimentary  furnishings  at  any  time  within 
a  year  from  the  death  of  the  lady  were  entitled 
to  be  ranked  pari  passu  on  the  fund  ;  (2)  that 
it  was  not  attachable  by  arrestment;  and  (3) 
that  although  the  husband,  who  was  a  peer, 
derived  an  income  of  £1800  from  the  fund,  yet 
that  sum  was  not  more  than  a  proper  aliment- 
ary allowance.  Harvey  v.  Colder.  1480,  2  D. 
1005* 

10.  Constitution— Alimentary  Provision 
for  Own  Behoof! — No  one  can  effectually 
create  an  alimentary  liferent  for  behoof  of 
himself  out  of  his  own  property.  Harvey  v. 
Ligertwod,  1872,  10  M.  (H.  L.)  33  ;  44  J.  207. 
AV#  Tr.  v.  Justice,  1866,  5  M.  4  ;  39  J.  11  * 

11.  Constitution— Deed  of  Beneficiary— 
Annuity. — Funds  to  which  a  wife  succeeded 
were  on  her  divorce  conveyed  by  her  and  her 
husband  to  trustees  to  pay  her  an  alimentary 
annuity.  An  arrestment  of  a  term's  annuity 
having  been  used,  the  court  declined  to  loose 
it  without  caution,  its  being  doubtful  whether 
the  fund  having  been  made  alimentary  by  the 
woman  herself  was  protected.  Webster  v.  Schaw, 
1«26, 4  S.  809 ;  1  Fac.  758  * 

12.  Constitution— Deed  of  Beneficiary— 
Maniage-Contract— Claim  by  Trustee  in 
Sequestration, — A  party  in  his  antenuptial 
marriage-contract  assigned  to  trustees  a  sum 
bequeathed  to  him  (but  not  vested  in  him), 
declaring  that  the  fee  was  to  be  held  for  his 
children  and  the  interest,  which  he  provided 
should  be  alimentary,  to  be  paid  to  him.  Held 
on  his  sequestration  that  the  trustee  was 
entitled  to  this  interest.  Wood  v.  Begbie, 
1850, 12  D.  963  * 

13.  Constitution  —  Consideration— Con- 
sent to  Disentail— Annuity.—  Held  that  an 


annuity  granted  by  the  heir  in  possession  of 
an  entailed  estate,  in  favour  of  the  heir  next 
in  succession,  in  consideration  of  the  consent 
of  the  latter  to  a  disentail,  was  validly  declared 
alimentary,  and  was  to  its  full  extent  free  from 
diligence."  Lewis  v.  Anstruther,  1862,  14  D. 
857;  24  J.  514;  1  Stuart  819;  1852,  15  D. 
260 ;  25  J.  172 ;  2  Stuart  134* 

14.  Constitution— Discretion  in  Trustees. 

— A  discretionary  power  to  trustees  to  render 
child's  share  alimentary  and  inalienable  must 
be  exercised  within  a  reasonable  time  of  the 
period  of  division.  Adam  dc  Forstfth  v.  Forsyth's 
Trs.,  1867,  6  M.  31 ;  40  J.  23  * 

15.  (institution  —  Marriage-Contract— 
Construction. — In  a  marriage-contract,  a  wife 
and  her  father  disponed  a  sum  to  trustees  for 
the  liferent  of  the  spouses  and  "as  an  ali- 
mentary provision"  for  the  survivor  and  for 
the  children,  whom  failing  the  wife  in  fee. 
There  were  no  children  and  the  wife  survived. 
Held  that  the  wife  was  entitled  to  payment  of 
the  sum,  notwithstanding  the  provision  as  to 
its  being  alimentary.  Martin  v.  Bannatyne, 
1861,  23  D.  705  ;  33  J.  347* 

16.  Constitution  —  Marriage-Contract— 
Assignation.  —  Husband's  rights  under  a 
marriage  -  contract  held  not  alimentary,  and 
to  have  been  validly  assigned  by  disposition 
omnium  bonorum.    Harvey  v.  Ligertwood,  1872, 

10  M.  (H.  L.)  33  ;  44  J.  207  * 

17.  Constitution  —  Statutory  Widows' 
Fund. — An  annuity  provided  by  compulsory 
contribution  of  burgh  and  parochial  school- 
masters under  the  Act  of  Parliament  47  Geo. 
in.  c.  85,  for  "  raising  and  securing  a  fund  or 
funds  for  the  relief  of  the  widows  and  children 
of  burgh  and  parochial  schoolmasters,"  is 
arrestable  by  the  creditors  of  widows,  in  re- 
spect of  its  not  being  expressly  declared  in  the 
statute  to  be  alimentary.  Irvine  v.  M'Laren, 
1829,  7  S.  317  ;  4  Fac.  402  * 

18.  Constitution— Terms  of  Interlocutor 
Fixing  Aliment. — Arrestments  having  been 
used  in  the  hands  of  the  proprietor  of  an 
entailed  estate,  by  creditors  of  the  widow  of 
an  ancestor  who  had  raised  an  action  of  aliment 
against  him,  the  court,  in  their  interlocutor 
fixing  the  aliment,  declared  that  the  payments 
decerned  for  were  strictly  alimentary,  and 
that  the  receipt  of  the  pursuer  herself  should 
be  a  sufficient  discharge  to  the  defender. 
Muirhead  v.  Muirhead,  1849,  12  D.  356. 

19.  Constitution— Gift  of  Fee— Defeat- 
ing Alimentary  Provision.  —  A  trustee 
directed  his  trustees  to  "  pay  "  a  sum  to  his 
daughter  in  fee.  He  also  declared  the  pro- 
vision to  be  alimentary.  Held  that  this 
declaration  did  not  entitle  the  court  to  create 
a  continuing  trust  in  order  to  give  effect  to  it, 
and  that  the  trustees  must  pay  over  the  sum, 
although  the  declaration  might  thereby  be 
defeated.  Question,  whether  the  court  would 
have  created  a  trust  if  a  liferent  and  not  a  fee 
had  been  given.     Allan's  Trs.  v.  Allan,  1872, 

11  M.  216* 
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20.  Discharge  by  Beneficiary.— £4000  was 
provided  to  a  lady  in  liferent  and  her  sons  in 
fee,  and  it  was  declared  that  the  provision  was 
for  the  aliment  of  her  and  her  children,  and 
not  assignable  by  her.  Question,  whether  she 
could  discharge  her  liferent  under  an  arrange- 
ment with  the  sons.  Patersons  v.  Paterson,  1849, 
11  D.  441  ;  21  J.  125  * 

21.  Discharge  by  Beneficiary— Substitu- 
tion of  Personal  Bond— Power  of  Judicial 
Factor— Annuity.— By  trust-settlement  an 
annuity  was  directed  to  be  paid,  and  was 
declared  to  be  alimentary.  A  judicial  factor 
carried  out  all  the  trust  purposes  except  pay- 
ment of  the  annuity  and  conveying  the  estate 
to  the  residuary  legatee.  The  judicial  factor, 
the  annuitant,  and  the  residuary  legatee,  agreed 
that  the  residuary  legatee  should  want  a 
personal  bond  for  the  annuity,  and  that  the 
annuitant  should  discharge  the  judicial  factor ; 
and  that  the  estate  should  be  wound  up  and 
the  residue  paid  to  the  residuary  legatee.  Held 
that  the  annuitant  had  not  power  to  discharge 
the  alimentary  provision.  Smith  <k  Campbell, 
1873,  11  M.  639  ;  45  J.  403  * 

22.  Discharge  by  Beneficiary— Annuity 
out  of  Lands. — A  husband  burdened  certain 
lands  with  an  alimentary  annuity  to  his  widow, 
and  directed  his  trustees  on  the  death  of  his 
widow  to  convev  the  lands  to  A.  The  free 
rents  of  the  lands  were  insufficient  to  pay  the 
annuity,  and  the  trustees  required  to  lborrow 
money  to  pay  it  on  the  security  of  the  lands. 
The  widow  and  A  agreed  that  she  should  dis- 
burden the  lands  for  a  certain  sum,  and  that 
the  trustees  should  thereupon  convey  the  lands 
to  A.  Held  that  the  widow  could  not  discharge 
the  annuity,  and  that  the  trustees  were  not 
authorised  to  convey  the  lands  to  A.  Cogens  v. 
Stevenson,  etc.,  1873,  11  M.  761 ;  45  J.  469  * 

23.  Excess  over  Reasonable  Provision- 
Amount — Annuity. — An  alimentary  annuity 
of  £200  to  the  second  son  of  a  lady  of  property, 
bestowed  on  him  by  his  mother,  and  declared 
not  arrestable  for  debt,  held  not  excessive,  and 
not  attachable  for  a  debt  not  alimentary.  Bell 
v.  Innes,  1855,  17  D.  778 ;  27  J.  403. 

ANNUITY 

Alimentary,  see  title  Alimentary  Pro- 
vision. 

Apportionment,  see  that  title. 

Arrestment  op,  see  title  Arrestment 

Bankruptcy,  Ranking  in,  see  title  Bank- 
ruptcy (Ranking). 

Direction  to  Purchase,  see  title  Succes- 
sion. 

Divorce,  Effect  of,  see  title  Husband 
and  Wife. 

Entail,  A  as  Burden  on,  see  title  Entail. 

Vesting,  Effect  on,  see  title  Vesting. 

See  also  title  Succession. 

1.  Arrears— Burden  onEstate.— Amother, 
in  consideration  of  an  annuity  to  be  paid  her 


by  her  son,  conveyed  her  whole  moveable 
estate  to  him.  Held  that  arrears  of  the  annu- 
ity due  at  her  death  (but  not  in  respect  of 
failure  on  the  son's  part)  fell  to  the  son  as 
part  of  the  estate.  Campbell  v.  Stewart,  1842, 
1  Bell  796.    Affg.  1  D.  129* 

2.  Arrears— Liabilityfor— FundCharged. 

— The  arrears  of  an  annuity  which  is  specially 
charged  on  certain  lands  is  payable  out  of  the 
price  of  the  lands  without  relief  from  other 
parts  of  the  grantees  estate.  Robertson's  Credi- 
tors v.  Robertson's  Creditors,  13  Dec.  1803,  F.  C. ; 
M.  "  Competition"  App.  No.  2  * 

3.  Arrears — Bents. — An  estate  was  bur- 
dened with  annuities  in  favour  of  certain 
ladies  and,  on  their  deaths,  of  their  children. 
Held  that  the  ladies'  assignee,  after  their  death, 
was  entitled  to  be  ranked  on  the  rents  of 
subsequent  years  for  arrears  of  the  annuities 
(due  to  a  deficiency  in  the  rents)  part  passu  with 
the  children.  Killoch  v.  Erskine,  1845,  8  D. 
869;  18  J.  5. 

4.  Commencement— Date  of—  WilL — An 

annuity  given  without  any  declaration  as  to 
the  period  from  which  it  was  to  run,  held  to 
run  from  the  testator's  death,  not  from  the 
date  when  the  first  payment  under  a  govern- 
ment annuity  (which  the  trustees  were  ordered 
to  purchase  for  the  annuitant)  should  be  made. 
M*  William  v.  Roney,  1873,  10  S.  L.  R.  523. 

5.  Commencement  —  Date  of  —  Will  — 
Termly  Payments. — By  a  marriage-contract 
an  annuity  was  given  to  a  widow,  payable  at 
Whitsunday  and  Martinmas,  beginning  the  first 
term's  payment  at  the  first  term  after  the 
husband's  death.  This  was  secured  on  a  sum 
of  £3000.  Held  that  although  the  husband 
died  only  four  days  before  Martinmas  she  was 
then  entitled  to  the  first  half-yearly  payment, 
and  to  the  interest  termly  on  the  £3000,  which 
would  have  accrued  if  it  had  been  invested 
on  first-class  security.  M'LacJUan  v.  Barstow, 
1858,  20  D.  1255. 

6.  "Free  Yearly  Annuity."— The  gift  of 
a  "  free  yearly  annuity n  held  to  exempt  the 
legatee  from  pavment  of  legacy  duty.  Bulloch 
v.  Beaton,  1853,'  15  D.  373 ;  25  J.  229* 

7.  Heritable  or  Moveable?— Government 
annuities  are  moveable.  Hog  v.  Lashley,  1792, 
3  Pat.  247  * 

8.  Heritable  or  Moveable?— Bents.— Held 
that  annuities  granted  by  the  proprietor  of 
heritable  and  moveable  estate  were,  after  his 
death,  payable  out  of  the  rents  of  the  heritage. 
Breadalbane's  Trs.  v."  Jamieson,  1873,  11  M. 
912  ;  45  J.  566  * 

9.  Heritable  or  Moveable?— An  annuity 
is  heritable,  and  is  payable  by  the  heir  in 
heritage  of  the  granter  of  it  in  the  first  place, 
and  by  the  parties  succeeding  to  his  moveable 
estate  only  in  the  second  place.  Jar  dine  v. 
Lockhart,  1833,  US.  720.  Campbell  v.  Camp- 
bell, 1817,  Hume  180.  Wallace  v.  Ritchie's  TV*., 
1846,  8  D.  1038 ;  18  J.  513.  CrawfortTs  Trs. 
v.    Crawford,    1867,   5    M.    275;  39  J.  145. 
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Mackintosh  v.  Mackintosh's  Trs.,  1873,  11  M. 
(H.  L.)  28  ;  45  J.  180 ;  L.  K.  2  Sc.  Apps.  310. 
Hill  v.  HOI,  1872,  11  M.  247  ;  45  J.  160  * 

10.  Heritable  or  Moveable?  —  Observed 
that  an  annuity  is  heritable  only  quoad  suc- 
cession. Edinburgh  &  Glasgow  Ely.  Co.  v.  Meek, 
1849,  12  D.  153  * 

1L  Heritable  or  Moveable  ?— Sun  to 
Secure. — The  proprietor  of  lands  burdened 
with  an  annuity  conveyed  them  to  a  trustee 
to  be  sold,  and  directed  that  out  of  the  price 
£800  should  be  made  a  real  burden  on  the 
lands  to  secure  the  annuity.  He  died  before 
a  conveyance  to  a  purchaser  was  executed. 
Held,  in  a  question  with  his  widow,  that  the 
£800  was  heritable.  Baillie's  Trs.  v.  Crosse, 
1832,  10  S.  617.* 

12.  Infeftment— Arrears— Preference.— 

A  widow's  infeftment  in  her  annuity  held 
to  create  a  preference  in  her  favour  for  the 
arrears  of  tie  annuity  as  well  as  for  the 
annuities  due  after  her  infeftment.  Boyd  v. 
Boyd,  1851,  13  D.  1302  ;  23  J.  612  * 

13.  Infeftment— Burden  on  Lands.— The 
infeftment  by  which  an  annuity  is  secured 
terminates  with  the  annuitant's  death  and 
ceases  thereafter  to  be  a  burden  on  the  lands. 
Kieman  v.  Campbell's  Tutors,  1866,  4  M.  431 ; 
38  J.  200  * 

14.  Payment  —  Arrears  —  Income  or 
Capital  ? — The  granter  of  an  annuity  disponed 
the  subjects  on  which  it  was  secured  to  other 
parties  in  liferent  and  fee.  Held  that  the 
capital  of  arrears  were  payable  by  the  fiar  and 
the  interest  thereon  by  the  liferenter.  Nixon 
v.  Borihwick,  18  Feb.  1806,  F.  C. ;  M. 
"Liferenter"  App.  No.  2. 

15.  Payment— Income  or  Capital?— By 
his  will  a  testator  gave  his  widow  the  clear 
annual  income  of  the  reversion  of  his  estate. 
One  of  his  children  subsequently  to  his  death 
established  his  right  (as  creditor  under  a 
marriage-contract)  to  be  placed  on  a  footing 
with  a  sister  to  whom  an  annuity  of  £200  per 
annum  had  been  provided.  Held  that  these 
annuities  fell  to  be  paid  out  of  income  and  not 
out  of  capital.  Currie  v.  Threshie,  1846,  8  D. 
1021* 

16.  Payment  from  Capital  —  Oranter's 
Heirs. — An  officer  in  the  East  India  Co. 
Service  bound  himself,  by  his  marriage- 
contract,  to  provide  his  wife,  in  the  event  of 
his  predecease,  with  an  annuity,  payable  to  the 
widows  of  officers  from  the  Bombay  Military 
Fund,  to  which  he  was  a  subscriber.  This 
annuity  was,  by  the  regulations  of  the  fund, 
subject  to  reduction  by  the  directors  on  a 
falling  off  of  funds,  and  to  suspension  on  the 
second  marriage  of  the  widow.  The  husband 
died.  The  contemplated  annuity  was 
diminished  in  consequence  of  a  deficiency  in 
the  fund.  Held  that  the  widow  was  entitled 
to  have  the  annuity  made  up  to  her  by  her 
husband's  representatives  to  the  full  amount ; 
and  that  she  was  entitled  to  payment  from 
them  of  the  annuity  on  its  failure  on  her 


second  marriage.  Forlong  v.  Taylor's  Exrs., 
1838,  3  S.  &  M'L.  177.  Altg.  15  S.  126;  12 
Fac.  128  * 

17.  Payment  from  Capital— Preference. 

— In  a  competition  between  an  annuitant  and 
a  residuary  legatee,  held  that  the  annuity  fell  to 
be  paid  out  of  capital  if  the  income  was  in- 
sufficient. Knox's  Trs.  v.  Knox,  1869,  7  M.  873 ; 
41  J.  470.  Berry's  Trs.  v.  Cox's  Trs.,  1860,  12 
D.  1037 ;  22  J.  455.  Thomson  v.  Thomson's 
Trs.  (O.  H.)  1868,  5  S.  L.  R.  742  * 

la  Payment  from  Capital— Preference- 
Difference  from  Liferent. — A  testator  directed 
his  trustees  to  pay  his  widow  an  annuity  and 
disposed  of  the  rest  of  his  estate  in  legacies. 
Some  of  the  legacies  were  to  be  paid  on  his, 
others  on  his  widow's,  death.  The  income  was 
not  sufficient  for  the  annuity.  Held  that  the 
annuity  was  preferable  to  the  legacies  where 
payment  was  postponed  and  that  the  widow 
was  entitled  to  payment  in  full  although  the 
income  was  insufficient.  Observations  on  the 
distinction  between  an  annuity  and  a  liferent. 
Kinmond's  Trs.  v.  Kinmond,  1873,  11  M.  381 ; 
45  J.  255  * 

19.  Payment— Obligation— Security.— A 
party  bound  himself  to  provide  and  secure  an 
annuity  to  another  at  the  sight  and  to  the 
satisfaction  of  trustees.  Held  to  import  an 
obligation  of  payment,  although  no  security 
had  been  required,  and  one  of  the  trustees 
was  dead,  and  the  other  had  ceased  to  act. 
Stark  v.  A.  B.,  1840,  2  D.  1199 ;  15  Fac.  1307. 

20.  Purchase  of— Heritable  Bond— Bight 
of  Annuitant. — A  truster  directed  his  trustees 
to  lay  out  a  sufficient  sum  as  good  security  for 
an  annuity  to  his  widow.  Held  that  she  was 
not  bound  to  accept  a  heritable  bond  of 
annuity  purchased  out  of  the  fund,  so  as  to 
allow  of  the  fund  being  distributed,  but  could 
insist  that  a  sum  should  be  retained  to  meet 
her  annuity.  Wilson  v.  Beveridge,  1833,  US. 
343* 

21.  Sale  of— Liability  for  Legacy  Duty.— 

See  Nisbett's  Trs.  v.  Learmonth,  1845,  8  D.  69  ; 
18  J.  34. 

22.  Setting  aside  Sum  for— Measure  of— 

Where  a  testator  directed  his  trustees  to  set 
aside  a  sum  to  secure  an  annuity  and  on  the 
annuitant's  death  to  divide  that  sum  among 
legatees,  held  that  the  measure  of  the  sum  was 
what  would  provide  for  the  annuity  allowing 
for  the  fluctuation  of  interest  Forsyth  v. 
Kilgour,  1854, 17  D.  207  ;  27  J.  91. 

23.  Securityfor— Transferenceof Capital 
—A  testator  directed  that  £10,000  should  be 
paid  to  his  daughter,  who  resided  in  England, 
under  burden  of  certain  annuities.  Held  that 
the  annuitants  were  not  entitled  to  demand 
security  for  payment  of  the  annuities  as  a 
condition  of  the  money  being  paid  to  the 
daughter,  seeing  that  the  fact  of  the  daughter 
being  resident  in  England,  and  the  consequent 
likelihood  of  the  withdrawal  of  the  funds  from 
Scotland,  must  have  been  known  to  the 
testator.    Kerr  v.  James,  1858,  20  D.  562* 
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Annuity,  1-3. 

Apportionment  Act,  1834,  1-7,  10,  11, 

13,  14,  28. 
Apportionment  Act,  1870, 15. 
Dividends,  8,  11. 
Rent,  7,  9-28. 

Heir  and  Executor,  13-26. 
Seller  and   Purchaser,  see  title 
Property. 

1.  Annuity — Bond  oil— Under  a  heritable 
bond  of  annuity  a  widow  had  right  to  an 
annuity  payable  in  equal  portions  at  the 
terms  for  the  preceding  half  year.  She  died 
on  15  March  1832.  Held  that  the  widow's 
representatives  had  no  claim  for  a  part  of  the 
annuity  proportionate  to  the  period  between 
Martinmas  1831  and  the  widow*s  death,  as  the 
annuity  was  secured  on  land  and  was  payable 
termly.  Colebrooke  v.  Gibson-Craig,  1835,  13  S. 
756;  lOFac.  491* 

2.  Annuity— Charge  on  Entailed  Estate 
—Deductions— Apportionment  Act,  1834 
(4  and  5  WilL  rv.  c.  22)  s,  2.— An  entailed 
estate  possessed  by  A  was  burdened  with  an 
annuity  to  A's  mother.  This  annuity  was 
payable  half-yearly  in  advance  in  January  and 
July.  One  half  was  paid  A's  mother  in 
January  1856  and  in  February  1856  A  died. 
Held  (1)  that  A's  representatives  could  not 
recover  from  A's  successor  the  portion  of  the 
annuity  corresponding  to  the  period  between 
As  death  and  the  following  July ;  (2)  that 
A  having  burdened  the  estate  with  an  an- 
nuity to  his  wife,  his  representative  must 
allow  a  deduction  on  that  account,  in  taking 
the  rents  under  the  Act,  though  the  annuity 
did  not  begin  till  A's  death;  (3)  that  Ars 
representative's  share  of  rents  was  not  subject 
to  deduction  on  account  of  income  tax  for  the 
year  ending  April  1857  or  of  the  land  tax 
which  had  been  deducted  from  the  rents  paid 
by  tenauts,  and  (4)  that  A's  representative 
was  not  bound  to  credit  A's  successor  with 
a  proportion  of  a  percentage  payable  by  a 
tenant  under  a  private  arrangement.  Paul  v. 
Anstruther,  1864,  2  M.  (H.  L.)  1 ;  36  J.  323* 

3.  Annuity. — An  annuity  of  £200  was 
declared  to  be  payable  in  equal  portions  at 
Whitsunday  and  Martinmas  commencing  the 
first  payment  at  the  first  term  after  the 
testator's  death.  The  annuitant  died  in 
October  1871 ;  the  testator  had  died  in 
November  1866.  Held  that  the  annuitant  was 
entitled  to  payment  at  the  rate  of  £200  a  year, 
and  that  the  direction  to  pay  at  the  first  term 
was  not  intended  to  cover  the  half-year  current 
at  the  testator's  death.  Cuninghame's  Trs.  v. 
Duke,  1873,  11  M.  543  ;  45  J.  348* 

4.  Apportionment  Act,  1834  (4  and  5 
WilL  iv.  c.  22)— Application.  —  Held  that 
this  Act  applied  to  Scotland.  Bridges  v. 
Fordyce,  1847,  6  Bell  1  ;  19  J.  322.  Affg.  6  D. 
968 ;  16  J.  428* 


5.  Apportionment  Act,  1834— Applica- 
tion— En  tail.  —  Held  that  this  Act  applied 
to  an  heir  of  entail's  succession.  Baw.it  v. 
Lockhart,  1855,  18  D.  (H.  L.)  22  ;  2  Macq.  258 ; 
27  J.  367* 

6.  Apportionment  Act,  1834— Applica- 
tion— Fee-Simple  Owner.— Question,  whether 
the  Apportionment  Act,  1834,  applied  to 
estates  held  in  fee-simple?  Lord  Advocate  v. 
Stevenson,  1866,  4  M.  322  ;  38  J.  165.  Held 
that  the  Act  did  not  apply  to  the  succession 
of  a  fee-simple  proprietor,  but  only  to  cases 
where  deceased  was  entitled  to  the  periodical 
rents,  etc.,  of  property  in  which  he  enjoyed 
merely  a  limited  or  terminable  interest. 
Bannatine's  Trs.  v.  Cunningham,  1872,  10  M. 
319 ;  44  J.  244.  RiddeWs  Trs.  v.  RiddeU,  1857, 
21  D.  800  * 

7.  Apportionment  Act,  1834—  Applica- 
tion— "  Instrument  "  —  Informal  Lease.— 

This  Act  applies  to  rents  payable  u  under  any 
instrument  Held  that  it  did  not  apply  to 
rents  payable  under  leases  resting  for  their 
establishment  on  entries  in  the  estate  book, 
this  not  being  an  instrument.  E.  of  Dalhousie 
v.  Crokat,  1868,  6  M.  659 ;  40  J.  341  * 

8.  Dividends  — Consols  — Liferenter  and 
Fiar. — A  testator  directed  his  trustees  to 
realise  his  whole  estate,  and  to  invest  the 
money  in  parliamentary  stock,  public  funds, 
or  heritable  securities,  and  to  pay  to  his  wife 
the  free  annual  proceeds  of  his  estate.  At 
the  testator's  deatn,  on  3d  January  1861?  part 
of  his  estate  consisted  of  consols,  the  dividend 
on  which  became  payable  on  5th  January. 
The  widow  died  on  19th  April  1866.  Held 
that  it  was  the  testator's  intention  that  his 
widow's  annuitv  should  be  computed  on  the 
footing  of  its  being  a  liferent  of  a  sum  of 
money  of  which  the  interest  accrued  to  her 
de  die  in  diem,  and  therefore  (1)  that  she  was 
entitled  only  to  the  proportion  of  the  dividends 
effeiring  to  the  period  between  3d  and  5th 
January  1861 ;  and  (2)  that  she  was  entitled 
to  the  proportion  oi  dividends  due  for  the 
half-year  current  at  her  death  corresponding 
to  the  period  from  5th  January  1866  to  the 
date  or  her  death.  Wood  v.  Menzies,  1871, 
9  M.  775  ;  43  J.  418* 

9.  Lordships— Mineral  Lease— Heir  and 
Executor. — The  minerals  in  an  estate  were 
let  with  entry  at  Martinmas,  for  a  fixed  rent 
payable  at  Whitsunday,  with  an  option  to 
the  landlord  of  claiming  instead  of  the  fixed 
rent  a  lordship,  exigible  at  Martinmas,  on  the 
minerals  raised  and  consumed  during  the 
preceding  year,  under  deduction  of  the  rent 
paid  at  the  previous  Whitsunday.  The  land- 
lord died  on  31st  May  1869.  Held  that  (1) 
his  executors  were  entitled  to  half  of  the  lord- 
ships exigible  at  Martinmas  1869,  after  deduct- 
ing the  amount  of  the  rent  paid  at  the  previous 
Whitsunday ;  but  (2)  that  they  had  no  right 
to  any  share  of  the  lordship  on  minerals  which, 
although  raised  to  the  surface  prior  to  the 
death  of  their  constituent,  remained  unsold 
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at  Martinmas  following.    Weir's  Ezra,  v.  JJur- 
ham,  1870,  8  M.  725  ;  42  J.  374  * 

10.  Sent— Apportionment  Act,  1834— 
Assignee. — An  entail  proprietor  assigned  his 
interest  and  died  in  March  1857.  In  an  action 
by  the  assignees  against  a  factor  employed  by 
them  who  had  intromitted  with  toe  rents, 
observed  that  while  the  Apportionment  Act 
gave  the  assignee  a  right  to  the  rents  up  to 
the  proprietor's  death  it  did  not  continue  their 
ownership  or  entitle  them  to  go  into  possession 
of  them.  Dvfi9*  Trs.  v.  Shand's  Trs.,  1864, 2  M. 
1342  ;  36  J.  674  * 

11.  Sent— Apportionment— Dividends. 
— A  truster  who  died  in  December,  directed 
his  trustees  to  apply  arrears  of  rent  "which 
may  have  become  due  and  exigible  at  or  prior 
to  the  term  immediately  preceding"  his  death, 
u  and  also  any  interests  of  money  or  dividends 
of  stock  which  may  be  due  to  me  at  the  time 
of  my  death,"  in  a  certain  way.  He  also 
directed  the  trustees,  after  paying  an  annuity,  to 
pay  to  A  "the  whole  remaining  rents,  interest, 
and  other  annual  profits"  of  his  estate.  Held 
that  as  the  testator  was  a  fee-simple  proprietor 
the  Apportionment  Act  did  not  apply ;  that 
the  rents  of  his  lands  from  Martinmas  to 
December  went  to  A ;  and  that  the  current 
dividends  of  stock  were  not  due  at  common 
law  till  the  January  subsequent  to  the  testa- 
tor's death,  and  therefore  also  went  to  A. 
Riddetfs  Trs.  v.  RiddtU,  1857,  21  D.  800. 

12.  Bent — Glebe. — A  glebe  was  let  to 
tenants,  who  paid  the  year's  rent  at  Whit- 
sunday and  Martinmas.  The  minister  died 
before  Whitsunday,  and  a  successor  was  in- 
ducted before  Martinmas.  Held  that  the 
successor,  who  drew  the  Martinmas  rent,  was 
bound  to  account  to  the  executors  of  the 
deceased  for  the  year's  rent  effeiring  to  the 

Sortion  of  the  glebe  sown  at  the  date  of  his 
eath.      Taylor   v.    Stewart,   1853,    2    Stuart 
538. 

13.  Eentr— Heir  and  Executor— Legal  and 
Conventional  Terms.  —  In  leases  of  grass 
farms,  the  term  of  entry  was  Whitsunday, 
old  style  (27th  May) ;  and  the  rent  was  pay- 
able at  Martinmas  and  Whitsunday,  new 
style, — the  first  half-year's  rent  being  payable 
at  Martinmas  following  the  entry,  the  second 
at  ensuing  Whitsunday.  The  landlord  died 
on  18th  May  1846.  Held  that  the  rent  payable 
at  Martinmas  1846,  being  legally  due  at 
Whitsunday  1846,  belonged  to  the  executor,  who 
was  also  entitled,  under  the  Apportionment 
Act,  to  three  days'  share  of  the  next  half-year's 
rent.  Campbell  v.  Campbell,  1849,  11  D.  1426  ; 
21  J.  553  * 

14.  Bent  — Heir  and  Executor— Legal 
and  Conventional  Terms. — In  an  arable  farm 
of  an  entailed  estate  the  entry  was  at  Martin- 
mas 1838;  the  rent  was  payable  half-yearly, 
—that  of  the  first  half-year  at  Martinmas  1839, 
of  the  second  at  Whitsunday  following  (being 
both  for  crop  1839),  and  so  on  thereafter.  The 
landlord  died  on  14th  May  1841.  Held  that 
his  executors  were  entitled  at  common  law  to 


the  rent  payable  at  Whitsunday  1841  (being 
the  last  half  for  crop  1840),  and,  under  the 
Apportionment  Act,  to  the  half-year's  rent 
payable  at  Martinmas  1841,  less  the  proportion 
effeiring  to  one  day.  Blaikie  v.  Farqwiarson, 
1849,  11  D.  1466  ;  21  J.  563* 

15.  Bent— Heir  and  Executor.— Farms  on 
an  entailed  estate  were  let  with  entry  to  the 
houses,  grass,  and  hay  lands  at  Whitsunday, 
and  to  the  lands  under  crop  at  the  separation 
of  the  crops  from  the  ground.  The  rents  were 
payable  at  Martinmas  and  Whitsunday  for  the 
naif-year  preceding.  The  proprietor  died  on 
18th  July  1872.  Held  that  the  rents  payable 
at  Martinmas  1872  were  rents  accruing  at  the 
date  of  his  death,  and  fell  to  be  apportioned 
between  heir  and  executor  under  the  Appor- 
tionment Act,  1870.  Lord  Hemes  v.  Maxwell's 
Curator,  1873,  11  M.  396 ;  45  J.  262  * 

16.  Bent— Heir  and  Executor.—  Held  that 
the  executors  of    the  last  heir-apparent  are 

Preferable  to  the  heir,  to  the  rents  falling  due 
uring  the  apparency,  and  remaining  un- 
uplifted.  Hamilton  v.  Hamilton,  1767,  2  Pat. 
137.     Revg.  M.  5253. 

17.  Bent— Heir  and  Executor— Grass  or 
Corn  Farm  ?— A  lease  was  granted  of  a  farm, 
which  was  chiefly  pastoral.  The  term  of  entry 
was  declared  to  be  to  the  houses  and  grass  at 
Whitsunday  1778,  and  to  the  crop  at  the 
separation  of  the  crop  of  that  year.  A  slump 
rent  was  to  be  paid  "at  Martinmas  1778  for 
the  grass  1778  and  crop  1779."  The  proprietor 
died  on  2nd  November  1796.  Held  that  the 
farm  was  to  be  regarded  as  a  grass  farm,  and 
that  the  executor  was  entitled  to  one-half  of 
the  rent  payable  at  Martinmas  1796.  Petley  v. 
Mackenzie,  1805,  Hume  186. 

18.  Bent— Heir  and  Executor.— A  pro- 
prietor of  an  estate  died  in  July  1804.  Held 
that  the  heir  was  not  entitled  to  the  value  of 
the  prestations  in  peats,  butter,  etc.,  for  grass 
farms  paid  in  1803  (which  he  alleged  were  for 
crop  1804) ;  nor  to  more  than  one-half  of  those 
payable  in  1804 ;  nor  to  an  acre  of  rye-grass 
hay  sown  in  spring  1803  and  reserved  for  seed, 
while  the  rest  had  been  cut  prior  to  July 
1804 ;  nor  to  the  potato  and  turnip  crop. 
Gordon  v.  Gordon,  1806,  Hume  188. 

19.  Bent  — Heir  and  Executor  —  Grass 
Farms. — Where  grass  farms  are  let  annually 
from  April  to  December,  and  the  proprietor 
survives  Whitsunday  but  dies  before  Martin- 
mas, the  rent  is  to  be  divided  between  the  heir 
and  executor.  Swinton  v.  Gawler,  20  June 
1809,  F.  C  * 

20.  Bent— Heir  and  Executor— EntaiL— 

An  heir  of  entail  let  the  arable  lands  on  leases, 
of  which  the  term  of  entry  was  at  the  separa- 
tion of  the  crop  ;  and  the  first  half-year's  rent 
was  payable  at  Martinmas,  and  the  next  at 
Whitsunday  (being  forehand  rent).  The  heir 
died  in  December.  Held,  in  a  question 
between  the  succeeding  heir  and  the  executors, 
that  where  rents  are  due  and  exigible  at  the 
death  of  the  predecessor,  they  go  to  executors ; 
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that  therefore  the  rents  due  and  exigible  at 
Martinmas  belonged  to  the  executors,  although 
the  crops  for  which  they  were  payable  were  not 
then  sown.    M.  of  Queensberry  v.  Montgomery, 

18  Feb.  1814,  F.  C. ;  and  15  Nov.  1815,  F.  C* 

21.  Bant— Heir  and  Executor— House. — 

Held  that  if  the  proprietor  of  a  house  die 
prior  to  Martinmas,  when  the  rent  is  payable, 
it  belongs  not  to  the  heir,  but  to  the  executor. 
Binny  v.  Binny,  28  Jan.  1820,  F.  C  * 

22.  Bant  — Heir  and  Executor.  —  Where 
rent  due  at  Whitsunday  is  conventionally  pay- 
able at  the  following  Martinmas,  and  the  land- 
lord survives  Whitsunday,  but  dies  before 
Martinmas,  it  belongs  to  his  executors,  not  to 
his  heir.  Innes  v.  Duke  of  Gordon,  13  Nov. 
1822,  F.  C ;  2  S.  3  * 

23.  Bent— Heir  and  Executor.— Where  a 
proprietor  of  grazing  farms  died  in  October, 
held  that  the  rents  due  at  Whitsunday  fell  to 
the  executor,  while  those  at  Martinmas  went  to 
the  heir.  M'DonneU  v.  Reynolds,  1824,  3  S. 
61* 

24.  Bent— Heir  and  Executor— House.— 

Held  that  the  executors  (and  not  the  heir)  had 
right  to  rents  of  houses  payable  at  Whitsunday, 
where  the  deceased  died  in  the  preceding 
February.  King  v.  Jaffray,  1828,  6  S.  422. 
Binny  v.  Binny,  28  Jan.  1820,  F.  C  * 

25.  Bent— Heir  and  Executor— Grass  or 
Corn  Farms  ? — In  a  competition  between  heir 
and  executor  for  the  rents  of  farms,  the 
criterion  for  judging  whether  the  farms  are 
grass  or  corn  farms,  is  the  source  from  which 
the  profits  are  chiefly  derived.  Campbell  v. 
Anstruther,  1836,  9  J.  163* 

26.  Bant— Heir  and  Trustees.— A  died  in 
March.  The  rents  of  his  estate  were  legally 
due  at  Martinmas  preceding,  but  were  conven- 
tionally not  payable  till  Whitsunday  thereafter. 
He  executed  an  entail,  by  which  he  assigned  to 
the  heirs  the  rents  "  from  and  after  my  death," 
while  by  a  separate  deed  he  conveyed  to 
trustees  his  personal  estate,  "  rents  of  lands," 
etc.,  which  should  belong  to  him  at  his  death. 
Held  that  the  trustees  had  right  to  the  rents 
legally  due  at  Martinmas  but  not  payable  till 
"Wnitsunday.  Trotter  v.  Cunninghame,  1839, 
2  D.  140* 

27.  Bent— Landlord  and  Tenant— Life- 
rent.— Hay  produced  from  grass  seed,  sown 
with  white  crop  in  spring  1814,  and  cut  in 
summer  in  1815,  held,  in  a  question  between  the 
landlord  and  the  representatives  of  the  deceased 
liferent-tenant  (who  died  in  June  1815),  to  fall 
to  the  landlord.   Marquis  of  Tioeeddale  v.  Somner, 

19  Nov.  1816,  F.  C.  See  Keith  v.  Logics  Heirs, 
1825, 4  S.  267.    Lyall  v.  Cooper,  1832, 11  S. 96* 

28.  Bent— Widow's  Liferent— Apportion- 
ment Act,  1834. — By  his  will  the  testator 
directed  his  trustees  to]  pay  the  rents  of  a 
subject  to  his  widow  at  tne  first  term  of  his 
death.  Held  that  the  Act  did  not  apply  so  as 
to  limit  the  widow  at  the  first  term  to  the 
proportional  part  of  the  rent  of  the  current 


year,  but  that  she  had  right  to  full  pay- 
ment. Thomson  v.  Douglas,  1856, 18  D.  1240 ; 
28  J.  643* 


ARBITRATION 

Acquiescence,  2,  9,  35,  69,  94,  97,  126, 
138,  147,  158,  171,  181,  182,  187, 
231,  232,  263,  278,  283,  291 ;  and 
see  Actings  of  Parties  infra. 

Act  of  Regulations,  84. 

Actings  op  Parties,  49,  100,  147,  175, 
210-214,  219,  220,  225,  226,  278, 
285, 286 ;  and  see  Acquiescence  supra. 

Agent  op  Party  as  Clerk  to  Refer- 
ence, 193. 

Refusal    to    Allow 
Attendance  of,  194. 

Agreement  to  Refer,  219-232. 

Ambiguous  Award,  62,  53,  55-57. 

Appeal  to  Courts  of  Law,  15,  50, 61,  89, 
145,  148,  149,  221,  235,  236,  244, 
249-253,  255-262,  269-276. 

Application  to  Court  to  Name  Arbiter, 
3-5. 

Appointment  of  Arbiter,  1-7. 

Arbiter,  1-51,  131,  142,  143,  145,  151, 
191,  242,  259,  263-267. 

Arbitrator,  84. 

Award,  37,  43,  44,  46,  52-113,  131,  142, 
143,  145-147,  150-152,  188,  190, 
202,  234,  243,  249,  257,  283 ;  and 
see  Reduction  infra. 

Bankruptcy  of  Party,  119, 120, 137, 174. 

Bastard's  Tutors  as  Parties,  138. 

Bill,  Lodging  of,  233. 

Claims,  Necessity  for  Lodging,  144. 

Commission  to  Examine,  32. 

Compensation,  Plea  of,  24. 

Compromise,  85,  86. 

Conditional  Reference,  234. 

Construction  of  Award,  52-59,  282. 
Reference  Clause, 
269-277,  279. 

Contract,  110, 128, 130, 131, 209, 221-225, 
234-245,  256,  261-266,  270-276. 

Corruption,  14, 17,  26,  51, 103, 104, 155- 
195. 

Counsel  Referring,  220;  and  see  title 
Administration  of  Justice,  No.  9. 

Damages,  4,  65,  237,  240,  243,  263-265. 

Death  of  Party,  121-124. 

Delectus  PERsoNiE,  1-7. 

Delegation  by  Arbiter  of  Duty,  102. 

Devolution,  62,  133,  134,  145-147,  204, 
206. 

Disqualification  of  Arbiter,  8-19,  50, 
51,  131,  191,  223,  259. 

Oversman,132,184. 
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Divisibility  of  Award,  17,  87,  88, 186, 

190,264. 
Documents,  Refusal  to  Return,  218. 
Duration  of  Reference,  118-131 ;  and 

see  Prorogation  infra. 
Duty  of  Arbiter,  20. 
Enforcement  of  Award,  62,  63,  67, 109, 

129, 145,  179, 197. 
Error  Calculi,  92, 102,  278. 
Essential,  94. 
In  Fact,  61,  89, 154, 192. 
In  Law,  89-93,  166,  167,  192. 
Evidence  of  Arbiter,  21-23,  107,  154, 
156,  287. 

Construction  of  Award,  52, 

282. 
Irregularities  or  Refusal 
OF,    32,    62,    153,    155-169, 
182,  187,  188,  194 ;  and  see 
Irregularities  infra. 
Exclusion  of  Law  Courts,  15,  223,  226, 

241,  242,  255-262,  281,  289. 
Exhaustion  of  Reference,  64-70,  89, 

105,  111. 
Expenses,  25-28,  31,  62,  114-117,  157; 

and  see  Remuneration  infra. 
Failure  of  Arbiter  to  Hear  Parties, 
55,  111,  170-185,  189,  195. 

Observe  Statu- 
tory   Condi- 
tion, 186. 
Failure  to  Name  Arbiter,  3. 
Form  of  Award,  71-74,  190 
Fraud,  254,  271. 
Friendly  Society,  260,  281. 
Havers,  148, 149. 
Holding  Party  Confessed,  29. 
Homologation,  see  Acquiescence  supra. 
Improbative  Award,  150-152,  216. 
Improper  Procedure,  2,  199. 
Informal  Award,  188, 190. 
Informal  Reference,  183. 
Interdict,  50,  95, 127,  235,  246,  247,  259. 

By  Arbiter,  65. 
Interim  Award,  30,  75,  76,  79,  80,  116, 

169,  188,  190,  202,  234,  243. 
Interlocutory  Judgment,  234,  249. 
Irregularities,  55, 62, 110,  111,  130, 154- 

195,  250,  251. 
Issue  of  Award,  43,  44,  77-81,  189,  190, 

202,234. 
Judicial  Factor  as  Party,  140. 
Judicial  Reference,  25,  26,  32-34,  36, 
42, 43,  57,  66,  68,  74,  89,  90,  93,  96, 
102,  108,   116,   122,  129,    155-158, 
179,  180,  186,  195,  197,  198,  220, 
227-229,  248-253. 
Lapse,   118-131,  233,  286 ;  and  see  Pro- 
rogation infra. 


locus  p(enitentije,  229. 

"Losing  Party,"  115. 

Lump  Award,  125. 

Memorial  (Joint)  to  Counsel,  226. 

Mora,  see  Acquiescence  supra. 

Notes  by  Arbiter,  Issue  of,  162,  196, 

197,  202,  251. 
Of   Arbiter,   Reference  to,  107, 

251,  282. 
Orders  to  Perform,  31, 104-106. 
Oversman,  6,  23,  62,  130,  132-135,  145- 

147,  183,  184,  190,  204,  286. 
Partial  Award,  55,  82,  83, 190. 
Parties,  119,  120, 136-141,  231,  232. 
Personal  Bar,  see  Acquiescence  and  Act- 
ings of  Parties  supra. 
Powers  of  Arbiter,  24-32, 151,  237,  263- 

267  ;  and  see  Ultra  Vires  infra. 
Oversman,  135. 
Parties,  139-141,  286. 
Procedure,  13,  50,  76,  142-217,  274. 
Process,  13,  62,  64,  73,  95,  109, 189,  218, 

235,  236,  244,  274. 
Proof,  see  Evidence  supra. 
Prorogation,  62,  124,  136, 176,  200-214, 

233. 
Reasons  for  Award,  21,  22,  55, 107. 
Reduction  of  Award,  2,  15,  17,  19,  40, 

63,  54,  62,  65,  67,  70,  76,  82-108, 

110-112,   125,   145-147,   156,    157, 

159-195,   199,   210,  212,  213,   218, 

231,  234,  249,  274. 

Submission,  9,  13,  94,  95, 
98,  118, 147,  169,  234. 
Reference,  4,  219-291. 
Registration  of  Award,  215. 
Remit  Back  to  Arbiter,  26,  56-58,  179, 

198. 
Remuneration  of  Arbiter  and  Clerk 

33-51. 
Reservation  of  Claims  in  Award,  68, 

69,  105,  243. 
Res  Judicata,  95. 
Res  Noviter,  98-100. 
Scope  of  Reference,  4,  57,  70, 108,  231, 

237-241,  254-280,  289. 
Skill,  Man  of,  41,  47, 117,  144,  153, 162, 

164, 167, 171, 172, 177, 187, 238, 239. 
Statutory  Reference,  45,  46,  101,  103, 

125-127,  206,  258,  269,  281-290. 
Stipulation  by  Arbiter  for  Remuner- 
ation, 38,  47-51. 
Submission,  see  Reference  supra. 
Title,  Questions  of,  103,  108. 
Ultra  Fines  Compromissi,  83,  89,  102, 

274,  27a 
Ultra  Vires,  17,  19,  62,  70,  73,  87,  88, 

92, 101-112, 169, 186,  234,  235,  247, 

267,  275,  277. 
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Unnamed  Arbiter,  2-7. 
Verbal  Award,  113. 

Submission,  291. 
Witness,  Arbiter  as,  21-23,  107,  154, 
156,  287. 

Citation  of  Foreiqn,  217. 
Year  and  Day,  207-214. 

1.  Arbiter  — Appointment  — Change  of 
Arbiters  Without  Consent  of  One  Party- 
Delectus  person®.— A  joint-stock  banking 
company  appointed  a  manager  to  wind  up  the 
company  affairs,  the  amount  of  his  remunera- 
tion to  be  fixed  by  "the  present  directors," 
who  were  seven  in  number.  Two  of  these 
refused  to  act.  Afterwards  two  gentlemen, 
who  were  to  be  remunerated,  were  appointed 
to  advise  with  and  assist  the  directors,  and  it 
was  agreed  that  one  of  the  directors  should  be 
remunerated.  The  five  directors,  including 
the  director  to  be  remunerated,  reported  that, 
after  advising  with  the  two  gentlemen  ap- 
pointed to  assist  them,  they  had  fixed  the 
remuneration  of  the  manager.  Held  that  this 
was  not  a  decision  in  terms  of  the  submission 
agreed  to  by  the  manager,  or  a  decision  by 
which  he  was  bound  to  abide,  and  that  after 
what  had  passed  he  was  entitled  to  object  to 
a  second  remit  to  the  same  seven  persons 
originally  referred  to.  M'Culloch  v.  Southern 
Bank  of  Scotland,  1853,  25  J.  327 ;  2  Stuart 
320* 

2.  Arbiter— Appointment— Consensus  of 
Parties— Non-Approval  of  by  One  of  Parties 
—  Delectus  persons  —  Homologation  — 
Award — Reduction. — Two  parties  agreed  to 
submit  disputed  claims  to  referees,  one  to  be 
named  by  each.  One  of  the  parties  wrote  a  letter 
of  reference,  inserting  his  own  nominee,  but 
leaving  the  name  of  the  other  blank,  and  after 
getting  it  signed,  introduced  as  referee  a  person 
not  the  nominee  of  the  other  party,  which  was 
not  discovered  till  after  decree.  Held  that  the 
decree  was  ineffectual.  Deas  v.  Aytoun,  1821, 
1  S.  29  * 

3.  Arbiter— Appointment— Contract  Em- 
powering Application  to  Court  to  Name  an 
Arbiter— Effect  of  Failure  of  One  Party  to 
Name  Arbiter— Delectus  persona.— Question 
as  to  the  effect  of  an  obligation  in  a  minute 
of  lease,  by  which  either  party  was  empowered 
to  apply  to  the  Judge  Ordinary  to  name  an 
arbiter,  in  the  event  of  the  other  party  failing 
to  name  an  arbiter,  notwithstanding  a  written 
requisition  to  do  so.  Carruthers  v.  Thomson, 
1836,  14  S.  464. 

4.  Arbiter— Appointment— General  Re- 
ference to  Unnamed  Arbiters  — Scope  of 
Reference. — A  feu  contract  provided  that  all 
disputes  as  to  the  proper  meaning  of  certain 
regulations  incorporated  by  the  ieu  contract 
should  be  settled  by  arbiters  to  be  named  by 
the  sheriff.  A  petition  to  the  sheriff  to  appoint 
an  arbiter  dismissed  as  incompetent,  because 
— (1)  a  general  reference  of  such  disputes  to 
arbiters  not  named  was  ineffectual  ;  and  (2) 
even  were  the    reference    valid,    the   claims 


being  claims  of  damages  for  (a)  breach  of  the 
feu  contract,  and  (6)  delict  or  trespass  committed 
on  the  petitioner's  estate,  were  not  such  as  fell 
within  the  words  of  the  clause.  Campbell 
v.  Shout*  Water  Co.,  1864,  2  M.  1130;  36 
J.  564  * 

5.  Arbiter— Appointment  — Unnamed— 
Any  Person  to  be  Named  by  the  Sheriff 
of  Lanarkshire— Delectus  persona. — A  lease 
contained  a  general  reference  clause  to  two 
parties  therein  named,  and  in  case  of  their  not 
agreeing,  or  of  their  refusing  to  act,  "  to  any 
person  to  be  named  by  the  Sheriff  of  Lanark- 
shire." One  of  the  arbiters  named  having  died, 
held  that  a  general  reference  of  dispute*  to  any 
person  to  be  named  "  by  the  Sheriff  of  Lanark- 
shire "  was  incompetent,  and  that  the  submis- 
sion had  fallen,  llendry's  Trs.  v.  Benton,  1861, 
13  D.  1001  ;  23  J.  460. 

6.  Arbiter  — Appointment— Unnamed— 
To  be  Mutually  Chosen— Delectus  person© 
— Oversman. — A  clause  of  reference  in  a 
mineral  lease  "  to  persons  of  skill  to  be  chosen 
mutually  by  the  parties,"  means  the  nomina- 
tion of  one  man  of  skill  on  each  side,  and 
does  not  imply  the  nomination  of  an  umpire. 
Cochrane  v.  Guthrie,  1861,  23  D.  865  ;  33  J. 
430.  Merry  da  Cunninghams  v.  Brown,  1860, 
22  D.  1148 ;  32  J.  528 ;  and  Merry  &  Cun- 
ninghams v.  Brown,  1863,  1  M.  (H.  L.)  14; 
35  J.  417* 

7.  Arbiter— Appointment— Unnamed— 
To  Persons  to  be  Named  One  by  each  Party 
— Delectus  persona. — An  agreement  in  a  con- 
tract to  refer  to  ,  and  in  case  of  his 
death  to  two  persons  of  skill,  one  to  be  named 
by  each  party,  with  power  to  choose  an  overs- 
man,  found  to  be  ineffectual,  the  arbiters  not 
being  specified.  Davidson  v.  Townsend,  28  Feb. 
1810,  F.  C.  This  rule  no  longer  exists.  See 
Arbitration  (Scotland)  Act,  1894,  sec.  1. 

&  Arbiter— Disqualification- Advocate 
becomes  Judge  of  Court  of  Session. — Held 
that  a  judge  of  the  Court  of  Session  may  legally 
continue  to  act  as  arbiter  under  a  submission 
accepted  by  him  when  at  the  bar.  Fisher  v. 
Colqyiumn,  1844,  6  D.  1286  ;  16  J.  542  * 

9.  Arbiter— Disqualification— Interest- 
Architect  in  Building  Contract  —  After 
Examination  as  Witness  in  a  Reduction 
of  the  Reference. — A  contract  for  joiner  work 
contained  a  clause  referring  any  disputes  which 
might  arise  to  the  decision  of  the  architect  as 
arbiter.  In  the  course  of  an  action  raised  by 
the  contractor  concluding  for  reduction  of  the 
Reference  Clause  and  for  payment,  a  proof  on 
the  whole  cause  was  allowed,  and  the  architect 
was  examined  as  a  witness  for  the  defenders 
in  regard  to  the  very  matters  in  dispute 
proposed  to  be  referred  to  him.  Held  that  the 
defenders  had  thereby  precluded  themselves 
from  insisting  in  the  reference  to  him,  be 
being  now  disqualified  from  acting  as  arbiter. 
Observations  as  to  the  propriety  of  naming  the 
architect  as  arbiter  in  a  clause  of  reference  in 
a  building  contract.  Dickson  v.  Grant,  1870, 
8  M.  566 ;  42  J.  264* 
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10.  Arbiter—  Disqualification  —  Interest 
— Creditor  of  One  Party.— It  is  no  objection 
to  an  arbiter  that,  as  a  partner  of  a  company, 
lie  is  a  creditor  to  a  small  amount  of  an 
insolvent  party,  in  whose  favour  decree  is 
pronounced,  it  being  doubtful  from  counter- 
claims whether  the  arbiter  has  truly  an 
interest,    M'Kessock  v.  Drew,  1822,  2  S.  13  * 

11.  Arbiter— Disqualification  — Interest 
—Engineer   of  Railway  Company.  —  The 

engineer  of  a  railway  company  was  appointed 
arbiter  in  a  contract  between  the  company  and 
the  contractors  fur  the  formation  of  a  line  of 
railway.  Held  that  he  was  not  disqualified 
from  acting  as  arbiter  by  reason  of  his  being 
personally  interested  in  the  questions  on  which 
he  had  been  called  on  by  the  railway  company 
to  adjudicate.  Trmcsdale  &•  Son  v.  N.  B.  Rly.  Co., 
1864,  2  M.  1334  ;  36  J.  672  * 

12.  Arbiter— Disqualification  —  Interest 
—Engineer  of  Railway  Company— Delay  of 
in  Preparing  Correct  Plana— Prior  Estimate 
by  of  Probable    Cost   of  Works.  —  The 

engineer  of  a  railway  company  was  appointed 
arbiter  in  a  contract  between  the  company  and 
contractors  for  the  formation  of  a  new  line. 
Averments  that  the  arbiter  was  disqualified 
by  reason  of  his  having  been  the  cause  of 
delay  in  the  execution  of  the  works  (which 
was  one  subject  of  the  reference),  through 
errors  in  his  plans,  and  of  his  having  made 
for  the  company  an  estimate  of  the  probable 
cost  of  the  works,  which  was  unknown  to 
the  contractors  when  they  entered  into  the 
contract,  held  not  relevant  grounds  for  setting 
aside  the  clause  of  reference,  or  interdicting 
the  arbiter  from  proceeding  thereon.  Trows- 
Me  <fr  Son  v.  Jopp  &  N.  B.  Rly.  Co.,  1865,  4  M. 
31;  38  J.  25* 

13.  Arbiter — Disqualification  —  Interest 
—Engineer  of  Bailway  Company  Appointed 
Manager  Pending  Submission— Procedure— 
Process. — In  a  contract  for  forming  a  portion 
of  a  railway,  it  was  stipulated  that  all  disputes 
should  be  referred  to  the  company's  engineer, 
who  accepted  of  the  submission,  and  pro- 
nounced orders.  But  during  its  dependence 
be  was  appointed  manager  to  the  company ; 
whereupon  the  contractor  brought  an  action 
under  the  contract  against  the  railway 
company.  Held  (1)  that  before  proceeding 
therein,  the  submission  must  be  set  aside  by 
redaction ;  and  (2)  that  the  circumstance  of 
the  arbiter  having  been  appointed  manager 
was  not,  per  se,  sufficient  to  disqualify  him 
from  continuing  to  act  as  arbiter.  Fhipps 
t.  Edinburgh  <fc  Glasgow  Rly.  Co.,  1843,  5  D. 
1025;  15  J.  387* 

14.  Arbiter — Disqualification  —  Interest 
-Law  Agents  as  Arbiters  for  their  Clients— 
"Constructive  Corruption."  — Two  parties 
robmitted  the  matters  in  dispute  to  their  law 
agents,  who,  having  differed,  appointed  an 
oyersnian,  who  pronounced  decree.  An  objec- 
tion that  the  arbiters  acted  as  law  agents  for 
their  respective  clients  pending  the  submission, 
repelled,  there  being  no  evidence  of  corruption, 


and  it  being  evident  that  it  was  in  contemplation 
that  they  should  act  without  the  intervention 
of  other  legal  advisers,  which  they  did  openly. 
Lyle  v.  Falconer,  1842,  5  D.  236  ;  15  J.  74* 

15.  Arbiter— Disqualification— Interest 
—Law  Agent  of  One  Party  in  Other  Mat- 
ters. — After  an  arbiter  had  issued  notes  of 
his  opinion,  but  before  pronouncing  decree, 
one  of  the  parties  raised  an  action  of  declar- 
ator, to  have  it  found  that  the  arbiter  had 
disqualified  himself  by  being  law  agent  of  the 
opposite  party  in  other  matters ;  that  he  had 
an  interest  to  maintain  that  party's  solvency  ; 
and  that  he  had  taken  the  proof  irregularly 
and  unfairly.  Held  that  these  averments  were 
not  relevant  to  stop  the  proceedings,  whatever 
effect  they  might  nave  in  a  reduction  of  a 
decree.  Drew  v.  Drew,  etc.,  1855,  18  D.  (H.  L.) 
4  ;  2  Macq.  1 ;  27  J.  273  * 

16.  Arbiter— Disqualification  —  Interest 
— Obligant  on  Bills  in  Dispute.— An  arbiter 
named  in  a  contract,  having  become  an 
obligant  on  bills  forming  the  subject-matter 
in  dispute,  disqualified  from  acting.  M'Kenzie 
v.  Clark,  1828,  7  S.  215  ;  4  Fac.  256.* 

17.  Arbiter— Disqualification— Interest 
—Owner  of  Property  Likely  to  Benefit  from 
Improving  Operations  the  Expenses  of 
which  Formed  Subject  of  Reference— Cor- 
ruption —A  ward  —  Reduction— Ultra  vires 
— Divisibility  of  Award. — Under  a  submis- 
sion by  several  landed  proprietors  to  an 
adjacent  proprietor,  in  whose  skill  they  had 
confidence,  to  decide  what  sum  each  of  them 
should  pay  for  certain  improving  operations 
to  be  carried  on  by  them  jointly,  held  that 
it  was  no  objection  to  his  decree  that  his 
property  would  derive  advantage  from  the 
operations ;  or  that  it  was  to  a  certain  extent 
beyond  the  matter  submitted,  but  the  decree 
limited  to  that  matter.  Johnston  v.  Cheape, 
1817,  5  Dow  247  ;  6  Pat.  339,  342  * 

18.  Arbiter— Disqualification  — Interest 
—Partner  of  one  Party.—  Held  that  an 
arbiter  had  become  disqualified  from  acting 
on  account  of  his  interest,  he  having  sub- 
sequent to  his  nomination  as  arbiter  become 
a  partner  of  a  man  who  (a)  together  with 
several  others  formed  one  of  the  parties  to 
the  reference,  and  (6)  was  a  cautioner  for 
these  others.  Tennent  v.  Macdonald,  1836, 
14  S.  976;  11  Fac.  818  * 

19.  Arbiter  —  Disqualification  —  Partial 
Award  Followed  by  ex  parte  Explanation 
—Reduction  of  Award  — Ultra  vires.— An 
arbiter  pronounced  an  award  which  did  not 
exhaust  the  reference.  This  award  as  con- 
taining certain  inseparable  findings  which 
were  ultra  vires  the  court  reduced.  Held  that 
the  questions  should  still  be  decided  under 
the  Reference  Clause  of  the  contract,  but  that 
they  should  not  be  remitted  to  the  same 
arbiter  in  respect  that  he  had  disqualified 
himself  by  having  given  an  explanation  of 
his  award  on  the  partial  application  of  one 
partv.     Reid  v.  Walker,  1826,  5  S.  140  * 
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20.  Arbiter— Duty  of  to  Bring  Accepted 
Submission  to  Final  Conclusion.— An  arbiter 
having  accepted  of  a  submission  by  minutes, 
and  issued  notes  of  his  intended  decision, 
renounced  the  submission  on  the  ground 
"that  the  proceedings  in  it  are  likely  to 
require  a  great  deal  of  his  time  and  attention, 
and  more  than  he  can  afford  to  devote  to 
such  a  business. n  Held  that  this  was  not  a 
sufficient  or  valid  reason  for  his  declining 
to  proceed  with  the  submission,  and  that  it 
was  incumbent  upon  hiin  to  decide  upon  and 
bring  to  a  final  conclusion  the  matters  sub- 
mitted to  him.  Edinburgh  dc  Glasgow  Rly.  Co. 
v.  Marshall  &  Miller,  1863, 15  D.  603 ;  25  J. 
349* 

21.  Arbiter— Evidenceof— ArbiterCalled 
as  Witness  —  Inexpediency  of—  Motives 
Influencing. — Observations  (per  Lord  Neaves) 
on  the  inexpediency  of  examining  an  arbiter 
as  to  the  motives  which  influenced  him  in 
pronouncing  an  award.  Cameron  v.  Menzies, 
1868,  6  M.  279  ;  40  J.  249  * 

22.  Arbiter— Evidenceof— ArbiterCalled 
as  Witness— Legal  Grounds  for  Arriving  at 
Award. — Arbiters  examined  as  to  the  legal 
grounds  upon  which  they  had  come  to  an 
award  in  a  statutory  reference  where  notice 
to  take  subjects  had  been  given  and  afterwards 
withdrawn.  Lockerby  v.  City  of  Glasgow  Im- 
provement Trs.,  1872,  10  M.  971* 

23.  Arbiter— Evidenceof— ArbiterCalled 
as  Witness  —  Oversman  —  Difference  of 
Opinion  between  Arbiters.— Parole  evidence 
held  competent  to  expiscate  whether  a  differ- 
ence of  opinion  took  place  between  the  arbiters 
necessitating  the  calling  in  of  the  oversman, 
although  the  decree-arbitral  set  forth  that 
fact,  and  arbiters  and  oversman  examined  as 
witnesses  thereto.  Colquhoun  v.  Corbet.  1784, 
2  Pat.  626* 

24.  Arbiter  —  Powers  —  Compensation, 
Power  to  Consider  Pleas  of.— Observations 
on  an  arbiter's  jurisdiction  with  reference  to 
pleas  of  compensation.  M'Ewan  v.  Middleton, 
1866,  5  M.  159 ;  39  J.  87  * 

25.  Arbiter— Powers— Expenses— Judi- 
cial Reference. — Under  a  reference  of  the 
whole  cause  an  arbiter  has  power  to  dispose 
of  the  question  of  expenses  without  any  special 
clause  to  that  effect.  Paul  v.  Henderson,  1867, 
5  M.  613;  39  J.  307.  Robertson  v.  Brown, 
1836,  15  S.  199;  12  Fac.  196.  Fairley  v. 
M'Gown,  1836,  14  S.  470  ;  11  Fac.  385.  Smith 
v.  Banks,  1830,  8  S.  920  ;  5  Fac.  869* 

26.  Arbiter— Powers— Expenses  — Judi- 
cial Reference— Slump  Sum— Remit  Back 
to  Reconsider  —  Corruption.—  A  judicial 
referee,  when  power  to  award  expenses  is 
included  in  the  reference,  may,  if  he  see  fit, 
award  to  either  party  a  slump  sum  by  way 
of  expenses,  without  having  the  account  taxed 
by  the  auditor.  A  judicial  referee  having, 
without  hearing  parties  on  the  question  of 
expenses,  or  taking  any  steps  to  have  tbem 
taxed,    made   a   slump   award    of    expenses 


r'nst  the  winning  party  on  the  narrative 
his  case  should  not  have  been  taken  to 
the  Court  of  Session,  the  court  remitted  to 
him  to  reconsider  the  question  of  expenses, 
and  hear  parties  thereon.  The  referee  having 
thereafter,  after  hearing  parties,  adhered  to 
his  former  award,  the  court  refused  as  incom- 
petent a  motion  to  order  the  account  of 
expenses  to  be  remitted  to  the  auditor  for 
taxation,  and  interponed  authority  to  the 
award.  Observed,  that  if  gross  injustice  were 
done  by  an  arbiter's  award  of  expenses,  the 
party  aggrieved  would  be  entitled  to  redress 
on  the  ground  of  corruption.  Hilton  v.  Walkers, 
1867,  5  M.  969  ;  3  S.  L.  R  283  ;  39  J.  538  * 

27.  Arbiter— Powers— Expenses— Special 
or  General  Submission  without  Mention  of 
Expenses. — Held  that  an  arbiter  is  entitled 
to  award  expenses,  though  no  mention  be 
made  of  them  in  the  submission,  and  whether 
it  be  special  or  general.  Ferrier  v.  Alison, 
1845,  4  Bell  161  ;  17  J.  321.  Affg.  5  D.  456  ; 
15  J.  227  * 

28.  Arbiter— Powers  — Expenses— Two- 
Thirds  of — An  award  for  two-thirds  of  the 
expenses  incurred  by  a  party  is  unobjection- 
able, although  the  amount  be  not  fixed.  Pater- 
son  v.  Sanderson,  1829,  7  S.  616  * 

29.  Arbiter  —  Powers  —  Holding  Party 
Confessed. — An  arbiter  may,  after  due  notice, 
hold  a  party  as  confessed.  Glover  v.  Glover, 
1805,  4  Fat.  655* 

30.  Arbiter— Powers— Interim  Decree- 
No  Express  Power. —  Under  a  submission 
binding  the  parties  to  perform  whatever  the 
arbiters  shall  determine  "  in  whole  or  in  part," 
they  may  issue  an  interim  decree.  Glover  v. 
Glover,  1805,  4  Pat.  655 ;  see  also  Lyle  v. 
Falconer,  1842,  5  D.  236 ;  15  J.  74  * 

31.  Arbiter— Powers— Orders  to  Sign  a 
Discharge— Legitim.— A  wife,  who  had  a 
claim  of  legitim,  and  her  husband  for  his 
interest,  entered  into  a  submission  of  all 
questions,  disputes,  etc. ;  and  the  arbiters 
assoilzied,  and  ordained  the  wife  and  her 
husband  to  sign  a  discharge  of  the  claims,  and 
the  husband  did  so,  but  the  wife  refused  till 
after  an  imprisonment  of  thirty  days.  Held 
that  the  arbiters  had  power  to  order  a  discharge 
to  be  executed,  but  that,  under  the  circum- 
stances, the  wife  was  entitled  to  reduce  the 
discharge  executed  by  her,  the  debt  claimed 
being  one  which  fell  under  the  jus  mariti, 
and  the  husband's  discharge  being  all  that 
the  defenders  had  any  interest  to  ask.  Tait  v. 
Wilson,  1831,  9  S.  680  ;  6  Fac.  438* 

32.  Arbiter— Powers— Proof,  Allowance 
of— Commission  by  Arbiter  to  Examine 
Witness  —  Expenses.  —  Parties  submitted 
a  cause  depending  in  the  Jury  Court,  and 
prepared  for  trial,  to  an  arbiter  on  "a 
concluded  cause";  held  that  the  arbiter  was 
entitled,  without  any  special  clause,  to  allow  a 
proof,  to  grant  a  commission  to  take  the  dis- 
position of  a  witness,  and  to  award  expenses. 


229 


AEBITRATION 


230 


Berry  v.  Watson,  1827,6  S.  266 ;  1831,9  S.  337  ; 
6  Fac  238  * 

33.  Arbiter  —  Remuneration  —  Liability 
for  —  Judicial  Reference.  —  Parties  having 
agreed  to  refer  a  cause  judicially,  and  afterwards 
on  the  amount  of  the  fee  to  be  paid  to  the 
referee,  but  differed  as  to  which  of  them 
should  pay  it,  the  court  remitted  to  him  to 
decide  whether  one  or  both  parties  should  pay 
the  fee;  and  he  having  decided  that  each 
should  pay  one-half,  the  court  decerned  accord- 
ingly. Morris  &  Co.  v.  Stewart  <fc  Co.,  1852, 
1  Stuart  443. 

34.  Arbiter— Remuneration  of  and  of 
Clerk— Liability  for— Judicial  Reference- 
Conjunct  and  Several  Liability.— A  judicial 
referee  and  the  clerk  to  the  reference  are 
entitled  to  decree  for  their  fees  and  expenses 
against  both  parties  conjunctly  and  severally. 
Beattie,  etc.,  1873,  11  M.  954;  45  J.  110* 

35.  Arbiter— Remuneration  — Liability 
for  — Payment  by  one  Party— Relief— 
Acquiescence. — At  the  close  of  a  reference, 
one  of  the  parties  paid  a  fee  to  the  arbiter, 
which  was  reasonable  in  amount,  and  was  said 
to  have  been  paid  in  circumstances  which 
implied  acquiescence  by  the  other  party  in  the 
payment  Held  that  the  first  party  was  entitled 
to  relief,  to  the  extent  of  one-half  of  the  fee, 
from  the  second.  Edinburgh  OH  Gas  Co,  v. 
dyne's  Trs.,  1835,  13  S.  413. 

36.  Arbiter  —  Remuneration  —  Liability 
for— Payment  by  one  Party  — Relief— 
Judicial  Reference. — It  is  competent  for  the 
court,  in  a  cause  which  has  been  judicially 
referred,  to  decern  against  the  one  party  for 
half  of  the  fee  to  the  referee  which  had  been 
wholly  paid  by  the  other.  Vrummond  v.  Leslie, 
1835, 13  S.  684  ;  10  Fac.  158  * 

37.  Arbiter— Remuneration  of  and  of 
Clerk— Liabilityfor— Payment  by  one  Party 
—Relief— Retention  of  Award.— A  landlord 
and  tenant  agreed  to  refer  to  two  engineers 
the  adjustment  of  the  terms  of  a  lease  of  coal : 
the  engineers,  after  inspecting  the  coal-field, 
and  incurring  other  trouble,  pronounced  a 
decree  adjusting  the  terms  of  the  lease ; 
the  clerk  refused  to  give  up  the  decree  until 
an  account  was  paid,  which  included  a  reason- 
able remuneration  to  the  referees  and  himself, 
and  one  of  the  parties  paid  it.  Held  that  the 
party  paying  was  entitled  to  relief,  to  the 
extent  of  one-half  thereof,  against  the  other 
party.  JoUy  v.  Young,  1834,  13  S.  188;  10 
Fat  130  * 

38.  Arbiter  —  Remuneration  —  Liability 
for— Ho  Stipulation  for— Payment  of  by 
one  Party— Liability  of  other  Party  for 
Share.  —  Lord  Medwvn's  dictum  (Fraser  v. 
Wri^t,  1838,  16  S.  1049  at  p.  1057)  that 
"though  remuneration  be  not  stipulated,  if 
one  of  the  parties  acknowledges  his  liability 
therefor,  which  is  a  moral,  though  not  a  legal, 
obligation,  and  pays  what  is  reasonable,  he 
can  recover  the  naif  from  the  other  party " 
repudiated,  and  observed  that  "a  payment  by 


one  man  of  what  another  is  under  only  a 
moral  obligation  to  pay,  can  never  vest  that 
party  with  a  legal  right  to  enforce  the  obliga- 
tion." Henderson  v.  Paul,  1867,  5  M.  628 ;  39 
J.  307* 

39.  Arbiter  —  Remuneration  —  Liability 
of  Successful  Party  for  Whole.— A  judicial 
referee  decerned  against  one  of  the  parties,  and 
for  expenses  as  taxed  by  the  auditor,  but 
the  referee's  fee  was  not  included,  which  was 
paid  by  the  successful  party ;  held  competent 
for  the  court,  on  interponing  their  authority 
to  the  award,  to  find,  and  they  accordingly 
found,  the  successful  party  liable  in  payment  of 
the  whole  fee.  Yates  v.* Mitchell,  1848,  10  D. 
1233 ;  20  J.  451  * 


40.  Arbiter— Remuneration— Right 
Award  Decerns  for— Reduction.— A  decree- 
arbitral  set  aside,  in  so  far  as  it  decerned  in 
favour  of  the  clerk  for  fees  paid  by  him  to  the 
arbiters,  reserving  his  relief  as  accords. 
Stetoart  v.  Ross,  1822,  1  S.  335  * 

41.  Arbiter— Remuneration— Right  to— 
Inspector  and  Arbiter.— A  party  who  was 
appointed  an  inspector  to  the  effect  of  enabling 
him  to  act  as  an  arbiter,  and  give  his  decree- 
arbitral,  held  not  entitled  to  remuneration  as 
inspector.  Campbell  v.  M'Farlane,  1840,  2  D. 
663  ;  15  Fac.  690  * 

42.  Arbiter— Remuneration— Right  to- 
Judicial  Reference. — A  judicial  referee,  to 
whom  the  question  of  expenses  was  specially 
remitted  as  well  as  the  merits,  found  one 
party  liable  to  the  other  in  expenses, "  inclusive 
of  the  fee "  to  the  referee,  "  if  it  shall  be  the 
pleasure  of  the  court  to  find  him  entitled  to 
remuneration."  Held  that  the  finding  as  to 
the  referee's  fee  was  competent;  that  the 
referee  was  entitled  to  remuneration ;  and  a 
remit  made  to  the  auditor  to  tax  the  expenses 
accordingly.  Baxter  v.  Macarthur,  1838,  16 
S.  1085.* 

43.  Arbiter— Remuneration— Right  to- 
Judicial  Reference— Clerk— Issue  of  Award 
— Death  of  Referee. — Claim  by  clerk  to  a 
judicial  reference  for  his  fees  sustained,  the 
defender  denying  that  the  award  sued  on  had 
been  issued.  Opinions  (1)  that  the  remunera- 
tion of  the  clerk  was  earned  whether  or  not 
the  award  was  issued  before  the  death  of  the 
referee  ;  (2)  that  though  an  award  may  remain 
in  the  hands  of  the  clerk,  it  may  yet  be  a 
delivered  award,  and  parties  cannot  deprive 
the  clerk  of  a  right  to  iris  fees  by  delaying  to 
take  up  the  award.  Jackson  v.  Galloway,  1867, 
5  S.  L.  R.  130. 

44.  Arbiter— Remuneration— Right  to— 
Procedure  against  one  Party  only— Clerk- 
No  Award  Issued. — The  clerk  to  a  submission 
between  two  partners  raised  an  action  against 
them  for  his  accounts  although  the  submission 
had  fallen  without  the  issue  of  an  award,  and 
arreBted  the  funds  of  one  of  them.  The  clerk 
and  that  partner  entered  into  a  submission, 
and  the  action  and  arrestment  were  discharged, 
and   the  amount  claimed    consigned  by  the 
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partner  in  name  of  the  referees.  The  referees 
Laving  differed  in  opinion,  and  declined  to  act, 
an  action  of  multiplepoinding  was  raised  by 
the  clerk  in  their  name,  for  disposal  of  the 
consigned  fund.  Held  that  it  was  competent ; 
that  it  was  no  objection  that  the  other  partner 
was  not  a  party ;  and  the  clerk  preferred  to 
the  fund.  M'Farlane  v.  Black,  1842,  4  D. 
1459  ;  14  J.  533  * 

45.  Arbiter— Remuneration— Bight  to 
—Statutory  Reference  —  Clerk  —  Lands 
Glauses  Act  1845,  Bee.  32  — By  Whom 
Payable. — The  clerk  to  a  statutory  arbitration 
for  fixing  the  value  of  land  taken  under  the 
Lands  Clauses  Act  has  not  a  claim  for  his  fees 
against  either  the  promoters  or  the  claimant 
His  fees — if  his  employment  was  a  justifiable 
act — form  a  legitimate  part  of  the  arbiter's 
expenses.  Observations  on  expenses  in  statutory 
references.  Burnet  v.  Henry,  1866,  5  M.  96  ; 
39  J.  119* 

46.  Arbiter  —  Remuneration  —  Bight  to 
—  Statutory  Reference  —  Clerk  —  Lands 
Clauses  Act  1845,  sec.  3 2— No  Compensation 
Awarded. — Held  that  in  a  reference  under  the 
Lands  Clauses  Consolidation  Act  1845,  in 
which  the  arbiters  awarded  no  compensation, 
the  claimant  was,  under  section  32  of  the 
statute,  bound  to  pay  one-half  of  the  account 
of  the  clerk  to  the  reference.  Glasgow  Corpora- 
tion Waterworks  Commrs.  v.  Jardine  Henry 
(0.  H.),  1866,  1  S.  L.  R.  137  * 

47.  Arbiter— Remuneration— Right  to— 
Stipulation  for. — An  arbiter  in  a  regular 
arbitration  is  not  entitled  to  insist  for  any  fee 
or  remuneration  unless  previously  expressly 
stipulated  for,  or  possibly  unless  he  has  been 
called  upon  to  exercise  his  skill  in  a  particular 
profession  as  an  arbiter,  or  a  tradesman,  where 
none  other  was  qualified,  and  his  situation  did 
not  make  it  natural  that  he  should  work 
without  pay.  Kennedy  v.  Kennedy,  20  Jan. 
1819,  F.  C.  Paterson  v.  E.  of  Breadalbam,  19 
Feb.  1819,  F.  0.  M'Callum  v.  Laurie,  26  June 
1810,  F.  C,  Questioned* 

48.  Arbiter— Remuneration— Right  to— 
Stipulation  tor.— Question,  whether  an  arbiter 
is  entitled  to  stipulate  for  remuneration. 
Baillie  v.  Pollock,  1829,  7  S.  619  * 

49.  Arbiter— Remuneration— Right  to— 
Stipulation  for— Actings  of  Parties.— The 
presumption  that  an  arbiter  acts  without  any 
right  to  remuneration  is  capable  of  being 
redargued,  and  it  is  competent  to  prove  by 
parole  evidence,  by  remarks  made  in  conversa- 
tion, and  by  the  actings  of  parties  that  there 
existed  a  mutual  understanding  between  the 
parties  when  thev  entered  into  the  submission 
that  the  arbiter  should  be  paid.  Henderson  v. 
Paul,  1867,  5  M.  628 ;  39  J.  307  * 

50.  Arbiter— Remuneration— Right  to— 
Stipulation  for— Declarator  of  Nullity  of 
Proceedings  in  Respect  thereof— Interdict 
against  Further  Proceedings— Process.— A 
party  in  a  submission  to  two  accountants, 
regarding  a  complicated  accounting,  raised  a 


declarator  to  have  the  proceedings  declared  to 
be  null,  and  the  arbiters  incapable  of  pro- 
nouncing  decree,  in  respect  of  their  having 
required  the  parties  to  sign  an  obligation  for 
their  remuneration ;  and  he  at  the  same  time 

{>resented  a  bill  of  suspension  and  interdict  to 
lave  the  arbiters  prohibited  from,  in  the 
meanwhile,  taking  any  further  steps  in  the 
submission.  The  court  refused  the  bill,  re- 
serving all  competent  pleas  in  the  declarator. 
Fraser  v.  Gordon,  1834,  12  S.  887  * 


51.  Arbiter— Remuneration— Right 
Stipulation  for,  Subsequent  to  Outset  of 
Reference— Corruption.— After  the  accept- 
ance of  a  submission,  but  before  any  important 
step  had  been  taken  in  it,  the  parties  on  the 
requisition  of  the  arbiters  bound  themselves  by 
a  minute  to  pay  the  expense  of  the  submission, 
including  a  remuneration  to  the  arbiters  (who 
were  professional  accountants)  ;  thereafter  the 
submission  was  proceeded  with,  and  notes  being 
issued  unfavourable  to  one  of  the  parties,  he 
raised  an  action  to  have  it  found  that  the 
arbiters  had,  in  taking  the  obligation,  acted 
corruptly,  and  to  have  them  prohibited  from 
acting  as  arbiters.  Held,  on  a  special  verdict, 
that  the  taking  of  the  obligation  did  not  imply 
corruption  so  as  to  vitiate  the  submission. 
Fraser  v.  Wright,  1838,  16  S.  1049 ;  13  Fac. 
724* 

52.  Award— Construction— Ambiguity- 
Evidence  to  Clear  up. — Where  there  was  an 
ambiguity  in  a  decree-arbitral  in  denning  a 
right  of  cutting  reeds  and  rushes  within  a  loch, 
as  combined  with  a  servitude  of  pasturage  on 
the  space  between  the  summer  margin  and  the 
winter  flood  mark,  a  proof  allowed  as  to  the 
practice  in  using  the  servitude  in  order  to  clear 
up  the  ambiguity.  Cunninghame  v.  Dunlop, 
1836,  15  S.  295* 

53.  Award— Construction— Ambiguity— 
"Source"  of  a  Burn  —  Reduction.  —  Five 

parties  submitted  to  the  decision  of  an 
arbiter  the  line  of  march  betwixt  their  pro- 
perties on  the  face  of  a  certain  hill,  ana  he 
fixed  it  from  the  ford  of  a  burn  and  up  its 
principal  stream  to  its  source.  Held  not 
relevant  to  reduce  the  decree  to  allege  that  the 
line  ran  along,  not  the  "  face,"  but  the  base  of 
the  hill ;  ana  that  the  term  "  source "  was 
ambiguous,  as  there  were  several  sources. 
Lumsden  v.  Gordon,  1842,  4  D.  1353 ;  14  J. 
446* 

54.  Award— Construction— Ex  parte  Ex- 
planation by  Arbiter— Reduction.— An  ex 
•parte  explanation  by  an  arbiter,  after  pro- 
nouncing his  award,  and  after  the  raising  of 
an  action  to  reduce  the  award,  is  incompetent. 
Reid  v.  Walker,  1826,  5  S.  140* 

55.  Award— Construction— Reference  to 
Arbiter's  Notes— Partial   Award.  — It  is 

competent  to  refer  to  notes  of  an  arbiter  who 
has  aecided  part  only  of  the  claims,  to  ascer- 
tain what  he  has  determined.  Bell  v.  Halliday, 
1825,  4  S.  286* 

Observations  on  competency  of  such  reference 
to  arbiter's  notes  witn  a  view  of  discovering 


233 


ARBITRATION 


234 


whether  an  objection  to  an  award  on  the 
alleged  ground  that  a  party  had  not  been 
heard  was  well  founded  or  not,  but  on  incom- 
petency of  using  the  notes  for  the  purpose 
of  impeaching  the  grounds  of  the  award. 
Wauchope  v.  Edinburgh  &  Dalkeith  Rly.  Co., 
1846,  8  D.  816;  18  J.  447. 

56.  Award— Construction  —  Remit  Back 
to  Arbiter  to  Explain  his  Award.— The 
court  being  equally  divided  in  opinion  upon 
the  construction  of  an  award  of  consent  of  the 
parties  remitted  back  to  the  arbiters  to  explain. 
Anderson,  etc.  v.  Pott,  etc.,  1833, 11  S.  778 :  and 
1832, 10  S.  534. 

57.  Award— Constrxiction— Remit  Back 
to  Arbiters— Judicial  Reference— Scope  o£ 
—Judicial  referees  having  found  a  pursuer 
entitled  to  a  certain  amount  of  damages,  and 
the  interest  thereon  to  have  been  extinguished 
for  a  certain  period,  the  trustee  for  behoof  of 
the  defender's  creditors  pleaded  that,  in  rank- 
ing upon  the  trust  estate  for  the  damages 
awarded,  the  trust  estate  should  be  credited 
with  the  interest  which  was  held  to  be 
compensated ;  —  the  court  remitted  to  the 
judicial  referees  for  explanation;  and  upon 
receiving  their  report,  held  that  the  pursuer, 
not  having  acceded  to  the  trust  deed,  was  not 
bound  hy  its  terms,  or  by  the  arrangements  of 
the  other  creditors,  and  was  entitled  to  rank 
upon  the  full  sum  awarded  to  him ;  and  that 
the  question  was  within  the  reference. 
Dwgaldon's  Tr&.  v.  Dudgeon's  Tr.,  1855,  17 
D.  455;  27  J.  192. 

58.  Award— Construction— Remit  Back 
to  Oversman  to  Explain  his  Award.— It  is 
competent  to  require  from  an  oversman  an 
explanation  of  his  award  under  a  reference 
forming  part  of  an  agreement,  the  reference 
being  not  so  much  a  regular  submission,  but 
rather  of  the  nature  of  a  remit  by  the  court  to 
a  gentleman  appointed  as  oversman  to  report. 
«kl  (erroneously  reported  Kid)  v.  Walker, 
1828, 7  S.  82* 

58.  Award  —  Construction  —  Road  — 
Possession— Property.— The  court  in  inter- 
preting a  decree-arbitral  pronounced  a  hundred 
y«ra  Before,  which,  after  dividing  runrig  lands 
found  and  declared  that  there  should  be  a  road 
between  the  houses  of  A  and  B  for  an  entry  to 
the  allocations  of  C,  D,  E,  and  F  (all  parties  to 

r  CnreSrence^  refused  on  fche  application  of 
vi  D,  E,  and  F,  to  insert  words  of  exclusive 
we  in  the  decree  which  it  did  not  contain,  and 
thus  exclude  B's  successor  from  using  it,  they 
themselves  proving  no  exclusive  possession. 
«9w«  Trs.  v.  Thomson,  1871,  9  S.  L.  R.  156. 

60.  Award  —  Effect  —  Deduction  of 
counter  Claims— Interest  Thereon.— Where 
a  uecree-arbitral  has  been  issued  for  a  sum 
wider  deduction  of  counter  claims,  interest  on 
these  ought  to  be  deducted  in  charging  for  the 
amount.   MaxweU  v.  Gumming,  1829, 7  S.  900  * 

6L Award  -Effect-  Error  in  Fact  — 
mnsion  for  Correction  o£  — An  arbiter 
made  up  accounts  between  a  landlord  and 


tenant,  on  the  assumption  of  the  rent  of  a  farm 
being  £70,  and  decerned  for  a  balance  against 
the  landlord,  subject  to  deduction  should  the 
landlord  be  able  to  instruct  that  the  rent  was 
£100;  and  the  landlord  established  this. 
Held  that  the  difference  between  the  £70  and 
£100  and  interest  was  not  to  be  deducted  from 
the  balance,  but  that  the  £100  was  to  be  sub- 
stituted in  place  of  the  £70  as  at  the  terms 
when  the  rent  fell  due,  and  the  account  to 
be  made  up  accordingly.  L.  Duffius  v.  Petrie, 
1833,  12  S.  205. 

62.  Award— Enforcement— Charge  on— 
Suspension  of  or  Reduction  of  Award- 
Process—  Ex  facie  Nullity. —  The  court 
refused  a  bill  of  suspension  of  a  charge  given 
by  a  party  in  poor  circumstances  on  a  registered 
decreet  -  arbitral,  based  on  averments  that 
(1)  the  minute  of  devolution  was  informal  and 
inept,  and  (2)  the  oversman  had  acted  ultra 
vires  in  (a)  prorogating  when  power  to  pro* 
rogate  had  been  given  only  to  the  arbiters, 
(b)  leading  additional  proof,  (c)  going  into  old 
transactions  not  meant  to  fall  under  the 
general  submission,  and  (d)  decerning  for 
payment  of  expenses  directly  to  party's  agent, 
it  being  held  that  there  were  no  clear  and 
sufficient  grounds  of  suspension,  inferring 
nullity  ex  facie  of  the  decreet ;  but  security 
ordered  to  be  given  for  repetition,  in  the  event 
of  the  decree  being  reduced.  Hood  v.  BaiUie, 
1832,  11  S.  207.  On  question  of  expenses  to 
party's  agent  see  also  Henry  v.  Hepburn,  1835, 
13  S.  361 ;  10  Fac.  251  * 

63.  Award  —  Enforcement  —  Summary 
Diligence— Consent  to  Register  Award  for 
Execution. — It  is  competent  to  proceed  by 
summary  diligence  for  execution  of  a  decree- 
arbitral,  although  there  was  no  consent  in  the 
submission  to  record  the  decree,  but  the  parties 
afterwards  subscribed  a  minute  consenting  that 
it  should  be  registered  for  execution.  Baillie 
v.  Pollock,  1829,  7  S.  619  * 

64.  Award— Exhaustion  of  Reference- 
Action  for  Further  Damages— Process.— 

A  landlord  and  tenant  entered  into  a  reference 
to  fix  the  amount  of  damage  done  to  "  crop " 
by  game.  An  award  was  issued,  fixing  "tne 
value  of  the  different  kinds  of  grain  damaged." 
The  tenant  brought  an  action  against  the  land- 
lord, alleging  that  only  partial  damage  had 
been  allowed  for  the  tares  injured,  and  con- 
cluding to  have  a  further  sum  due.  Held  that, 
ex  facie,  the  award  was  exhaustive  of  the 
reference ;  and  that  action  for  additional 
damages  would  not,  at  any  rate,  have  been  the 
appropriate  remedy.  Thallon  v.  Wemyss,  1855, 
18  D.  80  ;  28  J.  24. 

65.  Award— Exhaustion  of  Reference- 
Interim  Interdict  under  Reservation  of 
Claim  for  Damages  in  Consequence— Recall 
of  Interdict— Failure  to  Award  Damages. 

—  A  landlord  and  his  tenant  entered  into 
submission  as  to  various  matters  in  dispute 
between  them,  and,  in  particular,  as  to  the  use 
of  certain  roads.  The  landlord,  pending  the 
discussion,  obtained  from  the  arbiter  an  interim 
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interdict  against  the  tenant  using  the  roads  till 
the  issue  of  the  submission,  under  a  reservation 
of  any  claim  for  damages  in  consequence.  The 
arbiter  finally  found  the  tenants  entitled  to 
the  use  of  the  roads,  and  repelled  all  other 
claims  between  the  parties  "  in  the  submission." 
Held  that  the  decree  being  unreduced,  this 
included  the  claim  for  damages  reserved  in  the 
interlocutor  granting  the  interdict,  and  an 
action  for  these  damages  dismissed  accordingly. 
Gray  v.  Brown,  1833,  US.  353. 

66.  Award— Exhaustion  of  Reference- 
Judicial  Reference  of  Process  of  Advoca- 
tion of  Sheriff's  Decree— Implied  Agree- 
ment with  Sheriff  on  Points  not  Expressly 
Decided. — A  person  brought  an  advocation  of 
a  decree  of  absolvitor,  with  expenses,  by  a 
sheriff,  including  an  interlocutor  refusing  to 
open  up  depositions  of  witnesses  which  had 
been  sealed  up ;  and  the  process  having  been 
judicially  referred,  the  referee  reported  that 
the  process  should  be  advocated,  and  the 
sheriff's  award  of  expenses  altered.  Held  that 
the  referee  must  be  considered  to  have  affirmed 
the  decision  of  the  sheriff  in  all  points  (except 
as  to  expenses),  including  that  as  to  the  sealed 
depositions,  and  that  it  was  not  necessary  for 
him  to  pronounce  specially  on  that  point. 
Campbell  v.  Campbell,  1843,  5  D.  530;   15  J. 

67.  Award— Exhaustion  of  Reference- 
Question  Arising  in  Execution  of  Award- 
Reduction. — In  a  submission  between  a  house 
proprietor  and  his  factor  as  to  the  balance  due 
on  the  factor's  accounts,  the  latter  consigned  in 
bank  £15  as  the  balance  admitted  by  him  to 
be  due,  "  to  be  subject  to  the  orders  of  J.  M., 
sole  arbiter."  The  arbiter  in  his  decree- 
arbitral  found  that  the  factor  was  due  an 
additional  sum  of  £7,  for  which  he  gave 
decree,  reserving  right  to  the  factor  to  retain 
the  sum  against  his  claim  for  expenses, 
amounting  to  £58,  for  which  decree  was  given 
in  his  favour.  The  decree-arbitral  bore,  that 
the  sum  consigned  would  be  paid  by  the 
arbiter  "to  the  party  legally  entitled  to  same." 
In  a  reduction  of  this  decree,  on  the  ground 
that  it  did  not  exhaust  the  reference,  because 
it  did  not  determine  the  application  of  the 
consigned  money,  held  that  the  disposal  of  the 
consigned  money  was  a  question  which  arose 
merely  in  the  execution  of  the  decree,  and  that 
the  declaration  thereanent  did  not  destroy  the 
decree,  which  exhausted  the  reference  in 
determining  the  question  referred.  Paul  v. 
Henderson,  1867, 5  M.  613  ;  39  J.  307 ;  3  S.  L.  R. 
246* 

68.  Award— Exhaustion  of  Reference- 
Reservation  of  Other  Claims  —  Judicial 
Reference.  —  Two  counter  actions  being 
judicially  referred,  and  the  referee  having 
decided  the  claims  raised  under  each  summons, 
and  inserted  a  reservation  of  other  claims,  held 
that  the  court  should  interpone  its  authority 
to  the  award,  and  plea  repelled  that  the  refer- 
ence was  not  exhausted.  Edinburgh  Oil  Gas 
Co.  v.  dyne's  Trs.,  1832,  10  S.  723.  Rev.  on 
other  grounds,  1836,  2  S.  &  M'L.  243  * 


69.  Award— Exhaustion  of  Reference- 
Reservation  of  Part  of  Claim— Acquies- 
cence.— Where  a  claim  competent  to  one  of 
the  parties  in  a  submission  was  not  stated, 
but  on  the  contrary  was  reserved  by  him, 
and  the  other  party  did  not  object,  plea  that 
the  award  (which  contained  a  reservation  of 
the  claim)  did  not  exhaust  the  submission 
repelled.  Perrens  <fb  Harrison  v.  Borron,  1869, 
6  S.  L.  R.  581. 

70.  Award— Exhaustion  of  Reference- 
Scope  of  Reference— Ultra  vires— Reduc- 
tion.— A  contracted  with  B,  by  written  offer 
and  verbal  acceptance,  to  build  for  him  an 
oven  and  bakehouse  for  £27.  The  offer  re- 
ferred to  a  specification  which  embraced  only 
the  mason  and  brick  work,  the  proportion  of 
the  £27  to  be  paid  for  the  other  work  being 
matter  of  oral  agreement.  Questions  having 
arisen  between  Uiem  with  reference  to  the 
execution  of  the  mason  and  brick  work,  they 
referred  all  disputes  arising  out  of  their  con- 
tract as  "  constituted  by  specification  and 
offer  "  to  an  arbiter,  who  pronounced  an  award 
adjudging  B  to  pay  to  A  £22  as  the  amount 
due  for  mason  and  brick  work,  but  not  includ- 
ing carpenter  and  slater  work.  This  award 
held  not  reducible  either  as  ultra  vires  or  as 
non-exhaustion  of  the  reference.  Grant  v. 
Squair,  1868,  6  S.  L.  R.  183  ;  41  J.  151. 

71.  Award— Form  of— Money  Awarded 
in  Lieu  of  Specific  Performance  of  a  Duty.— 

A  tenant  sublet  his  farm,  with  an  agreement 
that  he  was,  at  the  entry  of  the  subtenant, 
to  put  the  houses  and  fences  into  a  state  of 
repair  at  the  sight  of  referees  mutually  chosen. 
Held  competent  for  the  referees  to  award  a  sum 
of  money  to  the  subtenant,  in  lieu  of  specific 
completion  of  the  repairs.  M'Qregor  v.  Steven- 
son, 1847,  9  D.  1056 ;  19  J.  455  * 

72.  Award— Form  of— Penalty  over  and 
above  Performance. — Bill  of  suspension  passed 
of  a  charge  under  a  decree-arbitral  for  a 
penalty  of  £100,  stipulated  in  usual  form  in 
a  submission  over  and  above  performance. 
Anderson,  etc.  v.  Kinloch,  1836, 14  3.  447* 

73.  Award— Form  of— Personal  Decree 
against  Trustees— Ultra  vires— Process.— 
A  personal  decree  against  statutory  and  volun- 
tary trustees,  who  sisted  themselves  as  parties 
in  a  submission  as  "  trustees,"  held  ultra  vires. 
IVhitehead  v.  Finlay,  1833,  11  S.  170;  9  Fac. 
38. 

74.  Award  —  Form  of  —  Produce  of 
Poinded  Stock  Decerned  for  Instead  of 
Award  of  Money. — A  judicial  referee  having 
found  that  sheep  were  trespassers,  and  that 
the  owner  had  incurred  the  penalties  of  the 
Act  1686,  c.  11  (being  half  a  merk  for  each, 
which  he  awarded  under  damages),  and  that 
the  produce  of  the  sheep  during  the  time  they 
were  poinded  by  the  proprietor  of  the  lands 
must  E>e  taken  as  equal  to  and  in  satisfaction 
of  the  grassmail;  held  that,  as  no  proof  of 
special  damage  had  been  adduced,  it  was  no 
objection  to  the  award  that  money  had  not 
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been  found  due  as  grassniail,  and  that  justice 
was  fully  done  the  party  by  being  allowed  to 
retain  the  produce  in  satisfaction  thereof. 
Campbell  \\   Campbell,  1843,  5  D.  530 ;  15  J. 

75.  Award  —  Interim  -—  Competency- 
Power  to  Prorogate. — Although  a  submission 
contain  no  power  to  prorogate,  it  is  competent 
to  issue  an  interim  decree.  M'Kessock  v.  Drew, 
1822,  2  S.  13 ;  and  see  Glover  v.  Glover,  1805, 
4  Pat.  655;  and  Lyle  v.  Falconer,  1842,  5  D. 
236, 239 ;  15  J.  74  (No.  30  supra)  .* 

76.  Award  —  Interim  — Excessive  — Re- 
duction—Final  Award. — A  railway  company 
entered  into  a  submission  with  the  proprietor 
of  lands  through  which  the  railway  was  to 
pass,  as  to  the  price  and  damages  to  be  paid  ; 
and  the  arbiter  was  empowered  to  give  interim 
decree  for  such  a  sum  to  account  as  he  should 
think  reasonable,  without  the  necessity  of  the 
parties  leading  evidence,  unless  he  should 
consider  such  to  be  necessary ;  and,  after 
inspecting  the  lands,  and  hearing  parties,  he 
issued  an  interim  decree  for  a  sum  alleged  to 
be  excessive,  which  was  paid,  in  order  to  get 
possession  of  the  land.  Held  in  a  reduction, 
that  as  the  arbiter  might  ultimately  be  of 
opinion  that  the  sum  was  excessive,  and  it  was 
competent  by  his  final  decree  to  restrict  the 
same,  consideration  of  the  case  should  be 
superseded  till  he  had  investigated  the  facts, 
and  was  prepared  finally  to  fix  the  amount  of 
the  damages.  Edinburgh  <k  Glasgow  Rly.  Co. 
v.  Hill,  1840,  2  D.  486  ;  15  Fac.  526. 

77.  Award— Issue— Delivery— Death  of 
Referee  —  Award  in  Clerk's  Hands.— 
Opinions  obiter  on  whether  an  award  through 
remaining  in  the  clerk's  hands  at  the  death  of 
the  referee  is  a  delivered  award.  Jackson  v. 
Galloway,  1867,  5  S.  L.  R.  130. 

78.  Award  —  Issue  —  Delivery  —  Trans- 
mission by  Arbiter  tor.— Held  that  the 
delivery  of  a  decree-arbitral  to  the  parties  is 
not  essential  to  its  completion,  and  that  it  is 
validly  issued  if  signed,  and,  within  the 
period  prescribed  in  the  submission  for  issuing 
it,  put  by  the  arbiter  in  course  of  transmission 
for  the  purpose  of  being  del  i vered .  Ml Quaker  v. 
Phoenix  Assurance  Co.,  1859,  21  D.  794 ;  31  J. 
418* 

79.  Award— Issue  — Interim  Award— 
Expiry  of  Submission  before  Final  Award. 

— (Jbstrvtd  that  where  power  is  given  to  an 
arbiter  to  pronounce  interim  decree,  and  he 
does  so,  it  is  effectual,  although  the  submission 
expire  before  final  decree.  Taylor  v.  Ncilson 
1822, 1  S.  253  * 

80.  Award— Issue  — Interim  Award- 
Failure  to  put  on  Becord— Delivery.— Arbi- 
ters, as  empowered,  had  pronounced  two 
interim  decrees,  of  which  copies  only  were 
delivered  to  the  parties,  the  principals  remain- 
ing with  the  clerk,  and  subsequently  differing 
had  declared  the  submission  terminated,  ana 
declined  to  pronounce  any  deliverance  on  a 
memorial  by  the  clerk,  as  to  a  demand  made 


by  one  of  the  parties  to  have  the  interim 
decrees  put  on  record.  Held  that  no  effectual 
decree  had  been  issued.  M'Nair  v.  Gray, 
1831,  5  W.  &  S.  305.    Affg.  5  S.  735* 

81.  Award  —  Issue  —  Intimation  of 
Opinion— Time  given  to  Party  to  Consult 
Counsel  —  Issue  of  Award  on  Expiry 
Thereof — After  parties  had  been  heard,  and 
the  arbiter  had  intimated  an  opinion,  and 
given  the  party  to  whom  it  was  adverse  time 
to  consult  counsel,  held  no  objection  to  his 
decree  that,  on  the  expiration  of  that  period, 
he  issued  it,  although  notice  was  sent  that 
counsel  had  been  unable  to  overtake  the  case 
within  the  time.  Spearman  v.  Steele,  1828,  6  S. 
645* 

82.  Award— Partial— Failure  to  Deal 
with  One  Party's  Claims— Single  Claimant. 
— Under  a  submission  relative  to  the  period  of 
a  tenant's  possession  posterior  to  a  break,  a 
decree  confined  to  the  posterior  years  held 
good.  Observed  that,  even  although  the 
reference  had  embraced  prior  years,  yet  as 
the  tenant  was  the  sole  claimant,  and  decree 
was  given  on  part  of  his  claim,  it  was  no 
objection  that  judgment  was  not  pronounced 
on  the  other  part;  but  the  case  would  have 
been  different  if  there  had  been  claims  on 
both  sides,  and  judgment  given  only  as  to 
one  of  the  claims.  Maclellan  v.  MlLeod>  1830, 
4  W.  &  S.  157.    Affg.  6  S.  790  * 

83.  Award  — Partial— Failure  to  Deal 
with  One  Party's  Claims  —  Ultra  fines 
compromissi— Several  Claimants.— Decrees- 
arbitral  reduced  on  the  ground  that  the  arbiter 
had  not  disposed  of  the  subject  -  matter 
submitted  to  him,  and  had  irregularly  issued 
decrees-arbitral  disposing  of  the  claims  of  two 
of  the  parties  without  disposing  of  the  claim 
of  a  remaining  party.  Mitchell  v.  Brand 
(0.  H.),  1865,  1  S.  L.  R.  68. 

84.  Award— Reduction— Act  of  Regula- 
tions 1695  —  Contract  Settled  —  Price 
Referred  to  Arbiters  —  Arbiters  or 
Arbitrators. — When  parties  enter  into  an 
agreement,  by  which  they  settle  all  the 
conditions  of  it  except  the  price,  which  they 
refer  to  men  of  skill,  the  decree  of  the  referees 
is  protected  by  the  Act  of  Regulations,  and  is 
consequently  not  reducible,  except  on  the 
grounds  allowed  by  the  Act.  Observations  on 
distinction  between  arbiters  and  arbitrators. 
Morrison  v.  Aberdeen  Market  Co.,  1847,  9  D. 
910 ;  19  J.  696* 

85.  Award  —  Reduction  —  Compromise 
between  Arbiters  —  Statement  of  One 
Arbiter's  own  Knowledge— Surrender  of 
Judgment  of  Other  Arbiter.— Opinion,  that 
an  award,  consisting  of  statements  by  one  of 
two  arbiters  as  to  nis  own  knowledge  of  the 
matters  referred,  and  agreeing,  on  behalf  of 
the  pursuer,  to  take  a  certain  sum  in  full 
of  all  claims — countersigned  by  the  other 
thus  :  "  The  above  decision  I  agree  to," — was 
an  incompetent  award.  Gillon  v.  Simpson, 
1859,  21  D.  243 ;  31  J.  130* 


239 


ARBITRATION 


240 


86.  Award  —  Seduction  —  Compromise 
Effected  by  Medium  of  a  Reference- 
Arbiters  without  Power  to  Exercise 
Judgment. — A  decree-arbitral  set  aside,  which 
was  not  truly  a  decree,  but  was  an  agreement 
put  into  that  form,  and  under  which  the 
arbiters  were  not  entitled  to  exercise  their 
judgment.  Maule  v.  Maule,  1816,  4  Dow  363. 
See  also  RoiUledge  v.  Carruthers,  1816,  4  Dow 
392  at  p.  407  * 

87.  Award— Reduction— Divisibility  of 
Award.  —  To  an  award  exhaustive  of  the 
reference  the  arbiter  superadded  an  incom- 
petent finding,  and  decerniture  for  the  amount 
found  due.  Held  that,  this  being  separable 
matter,  the  award  was  not  thereby  invalidated 
in  toto,  but  fell  to  be  reduced  only  so  far  as 
ultra  vires.  Cox  Bros.  v.  Binning  dc  Son,  1867, 
6  M.  161 ;  40  J.  93.  Stewart  v.  Ross,  1822, 
1  S.  335.    Kyd  v.  Paterson,  19  June  1810,  F.  C  * 

88.  Award— Reduction— Divisibility  of 
Award. — Where  the  good  and  bad  parts  of  an 
award  are  inseparable,  and  the  award  so  far  as 
intra  vires  is  indirectly  influenced  by  that  on 
matters  ultra  vires,  the  whole  award  must  be  set 
aside.    Reid  v.  Walker,  1826,  5  S.  140  * 

89.  Award— Reduction— Error  in  Fact  or 
in  Law— Judicial  Reference.— In  an  action 
of  count  and  reckoning  in  which  inter  alia  the 
pursuer  claimed  a  consideration  for  the  loss  of 
profits  of  a  farm,  the  parties  entered  into  a 
judicial  reference  "of  the  whole  points  at 
issue."  An  objection  to  the  referee's  report  as 
not  exhausting  the  reference  or  being  ultra 
fines  compromissi  in  respect  that  instead  of 
ascertaining  what  the  profits  of  the  farm  had 
been  he  had  allowed  a  subrent  which  was  not 
claimed  in  the  action  at  all,  was  held  to  be 
unfounded ;  and  observed  that,  although  a 
judicial  referee's  report  be  erroneous  in  fact 
or  in  law,  the  court  cannot  competently  open 
it  up.  Watrnore  v.  Burns,  1841,  4  D.  150 ;  14 
J.  57,  Wauchope  v  Edinburgh  &  Dalkeith 
Ely.  Co.,  1846,  8  D.  816 ;  18  J.  447 ;  and 
Brakinrig  v.  Menzies,  1841,  4  D.  274 ;  14  J. 
109* 

But  where  a  Lord  Ordinary  in  interponing 
his  authority  to  the  award  of  an  oversman 
introduces  a  finding  alleged  to  exceed  the 
mere  repetition  of  the  decreet-arbitral,  held 
competent  to  complain  to  the  court  against  his 
interlocutor  on  the  ground  of  such  excess. 
Anderson,  etc.  v.  Pott,  etc,  1832,  5  J.  73  * 

90.  Award— Reduction— Error  in  Judg- 
ment—Judicial Reference— Wrong  Con- 
struction by  Referee  of  Issue.  —  Issues 
having  been  prepared  for  trial,  and  sub- 
sequently referred  to  an  arbiter,  with  full 
power  to  determine  the  matters  therein 
contained,  "  in  the  same  manner,  and  as  fully 
and  freely,"  as  could  have  been  done  by  a 
judge  and  jury,  held  that  an  averment  that 
the  arbiter  had  given  a  wrong  construction  to 
the  issues  was  only  an  error  in  judgment,  and 
afforded  no  ground  for  suspending  a  charge  on 
his  decree.  A  nderson,  etc.  v.  Kinloch,  1836, 14  S. 
447* 


91.  Award— Reduction— Error  in  Law.— 
Question,  whether  an  error  in  law  forms  a  good 
objection  to  decree-arbitral,  dyne's  Trs.  v. 
Edinburgh  Oil  Gas  Co.,  1835,  2  S.  &  M'L.  243. 
Revg.  10  S.  723  * 

92.  Award— Reduction— Error  in  Law- 
Error  calculi — An  error  in  an  award  though 
patent  if  not  an  error  calculi  but  an  error 
which  has  arisen  in  the  minds  of  the  arbiters 
on  the  application  of  the  law  to  the  principles 
on  which  they  have  decided,  does  not  make 
the  award  ultra  vires  or  open  to  reduction. 
Morrison  v.  Robertson,  1825,  1  W.  &  S.  143. 
Affg.  2  S.  366  * 

93.  Award— Reduction— Error  in  Law- 
Judicial  Reference.  —  An  action  raising 
amongst  other  questions  the  amount  of  remun- 
eration due  to  a  trustee  for  having  wound  up 
an  estate  was  judicially  referred.  Held  that 
the  court  could  not  entertain  an  objection  that 
the  referee  had  gone  wrong  in  point  of  law  in 
including  in  such  amount  of  remuneration 
charges  tor  services  rendered  by  the  trustee  in 
conducting  law-suits,  although  the  trust  deed 
contained  no  power  to  him  to  act  as  law  agent 
in  those  actions,  which  might  be  necessary  in 
winding  up  the  trust.  Welch  v.  Jackson,  1864, 
3  M.  303  ;  37  J.  146  * 

94.  Award— Reduction— Essential  Error 
of  Party— Acquiescence.— An  action  to  re- 
duce a  submission,  and  the  decree-arbitral 
finally  pronounced  therein  on  the  alleged 
ground  that  the  pursuer  became  a  party  to  the 
reference  on  the  understanding  that  other 
persons  were  to  be  conjoined  with  him  as 
parties  of  the  one  part,  held  irrelevant,  no  such 
understanding  appearing  on  the  face  of  the 
submissions,  no  objection  having  been  taking 
during  the  proceedings,  and  these  other  parties 
having  no  interest  to  disturb  the  existing  state 
of  matters.  Forbes  v.  Innes,  1870,  8  S.  L  R. 
142. 

95.  Award  —  Reduction  —  Interdict 
against  Proceeding  with  Reference  Refused 
— Res  judicata. — A  judgment  in  the  Bill 
Chamber  refusing  to  interdict  proceedings 
under  a  reference  is  not  res  judicata  in  an 
action  of  reduction  of  the  award.  Caledonian 
Rly.  Co.  v.  Lockhart,  1857,  19  D.  627  ;  29 
J.  261  ;  1855,  17  D.  775  * 

96.  Award— Reduction— Judicial  Refer- 
ence—Character of  Objections  Sufficient— 
There  is  no  distinction  between  an  award  in  a 
judicial  reference  and  a  decree-arbitral,  in  so 
far  as  relates  to  the  character  of  the  objections, 
which  will  be  sufficient  to  open  up  either  of 
them.    Campbell  v.  Campbell,  1843,  5  D.  530.* 

97.  Award— Reduction  — Mora— Acqui- 
escence.— The  court  will  refuse  to  set  aside 
an  award  after  it  has  been  acted  upon,  and 
when,  by  lapse  of  time  and  changes  in  the 
situation  of  matters,  it  has  become  impracti- 
cable to  ascertain  otherwise  the  claims  thereby 
settled.  Forbes  v.  Edinburgh  Water  Co.,  1830, 
8  S.  459. 
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98.  Award— Seduction— Bes  noviter— 
Competency. — An  insurance  company  refused 
a  claim  for  property  destroyed  by  fire,  in 
respect  that  the  property  was  over-insured ; 
ana  with  the  party  insured  submitted  the 
claim  to  arbitration.  The  arbiters  having 
found  the  sum  claimed  not  to  be  excessive  ana 
the  company  liable  therefor,  held,  in  a  reduction 
of  the  submission  and  decreet-arbitral,  that  an 
averment  that  since  the  decree  the  company 
had  discovered  that  the  insurance  was  fraudu- 
lently made  with  the  intention  of  having  the 

Sroperty  destroyed  by  fire,  which  intention  the 
ef ender  had  actually  carried  out,  was  relevant 
to  set  aside  the  submission  and  decree,  and 
issue  on  that  avermeut  allowed.  Hercules 
Insurance  Co.  v.  Hunter,  1835,  14  S.  147;  11 
Fac  121  * 

99.  A  ward  —  Reduction  —  Res  noviter 
—  Document  Discovered  since  Award  — 
Belevancy. — It  is  not  relevant  to  set  aside  a 
decree-arbitral  to  allege  that  a  document  had 
since  been  recovered,  which,  if  seen  by  the 
arbiter,  would  have  induced  him  to  pronounce 
a  different  decree.  Kirkaldy  v.  Dalgairns,  16 
June  1809,  F.  C. ;  and  Livingstone  v.  Black  & 
Knox,  11  June  1808,  F.  C  * 

100.  Award— Reduction— Res  noviter— 
Negligence  of  Party  Discovering.— Instru- 
ment noviter  reperta  are  not  a  sufficient 
ground  for  setting  aside  a  decree-arbitral, 
especially  if  the  want  of  timely  discovery  has 
been  owing  to  the  negligence  of  the  party 
desirous  of  setting  it  aside.  Sharp  v.  Bury, 
Lloyd d:  Co^  1813, 1  Dow  223  ;  5  Pat.  704* 

101.  Award— Reduction— Statutory  Re- 
ference —  Beport  by  Statutory  Referee- 
Competency  of  Opening  up.— A  statutory 
referee  is  not  a  mere  reporter  under  the 
authority  of  the  court,  and  nis  report  is  final 
and  cannot  be  examined.  Question,  whether 
the  report  of  a  statutory  referee  could  be 
opened  up  even  if  he  went  beyond  his  powers. 
Stirling  dr  Dunfermline  Rly.  Co.  v.  Edinburgh 
&  Glaxjow  Rly.  Co.,  1866,  18  D.  1230;  28 
J.  619* 

102.  Award— Reduction  — Ultra  fines 
compromiflsi— Error  calculi— Delegation  of 
his  Duty  by  Arbiter. — A  general  submission 
of  all  the  questions  involved  in  a  process  in 
the  Court  of  Session  was  made  to  arbiters. 
Their  award  following  thereon  reduced  as  ultra 
vires  in  respect  that  it  went  beyond  the  points 
debated  in  the  court,  set  aside  a  will  instead  of 
merely  deciding  on  a  question  of  legitim,  pro- 
ceeded upon  an  apparent  error  calculi,  and 
delegated  to  an  oversman,  without  saying 
according  to  what  data  he  should  proceed,  the 
division  between  the  parties  of  a  certain  sum 
of  money  which  the  arbiters  should  themselves 
have  dealt  with.  Steele  v.  Steele,  22  June  1809, 
F.C* 

103.  Award— Reduction— Ultra  vires— 
Corruption— Statutory  Reference— Award 
Contrary  to  Statute— Questions  of  Title 
or  Interest— Refusal  to  Consider  Item  of 
Value  or  to  Allow  Exclusion  to  Appear 


on  Face  of  Decree.  — A  statute  directed 
an  arbiter  to  fix  "the  compensation  payable 
to  A  for  his  rights  in  the  said  water* 
works,"  and  provided  that  in  doing  so  he 
should  "take  into  consideration  the  value  of 
the  water,  the  plant,  and  the  whole  circum- 
stances of  the  case.'1  Held  (1)  that  it  was 
incompetent  and  ultra  vires  of  the  arbiter  to 
refuse  to  allow  compensation  for  the  value  of 
the  water  derived  from  a  stream,  on  the  ground 
that  A  had  no  title  thereto ;  and  (2)  that  the 
arbiter's  refusal  to  take  the  value  of  that  water 
into  consideration,  and  his  refusal  of  a  request 
by  A  to  let  it  appear  on  the  face  of  the  decree 
that  he  had  excluded  it  from  the  valuation, 
amounted  to  legal  corruption.  Alexander  v. 
Bridge  of  Allan  Water  Co.,  1869,  7  M.  492  ;  41 
J.  258;  on  the  first  of  these  points  see  also 
Edinburgh  &  Leith  Glass  Co.  v.  N.  B.  Rly. 
Co.,  1862,  24  D.  1236,  per  L.  J.-C.  Inglis  at 
p.  1241  * 

104.  Award— Reduction— Ultra  vires- 
Order  to  Consign  Sum  in  Dispute— Decerni- 
ture  against  Party  on  Failure— Corruption. 

— After  proof  an  arbiter,  without  express 
power  to  that  effect,  appointed  one  of  the 
parties  to  consign  the  sum  in  dispute  as  the 
condition  of  his  being  allowed  to  lead  further 
evidence,  but  he  subsequently  issued  a  deliver- 
ance in  which,  although  the  order  to  consign 
was  repeated,  it  was  no  longer  made  a  condi- 
tion-precedent to  the  allowance  of  proof,  and 
explained  to  the  parties  that  the  two  things 
were  independent  of  each  other.  Held  that 
the  party  ordered  to  consign  was  not  justified 
in  refusing  to  proceed  with  his  proof,  and  that 
an  award  pronounced  on  his  failure  to  do  so 
was  not  reducible,  either  as  being  ultra  vires  of 
the  arbiter  or  on  the  ground  of  legal  corruption. 
Cox  Brothers  v.  Binning  <k  Son,  1867,  6  M.  161  ; 
40  J.  93* 

105.  Award— Reduction— Ultra  vires- 
Order  to  Find  Caution— Decerniture  against 
Party  on  Failure— Reservation  of  Claims 
Competent  to  Him— Exhaustion  of  Refer- 
ence.— The  referee  in  a  judicial  reference  of 
an  action  of  accounting  between  a  legatee  and 
an  executor,  in  consequence  of  repeated  failures 
by  the  executor  to  obey  orders  issued  by  him, 
ordained  him  to  find  caution  to  perform  his 
office  of  executor,  and  to  consign  a  sum  in 
dispute ;  and  on  his  refusal  so  to  consign, 
decerned  against  him,  reserving  action  to  him 
for  any  competent  claims  against  the  legatee. 
Held  that  the  award  to  find  caution  was  not 
ultra  vires ;  and  that,  under  the  circumstances, 
the  decree  for  payment  reserving  as  above 
was  justifiable,. and  did  not  admit  of  a  plea 
of  non  -exhaustion  of  the  reference.  George  v. 
Milne,  1836,  14  S.  404. 

106.  Award— Reduction— Ultra  vires- 
Order  to  Secure  an  Annuity  Heritably  or 
Otherwise. — Held  that  it  was  not  ultra  vires 
of  an  arbiter  in  decerning  for  payment  of  a 
life  annuity  to  a  party  to  ordain  that  it 
be  secured  heritably  or  otherwise.  Pollock 
v.  King,  1828,  6  S.  1006 ;  3  Fac.  1033  * 
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107.  Award— Reduction— Ultra  vires— 
Reference  to  Arbiter's  Notes,— Where  on 
the  face  of  a  decree  itself  there  appears  an 
excess  of  power,  reference  may  be  made  to 
the  arbiters  notes  to  remove  all  doubt  (Steele 
v.  Steele,  22  June,  1809,  F.  C.)  ;  but  unless  the 
decree  itself  shows  grounds  of  reduction  it  is 
incompetent  to  look  to  the  notes  to  discover 
such  grounds.  A  decree,  under  a  general 
reference,  based  upon  "all  the  circumstances 
of  the  case,'1  held  not  to  show  on  its  face  any 
excess  of  power.  Pollock  v.  King,  1828,  6  S. 
1006 ;  3  Fac.  1033  * 

108.  Award— Reduction— Ultra  vires- 
Scope  of  Reference  —  Property,  Question 
ol — Two  conterminous  properties  were  divided 
by  a  wall  which  each  proprietor  claimed.  One 
having  applied  to  the  Dean  of  Quild  to  have 
beams  of  wood  which  his  neighbour  had  reRted 
on  it  removed,  the  process  was  referred  to  an 
arbiter,  who  ordered  them  to  be  removed,  and 
prohibited  them  from  being  placed  on  the  wall 
in  future  without  the  consent  of  the  corn- 
plainer.  Held  that  it  was  not  a  good  objection 
to  the  decree  that  he  had  thus  decided  the 
question  of  property.  Connal  v.  Coldstream, 
1829,  7  S.  726  * 

109.  Award— Ultra  vires— Competency 
of  Pleading  in  Defence  to  Action  for 
Implement  of  Award.— Question,  whether  a 
defence  against  an  action  for  implement  of  a 
decree-arbitral,  that  it  was  ultra  vires,  can 
be  maintained  ope  exceptionis.  Whitehead  v. 
Finlay,  1832,  11  S.  170. 

110.  Award— Ultra  vires— Contract— 
Deoerniture  for  More  than  Contract  Price. 

— Held  that  the  decreet  of  an  arbiter,  to  whom 
disputes  as  to  a  contract  for  building  a  ship 
had  been  submitted,  having  gone  out  of  the 
contract,  and  decerned  for  more  than  the 
contract  price,  was  ultra  vires.  Napier  v. 
Wooa\  1844,  7  D.  166  ;  17  J.  80. 

111.  Award— Ultra  vires  —  Failure  to 
Hear  Party— Award  Rinding  only  One 
Party  — Exhaustion  of  Reference.—  Held 
that  a  decreet-arbitral  was  not  ultra  vires,  the 
arbiter  having  construed  the  terms  of  a 
general  submission  by  reference  to  the  pre- 
vious correspondence  and  subsequent  pleadings 
of  the  parties;  that  it  was  not  pronounced 
parte  inaudUa,  the  award  being  substantially 
a  repetition  of  the  arbiter's  previous  notes 
against  which  neither  party  craved  to  be 
further  heard ;  and  that  an  objection  of  its 
binding  one  party  and  not  the  other,  and  not 
exhausting  the  submission,  was  ill-founded; 
and  that  it  was  not  reducible.  Finlay  <fc  Co. 
v.  Campbell,  1834,  12  S.  792. 

112.  Award  — Ultra  vires  — Finding  of 
Joint  and  Several  Liability— Suspension 
of  Charge  on  Award.  — A  judicial  referee 
found  executors  liable  jointly  and  severally 
where  the  deed  of  settlement  exempted  each 
from  liability  except  for  his  own  actual  in- 
tromissions, and  the  action  of  accounting, 
which    was   referred,    concluded   merely   for 


exhibition  of  "an  account  of  their  intro- 
missions." A  bill  of  suspension  of  a  charge 
on  his  decree,  on  the  ground  that  the  finding 
of  joint  and  several  liability  was  ultra  vires, 
passed.    Carruthers  v.  Hall,  1830,  9  S.  66  * 

113.  Award— Verbal— Proof  of—  Parola 
— A  decree -arbitral,  alleged  to  have  been 
pronounced  verbally,  relative  to  a  sum  of  £414, 
not  allowed  to  be  proved  by  parole  evidence. 
Ferrie  v.  Mitchell,  5  June  1824,  F.  C. ;  3  S. 
113* 

114.  Expenses— Dues  of  Accountant  to 
Whom  Arbiter  Remitted.— Parties  are  liable 
for  the  dues  of  an  accountant  to  whom  an 
arbiter  has  remitted  to  make  up  a  state  of 
accounts.    APLeod  v.  Bisset,  1825,  4  S.  330  * 

115.  Expenses— "Losing  Party."— In  an 
action  of  accounting  concluding  for  £500 
(afterwards  restricted  to  £120),  the  parties 
agreed  to  a  judicial  reference  to  an  accountant, 
stipulating  that  the  " losingparty "  should  be 
ordered  to  pay  all  costs.  The  referee  found 
that  out  of  a  series  of  retail  transactions, 
amounting  to  upwards  of  £45,000,  a  few 
trifling  errors  had  occurred,  making  a  balance 
due  by  the  defender  of  £4,  3s.  ll£d. ;  but 
holding  the  pursuers  to  be  the  losing  party, 
he  ordered  them  to  pay  all  expenses.  Held 
that  this  was  consistent  with  the  terms  of 
the  reference  and  the  justice  of  the  case,  but 
observed  that  the  judgment  should  not  be  a 
precedent  as  to  the  meaning  of  the  words 
u  losing  party."  Gye  &  Co.  v.  Hallam,  1835, 
1  S.  &  M'L.  747.    Affg.  12  S.  311  * 

116.  Expenses  —  Recording  Interim 
Award— Judicial  Reference. I—  A  judicial 
reference  which  empowers  the  referee  to 
decide  as  to  "all  expenses  to  be  incurred" 
enables  him  to  decern  for  the  expense  of 
recording  an  interim  award.  Anderson,  etc. 
v.  Kinloch,  1836,  14  S.  447.* 

117.  Expenses— Skilled  Witnesses— Un- 
professional Persons  as  Men  of  Taste.— The 

proprietor  of  an  estate  is  not  entitled  to  recover 
from  a  railway  company  sums  paid  for  time 
and  trouble  to  unprofessional  persons  called  by 
him  as  witnesses  in  a  submission,  under  the 
Lands  Clauses  Consolidation  Act,  to  give  their 
opinion,  as  men  of  taste,  on  the  injury  done  to 
the  amenity  of  the  lands  Younger  v.  Cale- 
donian Rly.  Co.,  1847,  10  D.  133  ;  20  J.  34  * 

118.  Lapse— Action  to  Reduce  Submis- 
sion.— A  submission  does  not  fall  by  a  reduc- 
tion of  it  being  raised.  Abbot  &  Son  v.  Skelton, 
1824,  3  S.  4. 

119.  Lapse— Bankruptcy  of  Party.— The 
bankruptcy  and  sequestration  of  the  estates  of 
one  or  two  parties  in  an  arbitration  do  not  put 
an  end  to  it;  and  a  decree  pronounced  after 
notice  to  the  trustee  to  appear  if  he  saw  fit,  held 
effectual.  Grant  v.  Qirdwood  cfc  Co.,  23  June 
1820,  F.  C* 

120.  Lapse— Bankruptcy— Sequestration 
Subsequent  to  Reference  to  Ascertain  Debt 

— A  submission  to  ascertain  the  amount  of  a 
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debt  ia  not  evacuated  by  a  subsequent  seques- 
tration under  the  Bankrupt  Act.  Anderson  v. 
Wood,  25  May  1821,  F.  C. ;  1  S.  31  * 

121.  Lapse— Death  of  One  Party— Assig- 
nee of  his  Interest  Consents  to  go  on  as  if 
Principal— Husband  and  Wife— Death  of 
Husband  of  One  Party.— A  mutual  submis- 
sion falls  by  the  death  of  one  of  the  parties, 
notwithstanding  that  he  had  assigned  his 
interest  to  a  third  party  who  is  a  consenter  to 
the  submission,  ana  is  willing  to  go  on  with  it 
as  if  he  were  the  principal— -having  in  himself 
the  substantial  interest  Question,  whether  a 
submission  relative  to  moveable  claims  by  a 
married  woman,  to  which  her  husband  consents 
as  her  administrator  in  law,  and  for  all  interest 
be  has  in  the  matter,  falls  by  the  death  of  the 
husband  before  decree  is  pronounced.  Robert- 
son v.  Cheynes,  1847,  9  D.  599 ;  19  J.  224  * 

122.  Lapse— Death  of  One  Party— Judi- 
cial Beference. — Held  that  a  judicial  reference 
does  not  fall  by  the  death  of  one  of  the  parties. 
Waimore  A  Taylor  v.  Burns,  1839,  1  D.  743 ; 
14  Fac.  822  * 

123.  Lapse  —  Death  of  One  Party  — 
Special  Provision  Avoiding  Lapse  —  Com- 
pany— Winding  up.  —  A  copartnery,  "with 
the  view  of  winding  up  the  whole  affairs  of 
the  company,  and  dividing  the  assets  thereof 
among  the  partners  and  their  heirs,"  nominated 
an  accountant  "referee  and  arbiter  between 
them,  with  power  to  call  for  the  whole  books 
of  the  company,  and  whole  vouchers,"  etc. 
The  deed  did  not  narrate  that  any  dispute 
existed,  or  was  anticipated.  Held  that  the 
purpose  of  the  reference  and  the  qualifications 
of  the  referee  showed  that  this  was  not  an 
ordinary  submission,  but  a  contract  to  have 
the  balance  ascertained  by  a  referee  of  skill, 
which  did  not  fall  by  the  death  of  one  of  the 
parties,  and  that  the  award  pronounced  was  a 
flood  defence  to  an  action  for  accounting  and 
division  of  the  company  property.  Orrell  v. 
OrreU,  1859,  21  D.  654 ;  31  J.  295  * 

124.  Lapse— Death  of  One  Party— Special 
Provision  A  voiding  Lapse— Prorogation.— 
A  submission  contained  a  special  provision 
that  it  should  not  fall  by  the  death  of  either 
of  the  parties,  and  gave  the  arbiter  power  to 
prorogate  without  consent  of  parties.  After 
the  death  of  one  of  the  parties  the  arbiter 
prorogated  the  submission  and  pronounced  an 
award  in  favour  of  his  successor.  Held  that 
the  prorogation  and  award  were  legal  and 
valicL  Ewing  <fc  Co.  v.  Devoar,  19  Dec.  1820, 
F.C* 

125.  Lapse— Expiry  of  Statutory  Period 
—Statutory  Beference— Heir  of  Entail's 
Power  to  Prorogate  — Lump  Award.— An 

heir  of  entail  entered  into  an  agreement  with 
a  railway  company  in  reference  to  the  portions 
of  the  entailed  estate  required  by  the  company, 
and  referred  the  amount  of  compensation  to 
arbitration,  The  arbiter  accepted  of  the 
reference,  and  pronounced  a  decree-arbitral, 
but  not  until  after  the  lapse  of  three  months 


from  the  date  of  the  submission.  In  a  reduc- 
tion of  the  award  at  the  instance  of  the  next 
heir  of  entail,  who  had  been  a  party  to  the 
reference,  held  (1)  that  as  the  right  of  the 
heir  to  sell  any  portion  of  the  entailed  estate 
depended  on  the  Lands  Clauses  Act,  the 
submission  was  to  be  regarded  as  a  statutory 
submission,  and  that  it  fell  on  the  lapse  of  the 
three  months  without  an  award  having  been 
pronounced;  and  (2)  that  even  if  otherwise 
unobjectionable,  the  award  was  invalid,  in 
respect  it  dealt  with  certain  fee-simple  lands, 
and  slumped  the  amount  payable  therefor 
with  the  compensation  to  be  paid  for  the 
entailed  lands.  Question,  whether  it  is  com- 
petent for  an  heir  of  entail  to  prorogate  the 
period  within  which,  by  the  Lands  Clauses 
Act,  an  arbiter  must  make  his  award  of  the 
amount  of  compensation  payable  for  entailed 
lands.  Mackenzie  v.  Inverness  is  Aberdeen 
Junction  Rly.  Co.,  1866,  4  M.  810;  38  J. 
429* 

126.  Lapse— Expiry  of  Statutory  Period 
—Statutory  Beference  —  Lands  Glauses 
Consolidation  Act,  1845— Homologation  of 
Award.  —  A  submission  was  entered  into 
between  a  railway  company  and  the  proprietor 
of  lands  through  which  the  line  passed,  which 
empowered  the  arbiters  in  the  usual  form  to 
prorogate  the  submission  at  their  pleasure ; 
and  there  was  a  declaration  that  the  submission 
Bhould  be  held  to  have  been  entered  into 
under  the  Lands  Clauses  Consolidation  Act 
The  arbiters  did  not  pronounce  their  decree 
for  two  years.  Held  that  the  decree-arbitral, 
although  not  pronounced  within  the  statutory 
period,  might  be  homologated,  and  that  in 
respect  that  the  complainers  nad  joined  in 
signing  a  minute  agreeing  to  renew  the  refer- 
ence after  it  had  expired,  had  gone  on  in 
the  reference  before  the  arbiter  thereafter  in 
ordinary  course,  and  by  their  letters  had 
appeared  to  recognise  the  award  as  having 
legal  effect,  they  were  barred  from  challeng- 
ing it.  Dundee,  Perth  &  Aberdeen  Rly.  Co.  v. 
Richardson,  1851,  13  D.  552;  23  J.  246;  see 
also  Hill  v.  Dundee,  Perth  dc  Aberdeen  Rly.  Co., 
1852,  24  J.  642  ;  1  Stuart  1094* 

127.  Lapse— Expiry  of  Statutory  Period 
—Statutory  Beference  —  Lands  Clauses 
Consolidation  Act,  1845— Second  Notice 
Restricting  Quantity  of  Ground  Required. 

— A  railway  company,  after  a  submission 
under  the  Lands  Clauses  Act  (8  and  9  Vict  c. 
19)  had  been  entered  into  between  them  and  a 
proprietor,  served  upon  him  a  second  notice, 
limiting  the  amount  of  ground  to  be  taken  by 
them,  and  proposed  to  proceed  with  the 
submission  upon  this  notice.  The  proprietor 
obtained  interdict  against  their  proceeding  on 
this  footing,  but  thereafter,  upon  the  company 
abandoning  the  second  notice,  the  interdict 
was  recalled.  The  railway  company  having 
thereafter  called  upon  the  arbiters  to  proceed 
with  the  submission,  and  the  period  of  three 
months,  within  which,  by  the  35th  section  of 
the  statute,  it  was  necessary  that  the  arbiters 
should  issue  their  award,  having  expired,  held, 
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in  a  second  application  for  interdict  by  the 
proprietor,  that  although  the  first  interdict 
had  been  recalled,  yet,  as  the  delay  had  been 
caused  by  the  railway  company,  the  submission 
had  fallen.  Lainq  v.  Caledonian  Ely.  Co.,  1850, 
12  D.  481  ;  22  J.  135 ;  and  1846,  9  D.  70 ; 
19  J.  14  * 

128.  Lapse— Expiry  of  Stipulated  Time 
for  Completion  of  Contract  Work.— A  con- 
tract, which  stipulated  that  the  work  con- 
tracted for  should  be  finished  by  a  certain 
date,  contained  a  clause  submitting  all  dis- 
putes to  an  arbiter.  Question,  whether  the 
submission  clause  remained  in  force  after  the 
expiry  of  the  stipulated  time.  Anderson 
v.  Aberdeen  Ely.  Co.,  1850,  12  D.  781 ;  22 
J.  335  * 

129.  Lapse  —  Expiry  of  Time  within 
which  Proceeding  Necessary  —  Judicial 
Reference. — In  a  Sheriff  Court  action  parties 
agreed  to  an  arbitration.  The  authority  of 
the  Sheriff  was  never  interponed,  either  to  the 
reference  or  to  an  alleged  award.  The  process 
was  dismissed  in  consequence  of  the  lapse  of 
six  months  without  proceeding  in  it.  Held  in 
an  action  for  implement  of  the  award  (1)  that 
the  arbitration  was  a  judicial  reference  and 
(2)  that  it  fell  along  with  the  process  in  which 
it  was  made,  and  the  award  could  not  be 
enforced.  GUhn  v.  Simpson,  1859,  21  D.  243  ; 
31  J.  130  * 

130.  Lapse  —  Failure  of  Arbiters  to 
Accept  within  Year  from  Date  of  Contract 
—Naming  of  Oversman  by  Arbiters  Prior 
to  Acceptance. — It  is  not  a  relevant  objection 
to  a  decree  under  a  submission  contained  in  a 
contract,  that  the  arbiters  had  not  accepted 
for  a  year  after  the  date  of  the  contract, 
and  (there  being  no  difference  of  opinion)  had 
previously  named  an  oversman.  Bryson  v. 
Mitchell,  1823,  2  S.  382  * 

131.  Lapse— Inept  Decree  — Contract- 
Disqualification  of  Arbiter.— A  reference 
forming  part  of  an  agreement  does  not  fall  by 
an  inept  decree  being  pronounced,  although 
the  arbiter  chosen  by  the  agreement  may 
by  his  conduct  disqualify  nimself  from 
deciding.    Reid  v.  Walker,  1826,  5  S.  140  * 

132.  Oversman— Appointment  of  Under 
Lands  Clauses  Act,  1845,  sea  27— Dis- 
qualification—Prior  Valuation  by.— It  is  not 
a  legal  disqualification  to  the  appointment 
under  sec.  27  of  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act,  1845,  of  a  man  as 
oversman  in  a  submission  as  to  the  value  of 
land  taken  by  a  railway  company,  that  he  has 
previously  valued  the  subjects  under  a  remit 
from  the  sheriff  in  an  application  by  the  rail- 
way company  to  have  the  sum  fixed  to  be 
consigned  bv'them,  as  a  condition  of  entering 
on  the  lands.  Mackenzie  v.  Inverness  &  Ross- 
shire  Rly.  Co.,  1861,  24  D.  251 ;  34  J.  125* 

133.  Oversman— Devolution— By  Separ- 
ate Letters  from  Both  Arbiters.— Arbiters 
on  entering  upon  a  submission  signed  a  minute 
appointing  an  oversman  to  act  iii  the  event  of 


their  differing  in  opinion.  Upon  that  event 
occurring  they  wrote  separate  letters  to  the 
oversman  informing  him  of  their  difference 
and  requesting  him  to  decide.  Held  that  this 
was  a  valid  devolution  upon  him.  Mackenzie  v. 
HiU,  etc.,  1868,  5  S.  L.  K.  578 ;  40  J.  499. 

134.  Oversman— Devolution— Refusal  by 
One  Arbiter  to  Pronounce  a  Decree.— One 

of  two  arbiters  having  given  his  opinion  and 
the  other  declining  to  pronounce  any  decree,  it 
is  competent  for  the  oversman  to  make  an 
award.  Middleton  v.  Chalmers,  1721,  Robert 
391* 

135.  Oversman  —  Powers  —  Power  to 
Prorogate— Power  Given  to  "the  Said 
Arbiters." — An  oversman  has  power  to 
prorogate  a  submission,  although  the  power  be 
given  to  "  the  said  arbiters."  Glover  v.  Glover, 
1805,  4  Pat.  655* 

136.  Parties— "As  Acting  and  Taking 
Burden  on  "  Oneself  for  Another— Liability 
to    Personally    Implement    Award.  —  A 

party  entered  into  a  submission,  "as  acting  and 
taking  burden  on  himself  for"  another  party 
resident  in  England  ;  and,  as  taking  burden  on 
him  for  that  party,  bound  and  obliged  himself, 
his  heirs,  executors,  and  successors,  "to  abide 
by,  implement,  and  fulfil"  whatever  the  arbiter 
might  determine.  Held  that  he  was  liable  to 
implement  the  decree  -  arbitral.  Woodside 
(Gardner's  Trs.)  v.  Cuthbertsm,  1848,  10  D.  604 ; 
20  J.  192. 

137.  Parties  —  Bankruptcy— Cautioners, 
— Cautioners  for  a  private  composition  are 
bound  by  a  decree-arbitral  against  the  principal 
debtor,  ascertaining  the  amount  of  the  debt, 
although  not  called  as  parties.  Anderson  v. 
Wood,  25  May  1821,  F.  C. ;  1  S.  31* 

138.  Parties— Bastard's  Tutors— Acqui- 
escence.— Held  not  a  good  objection  to  a  decree 
that  the  parties  on  one  side  were  tutors  of  a 
bastard,  the  other  party  having  gone  to  issue 
with  them,  and  the  bastard  child,  pending  the 
submission,  having  attained  puberty,  ratified 
the  appointment  of  the  tutors,  given  in  plead- 
ings in  her  own  name,  and  thus  homologated 
the  proceedings.  Pollock  v.  King,  1828,  6  S. 
1006 ;  3  Fac.  1033  * 

139.  Parties— Power  to  Assign  Claim 
Pending  Reference  —  Assignation  Inti- 
mated.— Held  competent  pending  a  submission 
for  one  of  the  parties  to  assign  his  claim,  with 
power  to  the  assignee  to  obtain  decree  in  his 
own  name ;  and,  on  the  assignation  being 
intimated  to  the  opponent,  and  produced,  for 
the  arbiters  to  issue  decree  in  the  assignee's 
name.  Henry  v.  Hepburn,  1835, 13  S.  361 ;  10 
Fac.  251* 

140.  Parties— Power  to  Refer— Judicial 
Factor. — Held  that  a  judicial  factor  was  not 
entitled  to  submit  to  arbitration  a  claim  of 
damages  against  the  factorial  estate  founded  on 
his  own  delinquency.  Question,  whether  in 
the  ordinary  case  he  can  refer  auestions  affecting 
the  estate ;  and  opinions  (per  L.  J.-C.  Moncreiff 
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and  Lord  Neaves)  that  a  reference  under  an 
executorial  clause  of  submission  in  a  contract 
is  within  his  power.  Aberdeen  Town  d-  County 
Bank  v.  Dean  &  Son,  etc.,  1871,  9  M.  842  ;  43 
J.  484.* 

141.  Parties— Power  to  Refer— Trustees. 

—Trustees,  unless  the  testamentary  deed  con- 
tains a  power  to  refer,  cannot  refer  important 
claims  connected  with  the  estate  ;  and  a  party 
who,  in  the  course  of  the  proceedings,  stated  the 
objection  that  the  trustees  had  no  power  to 
refer,  held  entitled  to  plead  the  incompetency  of 
the  reference  by  way  of  exception  against  a 
demand  for  the  sum  awarded.  Thomson's  TVs. 
v.  Muir,  1867,  6  M.  145  ;  40  J.  &3  ;  but  see 
Trusts  (Scotland)  Act,  1867,  30  and  31  Vict. 
c.  97,  sec  2.* 

142.  Procedure— Arbiters,  Difference  of 
Opinion  Amongst  —  Award  by  Two  of 
Three  Arbiters  —  Narration  that  Third 
Differed. — A  decree  under  submission  to  three 
arbiters,  and  in  case  of  difference  to  two,  held 
valid,  although  pronounced  by  two  only,  and  it 
was  merely  narrated  that  the  other  had  differed, 
although  there  was  no  evidence  under  the  hand 
of  the  third  that  he  had  differed.  APCcUlum  v. 
Robertson,  1826,  2W.&S.  344.    Affg.  4  D.  66  * 

143.  Procedure— Arbiters,  Difference  of 
Opinion  Amongst— Beaignation  of  Two 
out  of  Five  Arbiters— Award  by  Remain- 
ing Three. — A  submission  was  made  to  five 
persons,  with  power  to  the  majority,  in  case  of 
variance  of  opinion,  to  pronounce  judgment, 
and  after  several  proceedings,  two  of  the 
arbiters  resigned ;  a  decree  by  the  other  three 
Md  effectual.  Love  v.  Love,  1  June  1825,  F.  C . ; 
4  S.  53  * 

144.  Procedure— Claims,  Lodging  of — 
Necessity  for — Man  of  Skill— It  is  often  the 
duty  of  an  arbiter,  especially  when  a  man  of 
skill,  to  refuse  to  allow  a  proof;  and  where 
the  terms  of  the  submission  fully  disclose  the 
nature  of  the  claim,  it  is  not  necessary  that 
parties  lodge  claims  after  the  submission  has 
been  accepted.  Ledingham  v.  Elphinstone, 
1859,  22  D.  245  ;  32  J.  102.  See  also  Barr 
r.  Macnavghton,  1852,  15  D.  21 ;  25  J.  18  ; 
2  Stuart  18  * 

145.  Procedure  —  Devolution  —  Award 
by  One  of  Two  Arbiters  and  Oversman 
—No  Evidence  of  Devolution  or  of 
Difference  between  Arbiters.  —  In  an 
action  to  enforce  implement  of  an  alleged 
award  in  a  formal  submission,  and  alternatively 
for  the  sum  therein  mentioned  as  the  just 
amount  due,  held  (1)  that  the  alleged  award 
was  invalid,  being  signed  only  by  one  of  the 
two  arbiters  named,  and  a  third  party  as 
oversman  who  had.no  written  devolution  or 
appointment  in  his  favour ;  (2)  that  parole 
proof  of  the  appointment  of  the  oversman  was 
incompetent ;  (3)  that  before  the  oversman 
could  act,  the  arbiters  must  have  differed  in 
opinion,  and  there  was  no  evidence  of  this  ;  (4) 
that  there  were  no  relevant  allegations  to  rear  up 
jurisdiction  in  the  oversman ;  and  (5)  that  the 


alternative  conclusion  of  the  action  was  ex- 
cluded by  the  submission.  Frederick  v.  Maitland 
db  Cunningham,  1866,  3  M.  1069  ;  37  J.  563  * 

146.  Procedure— Devolution— Award  by 
Oversman  without  Devolution.— A  decree- 
arbitral  by  an  oversman  without  a  devolution  is 
inept     Telfer  db  Co,  v.  Bell,  1823,  2  S.  167  * 

147.  Procedure  —  Devolution — Without 
Consent  of   Parties— Homologation.— An 

agreement  was  entered  into  for  the  sale  of  a 
stock  of  sheep,  which  was  to  be  taken  on  a 
valuation  by  two  men  mutually  named.  They 
differed,  and  without  the  consent  of  the  parties, 
made  a  devolution  on  an  oversman,  who, 
without  hearing  the  .parties,  pronounced  an 
award.  Held  that  the  devolution  was  invalid, 
and  that  the  sale  and  reference  had  fallen. 
Malheson  v.  APKenzie,  1842,  4  D.  1472 ;  14  J. 
551* 

But  a  party  may  homologate  a  devolution 
in  a  submission  by  appearing  and  pleading 
before  the  oversman.  Kirkcaldy  v.  Dalgairns* 
Trs.,  16  June  1809,  F.  C* 

148.  Procedure  —  Havers  —  Petition  to 
Courts  to  Grant  Warrant  to  Cite.— The 
court,  on  the  petition  of  one  of  the  parties  to  a 
submission,  interponed  their  authority  to  an 
interlocutor  of  the  arbiter,  appointing  a  com- 
missioner to  take  the  deposition  of  havers  in 
England ;  and  granted  warrant  for  letters  of 
diligence  citing  the  havers  in  England.  Blaikie 
Brothers  v.  Aberdeen  Rly.  Co.,  1851,  13  D.  1307  ; 

23  J.  237,  615  * 

149.  Procedure  —  Havers  —  Refusal  of 
Haver  to  Produce— Confidentiality— Peti- 
tion to  Sheriff  to  Ordain  Production.— The 
arbiter  in  a  submission  authorised  one  of  the 
parties  to  petition  the  Judge  Ordinary  for  a 
diligence  against  havers  in  terms  of  a  certain 
specification,  which  was  granted.  A  haver 
refused,  although  ordered  by  the  arbiter,  to 
produce  certain  writings  on  the  ground  of  con- 
fidentiality. Held  competent,  without  further 
authority  from  the  arbiter,  to  apply  by  peti- 
tion to  the  sheriff  to  ordain  the  haver  to  pro- 
duce the  writings,  and,  failing  his  doing  so, 
to  grant  warrant  to  incarcerate  him.  Blaikie 
Brothers  v.  Aberdeen  Rly.  Co.,  1852,  14  D.  590 ; 

24  J.  288 ;  1  Stuart  533  * 

150.  Procedure  —  Improbative  Award 
in  re  mercatoria  —  Informal  Reference.  — 
A  dispute  between  a  purchaser  and  a  seller  as 
to  whether  a  quantity  of  seed  was  conform  to 
sample  was  referred  by  informal  letters  to  a 
person  in  the  seed  trade.  The  referee  an- 
nounced his  award  to  the  parties  by  letters 
signed  by  him,  but  not  holograph  or  tested. 
Held  that  the  award  being  in  re  mercatoria  did 
not  require  to  be  authenticated  by  the  statutory 
solemnities ;  and  also  that,  looking  to  the 
informal  nature  of  the  submission,  the  parties 
had  contemplated  an  equally  informal  award. 
Dykes  v.  Roy,  1869,  7  M.  357  ;  41  J.  208  * 

151.  Procedure  — Improbative  Award— 
Power  of  Arbiter  to  Issue  Subsequent  Pro- 
bative Award  Adapted  to  State  of  Matters 
at  its  Execution. —  An  arbiter's  powers  are 
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not  so  exhausted  by  his  pronouncing  an  impro- 
bative  final  award  as  to  make  it  incompetent 
for  him  subsequently  to  execute  a  probative 
award  substantially  to  the  same  effect,  but 
adapting  the  terms  thereof  to  the  state  of 
matters  at  the  date  of  executing  it.  Bannatyne 
v.  Gibson  <k  Clark,  1862,  1  M.  90 ;  35  J.  56  * 

152.  Procedure— Informal  Award— Bale 
—Valuation  of  Stock— Signing  of  Inven- 
tory.— Held,  on  a  proof,  that  a  party  who  had 
agreed  to  take  over  a  stock-in-trade  at  a  valua- 
tion, was  bound  to  pay  the  price  set  out  in  the 
inventory  prepared  by  the  valuators,  although 
there  was  no  formal  award  or  signing  of  the 
inventory.  Steel  v.  Swan,  1869, 6  S.  L.  R.  387  ; 
41  J.  311. 

153.  Procedure— Inquiry— Man  of  Skill. 

— Where  a  reference  is  made  to  men  of  skill, 
they  are  not  limited  to  the  evidence  of  their 
own  senses,  but  may  conduct  the  inquiry  in  any 
way  they  think  proper.  Cochrane  v.  Guthrie, 
1859,  21  D.  369 ;  31  J.  205. 

154.  Procedure— Irregularity— Error  of 
Arbiter  —  Presumption  that  Parties  had 
Nothing  to  Add  to  Their  Pleadings.— An 
arbiter  issued  an  award  upon  the  erroneous 
understanding  that  the  parties  had  lodged  a 
written  statement  that  they  had  nothing 
further  to  add  to  their  pleadings.  Such  a 
statement  had  been  lodged  by  one  of  the 
parties,  and  the  arbiter  was  informed  by  the 
clerk  that  the  other  had  done  likewise,  which 
was  not  the  case.  After  a  proof  in  which  the 
arbiter  was  examined,  the  court  held  that  the 
decree  was  inept.  Sharpe  v.  Bickerdyke,  1815, 
3  Dow  102* 

155.  Procedure  —  Irregularity  —  Evi- 
dence, Failure  to  Consider  —  Judicial 
Reference. — A  judicial  referee,  in  an  advoca- 
tion in  which  there  had  been  a  concluded  proof, 
after  allowing  an  additional  proof  before 
answer,  and  intimating  that  he  doubted 
whether  he  could  take  it  into  consideration, 
issued  his  award,  without  specially  referring 
to  the  additional  proof.  Held  that,  even  if  he 
had  not  taken  it  into  consideration,  an  objec- 
tion to  the  award  on  that  ground  would  be 
irrelevant.  Campbell  v.  Campbell,  1843,  5  D. 
530;  15  J.  279* 

156.  Procedure  —  Irregularity  —  Evi- 
dence, Failure  to  Hear  —  Admission  by 
Arbiter  of  Ignorance  of  Trade  Custom- 
Remit  to  Hear  Further  Evidence  Refused. 

— After  an  award  in  a  judicial  reference,  a 
remit  to  the  referee  to  hear  parties  further 
refused,  although  the  referee,  on  being  ex- 
amined, admitted  that  he  was  not  himself 
acquainted  with  the  practice  of  merchants  in 
a  certain  branch  of  trade  out  of  which  one  of 
the  claims  referred  to  in  his  award  arose,  and 
that,  having  previously  expressed  his  willing- 
ness to  receive  evidence  on  that  point,  he 
ultimately  decided  without  such  evidence. 
Low  v.  Banks,  1836,  14  S.  869  * 

157.  Procedure  —  Irregularity  —  Evi- 
dence, Failure  to  Hear— Award  Based  on 


Written  Evidence  without  Further  Proof 
—Failure  to  Award  Expenses.— An  award  in 
a  judicial  reference  entered  into  after  a  proof 
of  disputed  facts  had  been  allowed,  is  not 
reducible  on  the  ground  that  the  referee  had 
judged  on  written  evidence,  without  further 
proof,  and  that,  on  pronouncing  his  award,  he 
said  nothing  as  to  expenses,  and  only  found 
them  due  on  the  cause  being  again  remitted  to 
him  by  the  judge.  Colquhoun  v.  Haig,  1825, 
3  S.  424  * 

158.  Procedure  —  Irregularity  —  Evi- 
dence, Failure  to  Record  ad  longum— 
Acquiescence— Failure  to  Hear  Parties  on 
Evidence. — A  party  to  a  judicial  reference, 
having  agreed  that  the  referee  should  take 
merely  such  notes  of  the  evidence  as  might  be 
requisite  to  guide  him  in  framing  his  report 
instead  of  having  it  taken  down  ad  longum, 
and  having,  without  objection,  suffered  the 
referee  to  make  his  report*  although  parties 
had  not  been  heard  on  the  proof,  was  held  not 
entitled  to  be  heard  before  the  Lord  Ordinary 
on  the  effect  of  the  proof.  Flounders  v. 
Flounders,  1826,  4  S.  459* 

159.  Procedure  —  Irregularity  —  Evi- 
dence, Refusal  to  Allow.— A  cargo  of  hemp 
having  been  damaged,  and  conflicting  reports 
upon  the  liability  therefor  having  been  made 
(1)  by  two  shipmasters  who  reported  on  behalf 
of  the  consignees,  and  (2)  by  two  other  reporters 
on  behalf  of  the  master.  The  consignees  and 
owner  referred  the  matter  to  an  arbiter, 
empowering  him  to  take  evidence  as  to  the 
cause  of  damage  and  the  amount  of  damage 
done.  The  arbiter,  after  examining  one  of 
the  consignees1  reporters  and  an  independent 
person,  refused  to  examine  the  parties  who 
surveyed  the  vessel  at  the  shipmaster's  instance, 
or  to  allow  any  further  opportunity  for  the 
examination  of  the  other  reporter  on  behalf  of 
the  consignees,  declared  himself  satisfied  that 
the  first  report  was  correct,  and  pronounced 
a  decree-arbitral  in  conformity  with  it,  al- 
though the  owner  of  the  vessel  repeatedly  urged 
the  necessity  of  examining  said  other  reporter, 
and  offered  to  prove  by  other  evidence  that  the. 
damage  was  occasioned  by  sea  risk,  and  not  by 
improper  dunnage.  Held  that  the  decree  was 
good,  notwithstanding  the  arbiter's  refusal  to 
receive  the  proof  tendered.  Miller  <b  Sons  v. 
Millar,  1855,  17  D.  689 ;  27  J.  292  * 

160.  Procedure  —  Irregularity  —  Evi- 
dence, Refusal  to  Allow— Corruption  — 
Award  Parte  Inaudita.— In  a  submission 
between  a  shipowner  and  master,  the  arbiter 
at  first  dismissed  the  claim  of  the  owner,  but 
thereafter  allowed  both  parties  a  proof  of  the 
state  of  freights  at  Bombay,  and  the  master's 
conduct  there.  Owing  to  both  parties  having 
transmitted  instructions  to  the  same  solicitors 
at  Bombay,  the  commission  to  take  proof  there 
was  not  reported  within  the  limited  time,  and 
the  arbiter  refused  a  motion  by  the  shipowner 
for  a  renewal  of  it,  and  pronounced  a  final 
award  dismissing  his  claim,  after  considering 
the  evidence  of  six  witnesses  for  the  master, 
and  one  for  the  owner,  who  had  been  examined 
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in  this  country.  Held  that  the  refusal  to  renew 
the  commission  was  such  misconduct  on  the 
part  of  the  arbiter  as  to  amount  in  law  to  cor- 
ruption ;  and  the  decree  was  therefore  null  and 
void.  Mitchell  v.  Cable,  1848,  10  D.  1297  ;  20 
J.  47a* 

161.  Procedure  —  Irregularity  —  Evi- 
dence, Refusal  to  Allow  —  Corruption— 
"Power  to  Arbiters  to  Take  all  Probation 
They  Think  Necessary."— A  dispute  having 
arisen  upon  a  contract  of  sale,  the  parties 
entered  into  a  submission  of  their  claims  upon 
it,  "with  power  to  the  arbiters  to  take  all 
manner  of  probation  they  may  think  necessary." 
After  hearing  the  parties  personally,  and 
considering  the  contract  and  productions,  the 
arbiters  issued  a  decree-arbitral  without  hear- 
ing parole  evidence,  though  tendered  by  one 
of  the  parties.  Held  that  this  refusal  to  receive 
evidence  was  not,  in  the  circumstances,  a 
sufficient  ground  of  reduction.  Mowbray  v. 
Dickson,  1848,  10  D.  1102  ;  20  J.  405  * 

162.  Procedure  —  Irregularity  —  Evi- 
dence, Refusal  to  Allow— Matters  within 
Arbiter's  Own  Knowledge  and  Skill  — 
Failure  to  Issue  Notes  of  Opinion.— Held 
that  it  was  no  objection  to  an  arbiter's  award 
that  he  had  refused  to  receive  evidence  on 
matters  fully  within  his  own  knowledge  and 
skill,  or  that  he  had  not  issued  notes  of  his 
opinion.  Johnston  v.  Cheape,  1817,  5  Dow  247  ; 
6 Pat  339,  342* 

163.  Procedure  —  Irregularity  —  Evi- 
dence,  Refusal  to  Allow— Proof;  Refusal  of. 
—A  refusal  by  an  arbiter  to  allow  a  proof  held 
no  objection  to  his  decree.  Union  Canal  Co.  v. 
Davidson,  1836,  15  S.  194. 

161  Procedure  —  Irregularity  —  Evi- 
dence,  Refusal  to  Allow— Proof;  Refusal  of 
—The  refusal  by  arbiters,  who  as  persons  of 
skill  and  experience  in  such  matters  had  been 
appointed  valuators  of  stock,  to  allow  evidence 
that  certain  lists  of  patterns  and  articles  of 
stock  were  erroneous,  coupled  with  a  personal 
inspection  by  them  of  the  stock  independent 
of  said  lists,  held  not  to  be  such  a  failure  of 
duty  on  their  part  as  to  amount  to  legal  cor- 
ruption. Laidtaw  v.  Robertson,  1869,  8  S.  L.  R. 
567. 

165.  Procedure  —  Irregularity  —  Evi- 
dence, Refusal  to  Allow— Proof;  Refusal 

at—Held  that  an  arbiter  is  sole  judge  of  the 
propriety  of  allowing  a  proof,  and  the  refusal 
of  it  raised  no  presumption  of  corruption  ; 
and  that  the  award  could  not  be  set  aside 
on  the  ground  of  such  refusal.  Ledingham  v. 
ElfhinsUme,  1869,  22  D.  246  ;  33  J.  102* 

166.  Procedure  —  Irregularity  —  Evi- 
dence, Rejection  of  —  Opinion  (per  Lord 
Mackenzie),  that  it  is  not  a  relevant  ground  for 
reducing  a  decree-arbitral,  that  the  arbiter  has 
rejected  competent  evidence.  If  an  arbiter 
judges  fairly  of  the  competency  of  evidence, 
and  happens  to  be  wrong,  his  award  cannot  be 
set  aside  on  that  account.  Ferrier  v.  Alison, 
1843,  5  D.  456 ;  15  J.  227* 


167.  Procedure  —  Irregularity  —  Evi- 
dence, Rejection  of— Arbiter  a  "Person  of 
Skill " — Corruption. — Held  that  it  was  not  a 
ground  for  reducing  a  decree-arbitral  that  the 
arbiter  to  whom  the  value  of  land  had  been 
referred,  as  "  a  person  of  skill,"  but  with  power 
to  take  all  manner  of  probation  he  might  think 
necessary,  refused  to  receive  parole  evidence  as 
to  the  value.  Observed  that  the  rejection  of 
competent  evidence,  unless  it  amounted  to 
corruption,  was  not  a  ground  for  reducing  a 
decree  -  arbitral.  Macdonald  v.  Macdonald, 
1843,  6  D.  186;  16  J.  131* 

168.  Procedure— Irregularity— Evidence 
Taken  Outwith  Presence  of  Parties- 
Accounts— Disputed  Facts— Corruption.— 

In  a  case  mainly  of  accounting,  the  examination 
of  witnesses  outwith  the  presence  of  the  parties 
held  not  a  ground  for  reduction  of  a  decree-arbi- 
tral. Observed,  this  ought  not  to  be  done  in  cases 
of  disputed  facts.  The  arbiter's  having  com- 
municated to  one  of  the  parties  only  that  he 
had  had  one  interview,  and  was  to  have 
another,  with  one  of  the  witnesses,  was  not 
such  an  irregularity  as  inferred  corruption,  and 
afforded  no  relevant  ground  of  reduction,  the 
party  to  whom  the  communication  had  been 
made  not  having  been  present  at  either  of  the 
interviews.  Barr  &  Others  v.  Macnaughton 
db  Bruce,  1852,  15  D.  21  ;  25  J.  18  ;  2  Stuart 
18.  So  also  the  receipt  by  the  arbiter  of 
information  from  one  of  the  parties  outwith 
the  presence  of  the  other  held  not  to  amount  to 
corruption.  Campbell  v.  M'Holm,  1863,  2  M. 
271 ;  36  J.  121  * 

169.  Procedure  —  Irregularity  —  Failure 
to  Enquire— Award  on  ex  parte  Statement 
—Corruption— Competency  of  Reducing  an 
Interim  Award  without  Challenging 
Submission. — In  a  reduction  of  a  submission 
and  interim  decree-arbitral,  insisted  in  as  to 
the  interim  decree-arbitral  only,  leaving  the 
submission  unchallenged,  held  irrelevant  to 
entitle  the  pursuer  to  issues  whether  the 
arbiter  acted  (1)  ultra  vires,  and  (2)  corruptly 
in  pronouncing  the  interim  decree,  to  aver 
that  the  arbiter  had  failed  to  enquire  whether 
the  work  was  being  properly  proceeded  with, 
had  failed  to  consider  the  pursuer's  claim 
for  penalties,  had  granted  certificates  entitling 
defender  to  payments  upon  his  own  ex  parte 
statements  and  without  nearing  pursuer,  and 
had  mixed  himself  up  in  a  petty  transaction 
as  to  chimneypieces  from  which  it  was  not 
averred  that  he  made  any  profit.  Question  (cf. 
Drew  v.  Drew  dk  Leburn,  1855,  18  D.  (H.  L.)  4  ; 
2  Macn.  1 ;  27  J.  273),  whether  the  action  as  so 
limited  was  competent.  Walls  v.  Connell,  1862, 
24  D.  1048  ;  34  J.  535  * 

170.  Procedure  — Irregularity  — Failure 
to  Hear  Parties. — It  is  an  implied  condition 
of  every  arbitration  that  parties  shall  be  fully 
heard.     Cameron  v.  Menzies,  1868,  6  M.  279* 

171.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  — Acquiescence.  — It  was 

agreed  between  a  party  representing  an 
association  of  archers  and  the  tenant  of  grass 
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parks  in  which  they  intended  to  hold  a 
meeting,  to  refer  to  the  award  of  a  keeper 
of  meadows  on  account  of  his  particular  skill 
and  knowledge  the  damage  thus  occasioned. 
The  arbiter  examined  the  ground  before, 
during,  and  after  the  meeting,  and  issued  to 
the  parties  a  statement  of  the  opinion  which 
he  had  formed.  The  party  acting  for  the 
archers  did  not  apply  to  be  heard ;  and 
although  intimation  was  made  to  him  that 
a  decree  in  terms  of  the  opinion  would  be 
issued,  he  lodged  no  objections.  An  objection 
by  him  to  the  decree  that  it  was  void,  having 
been  pronounced  without  hearing  parties,  re- 
pelled. Latta  v.  Macrae,  1852,  14  D.  641 ; 
24  J.  319;  1  Stuart  601* 

172.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— Arbiter  a  Man  of  Skill.— 
Held  that  it  is  not  a  relevant  ground  for  setting 
aside  a  decree-arbitral  fixing  the  value  of  a 
sheep-stock,  that  it  was  pronounced  without 
hearing  parties,  if  the  arbiter  was  a  man  of 
skill  ana  made  a  sufficient  inspection  of  the 
stock.  Observed  that  a  failure  to  hear  parties 
which  could  be  founded  on  as  a  ground  of 
reducing  an  award  must  be  wrongful.  Mac- 
kenzie v.  Hill,  etc.,  1868,  5  S.  L  R.  578  ;  40 
J.  499. 

173.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  —  Averments  —  Corrup- 
tion.— In  a  reduction  of  a  decree-arbitral,  on 
the  ground  that  the  arbiter  had  decided-  with- 
out hearing  parties,  it  is  not  necessary  to  aver 
corruption.  M'Phersons  v.  Ross,  1831,  9  S. 
797 ;  6  Fac.  625* 

174.  Procedure  — Irregularity  — Failure 
to  Hear  Parties— Bankruptcy—Award  Pro- 
nounced after  First  Deliverance  in  Seques- 
tration of  a  Party  to  Reference— Creditors 
not  Represented.— A  decree-arbitral,  pro- 
nounced after  the  first  deliverance  on  a  petition 
for  sequestration  of  the  estates  of  one  of  the 
parties  to  the  submission,  held  inept,  as  his 
creditors  had  not  been  called  or  heara  for  their 
interest  Barbour  v.  Wight,  21  Nov.  1811, 
F.C.* 

175.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— Bar. — A  party  complaining 
that  an  oversman  had  not  allowed  him 
sufficient  time  to  answer  a  paper  and  comment 
on  certain  productions  made  by  the  opposite 
party  held  barred  from  pleading  he  had  not 
been  heard  by  his  previous  actings  in  evading 
a  request  by  the  oversman  to  prorogate  the 
submission  and  throwing  obstacles  in  the  way 
of  his  completing  the  investigation  necessary 
for  a  decision.  Paterson  v.  Sanderson,  1829, 
7  S.  616  * 

176.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— Corruption— Actual  or 
Constructive— Moral  Bias  or  Unfairness.— 
In  a  reduction  of  a  decree-arbitral  on  issues 
of  corruption,  and  of  not  hearing  parties.  Held 
that,  in  order  to  justify  the  jury  in  finding 
corruption  to  have  been  proved,  it  was  neces- 
sary that  there  should  have  been  evidence  of 
a  moral  bias  or  unfairness  on  the  part  of  the 


arbiter.  Cameron  v.  Menzies,  1868,  6  M.  279 ; 
40  J.  249.     See  also  Fraser  v.  Wright,  1838, 

16  S.  1049  * 

177.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  —  Failure  to  Inspect 
Subjects.  —  Under  a  mineral  lease  it  was 
agreed  that  the  value  of  coal  left  unsold  by  the 
lessees  at  the  expiry  of  the  lease  should  be 
ascertained  by  arbitration.  Arbiters  were 
mutually  appointed  by  the  lessees  and  pro- 
prietor ;  but  having  differed,  the  arbiters 
appointed  an  oversman,  who  pronounced  an 
award.  In  a  reduction  of  this  award,  on  the 
ground  that  it  had  been  pronounced  without 
hearing  parties,  and  without  a  proper  inspec- 
tion of  tne  coal,  held  (1)  that  the  overman's 
duty  here  being  an  exercise  of  skill,  it  was  not 
a  valid  objection  to  his  award  that  parties  had 
not  been  heard ;  but  (2)  that  a  partial  inspec- 
tion of  the  subject  might  affect  the  validity  of 
the  award  :  therefore  issues  granted  to  try  the 
question.     M'Nair's   Trs.  v.  Roxburgh,  1865, 

17  D.  445  ;  27  J.  189.* 

178.  Procedure  — Irregularity  — Failure 
to  Hear  Parties— Inspection  by  Arbiter  out- 
with  Presence  of  One  Party.— The  award  of 
an  oversman  in  a  submission  set  aside,  as  pro- 
nounced after  an  inspection  of  the  disputed 
marches  in  presence  of  one  party  but  outwit h 
the  presence  or  knowledge  of  the  other  and 
without  giving  the  latter  an  opportunity  of 
being  heard.  E.  of  Dunmore  v.  M'hdurner, 
1835,  13  S.  356.  See  also  Heggie  d>  Co.  v. 
Stark,  etc.,  1825,  3  S.  488* 

179.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  —  Judicial  Reference  — 
Remit  Back  to  Referee.— On  a  motion  to 
sustain  the  award  of  a  judicial  referee,  and  to 
decern  in  conformity  thereto,  it  was  objected 
that  parties  had  not  been  heard  at  all  before 
the  award  was  pronounced  :  this  being  ad- 
mitted, the  court  refused  to  interpone  their 
authority  to  the  award,  and  remitted  to  the 
referee  to  give  parties  an  opportunity  of  being 
heard  before  him.  Lyle  v.  Nelson,  1844,  6  D. 
1163;  16  J.  506. 

180.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  —  Judicial  Reference  — 
Remit  to  Judge. — Award  of  a  judicial  referee 
recalled,  on  the  ground  that  he  had  omitted  to 
hear  parties  on  a  proof,  and  the  case  remitted 
to  the  judge  to  hear  them  as  upon  a  concluded 
cause.  Glennie  v.  M'Phail,  1825,  3  S.  574. 
Affd.  on  merits,  3  W.  &  S.  389. 

181.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— No  Demand  to  be  Heard. 

— A  decree-arbitral,  which  was  pronounced 
without  having  allowed  the  parties  an  oppor- 
tunity of  being  heard,  held  inept,  although  it 
was  alleged  that  no  demand  to  be  heard  was 
made,  and  that,  from  the  nature  of  the  case,  a 
hearing  would  have  been  of  no  avail.  Lang- 
muir  v.  Sloan,  1840,  2  D.  877  ;  15  Fac.  874* 

182.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties  at  One  Stage  of  Proof— 
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Award  Proceeding  on  ex  parte  Affidavit- 
Only  One  of  Certain  Joint  Owners  a  Party 
to  Reference— Admission  of  Incompetent 
Evidence. — A  party,  who  was  a  joint  owner 
of  a  ship,  insured  for  himself  and  the  other 
owners,  and  on  her  loss,  entered  into  a  sub- 
mission with  the  underwriters  as  to  whether  the 
loss  was  total  or  partial.  In  the  course  of  the 
reference  there  was  produced  by  the  owner, 
under  an  allowance  of  proof  to  both  parties,  an 
affidavit  taken  abroad  in  absence  of  the  under- 
writers, and  which  in  the  subsequent  debate 
was  objected  to,  but  the  objection  disregarded  ; 
and  the  arbiter  (contrary  to  his  original 
opinion)  found  that  the  loss  was  total.  field, 
in  a  reduction  of  his  decree— (1)  that  the 
underwriters  having  entered  into  the  reference 
were  barred  from  objecting  to  the  title  of  the 
other  party  that  he  was  not  sole  owner ;  and 
(2)  that  the  allegation  that  the  decree  pro- 
ceeded on  the  ex  parte  affidavit,  and  so  was 
contrary  to  the  principles  of  justice,  was 
irrelevant.  Alston  v.  Chajypele,  1839, 2  D.  248 ; 
15  Fac.  245. 

183.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— Oversman'g  Award  after 
Consideration  of  Arbiters'  Reports.  —  A 
landlord  was  bound  to  put  houses  and  fences 
in  repair  to  the  satisfaction  of  two  parties 
namea,  who,  in  case  of  difference  of  opinion, 
Had  power  to  choose  an  oversman ;  and  naving 
differed,  they  chose  an  oversman,  who,  on 
considering  their  reports  and  opinions,  and 
infracting  the  premises,  issued  an  award 
without  hearing  parties.  Held  that  the  strict 
rales  applicable  to  ordinary  arbitration  could 
not  be  applied  to  references  of  this  description, 
tad  that  his  award  was  not  liable  to  reduction 
on  the  ground  that  parties  were  not  heard. 
^Gregory.  Stevenson,  1847,  9  D.  1056 ;  19  J. 
455.* 

184.  Procedure  —  Irregularity  —  Failure 
to  Hear  Parties— By  Oversman  Present  at 
Debate— Claim  for  Rehearing.— An  overs- 
man  appointed  at  the  outset  who  had  sat  with 
the  arbiters  throughout  the  proceedings  and 
heard  the  proof,  on  their  differing  and  signing 
a  minute  of  devolution  upon  him,  issued  a 
draft  decree -arbitral.  One  of  the  parties 
baring  then  demanded  to  be  heard  generally 
on  the  whole  case,  and  not  alleging  any 
omission  in  the  previous  argument,  or  any 
newly  emerging  fact,  the  oversman  refused  the 
demand,  and  pronounced  his  decree-arbitral. 
Held  that  the  arbitration  had  not  been  vitiated 
nor  the  oversman  disqualified  by  his  having 
token  part  in  the  proceedings  throughout ; 
that  the  parties  were  not  entitled  as  a  matter 
of  right  to  be  re-heard  ;  and  that  it  was  no 
objection  to  the  decree-arbitral  that  the  overs- 
man  had  pronounced  it  on  information 
ffifliwd  in  his  capacity  of  oversman  elect. 
waved,  that  it  is  a  good  practice  for  arbiters 
to  commence  by  nominating  an  oversman. 
Oravfwd  v.  Peterson,  1858,  20  D.  488 ;  30 
J.  263. 

A 185.  Procedure-— Irregularity --Failure 
to  "Hear  with  Effect "  or  Eeceive  Reclaim- 


ing Petition. — Where  it  was  not  denied  that 
a  party  had  been  heard  by  a  judicial  referee, 
an  allegation  that  he  had  not  been  heard  with 
effect,  and  that  the  referee  did  not  receive  a  re- 
claiming petition  after  he  had  issued  his  award, 
held  irrelevant.  George  v.  Milne,  1836,  14  S. 
404. 

186.  Procedure  —  Irregularity  —  Failure 
to  Observe  Statutory  Condition— Judicial 
Reference— Ultra  vires — Divisibility  of 
Award. — In  a  judicial  reference  of  an  action 
by  a  joint-stock  company  against  a  partner  for 
payment  of  two  calls  of  stock,  held  that,  as  the 
referee  had  decerned  for  payment  of  both  calls 
at  one  time,  whereas  by  the  statute  constituting 
the  company  an  interval  of  one  month  should 
elapse,  the  decree  was  invalid  except  as  to  the 
first  call,  and  was  in  other  respects  conditional 
and  inconclusive.  Clyntfs  Trs.  v.  Edinburgh 
Oil  Gas  Co.,  1835,  2  S.  &  M'L.  243.  Revg. 
10  S.  723  * 

187.  Procedure —  Irregularity —  Failure 
to  Swear  Witnesses— No  Objection  Taken 
by  Parties. — Persons  of  skill,  referees  under 
a  mineral  lease,  having  found  the  workings 
of  a  coal-field  inaccessible  in  consequence  of 
the  accumulation  of  water,  held  entitled  to 
form  their  judgment  upon  the  statement  of 
others,  and  not  bound  to  put  the  witnesses 
on  oath.  Cochrane  v.  Guthrie,  1861, 23  D.  865  ; 
33  J.  430.  See  also  Stewart  v.  Boss,  1822,  1  S. 
335,  where  the  parties  did  not  object  at  the 
time.* 

188.  Procedure— Irregularity— Informal 
Award— Evidence  Taken  outwith  Presence 
of  One  Party— Continuance  of  Reference.— 

Question,  whether  a  reference  which  had  gone 
the  length  of  an  informal  award  had  fallen 
through  irregularities  on  the  part  of  the 
arbiters  and  oversman  in  holding  a  meeting 
and  allowing  proof  to  be  led  without  notice 
to  and  in  the  absence  of  one  of  the  parties, 
or  whether  it  could  still  be  proceeded  with 
on  the  chance  of  the  arbiters'  allowing  that 
party  to  lead  his  proof  before  issuing  a  final 
award.  Dudgeon  v.  Robertson,  1859,  21  D.  351 ; 
31  J.  193. 

189.  Procedure— Irregularity— Issue  of 
Award  after  Tune  Allowed— Suspension- 
Reduction — Process. — A  note  of  suspension 
of  a  decree-arbitral,  pronounced  by  the  arbiter 
appointed  by  the  contract  between  a  railway 
company  and  one  of  its  contractors,  against 
the  representatives  of  the  contractor,  who  had 
since  deceased,  refused,  notwithstanding  it  was 
averred  that  the  submission  had  come  to  an 
end,  that  notice  had  not  been,  in  terms  of  the 
contract,  received  by  all  the  representatives  six 
days  before  the  award  was  issued,  and  that 
parties  had  not  been  fully  heard  before  the 
arbiter  issued  his  order, — the  court  observing 
that  the  suspenders,  if  they  saw  fit,  might 
raise  a  reduction.  Anderson  v.  Aberdeen  Sly. 
Co.,  1850,  12  D.  781 ;  22  J.  335* 

190.  Procedure— Irregularity— Issue  of 
"Joint  Report  and  Interim  Decree"  of 
Arbiters— No  Regular  Award— Devolution 
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of  Points  of  Difference  on  Oversman.— 

Arbiters  issued  notes  of  their  opinions  as  to 
some  of  the  points  in  a  submission,  which  they 
entitled  "joint  report  and  interim  decree," 
without  pronouncing  any  regular  decree  ;  and 
in  their  report  they  devolved  points  of  difference 
upon  the  oversman,  who  pronounced  a  decree 
limited  to  those  points.  Held  that  the  interim 
decree  or  report  was  not  valid  as  a  decree- 
arbitral;  and  that  the  decree  pronounced  by 
the  oversman,  deciding  only  part  of  the  matter 
referred,  could  not  stand  by  itself.  Runciman 
v.  Craigie,  1831,  9  S.  629  * 

191.  Procedure— Irregularity— Partial- 
ity Amounting  to  Constructive  Corruption. 
— Where  a  decree  appears  so  partial  as  to 
amount  to  constructive  corruption  in  the 
makers  of  it,  it  may  be  reducible  in  terms  of 
the  Act  and  Regulation  1695.  Colquhoun  v. 
Corbet,  1784,  2  Pat.  626  * 

192.  Procedure  — Irregularity— Partial- 
ity Amounting  to  Corruption— Specifica- 
tion.— Averments  that  the  proceedings  of  an 
arbiter  were  "  tainted  with  partiality  and 
denial  of  justice  amounting  in  law  to  corrup- 
tion" followed  by  a  statement  of  facts  and 
circumstances  amounting  to  nothing  more  than 
that  the  arbiter  adopted  a  mistaken  view  of 
the  evidence,  fell  into  error  as  to  some  matters 
of  accounting,  and  proceeded  in  the  assumption 
of  erroneous  law,  held  irrelevant.  Paid  v. 
Henderson,  1867,  5  M.  613;  39  J.  307; 
3  S.  L.  R.  179  * 

193.  Procedure  —  Irregularity  —  Party's 
Agent  Acts  as  Clerk  to  Reference.— The 
employment  of  the  agent  of  one  of  two  parties 
submitters,  as  clerk  to  the  submission,  would 
render  the  decree t-arbitral  reducible  at  the 
instance  of  the  other,  unless  he  had  consented 
to  such  employment.  Mowbray  v.  Dickson, 
1848,  10  D.  1102  ;  20  J.  405  * 

194.  Procedure  —  Irregularity  —  Party's 
Agent,  Refusal  to  Allow  Attendance  of  at 
Proof— Refusal  to  Allow  Reference  to 
Party's  Oath— Reduction  of  Award.— The 
arbiter  has  a  discretion  as  to  whether  he  will 
allow  parties  to  be  heard  by  counsel  or  agents 
or  only  by  themselves,  and  as  to  what  proof  he 
should  admit  and  what  is  the  import  thereof. 
Accordingly  it  is  not  relevant  to  reduce  a 
decree-arbitral,  that  the  arbiter  refused  to 
allow  the  law  agent  of  the  pursuer  to  attend 
the  proof,  and  to  admit  a  reference  by  the 
pursuer  to  the  oath  of  his  opponent.  Kirkaldy 
v.  Dalgairns,  16  June  1809,  F.  C  * 

195.  Procedure  — Irregularity— Refusal 
to  Hear  Parties  as  to  Number  of  Visits 
Charged  in  an  Account— Judicial  Reference. 

— An  action  was  brought  by  a  surgeon  for 
payment  of  an  account  for  professional 
business.  The  defender  having  disputed, 
inter  alia,  the  number  of  visits  charged,  the 
parties  agreed  "to  refer  the  charges  in  the 
account"  to  a  judicial  referee,  the  defender 
"adhering  to  his  defences  in  all  respects." 
The  award  bore  that  the  referee  had  heard 


parties,  and  had  examined  the  charges  in  the 
account,  and  that  no  "special  objections  were 
stated,"  except  to  two  items.  Held  that  the 
court  could  not  in  this  process  listen  to  an 
objection,  that  the  referee  had  refused  to  hear 
parties  as  to  the  actual  number  of  visits 
charged.  Robertson  v.  Davidson,  1833,  11  S. 
659* 

196.  Procedure— Issue  of  Notes  Previous 
to  Decree— Necessity  for.— It  is  not  impera- 
tive to  issue  notes  previous  to  decree.  M'Callum 
v.  Robertson,  1826,  2  W.  &  S.  344.  Affg.  4  S. 
66* 

197.  Procedure— Issue  of  Notes  Previous 
to  Decree— Necessity  for— Judicial  Refer- 
ence.— It  is  always  proper  although  possibly 
not  essential  for  an  arbiter  to  issue  notes  of  his 
intended  award  and  give  the  parties  an 
opportunity  of  being  heard  thereon.  Where  a 
judicial  referee  pronounced  a  final  award 
fifteen  months  after  the  last  proceedings  in 
the  cause,  the  court  refused  to  interpone  their 
authority  thereto,  but  remitted  to  the  referee 
to  hear  parties  further.  Baxter  v.  Macarthur, 
1836,  14  S.  549  ;  11  Fac.  468. 

198.  Procedure— Judicial  Referee— Re- 
port of  on  Division  of  Commonty  — 
Suggested  Alteration— Remit— When,  after 
a  judicial  referee  in  a  division  of  commonty 
has  given  in  his  report,  suggesting  the  terms 
of  the  decree  of  division,  an  alteration  has 
been  suggested,  the  regular  course  is  to  remit 
to  the  judicial  referee  to  make  it  Lord 
Advocate  v.  Heddle,  1856,  18  D.  1211;  28 
J.  616  * 

199.  Procedure— Obtaining  of  Award  by 
Improper  and  Unfair  Procedure— Reduc- 
tion.— Where  the  agent  of  one  of  the  parties 
to  a  submission  obtained  a  decree-arbitral  by 
improper  and  unfair  procedure,  held  that  the 
decree  was  liable  to  reduction.  Colder  v. 
Gordon,  1837, 15  S.  463 ;  12  Fac.  417  * 

200.  Procedure  —  Prorogation  —  Failure 
to  Prorogate  after  Devolution— Award. 
Nullity  of — A  submission  was  prorogated 
from  22  Nov.  1814  to  the  day  of 
next,  and  the  arbiters  having  differed  in 
opinion  and  devolved  the  submission  on  an 
oversman  on  11th  July  1815,  he  without 
further  prorogation  pronounced  judgment  on 
4th  July  1816.  Held  that  the  devolution  did 
not  import  a  prorogation,  and  that  the  judg- 
ment was  null.  Thomson  v.  Norton,  28  Jan. 
1818,  F.  C  * 

201.  Procedure— Prorogation— Failure  to 
Write  Prorogation  on  Separate  Stamp  — 
Indorsation   on  Submission.  —  It  is  not  a 

ground  of  reduction  of  a  decree-arbitral  that 
a  prorogation  of  a  submission  containing  no 
power  to  prorogate  was  not  written  on  a  sepa- 
rate stamp,  but  indorsed  on  the  submission. 
Paterson  v.  Sanderson,  1829,  7  S.  616  * 

202.  Procedure— Prorogation— Issue  of 
Award  after  Expiry  of  Submission.— Ar- 
biters, although  they  have  issued  and  inti- 
mated to  the  parties  notes  of  a  proposed  decree* 
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arbitral,  with  a  direction  to  the  clerk  to 
prepare  an  interim  decree-arbitral  on  the  prin- 
ciples thereof,  unless  objections  were  lodged 
within  fourteen  days,  cannot,  after  the  ex- 
piration of  the  submission,  convert  the  notes 
into  a  decree  -  arbitral.  Lang  v.  Brown  <£* 
Ferguson,  1855,  2  Macq.  93.  Affg.  15  D.  38; 
25  J.  37  ;  2  Stuart  29  * 

203.  Procedure— Prorogation,  Non-Holo- 
graph and  Untested  Minute  of— Date.— 
Prorogations  of  a  submission  held  probative  of 
their  own  dates,  though  not  subscribed  before 
witnesses,  nor  holograph  of  the  arbiter.  Gordon 
v.  Montetth,  10  Dec.  1812,  F.  C.  Stewart  v. 
WathersUme,  8  Mar.  1804,  F.  C. ;  M.  16911  * 

204.  Procedure— Prorogation  by  Overs- 
man— Effect  thereof  in  Extending  Time  for 
Issue  of  Award  by  Arbiters  on  Points  not 
Devolved  upon  Oversmau.— If  two  arbiters, 
agreeing  on  certain  points,  devolve,  in  the 
pursuance  of  their  authority,  the  decision  of 
others  on  an  oversmau,  he  can  prorogate  the 
submission  only  so  far  as  relates  to  what  is 
referred  to  him.  He  cannot  prorogate  the 
submission  in  ioio.  Lang  v.  Brown  <£  Ferguson, 
1855,  2  Macq.  93.  Bevg.  1852,  15  D.  38;  25  I 
J.  37 ;  2  Stuart  29  * 

205.  Procedure— Prorogation— Statutory 
Reference.  —  The  parties  to  a  statutory 
reference  may  competently  prorogate  it. 
Clark  v.  City  of  Glasgow  Union  Rly.  Co.,  1868, 
6S.LR  185. 

206.  Procedure— Prorogation  andDevolu- 
tion — Testing. — A  devolution  by  an  oversmau 
and  prorogation  of  a  submission  do  not  require 
to  be  tested.  Kirkaldy  v.  Dalgairns,  16  June 
1809,  F.  C* 

207.  Procedure— Prorogation— Year  and 
Day. — A  submission  was  prorogated,  on  the 
5th  of  February  1823,  "to  the  day  of 

next,"  and  the  next  prorogation  was 
on  the  6th  February  1824.  Held  effectually 
prorogated.  E.  of  Dunmore  v.  M'lnturntr, 
1829,  7  S.  595  ;  4  Fac.  854  * 

208.  Procedure— Prorogation— Year  and 
Day. — A  submission  limited  to  the 

day  of  next  to  come,  with  power  to 

the  arbiters  to  prorogate  to  any  future  day  at 
pleasure,  was  found  to  expire  by  the  lapse  of 
a  year  from  the  date  of  a  prorogation  to  the 
day  of  though  not  followed 

by  the  words  "next  to  come.*  Stark  v.  Thorn, 
23  Dec  1820,  F.  C.  App. ;  see  also  APKessock 
v.  Drew,  1822,  2  S.  13* 

209.  Procedure— Prorogation— Year  and 
Day— Pailure  to  Prorogate— Contract.— A 
submission,  forming  part  of  an  agreement, 
does  not  fall  by  an  omission  to  prorogate 
within  the  year.  HaUcett  v.  E.  of  Elgin,  1835, 
1  S.  &  M'L.  629.    Affg.  5  S.  154. 

210.  Procedure— Prorogation— Year  and 
Day  —  Implied  Power  to  Prorogate  — 
Actings  of  Parties. — Two  arbiters  accepted 
and  acted  in  a  reference  in  which  their  award 
was  to  be  given  "  on  or  before  15th  May  next."  i 


No  award  having  been  given  by  15th  May  the 
parties  made  various  prorogations  of  the  time 
tor  determining  the  submission  and  finally 
empowered  the  arbiters  to  prorogate.  One  of 
the  arbiters  died  before  an  award  was  given  and 
the  parties  by  minute  of  agreement  authorised 
the  surviving  arbiter  "to  judge  solely  and 
finally  in  the  matter  ...  as  at  this  date." 
Thirteen  months  thereafter  he  after  two  pro- 
rogations  issued  proposed  findings  and  pro- 
nounced a  decree.  Held  in  a  reduction  thereof 
that  the  last  minute,  as  construed  by  the  con- 
duct of  parties,  contained  a  sufficient  power  to 
prorogate,  and  that  the  decree-arbitral  was  not 
reducible,  on  the  ground  that  at  the  date 
thereof  there  was  no  subsisting  submission  to 
the  surviving  arbiter.  Gowans  v.  Duncan, 
1859,  21  D.  403 ;  31  J.  228  * 

211.  Procedure— Prorogation— Year  and 
Day— Implied  Prorogation.— Where  a  sub- 
mission was  unlimited  in  time,  and  did  not 
contain  the  usual  blank  clause  applicable  to 
the  endurance,  and  the  parties,  after  the 
expiry  of  a  year,  went  on  pleading  and  lead- 
ing proof,  held  that  the  submission  did  not  fall 
by  the  lapse  of  the  year ;  and  that,  at  any 
rate,  the  parties  had  prorogated  it  by  their 
conduct.  Fleming  v.  Wilson,  1827,  5  S.  906 ; 
2  Fac.  611  * 

212.  Procedure— Prorogation— Year  and 
Day— Personal  Bar— Acquiescence.— One 
of  five  parties  to  a  reference  in  which  power 
to  prorogate  was  given  to  the  arbiter  raised  a 
reduction  of  the  award  on  the  ground  that  two 
prorogations  had  been  made  by  the  arbiter 
before  all  the  parties  had  signed  the  submis- 
sion which  they  did  not  do — if  the  proroga- 
tions were  ineffectual — until  after  the  legal 
time  had  expired.  Held  that  as  he  had  seen 
the  work  going  on  in  the  interval  without 
intimating  objection  he  had  waived  his  objec- 
tion and  could  not  take  advantage  of  it  after 
completion  of  the  work.  Johnston  v.  Cheafe, 
1817,  5  Dow  247  ;  6  Pat.  339  * 

213.  Procedure— Prorogation— Year  and 
Day— Personal  Bar— Acquiescence— Act- 
ings of  Parties.  —  One  of  the  parties  to  a 
submission  brought  a  reduction  of  the  decree- 
arbitral,  on  the  ground  that  the  submission  had 
fallen  at  a  date  prior  to  that  of  the  decree,  in 
consequence  of  the  arbiter  having  neglected  to 
prorogate  it.  Held  that  the  pursuer  was  barred 
from  pleading  the  want  of  prorogation,  because 
the  parties  had  continued  to  plead  before  the 
arbiter  long  after  the  date  of  the  alleged  lapse 
of  the  submission.  Paul  v.  Henderson,  1867, 
5  M.  613  ;  39  J.  307  ;  3  S.  L.  R.  179* 

214.  Procedure— Prorogation— Year  and 
Day— Personal  Bar— Date  of  Subscription 
of  Cautioner  of  One  Party. — A  decree-arbitral 
which  was  pronounced  more  than  a  year  and 
a  day  from  the  date  of  subscription  of  the 
principal  parties,  without  prorogation,  vet,  held 
effectual  on  the  ground  that  it  was  within  that 
period  from  the  date  of  subscription  of  a 
cautioner  for  one  of  the  parties,  and  on  the 
special  ground  of  personal  exception  which 
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barred  the  pursuer  from  any  right  to  insist  in 
the  objection.  Taylor  v.  Grieve,  25  Nov.  1800, 
F.  C. ;  M.  "Arbitration"  App.  No.  8. 

215.  Procedure— Registration  of  Award 
-—Interest  of  Party  to  Insist  on— Questions 
of  Private  Feeling  and  Character.  —Where 
a  submission  and  decree-arbitral  involved 
questions  of  private  feeling  and  character, 
besides  pecuniary  claims,  and  contained  a 
consent  and  an  order  for  registration,  and  were 
delivered  to  the  party  assoilzied,  who  declined 
to  register  them,  the  other  party  (who  did  not 
allege  that  his  character  was  affected  by  the 
contents  of  the  deeds,  and  who  was  offered 
inspection  of  the  deeds  by  himself  or  his 
counsel)  held  not  entitled  to  insist  for  registra- 
tion, unless  he  could  qualify  a  substantial 
interest  to  put  the  deeds  upon  record.  Dickson 
v.  Shirreff,  1830,  9  S.  100 ;  6  Fac  73.* 

216.  Procedure  —  Testing  Clause  of 
Award  —  Failure  to  Set  Out  by  Whom 
Award  Written— Improbative.—  Although 
a  decree-arbitral  set  forth  the  name  and 
designation  of  the  clerk  narrative,  and  he 
subscribed  as  clerk,  and  it  was  written  by 
him,  yet,  as  it  did  not  state  in  the  testing 
clause  that  he  was  the  writer  of  it,  in  terms 
of  the  Act  1681,  c.  5,  held  improbative  and 
ineffectual.  Percy  v.  Meikle,  25  Nov.  1808, 
F.C* 

As  to  an  improbative  award  issued  in  Eng- 
land to  which  the  court  internoned  authority, 
see  E.  of  Hopetoun  v.  Scots  Mines  Co.,  1856, 
18  D.  739 ;  28  J.  322  * 

217.  Procedure  —  Witness  —  Enforcing 
Attendance  of— Citation  of  English  Wit- 
ness.— A  petition  praying  the  court  to  grant 
warrant  to  cite  a  person  residing  in  England  to 
give  evidence  before  an  arbiter  in  Edinburgh 
dismissed  as  incompetent.  Highland  Rly.  Co. 
v.  Mitchell,  1868,  6  M.  896 ;  40  J.  499  * 

218.  Process  —  Steps  of— Refusal  by 
Party  to  Return  —  Illegal  Withholding 
of  Papers  to  Gain  Time  —  Caption.  — 
A  party  having  kept  up  various  steps 
of  a  submission,  the  Sheriff  decerned  against 
him  for  delivery,  at  the  suit  of  the  other 
party  in  the  submission,  who,  in  respect  that 
the  clerk  to  the  submission  had  not  the  means 
of  compelling  their  return  by  a  caption  in  the 
usual  manner  of  an  ordinary  action,  had  been 
authorised  by  the  arbiters  to  applv  to  the 
Judge-Ordinary.  The  court,  in  an  advocation, 
remitted  svmpliciter,  and  refused  to  conjoin  the 
advocation  with  a  reduction  of  the  submission. 
Gordon  v.  Fraser,  1835,  7  J.  404  * 

219.  Reference  —  Agreement  to  Refer— 
Actings  of  Parties,  —  Held  sufficient  to 
establish  a  reference,  so  as  to  render  an  award 
thereupon  a  sufficient  ground  for  dismissing  an 
action  that  in  proceedings  before  a  Justice  of 
the  Peace  the  parties  without  any  written 
submission  led  proof  and  discussed  their 
claims  solely  in  relation  to  the  property  in  a 
dog,  as  if  referring  the  question  to  him,  and 
accepted  his  statement  in  his  judgment  and 


notes,  wherein  he  set  forth  the  reference  as 
with  regard  to  said  claims  without,  on  an 
application  for  further  proof,  any  objection 
thereto.    Hutton  v.  Adams,  1830,  8  S.  591. 

For  a  similar  acquiescence  in  an  extension  of 
a  reference  by  consent  of  the  parties  so  as  to 
cover  extra  work,  see  Fraser  v.  Conndl,  1869,  6 
S.  L.  R.  214  ;  and  for  an  agreement  to  refer  to 
the  sheriff  in  an  appeal  from  the  sheriff-substi- 
tute on  a  complaint  under  the  Summary  Proced- 
ure Act,  see  Dykes  v.  Merry  <L-  Cuninghame, 
1869,  7  M.  603  ;  41  J.  355  * 

220.  Reference— Agreement  to  Refer— 
Actings  of  Parties  through  Their  Counsel 
—Judicial  Reference.  —  A  litigant,  whose 
counsel  after  the  opening  of  his  case  before  a 
jury  has  signed  a  joint  minute  agreeing  to 
refer  to  arbitration  the  questions  involved  in 
the  case  and  in  another  case  between  the  same 
parties,  held  to  have  consented  to  a  judicial 
reference.  Edinburgh  Oil  Gas-Light  Co.  v.  dyne's 
Trs.,  1832,  10  S.  723.  Revd.  except  quoad  this 
point  1835,  2  S.  &  M'L.  243  * 

221.  Reference— Agreement  to  Refer— 
Agreement  between  Companies  Containing 
Reference  Clause  —  Subsequent  Statute 
Fails  to  Confirm  —  Appeal  to  Courts  of 

Law.— Two  companies,  both  incorporated  by 
Act  of  Parliament,  entered  into  an  agreement, 
by  which  they  were  to  share  in  the  expense  of 
certain  common  works,  and  arbiters  were 
appointed  to  fix  the  proportions  to  be  paid  by 
each,  and  to  draw  up  rules  for  the  use  of  the 
joint  subject,  to  be  embodied  in  an  Act.  An 
Act  waB  obtained,  but  did  not  specifically 
sanction  the  agreement  or  embody  regulations. 
After  one  company  had  paid  part  of  the 
expense,  the  other  declined  arbitration.  Held 
that  the  agreement  could  not  be  enforced ;  but 
action  reserved  for  repetition  of  money  advanced 
on  the  faith  of  the  agreement.  Forth  &  Clyde 
Navigation  Co.  v.  Avrdrie  <&  Coatbridge  Water 
Co.,  1857,  20  D.  63 ;  30  J.  38. 

222.  Reference— Agreement  to  Refer— 
Attempt  to  Change  Terms  of  Reference 
Clause. — A  tenant  was  bound  by  his  lease  "to 
make  over  to  the  landlord  or  incoming  tenant 
the  whole  corn  and  fodder  of  the  last  year's 
crop,  as  well  as  the  turnips  and  potatoes  on  the 
farm  the  last  year  of  this  lease."  .  .  .  "The 
value  of  the  fodder,  turnips,  and  potatoes  shall 
be  determined  by  arbiters."  At  the  expiry  of 
the  lease,  held  that  the  landlord  was  not  entitled 
to  insist  on  a  clause  being  inserted  in  the 
submission,  to  the  effect  "that  the  fodder, 
turnips,  and  potatoes  shall  be  valued  at  their 
value  for  consumption  on  the  farm."  Lindsay 
v.  Bell,  1862, 1  M.  39 ;  35  J.  24  * 

223.  Reference— Agreement  to  Refer— 
Contract— Exclusion   of  Law   Courts.— A 

party  having  contracted  to  execute  certain 
work  according  to    plans   and   specifications 

Erepared  by  a  professional  person  named,  and, 
v  subsequent  letter  addressed  to  his  em- 
ployers, bound  himself  to  execute  the  work  to 
the  satisfaction  of  that  person,  or  of  such  other 
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professional  person  as  they  (the  employers) 
might  appoint,  and  the  work  having  been 
executed,  held  that  this  was  a  valid  reference 
to  the  party  named,  excluding  proof  in  support 
of  claims  for  the  work  done,  notwithstanding 
allegations  of  erroneous  conduct  on  the  part  of 
the  referee.  Chapman  <£  Son  v.  Edinburgh 
Priam  Board,  1844,  6  D.  1288  ;  16  J.  563  * 

224.  Reference— Agreement  to  Refer— 
Contract— Lease.— A  party  having  let  land 
for  a  certain  period  by  a  written  agreement, 
containing  a  condition  that  the  tenant  should 
cede  possession  at  any  time  before  the  expiry 
of  that  period,  on  being  allowed  such  compen- 
sation for  the  term  which  might  then  be  to 
run  as  should  be  "  fixed  by  men  to  be  mutually 
chosen  for  that  purpose,"  and  the  landlord 
having  resumed  possession,  held  that  there  was 
a  valid  obligation  to  refer,  and  that  the  tenant 
was  not  entitled  to  have  the  compensation 
due  to  him  fixed  in  any  other  way.  Smith  v. 
L&rd  Fife's  Trs^  1843,  5  D.  749  ;  15  J.  345. 

225.  Reference— Agreement  to  Refer— 
Extension  of  by  Actings  of  Parties.— A 

railway  company  held  bound  by  an  agreement 
to  enter  into  a  reference  for  determining  as  to 
the  construction  of  an  access  to  the  sea-shore, 
or  as  to  the  compensation  to  be  paid  therefor  to 
a  proprietor,  notwithstanding  their  contention 
that  they  had  not  carried  out  the  plan  pro- 
posed by  them  at  the  time  of  the  agreement 
to  refer.  Boyd  v.  N.  B.  Rly.  Co.,  1868, 
5  &  L.  R.  264. 

226.  Reference— Agreement  to  Refer— 
Joint  Memorial  to  Counsel. — A  joint  memo- 
rial by  two  parties  to  a  counsel  for  opinion 
as  to  points  on  which  they  were  in  dispute, 
combined  with  an  opinion  by  counsel  on  those 
points,  held  to  amount  to  a  submission  and 
judgment,  so  as  to  preclude  an  action  as  to  the 
same  matters.  Fraser  v.  Lord  Lovat,  1850, 
7  Bell  171.    Affg.  22  J.  610  * 

227.  Reference— Agreement  to  Refer— 
Judicial — The  parties  in  a  cause  about  to  be 
tried  by  a  jury,  in  presence  of  the  judge,  made 
a  reference  by  signed  minute  to  a  judicial 
referee,  who  thereafter  pronounced  an  award. 
Held  that  the  cause  was  not  out  of  court,  and 
that  although  the  judge  had  not  directly 
intcrponed  his  authority  to  the  reference  by  an 
interlocutor,  or  by  his  signature  to  the  minute, 
jet  this  was  a  proper  judicial  reference  ;  and 
the  authority  of  the  court  interponed  to  the 
decree.  Fairley  v.  M'Gown,  1836,  14  S.  470 ; 
11  Fac.  385  * 

228.  Reference — Agreement  to  Refer— 
Judicial. — Under  a  petition  for  continuing 
certain  parties  as  managers  of  a  disfranchised 
tough,  the  Lord  Ordinary  of  consent,  before 
answer,  remitted  the  case  to  two  counsel  to 
inquire  into  and  report  their  opinion  as  to  the 
grounds  of  objection  set  forth  in  the  record, 
hut  without  reporting  the  evidence.  Held  that 
this  was  substantially  a  judicial  reference,  and 
that  the  report  by  the  counsel  was  conclusive 


of  the  cause.  Philp  v.  Swayne,  1838,  16  S. 
427* 

229.  Reference— Agreement  to  Refer— 
Judicial— Locus  pcenitentiffl. — A  trustee  of 
a  sequestrated  estate,  who  was  raiser  of  a 
multiplepoinding,  entered  into  a  minute  of 
reference  of  the  points  in  dispute  with  a  claim- 
ant in  the  multiplepoinding.  The  minute  was 
correct  in  form  ana  duly  subscribed.  There- 
after the  trustee  opposed  an  application  to  the 
court  to  interpone  authority  to  the  reference 
on  the  ground  that  he  had  in  the  interim 
changed  his  views  on  the  propriety  of  a  trustee's 
entering  into  a  reference.  The  court  held 
there  was  locus  pcsnitentia,  and  refused  to  inter- 
pone authority.  Reid  v.  Henderson,  1841,  3  D. 
1102* 

230.  Reference— Agreement  to  Refer— 
Letters. — A  reference  or  submission  by  a 
landlord  and  tenant  during  the  currency  of 
a  lease,  and  on  the  eve  of  a  break,  to  a  third 
party,  as  to  a  deduction  of  rent,  held  con- 
stituted by  a  series  of  letters.  Maclellanv. 
M'Leod,  1830,  4  W.  &  S.  157.     Affg.  6  S.  790  * 

231.  Reference— Agreement  to  Refer— 
Parties— Singular  Successor  to  One  Party 
—Homologation— Scope  of  Reference.— A 

lease  of  coal  contained  a  stipulation  that  if 
any  additional  pits  besides  those  in  existence 
were  required,  the  tenant  should  have  power 
to  sink  them,  but  only  in  such  situations  as 
should  be  previously  approved  of  in  writing 
by  the  proprietor  ;  and  tnere  was  also  a  clause 
of  reference  to  parties  named.  "  in  case  of  any 
dispute  or  difference  arising  oetween  the  said 
parties  respecting  the  true  intent  and  meaning 
of  these  presents,  or  in  any  manner  of  way 
relating  to  the  premises,  either  during  the 
currency  of  the  lease,  or  after  the  expiry 
thereof.  Held,\in  a  reduction  by  a  singular 
successor  of  a  decree-arbitral,  by  which  the 
arbiter  found  the  tenant  entitled  to  open  a 
new  pit,  and  awarded  damages  against  the 
singular  successor — (1)  that  the  clause  of  refer- 
ence was  binding  on  the  singular  successor, 
and  that  he  was  barred  from  challenging  the 
decree  by  having  appeared  and  acquiesced  in 
the  reference ;  and  (2)  that  the  question  decided 
fell  within  the  terms  of  the  reference.  Mont- 
gomery v.  Carrick,  1848,  10  D.  1387 ;  20  J. 
504.* 

232.  Reference— Agreement  to  Refer— 
Parties— Three  of  Four  Pursuers  in  an 
Action  of  Damages.— Four  joint  tenants 
raised  an  action  of  damages,  which  three  of 
them  agreed  to  submit.  Held  that  this  could 
not  affect  the  other  tenant,  and  that  on  the 
action  falling  asleep  he  was  entitled  to  waken 
it.  Mackintosh  v.  Robertson,  1834,  12  S.  321 ; 
9  Fac.  186. 

233.  Reference— By  Rill— Lapse— Failure 
to  Prorogate— Uplifting  of  RilL— A  and  B 
entered  into  a  submission  of  claims  on  the 
part  of  A  against  B.  B  with  three  friends 
signed  a  promissory-note  in  favour  of  A, 
which  it  was  provided  by  the  submission 
should  be  lodged  in  it,  subject  to  the  orders 
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of  the  arbiter,  and  not  to  be  operated  upon 
unless  its  amount  should  be  found  to  be  due, 
and  payment  ordered.  The  submission  after 
sundry  procedure  lapsed  by  failure  to  proro- 
gate. Held,  in  a  multiplepoinding  in  name  of 
the  clerk,  and  an  action  by  A,  that  the  parties 
were  entitled  to  get  up  the  promissory-note, 
and  that  A  could  not  recover  thereon.  Wilson 
v.  Mare,  1833,  11  S.  345. 

234.  Reference  —  Conditional— A  ward- 
Issue— Ultra  vires  — Reduction  of  Inter- 
locutory Judgment. — A  party  conveyed  his 
estates  for  behoof  of  his  creditors  to  trustees, 
who  sold  part ;  and  actions  having  been  raised 
by  the  truster  against  the  trustees  and  pur- 
chaser, a  minute  of  submission  was  entered  into 
between  the  truster  and  the  trustees  (but  not 
the  purchaser)  of  the  "  various  actions  at  law, 
and  other  disputes  and  differences  between 
the  parties."  It  was  not  disputed  that  it  was 
agreed  (although  not  expressed)  that  the 
trustees  should  produce  a  renunciation  by  the 
purchaser ;  and  the  arbiter  ordained  the  truster 
to  produce  the  renunciation,  and  failing  this, 
ordained  the  trustees  to  complete  the  sale. 
The  truster,  before  a  decree-arbitral  was  pro- 
nounced, raised  a  reduction  of  the  submission 
and  the  orders.  The  purchaser  in  the  course 
of  the  process  renounced  the  sale,  and  agreed 
to  be  Dound  by  any  orders  of  the  arbiter. 
Held  that,  although  it  was  a  condition  of  the 
submission  that  the  trustees  should  procure 
the  renunciation,  yet,  in  respect  of  trie  pur- 
chaser's agreement,  the  submission  was  not 
liable  to  reduction;  and  although  the  order 
on  the  truster  to  produce  the  renunciation  was 
ultra  vires  of  the  arbiter,  yet  as  no  decree- 
arbitral  or  conclusive  judgment  had  been 
pronounced,  and  the  arbiter  might  compet- 
ently recall  the  orders,  there  were  no  ter- 
mini habUes  for  reducing  them.  Halley  v. 
Gowans,  1833,11  S.  942. 

235.  Reference  —  Contract  —  Abandon- 
ment by  One  Party  of  Contract— Interdict 
against  Arbiter  Proceeding  in  Reference- 
Process. — A  contractor  abandoned  a  contract 
between  himself  and  a  railway  company  and 
raised  a  reduction  thereof.  Meanwhile  the 
company  proceeded  in  a  reference  under  the 
contract  and  took  possession  of  his  plant,  etc., 
under  an  order  of  the  arbiter.  The  court 
refused  an  interdict  on  the  contractor's  applica- 
tion against  the  arbiter  proceedine  in  respect 
that  the  contractor  would  have  the  ordinary 
remedies  against  an  arbiter  acting  ultra  vires. 
Wilson  v.  Caledonian  Rly.  Co.,  1860,  22  D.  697  ; 
32  J.  268* 

236.  Reference  — Contract— Appeal  to 
Courts  of  Law— Petition  for  Delivery  of 
Contract  to  Arbiter.— A  petition  presented 
by  builders,  praying  that  the  court  should 
ordain  a  proprietor,  for  whom  they  had  built 
a  mansion-house  under  a  contract,  to  deliver 
up  the  contract  to  the  architect,  in  order  that, 
as  arbiter  under  it,  he  might  determine  the 
claims  of  the  parties,  held  irrelevant  and  dis- 


missed. Hutchisons  <t  Weir  v.  Beveridge,  1872, 
9  S.  L.  R.  477. 

237.  Reference— Contract— Construction 
—Damages,  Power  of  Arbiter  to  Assess.— 

A  clause  of  reference  in  a  contract  specially 
referred  disputes  in  regard  to  the  quantities 
and  qualities  of  materials  to  be  furnished,  and 
generally  all  disputes  and  differences  that 
might  arise  in  regard  to  the  execution  of  the 
work  contracted  for ;— field  that  (1)  a  dispute 
in  regard  to  the  construction  of  the  agreement 
was  thereby  referred,  and  (2)  the  arbiter  under 
the  general  terms  of  the  submission  had  no 
power  to  assess  damages  for  breach  of  contract. 
Aberdeen  Rly.  Co.  v.  Slaiku,  1862,  1  Paterson's 
App.  119;  15  D.  (H.  L.)  20;  24  J.  537; 
1  Stuart  931 ;  and  1854,  16  D.  470. 

238.  Reference— Contract— Construction 
—Engineer  to  Measure,  Specify  and  Super- 
intend Work  —  Arbiter  Separate  from 
Superintendent.  —  A  contract  for  the 
performance  of  engineer  work  provided 
that  the  work  should  be  conform  to  the 
plans  and  specifications  of  a  certain  engineer, 
according  to  whose  measurements  during  the 
progress  and  at  the  conclusion  of  the  work 
the  payments  should  be  made.  The  contract 
also  named  an  arbiter  for  the  determination  of 
all  disputes.  The  work  being  finished,  the 
contractor  declined  to  receive  payment  of  the 
balance  tendered  him,  and  raised  an  action  upon 
the  contract  for  the  balance  of  the  contract  price, 
calculated  not  according  to  the  measurements 
of  the  engineer  named  in  the  contract,  but  of 
one  whom  he  himself  had  emploj'ed  without 
particularising  wherein  the  measurements  of 
the  former  were  defective.  Held  that  the 
pursuer  had  not  stated  any  relevant  grounds 
for  setting  aside  the  measurements  of  the 
engineer  named  in  the  contract  Observed 
that  the  arbitration  clause,  which  referred  all 
disputes  about  "the  execution  of  the  work," 
did  not  empower  the  arbiter  to  review  the 
measurements  and  states  of  the  engineer 
appointed  to  superintend  the  work.  Macdonald 
v.  Malcolm,  1855, 17  D.  1033  ;  27  J.  534.* 

239.  Reference— Contract— Construction 
—  Scope  of  Reference.  —  Construction  of 
clauses  in  a  contract  for  the  formation  of  a 
railway,  by  which  the  parties  agreed  to  refer 
disputes  as  to  the  rate  of  payment  for  extra 
work  to  men  of  skill,  and  as  to  the  general 
interpretation  of  the  contract  to  professors  of 
law.  Ml Caul  v.  Monhland  Rly.  Co.,  1831,  9  S. 
522. 

240.  Reference— Contract— Construction 
— Scope  of  Reference. — A  clause  of  reference 
in  a  building  contract,  submitting  "  all  disputes 
and  differences  "  to  the  architect  of  the  building, 
held  not  to  cover  a  claim  of  damages  at  the 
instance  of  one  of  the  parties-  from  an  alleged 
failure  of  the  other  to  perform  1ms  part  of  the 
contract.  Wolski  v.  M'Intyre,  1866,  1  S.  L.  B. 
100. 

241.  Reference— Contract— Construction 
—Scope  of  Reference— Copartnery— Exclu- 
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non  of  Law  Courts. — A  contract  of  copartnery 
provided  that  the  representatives  of  a  deceased 
partner  were  on  his  aeath  ipso  f ado  to  be  part- 
ners, and  contained  a  clause  of  arbitration  by 
which  the  parties  to  the  contract  agreed  to 
refer  any  difference  or  dispute  which  might  arise 
between  them  as  to  "the  copartnery  or  the 
true  meaning  of  these  presents"  to  arbiters 
therein  named,  whose  decision  was  to  be  final. 
One  of  the  partners  having  died,  and  his 
representatives  having  raised  an  action  of 
count,  reckoning,  and  payment  against  the 
other  partner— Juld  that  the  action  was  not 
excluded  by  the  clause  of  arbitration  in  the 
contract.  WyUu  v.  Wyllit  <k  Hill,  1866, 
2  &  L.  R.  166. 

242.  Reference — Contract — Executorial 
— Arbiter — Selection. — A  specification  for  a 
building  to  be  erected  according  to  the  plans 
of  Messrs.  B.  and  W.  contained  a  clause  to  the 
effect  that,  should  any  dispute  arise  previous 
to  the  commencement,  during  the  progress,  or 
after  the  completion  of  the  contract,  tne  same 
should  be  referred  to  the  decision  of  "the 
architects."  In  an  action  brought  by  the 
builder,  after  the  work  had  been  taken  off  his 
hands,  for  a  balance  which  he  alleged  to  be  due, 
held  that  the  clause  of  reference  was  merely 
executorial,  and  did  not  oust  the  jurisdiction 
of  the  court  in  the  question  raised.  Question, 
whether,  having  regard  to  the  terms  of  all  the 
writings  constituting  the  contract,  a  proper 
submission  to  B.  and  W.  was,  in  any  view, 
constituted.  M'Cord  v.  Adams,  1861, 24  D.  75  ; 
34  J.  41* 

243.  Reference  —  Contract  —  Lease  — 
Awards  before  Expiry  of;  Necessarily 
Interim— Reservation  of  Further  Claims 
in  Arbiter's  Notes— Failure  to  Reserve  in 
Decree.— The  lease  of  a  coal-field  contained 
a  clause  of  arbitration  of  all  disputes  which 
might  arise  between  the  parties,  either  during 
the  currency  of  the  lease  or  after  its  expiry. 
A  dispute  having  arisen  as  to  the  right  of 
the  tenant  to  sink  a  pit,  the  arbiter  found  him 
entitled  to  do  so,  and  afterwards  issued  notes, 
expressing  his  opinion  that  the  tenant  was 
entitled  to  damages  from  the  date  of  the  refusal 
till  the  time  when  he  commenced  sinking  the 
new  pit,  reserving  to  him  any  claim  he  might 
have  for  damages  after  that  date ;  and  he 
pronounced  a  decree-arbitral  in  terms  of  these 
notes,  but  without  the  reservation  of  further 
claims.  The  tenant  called  on  the  arbiter 
to  adjudicate  on  a  further  claim  of  damages 
between  the  date  when  the  new  pit  was 
commenced  and  the  time  it  came  into  actual 
operation.  Held,  in  a  note  of  suspension  by 
the  proprietors,  that,  as  that  decree  pro- 
ceeded on  notes  which  contained  a  reservation 
of  future  claims,  and  as  any  decree  pronounced 
before  the  expiry  of  the  lease  was  necessarily 
an  interim  decree,  the  arbiter  was  not  fundus  ; 
and  the  note  refused.  Montgomerie  v.  Carrick, 
1849,  12  D.  274  ;  22  J.  79. 

244.  Reference— Contract— Roup,  Arti- 
cles of—  Failure  to   Give  Valid  Title- 


Refusal  to  Fay  Price— Charge— Suspension. 

—Certain  heritable  subjects  were  purchased 
under  articles  of  roup  whereby  the  purchasers 
were  taken  bound  to  pay  the  price,  and  the  ex- 
posers  to  grant  a  formal  conveyance  of  the  lot 
purchased,  and  any  question  as  to  the  terms 
of  the  conveyance  to  be  granted  was  to  be 
submitted  to  the  determination  of  an  arbiter 
named.  A  dispute  arose  as  to  the  validity  of 
the  conveyance  offered  and  payment  of  the 
price  was  refused.  A  charge  having  been 
given  for  the  price, — note  of  suspension  passed 
in  order  to  have  the  question  as  to  the  con- 
veyance cleared  up  ana  remitted,  if  necessary, 
for  the  determination  of  the  arbiter.  Stewart 
v.  Lang's  Trs.,  1839,  2  D.  167. 

245.  Reference— Contract —Subsequent 
Variation  from  Original  Terms  of— Effect 
on  Reference  Clause— Relevancy.— A  con- 
tract entered  into  between  a  railway  company 
and  railway  contractors  for  the  formation  of 
part  of  a  line,  specified  the  rates  at  which  the 
work  should  be  executed,  and  named  an  arbiter 
for  the  settlement  of  all  disputes.  The  con- 
tractors having  executed  part  of  the  work,  an 
Act  was  obtained  for  a  deviation  of  the  line. 
The  contractors  executed  the  deviation  accord- 
ing to  plans  furnished  them,  and  charged  for 
the  whole  work  the  rate  specified  in  the 
original  contract.  Held  that  the  clause  of 
arbitration  in  the  original  contract  remained 
effectual  in  reference  to  the  making  of  the 
deviation,  as  well  as  the  other  portions  of  the 
line.  Barr  v.  Stirling  <k  Dunfermline  Ely.  Co., 
1865,  17  D.  682  ;  27  J.  246. 

246.  Reference— Interdict— Illegal  Claim 
— Factum  do  quota  litis. — Held  that  it  was 
not  a  good  ground  for  interdicting  an  arbiter 
.from  proceeding  with  a  submission,  that  he 
was  about  to  consider  and  dispose  of  a  claim 
alleged  to  be  illegal,  as  founded  on  a  pactum 
de  quota  litis.  Farrell  v.  Arnott  <fc  Others,  1867, 
19  D.  1000  ;  29  J.  463  * 

247.  Reference— Interdict  against  Pro- 
ceeding with— Ultra  vires,— The  court  will, 
to  save  parties  unnecessary  expense  and  litiga- 
tion, interdict  an  arbiter  ab  ante  from  acting 
whenever  it  appears  plain  on  the  face  of  the 
matter  that  the  arbiter  has  no  such  power  as 
that  which  he  is  called  on  to  exercise.  Glasgow 
<fc  S.-W.  Ely.  Co.  v.  Caledonian  Rly.  Co.,  1871, 
44  J.  29. 

248.  Reference— Judicial— Authority  to 
Reference  Interponed  by  Court  but  Later 
Recalled.— Parties  on  the  eve  of  a  jury  trial 
agreed  to  refer  the  matters  in  dispute  to  the 
decision  of  an  arbiter,  by  a  minute  to  which 
the  presiding  judge  interponed  his  authority. 
The  arbiter  made  an  interim  report,  and  craved 
instructions.  After  hearing  parties  on  the 
report,  the  Court  of  Session  recalled  the  inter- 
locutor by  which  judicial  authority  was  inter- 
poned to  the  minute.  Held  that,  there  being  no 
reason  why  it  was  impossible  to  proceed  under 
the  reference,  it  was  still  binding,  and  must 
proceed.      Walker  v.    Stetoart,   1855,    18    D. 

I  (H.  L.)  9 ;  2 Macq.  424 ;  27  J. 323* 
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249.  Reference  —  Judicial  —  Review  of 
A  ward— Attempt  to  Re-Open  Claim  Settled 
in  Terms  of  Award  without  Reduction 
Thereof— Interlocutory  Award.— Where  a 
claim  by  a  wife  for  an  arrear  of  teind  was 
submitted  to  arbiters,  and  settled  in  terms  of 
their  award,  her  husband  having  acted  in  the 
submission  in  her  name  and  right,  the  wife 
held  not  entitled  afterwards  to  revive  the 
claim  on  an  allegation  that  the  award  was 
only  interlocutory,  and  that  the  jus  mariti 
was  excluded  by  her  marriage  -  contract. 
Wallace  v.  D.  of  Portland,  1830,  8  S.  572* 

250.  Reference  —  Judicial  —  Review  of 
Award  on  Merits  — Award  Based  on  a 
Former  Arbiter's  Construction  of  Articles 
of  Roup. — Parties  referred  a  dispute  which 
arose  upon  articles  of  roup  to  an  arbiter, 
who  put  a  construction  upon  them.  The 
purchaser,  on  the  assumption  that  such  was 
the  true  construction,  raised  an  action  of 
reduction  of  the  sale  on  fraud  and  false 
representation  by  the  seller,  which,  after  an 
issue  was  prepared,  was  judicially  referred, 
and  a  report  made  by  the  referee,  that  there 
were  no  grounds  for  alleging  fraud  or  false 
representation,  and  therefore  the  defender 
should  be  assoilzied.  Held  irrelevant  to  object 
to  decree  in  terms  of  the  report  that  the 
referee,  without  forming  his  own  opinion,  had 
decided  on  the  assumption  that  the  opinion  of 
the  arbiter  as  to  the  construction  of  the  articles 
of  roup  was  correct,  and  incompetent  to  review 
the  award  on  its  general  merits  ;  and  observed 
that  the  decisions  in  the  cases  of  Sharpe  v. 
Bickerdyke  (1815,  3  Dow  102),  and  Clyne's  Trs. 
v.  Edinburgh  OH  Gas  Co.  (1835,  2  S.  &  M'L. 
243),  were  not  adverse  to  that  latter  proposi- 
tion. Mackenzie  v.  Girvan,  1840,  2  Bell  43. 
Affg.  3  D.  318 ;  16  Fac.  298  * 

251.  Reference  —  Judicial  —  Review  of 
Award  on  Merits  —  Refusal  to  Allow 
Re-Hearing— Competency  of  Referring  to 
Notes. — Parties  to  an  action  in  which  issues 
were  sent  to  a  jury,  referred  the  whole  cause 
to  the  final  decision  of  a  referee,  who,  after 
taking  proof  and  hearing  the  parties  by  their 
counsel,  issued  an  award  accompanied  by  notes. 
On  an  application,  he  allowed  a  re-hearing, 
within  a  short  period,  of  which  the  party 
applying  did  not  avail  himself,  as  the  time 
allowed  was,  as  he  alleged,  too  short;  and 
thereafter  the  referee  made  a  formal  award, 
and  reported  it  to  the  court.  Held  (I)  that 
such  an  award  must  be  dealt  with  in  the  same 
way  as  a  decree-arbitral,  and  could  not  be 
reviewed  on  the  merits  by  the  court ;  (2)  that 
such  a  reference  did  not  imply  that  proceed- 
ings by  way  of  new  trial  and  exceptions,  or 
any  thing  equivalent  to  them,  were  to  take 
place,  as  if  the  case  had  gone  to  the  jury ;  (3) 
that  it  was  not  a  valid  objection  that  a  re-hear- 
ing (even  if  it  had  been  refused)  had  not  been 
allowed  ;  (4)  that  the  award  could  not  be 
controlled  by  the  notes,  and  the  competency 
of  referring  to  them  doubted ;  and  (6)  that 
effect  must  be  given  to  the  award.  Brakinrig 
v.  Menzies,  1841,  4  D.  274  ;  14  J.  109* 


252.  Reference  —  Judicial  —  Review  of 
Award— Plea  Omitted. — An  action  contain- 
ing conclusions  of  declarator  and  accounting, 
with  a  record  in  which  there  was  no  objection 
to  the  competency  of  the  conclusion  of  account- 
ing, was  judicially  referred ;  and  the  referee 
gave  an  award  in  favour  of  the  pursuer,  to 
which  the  Lord  Ordinary  interponed  his 
authority.  The  court  refused  to  open  it  up, 
on  an  allegation  that  no  specific  judgment  had 
been  pronounced  as  to  the  accounting,  from 
which  the  defender  should  have  been  assoil- 
zied ;  or  to  allow  him  to  be  heard  against  the 
competency  of  that  conclusion.  Roberts  v. 
Roberts,  1833,  12  S.  210. 

253.  Reference  —  Judicial  —  Review  of 
Proceedings. — It  is  not  competent  for  a  judge 
to  review  the  proceedings  of  a  judicial  referee. 
George  v.  Milne,  1836,  14  S.  404. 

254.  Reference— Scope  of— "  All  Claims, 
Debts,  and  Demands  "—Charges  of  Fraud. 
— There  is  no  rule  that  questions  involving 
charges  of  fraud  do  not  fall  under  a  general 
clause  of  arbitration,  submitting  "all  claims, 
debts,  and  demands."  Kintore  v.  Union  Bank, 
1863,  1  M.  (H.  L.)  11 ;  4  Macq.  465  ;  36  J.  320  * 

255.  Reference—  Scope  of— Appeal  to 
Courts  of  Law. — Where  issues  prepared  for 
a  jury  trial  involved  a  question  which  was 
affected  by  a  pending  submission,  the  court 
directed  a  preliminary  defence  founded  on  the 
subsistence  of  the  submission  to  be  discussed 
before  sending  the  issues  to  the  jury.  Gamp- 
bell  v.  M'Farlane,  1835,  13  a  641 ;  10  Fac 
419. 

256.  Reference  —  Scope  of— Appeal  to 
Courts  of  Law. — Two  parties  to  a  contract  of 
sale  bound  themselves  to  submit  disputes  to 
a  certain  arbiter  by  name,  and  the  arbiter 
accepted  the  office.  Held  that  one  of  the 
parties  was  barred  from  raising  an  action 
against  the  other  relative  to  a  matter  falling 
under  the  obligation  to  submit.  Robertson  v. 
JohnsUnUy  1835,  13  S.  289. 

257.  Reference—  Scope  of— Appeal  to 
Courts  of  Law— Arbiters  give  Opposite 
Reports— Effect  of  Award  — Exclusion  of 
Law  Courts.—  A  lease  of  coal  was  declared  to 
become  void  from  the  first  term  after  nominees, 
mutually  chosen,  should  report  that,  by  unfore- 
seen occurrences,  etc.,  the  coal  could  no  longer 
be  wrought  to  advantage,  and  nominees  mutu- 
ally chosen  gave  opposite  reports.  Held  that 
the  tenant  was  not  entitled,  in  an  action  of 
declarator  for  voiding  the  lease,  to  a  remit  to 
the  jury  court  to  prove  that  the  coal  could  not 
be  wrought  to  act  vantage;  and  the  landlord 
assoilzied  from  the  declarator.  Dixon  v.  Gamp- 
bell,  1830,  8  8.  970  * 

258.  Reference  — Scope  of— Appeal  to 
Courts  of  Law  — Claim  Resulting  from 
Public  Company's  Failure  to  Comply  with 
Statute— Edinburgh  Tramways  Act,  1871. 
—  By   the   Edinburgh    Tramways   Act  it   is 

Srovided  that  where  in  any  road  in  which  a 
ouble  line  of  rail  is  laid  there  shall  be  less 
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width  between  the  footpath  and  the  nearest 
rail  than  9  ft  6  in.,  the  company  shall  con- 
struct a  passing  place.  Held  that  a  petition 
to  the  Court  of  Session  by  certain  omnibus 
and  cab  proprietors  to  ordain  the  Tramways 
Company  to  construct  such  a  passing  place 
was  not  barred  by  the  reference  clause  in  the 
Company's  Act,  and  that  the  legislature  may 
exclude  the  jurisdiction  of  the  Court  of  Session 
in.  claims  resulting  from  a  failure  to  comply 
with  statute,  but  must  do  so  expressly. 
A  damson,  etc.  v.  Edinburgh  Street  Tramways 
Co^  1872,  10  M.  633 ;  44  J.  279  * 

259.  Reference  — Scope  of— Appeal  to 
Courts  of  Law  — Declarator  of  Disquali- 
fication of  Arbiter— Interdict— A  note  of 
suspension  and  interdict  against  an  arbiter 
proceeding  with  a  submission,  during  the 
dependence  of  a  declarator,  that  he  was  dis- 
qualified by  partiality  and  excess  of  powers, 
refuted.  Drew  v.  Leburn,  1850,  12  l5.  983 ; 
22  J.  436* 

260.  Reference  — Scope  of— Appeal  to 
Courts  of  Law  —  Friendly  Societies  Act, 
1855— Certificate  of  Registrar  of  Friendly 
Societies  as  Bar  to  Appeal  to  Courts.—  Held, 
in  a  reduction  of  a  resolution  of  a  specially 
called  extraordinary  meeting  of  a  Friendly 
Society  whereby  the  probationary  period  was 
reduced  from  three  years  to  one,  that  the  case 
did  not  fall  within  the  Society's  rule  providing 
for  settlement  of  disputes  between  members 
and  the  Society  by  arbitration,  and  that  the 
certificate  of  the  Registrar  of  Friendly  Societies 
certifying  said  resolution  as  being  in  conformity 
with  law,  though  essential  to  the  validity  of 
the  Society's  rules,  was  no  bar  to  a  challenge 
of  them  in  a  court  of  competent  Jurisdiction. 
Dane,  etc.  v.  Colinton  Friendly  Society,  1870, 
»M. 96;  43  J.  54* 

26L  Reference  —  Scope  of— Appeal  to 
Courts  of  Law  —  Obligations  in  Lease  — 
Breach  of  Contract. — An  agricultural  lease 
contained  certain  obligations  on  the  tenant 
as  to  the  planting,  cutting,  and  using  of 
timber;  and  it  provided  that  he  should  be 
allowed  for  repairs  such  timber  as  should  be 
judged  necessary  by  the  landlord,  and  also 
that,  "in  the  event  of  any  differences  arising," 
tiie  same  should  be  referred  to  arbitration. 
The  tenant  brought  an  action  of  damages 
against  the  landlord  for  alleged  violation  of 
his  obligation  to  grant  timber  or  refer  the 
demand  for  it  to  arbitration,  founding  on  the 
assumption  that  the  obligation  on  the  landlord 
▼as  absolute,  either  to  grant  the  timber 
demanded  or  to  refer  the  demand  to  arbitra- 
tion. Held  that,  under  the  clause  of  reference, 
the  tenant  was  not  bound,  before  bringing  his 
action  of  damages,  to  have  applied  to  the  court 
to  compel  the  nomination  of  arbiters — the 
landlord  being  bound  either  to  perform  his 
obligation,  or  to  refer  without  such  compulsi- 
tor. Wight  v.  Hopetoun,  1855, 18  D.  118 ;  28 
J.  42.* 

262.  Reference  —  Scope  of— Appeal  to 
Govts  of  Law— Refusal  of  One  Party  to 


go  before  Referee.— A  building  contract 
contained  a  clause  of  reference.  Disputes 
having  arisen,  the  builder  proposed  to  go  before 
the  referee,  but  the  house-owner  declined, 
whereupon  the  builder  brought  an  action  for 
the  balance  of  the  contract  price.  Action 
held  competent,  but  consideration  superseded 
to  enable  the  parties  to  proceed  with  the 
reference.  Hunter  v.  Milburn,  1869,  6  S.  L.  R. 
525. 

263.  Reference  —  Scope  of  — Arbiter  — 
Power  to  Award  Damages.— A  mineral  lease 
of  the  whole  minerals  in  a  certain  field,  con- 
taining a  variety  of  provisions  in  regard  to  the 
working  of  the  field,  concluded  with  a  clause 
of  reference  to  a  mining  engineer  of  all 
disputes  "as  to  the  meaning  or  execution  of 
these  presents."  Held  that  this  clause  was 
meant  to  be  executorial  of  the  lease,  and  to 
provide  for  carrying  out  of  the  stipulations 
according  to  their  true  meaning,  but  did  not 
empower  the  referee  to  judge  of  such  a  question 
as  to  whether  a  working  contract  between  the 
tenant  and  a  third  party  was  truly  an  assig- 
nation which  the  tenant  had  no  right  to  grant, 
or  to  deal  with  a  claim  of  damages  on  the 
ground  of  excessive  working  made  after  the 
lease  was  at  an  end,  and  when  nothing  re- 
mained to  be  done  under  the  lease  —  no 
complaint  having  been  made  during  the 
currency  of  the  lease,  although  the  landlord 
received  a  periodical  report  as  to  the  state 
of  the  workings.  Pearson  v.  Oswald^  1859, 
21  D.  419;  31  J.  229* 

264.  Reference  —  Scope  of— Arbiter  — 
Power  to  Award  Damages,— A  petition  was 
presented  by  the  incoming  tenant  under  the 
landlord's  right,  against  the  outgoing  tenant  of 
a  quarry,  praying  the  sheriff  to  remit  to 
persons  of  skill  to  report  as  to  the  expense  of 
putting  the  quarry  into  the  state  in  which,  by 
his  lease,  he  was  bound  to  leave  it,  to  ordain 
him  to  execute  the  necessary  operations,  and 
failing  his  doing  so,  to  authorise  such  opera- 
tions to  be  carried  out  at  his  expense,  and  to 
decern  for  the  expense,  or  to  reserve  to  the 
petitioner  action  therefor,  and  for  all  damage 
occasioned  by  the  party  not  working  and 
leaving  the  quarry  as  he  was  bound  to  do. 
Pending  the  process,  the  parties  executed  a 
deed  submitting  to  arbitration  "the  amount 
which  the  outgoing  tenant  fell  to  pay  in  full 
satisfaction  of  all  claims  competent  under  said 
action  for  putting  said  quarry  in  proper  order, 
or  otherwise  in  connection  with  said  quarry." 
Held  that  the  claim  of  damages  was  not 
included  in  the  submission,  and  the  decree- 
arbitral  which  was  pronounced  reduced  in  so 
far  as  it  contained  findings  and  decerniture  for 
damages.    Adam  v.  Dave,  1852,  24  J.  476  * 

265.  Reference  — Scope  of— Arbiter  — 
Power  to  Decern  for  Payment  of  Money- 
Damages. — Held  that  an  action  raised  by  a 
contractor  against  his  employer  for  payment 
due  under  a  contract  for  the  construction  of  a 
reservoir,  and  for  damages,  from  his  employer 
having,  as  he  alleged,  illegally  taken  possession 
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of  machinery  and  materials,  was  not  excluded 
by  a  clause  of  reference  in  the  contract,  in 
respect  (1)  that  it  was  not  clear  that  the  clause 
of  reference  gave  the  arbiter  authority  to  give 
decree  for  payment  of  money  ;  (2)  that  certain 
of  the  questions  raised  did  not  fall  within  the 
reference ;  and  (3)  that  the  arbiter  could  not 
assess  damages ;  and  observed  that  if  questions 
falling  within  the  reference  arose  in  the  course 
of  the  action,  the  aid  of  the  arbiter  must  be 
invoked.  Tough  v.  Dumbarton  Water-Works 
Cornmrs.,  1872,  11  M.  236  ;  45  J.  162  * 

266.  Reference  — Scope  of— Arbiter  — 
Power  to  Decern  for  Value  of  Work  Done. 

— Held  that  a  reference  of  the  value  of  work 
done  does  not  confer  power  to  decern  for  the 
value  ascertained.  Colder  v.  Mackay,  1860, 
22  D.  741 ;  32  J.  301  * 

267.  Reference  — Scope  of— Arbiter  — 
Power  to  Define  Special  Use  of  Ground 
Awarded— Lease— Ultra  vires.— The  land- 
lord and  tenants  of  a  distillery  submitted  to 
an  arbiter  to  determine  "  the  extent  of  ground 
and  premises,  and  other  pertinent8,,,  to  which 
the  tenants  had  right  by  their  lease.  One  of 
the  subjects  in  dispute  was  the  tenants'  right 
to  a  stance  for  a  straw  stack  for  their  piggery. 
The  arbiter  having  found  that,  as  a  piggery 
was  specially  let,  and  as  a  stance  for  a  straw 
stack  was  a  necessary  pertinent,  without  which 
it  could  not  be  used,  he  awarded  to  them  a 
piece  of  ground  close  to  the  piggery  "  for  that 
purpose.  Held  (1)  that  it  was  not  ultra  vires 
of  tne  arbiter  to  define  the  special  use  of  the 
piece  of  ground  so  awarded  ;  and  (2)  that  the 
landlord  was  entitled  to  an  interdict  against 
the  tenants  from  erecting  a  building  on  the 
ground.  Walker  v.  Grant,  1840,  1  Robin. 
154.    Affg.  1  D.  38  * 

268.  Reference  —  Scope  of— Change  of 
Circumstances— Award  Declaring  Agree- 
ment no  Longer  Binding.— A  party  having 
sold  a  house,  it  was  arranged  that  the  purchaser 
should,  instead  of  paying  cash,  deliver  to  the 
seller  the  value  of  the  price  in  coals  before  a 
specified  time,  and  at  a  certain  rate  per  week ; 
and  they  referred  to  an  arbiter  any  dispute 
that  might  arise  "as  to  the  quality  or  delivery 
of  the  said  coals."  The  purchaser  having  been 
interpelled  by  arrestments  from  delivering  the 
whole  coals  within  the  specified  period,  refused 
to  deliver  the  remainder  at  the  agreed-on 
prices,  and  referred  the  matter  to  the  arbiter, 
who  "  declared  the  agreement  as  to  the  delivery 
of  the  coals  to  be  forfeited,  and  no  longer 
binding  on"  the  purchaser.  Held  that  this 
award  fell  within  the  terms  of  the  sub- 
mission. Miller  v.  Howie,  1851,  13  D.  608; 
23  J.  272  * 

269.  Reference— Scope  of— Construction 
of  Reference  Clause— Prior  Deed  of  Agree- 
ment with  Different  Reference  Clause.— 
A  proprietor  entered  into  an  agreement  with 
a  railway  company,  whose  line  passed  through 
his  estate,  whereby  he  allowed  the  company  to 
take  land  included  in  certain  notices,  of  which 
he  had  previously  disputed  the  legality,  it 


being  stipulated  that  no  other  land  should  be 
taken,  and  that  no  land  within  the  notices 
should  be  taken  for  other  purposes  than  those 
therein  described,  "except  in  so  far  as  an 
arbiter  to  be  thereafter  named  should  direct, 
and  under  such  conditions  as  he  might  fix." 
A  submission  was  thereafter  entered  into, 
whereby  the  parties  referred  to  the  decision  of 
an  arbiter  "  all  demands,  claims,  and  questions 
at  the  instance  of  the  said  proprietor  against 
the  said  railway  company."  Held  that  the 
submission  was  to  be  construed  by  the  prior 
deed  of  agreement,  and  that  the  railway 
company  was  entitled  to  take  land  not  in- 
cluded under  the  notices,  provided  they 
obtained  the  arbiter's  authority  to  do  so. 
Benton  v.  N.  B.  Bly.  Co.,  1847,  9  D.  1209 ;  19 
J.  524. 

270.  Reference  —  Scope  of—  Contract, 
Breach  of— Action  of  Declarator  of  Breach 
and  for  Damages. — A  contract  in  regard  to 
building  a  bridge,  contained  a  clause  referring 
to  arbiters  all  differences  arising  relative  to 
the  execution  of  the  work,  or  the  meaning  or 
intention  of  the  contract.  When  the  work 
was  nearly  completed,  a  considerable  portion 
of  it  cave  way.  In  defence  to  a  summons 
concluding  to  have  it  declared  that  the  con- 
tractors had  failed  to  implement  the  contract, 
and  for  damages,  it  was  pleaded  that  the  action 
was  incompetent,  in  respect  of  the  clause  of 
arbitration.  Held  that  the  plea  in  this  cause 
was  irrelevant  and  inadmissible.  Milne,  etc.  v. 
Mags,  of  Edinburgh,  1770,  2  Pat.  209. 

271.  Reference  —  Scope  of— Contract, 
Breach  of— Copartnery— "Any  Difference 
between  Partners." — Held  that  a  submission 
in  a  contract  of  copartnery  to  a  party  named, 
"of  any  difference  which  shall  arise  between 
the  partners  themselves,"  did  not  apply  to  and 
exclude  an  action  by  the  one  partner  against 
the  other  for  illegal,  fraudulent,  and  malicious 
violation  and  breach  of  the  contract,  by 
attempting  to  create  a  fictitious  bankruptcy, 
and  so  to  destroy  the  partnership.  Lauder  v. 
Wingate,  1852,  14  D.  633 ;  24  J.  321 ;  1  Stuart 
594* 

272.  Reference  — Scope  of— Contract — 
Construction  — Articles  of  Roup.— Under 
articles  of  roup,  a  clause  was  introduced  refer- 
ring to  arbitration  any  questions  which  might 
arise  "regarding  the  intent  and  meaning  of 
these  articles"  ;  and  after  the  sale,  the 
purchaser  raised  doubts  as  to  whether  the 
interest  of  the  sellers  in  the  subjects  exposed 
had  yet  vested,  and  refused  to  go  on  with  the 
submission,  alleging  that  the  above  question 
did  not  fall  within  the  submission.  Held  that 
the  question  fell  within  the  terms  of  the 
submission,  and  that  the  purchaser  was  bound 
either  to  go  on  with  it  or  to  pay  the  price. 
Watt  v.  Shaw,  1849,  11  D.  970  ;  21  J.  344. 

273.  Reference  — Scope  of— Contract— 
Construction- Articles  of  Roup— Disputes 
"  Relating  to  the  Premises  "—Implement— 
White-Bonnet.  —  By  articles  of  roup,  all 
disputes  "  relating  to  the  premises  "  were  to  be 
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submitted  to  arbitration.  The  seller,  object- 
ing to  certain  steps  taken  by  the  purchaser, 
refused  to  execute  a  disposition.  The  purchaser 
brought  an  action  for  implement,  and  damages 
for  non-implement.  Held  that  the  action  was 
excluded  by  the  clause  of  reference,  as  it  fell 
to  the  arbiter  to  determine  whether  or  not 
there  had  been  implement.  Turnbtdl  v. 
M'Bride,  1868,  20  D.  614 ;  30  J.  278. 

Asomewhatsimilar  reference  clause  in  articles 
of  roup  held  to  embrace  the  question  of  whether 
a  fictitious  purchaser  or  white-bonnet  had  not 
been  employed  to  raise  the  price.  Ewing  v. 
Lawrie,  13  Jan.  1826,  F.  C. ;  3  S.  460  (note)  * 

274.  Reference— Scope  of— Contract— 
Construction— Questions  as  to  Meaning  of 
Contract  or  Execution  of  Work  — Extra 
Work— Award  Ultra  fines  compromissi— 
Procedure— Seduction. — By  a  building  con- 
tract into  which  the  clauses  of  the  specification 
were  imported,  it  was  provided  that,  in  the 
event  of  extra  work  or  deductions,  the  prices 
to  be  affixed  thereto  should  be  similar  to  those 
by  which  the  estimates  had  been  made  up, 
and  the  whole  should  be  "adjusted"  by  the 
architect.  By  a  subsequent  clause,  George 
Angus  (who  was  the  architect)  was  appointed 
sole  arbiter  for  deciding  questions  between  the 
parties  as  to  the  meaning  of  the  contract,  or  as 
to  the  execution  of  the  work.  The  contractor 
haying  given  in  a  claim  for  extra  work,  it  was 
tent  to  Angus,  before  whom  certain  procedure 
took  place,  in  the  course  of  which  Angus's 
power  to  deal  with  the  claim,  as  arbiter,  was 
disputed  by  the  contractor,  who  brought  a 
petitory  action  for  his  claim  for  extra  work, 
a  decree-arbitral  having  been  pronounced 
before  the  record  was  closed.  Held  that  the 
action  was  excluded  by  the  decree,  and  that 
the  allegation  that  it  was  ultra  fines  compromissi 
could  not  be  entertained  without  a  reduction. 
A  reduction  having  been  brought,  held  that  the 
adjustment  of  the  claim  for  extra  work  did 
not  fall  within  the  clause  of  reference,  and 
could  not  competently  be  put  in  the  shape  of 
a  decree-arbitral,  although  the  party  named  as 
referee  happened  to  be  the  same  who  had  to 
adjust  the  claim.  Therefore  the  decree  was 
reduced,  as  a  final  determination  of  the  claim. 
Birrdl  v.  Dundee  Gaol  Commrs.,  1869,  21  D. 
640;  31J.  346 ;  1856,  29  J.  46. 

275.  Reference  — Scope  of— Contract— 
Extension  of  Duration  of— A  charter-party, 
containing  a  clause  of  reference  in  case  of 
dispute,  was  entered  into  for  a  certain  period. 
The  charterer,  by  telegraph,  asked  for  a  week's 
further  use  of  the  vessel,  which  was  agreed  to 
by  the  owner.  Held  that  it  was  not  ultra  vires 
of  the  arbiter  to  deal  with  matters  arising  in 
the  extended  time.  Birrell  v.  M'Culloch  db 
tye,  1866,  5  M.  94  ;  39  J.  48  * 

276.  Reference — Scope  of— Contract  — 
Mineral  Lease—  Lessees'  Implied  Bight  to 
Use  Surface  for  Carriage  of  Materials  not 
Raised  from  Pits. — A  clause  of  reference  in  a 
mineral  lease  referring  to  two  civil  engineers 
any  dispute  "with  regard  to  the  true  import 
of  this  lease n  held  not  to  apply  to  a  question 


whether  the  lessees  were  entitled  to  use  the 
lessor's  lands  for  the  carriage  and  storage  of 
minerals  raised  from  adjoining  lands,  no  such 
privilege  being  conferred  in  the  lease  per 
expressum  nor  being  necessary  to  the  working 
of  the  minerals  under  the  lease,  but  the 
claim  resting  merely  on  an  alleged  implied 
obligation  derived  from  the  contract  considered 
as  a  whole.  Mungle  v.  Young,  1872, 10  M.  901 ; 
44  J.  499* 

277.  Reference— Scope  of— "Disputes  of 
Every  Kind  "  —  Lease  —  Meliorations.— A 

landlord  who  had  obtained  and  extracted  a 
decree  of  irritancy  of  his  tenant's  lease, 
thereafter  entered  into  a  submission  with  him 
of  "  all  claims,  questions,  disputes,  and  differ- 
ences of  every  kind  depending  and  subsisting 
betwixt  them,  upon  any  account,  transaction, 
or  occasion  whatever,  preceding  the  date 
hereof" ;  and  the  arbiter  found  the  tenant 
entitled  to  a  sum  for  meliorations.  Held  that, 
although  there  was  no  {stipulation  in  the  lease 
as  to  meliorations,  he  had  not  exceeded  his 
powers.  Pitcairn  v.  Drummona\  1825, 1 W.  &  S. 
194.    Affg.  1  S.  431* 

278.  Reference— Scope  of— Extension  of 
by  Actings  of  Parties.— The  parties  to  a 
contract  containing  a  reference  of  all  disputes 
and  differences  arising  out  thereof  subsequently 
entered  into  two  other  contracts,  which  con- 
tained no  clause  of  reference.  They,  however, 
appeared  and  discussed  before  the  arbiter 
differences  arising  out  of  all  three  contracts ; 
and  a  decree  -  arbitral  bearing  upon  all  the 
three  contracts  was  pronounced  in  terms  of  a 
joint  minute.  Held  that  the  decree  was  not 
reducibleas  ultra  fines  compromissi  quoad  matters 
arising  out  of  the  last  contract,  as  to  which  an 
error  calculi  was  alleged.  N.  B.  Rly.  Co.  v. 
Barr  <fc  Co.,  1855,  18  D.  102  ;  28  J.  34* 

279.  Reference  —  Scope  of  —  General 
Reference  —  Stewards  of  a  Sporting 
Meeting. — Held  that  a  rule  of  a  coursing- 
meeting,  that  all  disputes  should  be  settled  by 
the  secretary  and  stewards,  applied  only  to 
differences  arising  on  the  course,  and  did  not 
import  an  agreement  to  submit  to  their  decision 
a  dispute  regarding  interest  in  a  patrimonial 
prize.  Graham  v.  Pollok,  1848,  10  D.  646 ;  20 
J.  200* 

280.  Reference  —  Scope  of  —  General 
Words  of  Reference— Prior  Correspondence 
—Subsequent  Pleadings.— A  reference  to  the 
previous  correspondence  and  subsequent 
pleadings  of  the  parties  held  competent  to 
ascertain  the  points  in  dispute  under  a  general 
submission.  Finlay  &  (Jo.  v.  Campbell,  1834, 
12  S.  792. 

281.  Reference  —  Statutory  —  Friendly 
Society  —  Exclusion  of  Law  Courts.— A 

Provision  in  the  regulations  of  a  society  that 
isputes  between  members  and  the  society 
should  be  referred  to  arbiters  to  be  selected 
from  the  members  of  the  society  held  to  be 
lawful  and  to  exclude  the  jurisdiction  of  the 
law  courts.    Manson  v.  Doull,  1840,  2  D.  1015  ; 
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15  Fac.  1084.    Cooper  v.  Bertram  Shotts  Friendly 
Society,  1828,  3  S.  648  * 


Reference—  Statutory—  Railway— 
Extrajudicial  Settlement  Based  on  Arbiter's 
Views— Dispute  re  Alleged  Undertaking— 
Evidence  Thereof— The  price  to  be  paid  for 
land  taken  by  a  railway  company  having  been 
referred  to  an  arbiter,  along  with  all  other 
claims  for  compensation  competent  to  the 
owner,  the  arbiter  communicated  to  the  parties 
his  views  as  to  the  sums  to  be  paid,  which  were 
adopted  as  the  basis  of  settlement,  although  no 
decree-arbitral  was  ever  pronounced,  and  the 
owner  executed  an  absolute  conveyance  in 
favour  of  the  company.  In  an  action  at  the 
instance  of  the  owner  against  the  railway 
company,  founded  on  an  alleged  undertaking 
by  the  latter,  before  the  arbiter,  not  to  erect 
fences  within  two  feet  of  the  boundary,  held 
(1)  that  it  was  not  competent  to  prove  by 
parole  what  were  the  grounds  on  which  the 
arbiter's  award  proceeded,  or  that  there  was 
any  such  undertaking ;  and  (2)  the  arbiter's 
notes,  as  well  as  the  disposition,  being  silent 
on  the  point,  that  the  pursuer  had  failed  to 
establish  any  such  obligation.  Guthrie  v. 
Glasgow  &  South- Western  Ely.  Co.,  1858,  20 
D.  825  ;  30  J.  481. 

283.  Reference  — Statutory— Railway- 
Heir  of  Entail— Apportionment  of  Rent- 
North  British  Railway  Company  Act  7  and  8 
Vict  c.  66— Award— Personal  Bar.— Under 
the  North  British  Railway  Company  Act 
(passed  prior  to  the  Lands  Clauses  Act)  the 
amount  of  compensation  for  land  taken  or 
injured  to  be  paid  to  a  person  under  incapacity 
must  either  be  fixed  by  the  verdict  of  a  jury, 
or  shall  "not  be  less  than  shall"  be  determined 
bv  the  valuation  of  two  valuators.  The  Act 
also  provided  that  tenants  whose  lands  were 
taken  should  be  entitled  to  an  abatement  of 
rent  from  their  landlords.  The  railway  com- 
pany and  an  heir  of  entail,  through  whose 
lands  the  railway  passed,  entered  into  a  sub- 
mission for  settling  the  amount  of  compensation 
due  by  the  company.  The  tenant  in  the  land 
affected  afterwards  referred  his  claims  against 
the  railway  (but  not  those  against  his  landlord) 
to  the  same  arbiter.  The  arbiter  fixed  a  sum 
to  be  paid  to  the  heir  of  entail,  found  that  the 
tenant  should  continue  to  pay  the  full  rent, 
that  the  railway  company  should  settle  all  the 
tenant's  claims,  and  that  the  heir  of  entail  in 
possession  during  the  currency  of  the  lease 
should  pay  certain  annual  sums  to  the  railway 
company.  The  sum  fixed  by  the  arbiter  was 
applied  in  paying  off  debt  and  otherwise  for  the 
benefit  of  the  entailed  estate.  On  the  death 
of  the  heir,  who  was  a  party  to  the  submission, 
the  next  heir  drew  the  rent  in  full  from  the 
tenant,  but  refused  to  make  these  annual  pay- 
ments to  the  railway  company,  who  thereupon 
raised  an  action  to  enforce  payment  as  due 
under  the  decree-arbitral.  Held  (without  deal- 
ing with  the  question  of  the  competency  of 
submitting  the  questions  to  arbitration)  that 
the  provisions  of  the  Railway  Act  not  having 
been    observed,  no  valid  obligation  for   the 


annual  payment  was  constituted  against  the 
succeeding  heir  ;  repelling  a  plea  that  the  heir 
was  bound,  in  consequence  of  his  taking 
benefit  of  the  application  of  the  capital  sum 
paid  under  the  decree-arbitral,  and  receiving 
the  rent  in  full.  N.  B.  Rly.  Co.  v.  Benton, 
1864,  2  M.  442  ;  36  J.  206  * 

284.  Reference  —  Statutory  —  Railway 
—Lands  Glauses  Act  -Agreement  to  Refer 
without  Incorporating  Act  —  A  railway 
company  promoting  a  bill  for  power  to  form  a 
branch  line,  agreed  with  a  proprietor  to  refer 
the  question  of  his  compensation  to  two 
arbiters  named,  no  mention  being  made  of 
the  Lands  Clauses  Act.  The  bill  when  passed 
into  law  incorporated  in  its  provisions  the 
Lands  Clauses  Act.  Held  that  the  submission 
to  the  arbiters  must  be  in  conformity  with  the 
agreement ;  and  that  as  there  was  no  evidence 
that  the  parties  meant  that  the  submission 
agreed  to  by  them  should  be  under  the  regula- 
tions and  limitations  of  the  Lands  Clauses  Act, 
it  was  not  binding  on  them.  Scott  v.  N.  B. 
Ely.  Co.,  1847,  19  J.  643  * 

285.  Reference— Statutory— Railway- 
Lands  Clauses  Consolidation  Act— Modifi- 
cation—Actings  of  Parties— Extension  of 
Statutory  Time— Mixed  Reference  Partly 
Statutory  Partly  Common  Law— Lapse- 
Amendment  of  Claims. — Parties  may  of  con- 
sent extend  the  statutory  period  within  which 
an  award  in  a  statutory  reference  should 
be  pronounced.  The  reference  may  become 
mixed,  being  (a)  statutory  in  that  it  is  necessary 
to  conduct  it  according  to  the  statutory  pro- 
cedure and  (b)  a  reference  at  common  law 
embodying  some,  though  not  all,  of  the 
statutory  provisions  according  to  modifications 
by  the  parties  themselves.  A  reference  under 
the  Lands  Clauses  Consolidation  Act,  whose 
statutory  provision  limiting  its  endurance  to 
three  months  had  been  so  modified  by  the 
parties,  held  (1}  to  preserve  its  statutory  char- 
acter if  not  falling  oy  the  death  of  one  of  the 
parties,  and  (2)  not  to  be  reducible  by  reason 
of  the  proceedings  not  being  conducted  in 
strict  conformity  with  the  statute.  CaUdonian 
Kly.  Co.  v.  Lockhart,  1860,  22  D.  (H.  L.)  8 ; 
3  Macq.  808 ;  32  J.  468  ;  and  a  claimant  in  a 
statutory  reference  having  offered  to  amend 
his  claim  allotvedjto  proceed.  Caledonian  My. 
Co.  v.  Bart's  Trs.,  1871,  9  S.  L.  R.  49* 

286.  Reference— Statutory— Railway- 
Lands  Clauses  Consolidation  Act— Modifi- 
cation—Waiver  by  Parties— Power  to  Re- 
new—Renewed Appointment  of  Oyersman. 

— A  statutory  reference  once  entered  into  must 
be  conducted  according  to  the  provisions  of  the 
statute  and  the  parties  cannot  waive  adherence 
thereto.  Held  that  a  power  in  the  parties  to 
such  a  reference  to  renew  it  after  it  has  lapsed 
will  not  when  exercised  renew  an  appointment 
of  an  oversman  by  the  arbiters  which  had 
fallen  on  expiry  of  the  reference.  Glasgow* 
Barrhead  <fc  NeiUton  Ely.  Co.  v.  Nitshill  Cod 
Co.,  1850,  7  Bell  325  ;  22  J.  627.  Revg.  11  D. 
327 ;  21  J.  79* 
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287.  Reference  —  Statutory— Railway— 
Lands  Clauses  Act— Reparation— In  sub- 
missions under  the  provisions  of  the  Lands 
Clauses  Act  to  ascertain  the  amount  of  com- 
pensation to  be  paid  to  a  tenant  by  a  railway 
company  proposing  to  run  a  line  of  railway 
through  his  farm,  the  tenant  must  claim  all 
known  permanent  loss  of  value  of  the  land  and 
all  damage  that  he  can  foresee  or  else  must 
estimate  and  reserve  a  claim  therefor.  New 
claims  may  be  presented,  after  the  arbiter's 
award  has  been  issued,  for  unforeseen  damage, 
but  an  additional  claim  for  damage  which 
ought  to  have  been  known  and  might  have 
been  stated  before  the  arbiters,  disallowed ;  and 
motion  to  examine  the  arbiters  as  to  whether 
this  claim  was  before  them  refused.  N.  £.  Rly. 
Co.  v.  Hay,  1862,  14  D.  832 ;  24  J.  483 ; 
1  Stuart  776  * 

288.  Reference  —  Statutory— Railway- 
Lands  Clauses  Act— Reparation— Abortive 
Reference* — A  party  interested  in  lands  taken 
by  a  railway  company  entered  into  a  submission 
for  the  purpose  of  assessing  the  amount  of 
compensation  due  to  him,  but  the  submission 
proved  abortive.  Held  that  he  was  not  pre- 
cluded from  taking  the  measures  provided  by 
the  Lands  Clauses  Act  for  having  the  question 
of  compensation  settled  by  the  verdict  of  a 
jury.  Falconer  v.  Aberdeen  Rly.  Co.,  1853,  15 
D.  352;  26  J.  209;  2  Stuart  180;  and 
Anderson  v.  Deeside  Rly.  Co.,  1853,  15  D.  713 ; 
25  J.  430;  2  Stuart  425  * 

289.  Reference  —  Statutory— Railway- 
Management  of  Joint  Station— Exclusion 
of  Action. — Two  railway  companies  were 
authorised  by  Act  of  Parliament  to  maintain 
a  joint  station,  and  to  appoint  a  joint  committee 
for  its  regulation  and  management  The 
powers  of  this  committee  were  not  denned  by 
the  Act  but  by  an  agreement  entered  into 
between  the  two  companies.  The  Act  provided 
that  if  any  question  should  arise  between  the 
companies  in  regard  to  the  construction, 
management,  or  use  of  the  said  joint  station,  or 
"in  regard  to  any  agreements  as  to  the  matters 
foresaid,*  it  should  be  settled  by  arbitration. 
Questions  arose  as  to  the  continued  employ- 
ment of  a  porter  at  the  joint  station.  Held 
that  these  questions  fell  under  the  arbitra- 
tion clause,  and  that  an  action  with  regard  to 
them  was  excluded.  Great  North  of  Scotland 
my.  Co.  v.  Highland  Rly.  Co.,  1871,  9  S.  L.  R. 
92. 

290.  Reference  — Statutory  — Statutory 
Trustees— Notice  to  Take  Subjects— With- 
drawal of— Right  to  Compensation— Duty 
of  Arbiters— Questions  of  Title  or  Interest. 
— Where  statutory  trustees  have  given  notice 
of  compulsory  removal  and  afterwards  with- 
draw, the  party  in  possession  may  insist  upon 
compensation  being  assessed  by  arbiters  under 
the  lands  Clauses  Act.  The  arbiters'  duty  is 
then  one  of  assessing  compensation  merely 
leaving  the  question  of  the  claimant's  right 
or  title  thereto  to  the  court.  Question,  whether 
and  how  far  the  option  given  to  the  claimant 


of  remaining  in  possession  affects  his  claim  for 
compensation.  Lockerby  v.  City  of  Glasgow 
Improvement  Trs.,  1872,  10  M.  971.  See  also 
Clark  v.  City  of  Glasgow  Union  Rly.  Co.,  1868, 
6  S.  L.  R.  185 ;  and  Laing  v.  Caledonian  Rly. 
Co.,  1846,  9  D.  70  ;  19  J.  14  * 

291.  Reference  — Verbal— Acquiescence. 

— Opinion  that  a  judgment  by  arbiters  fixing 
the  boundary  between  two  village  proprietors, 
followed  bv  the  erection  of  a  mutual  fence 
in  terms  thereof  by  the  parties,  is  binding 
although  the  submission  may  have  been  merely 
verbal.  Otto,  etc.  v.  Weir,  1871,  9  M.  660  ;  43 
J.  574.  See  also  Ferrie  v.  Mitchell,  5  June 
1824,  F.C.;  3  S.  113* 


ARMY 

1.  Billetting.—  When  the  circumstances  of 
the  country  require  a  great  number  of  troops 
to  be  quartered  in  a  district,  the  magistrates 
may  order  billets  to  be  issued  on  unmarried 
women  to  provide  lodgings  for  the  troops. 
Boswell  v.  Mags,  of  Cuvar,  10  July  1804,  F.  C. ; 
M.  13083. 

2.  Officers  of  Ordnance— Title  to  Sue.— 

That  the  principal  officers  of  ordnance  have  a 
title  to  sue  a  declarator  of  property  in  subjects 
adjacent  to  a  fortress,  vested  in  them  for 
behoof  of  the  Crown.  Officers  of  Ordnance  v. 
Mags,  of  Edinburgh,  1859,  22  D.  219 ;  32  J. 
88* 

3.  Paymaster— Liability. —The  paymaster 

of  a  regiment  found  liable  to  arm  v  agents  for 
furnishings  made  on  his  order  to  the  regiment, 
and  in  the  expenses  of  an  action  which  they 
had  raised  unsuccessfully  against  the  colonel 
of  the  regiment.  Ml Donald  v.  Ross,  1820, 
2  Bligh  547. 

4.  Sale  of  Commission.— The  sale  of  an 
officer's  commission  in  the  army,  at  a  rate 
beyond  the  regulations,  held  to  be  illegal. 
Carmichael  v.  Erskine,  1823,  2  S.  530. 


ARREST 

Agent,  Liability  of,  5, 16,  27,  29,  56,  64. 

Caption,  1-6, 17. 

Debt,  7,  9,  22-35. 

Detention,  8-10. 

Excise  Officer,  Liability  of,  39. 

False  Charge,  11-14,  36. 

Imprisonment,  Damages  for,  1,  3,  8-10, 

14-55. 
Informant,  Liability  of,  12-14,  44. 
Issues,  Form  of,  see  title  Process. 
Magistrates,  Liability  of,  18,  70 ;  and 

see  titles  Administration  of  Justice  and 

Burgh. 
Malice,  10-14,  30,  36,  48-50,  56-60,  68- 

71,  78-81,  86. 
Mandatory,  Liability  of,  16,  68. 
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Meditatio  Fugje,  61-74. 
Messenger,  Liability  of,  9,  40,  56. 
Mora,  in  Suing,  46-47,  75,  82. 
Oppression,  21,  31,  52,  66. 
Police,  Liability  op,  28,  43,  44,  48,  51- 

52,  75-76,  85-87. 
Prescription  op  Actions  for  Damages, 

see  title  Prescription  (Act  1701,  c.  6). 
Probable  Cause,  11-13,  47,  49,  50,  57- 

60,  66,  70,  80,  81,  86. 
Process-Caption,  see  Caption  supra. 
Prosecutor,  Liability  of,  14,  20,  44-47, 

49,  50,  77-81. 
Suspension,  82,  83. 
Violence,  76,  80,  83. 
Warrant,  Irregularities  in,  etc.,  25- 

28,  32-33,  38,  41,  42,  51,  66,  67,  74,  81, 

84-87. 

1.  Caption— Imprisonment.— An  agent 
presented  a  bill  of  advocation,  and  borrowed 
the  process  from  the  sheriff-clerk,  and  produced 
it  in  the  Bill  Chamber,  and  the  bill  being 
passed,  a  certificate  was,  on  the  lapse  of  ten 
days,  issued,  that  no  letters  had  been  expede ; 
and  the  agent,  after  being  required  to  return 
the  process  to  the  sheriff-clerk,  failed  to  do  so, 
and  was  imprisoned  on  a  caption  issued  by  the 
clerk.  Held  in  an  action  of  damages  by  him, 
that  the  caption  was  lawfully  issued.  Scott  v. 
Curie,  1841,  2  Robin.  317.  Affg.  2  D.  348 ; 
15  Fac.  346. 

2.  Caption— Admissibility  of  Evidence. 
— In  an  action  of  damages  for  the  illegal  use 
of  a  caption,  it  is  incompetent  to  ask  whether 
the  pursuer  came  as  a  prisoner  to  the  office  of 
the  defender,  this  being  the  conclusion  to  be 
drawn  by  the  jury.  Circumstances  in  which 
damages  awarded.  Manuel  v.  Fraser,  1818, 
1  Mur.  386  and  392. 

3.  Caption— Imprisonment— Process  Re- 
turned before  Incarceration.— A  party  who 
was  imprisoned  for  half  an  hour,  in  virtue  of  a 
process-caption,  held  not  entitled  to  damages, 
although  the  process  had  been  returned  above 
an  hour  before  the  incarceration.  Pearson  v. 
Anderson,  1833, 11  S.  1008  * 

4.  Caption— Return  of  Process.— In  an 
action  of  damages  for  the  alleged  wrongous  use 
of  a  process-caption,  defenders  were  assoilzied, 
they  having  acted  in  bona  fide,  while  the 
pursuer  had  been  himself  guilty  of  negligence 
in  not  intimating  the  return  of  the  process  for 
which  the  caption  was  put  in  force.  Menzies 
v.  Stevenson  db  Co.,  1839,  MT.  281. 

5.  Caption— Liability  of  Law  Agent.— 

One  agent  found  liable  in  damages  for  wrong- 
fully apprehending  and  detaining  another  in 
virtue  of  a  process-caption.  Hunter  v.  Kerr, 
1842,  4  D.  1175* 

6.  Caption— Tender  of  Payment.— In  an 
action  of  damages  for  illegal  apprehension 
under  a  caption  for  debt,  notwithstanding  a 


previous  tender  of  payment  by  the  pursuer, 
the  defender  was  assoilzied.  Howatson  v. 
Thorburn,  1839,  M'F.  274. 

7.  Debt— Debt  not  Due— Bona  fidea—  If 

a  party  has  been  apprehended  on  diligence  for 
a  debt  not  due  by  him,  he  is  entitled  to 
damages  ;  but  if  he  has  so  acted  as  to  lead  the 
party  to  believe  that  he  is  the  debtor,  he  is  not 
entitled  to  damages.  Gordons  Exrs.  v.  Dunlop, 
1825,  3  Mur.  515. 

8.  Detention. — Circumstances  in  which  a 
verdict  was  returned  for  the  defenders,  negativ- 
ing the  pursuer's  allegation  of  illegal  detention 
of  her  person  and  violent  invasion  of  her 
premises.    Munro  v.  Howden,  1839,  M'F.  208. 

9.  Detention  —  Debt  —  Liability  of 
Creditor  and  Messenger.— A  debtor  who 
was  apprehended  on  diligence,  was,  at  his  own 
request,  carried  to  an  ale-house,  and  there  de- 
tained till  measures  were  taken  to  accomplish 
his  liberation.  Held  that  he  was  not  entitled, 
in  respect  thereof,  to  claim  damages  from  the 
messenger  or  his  employers.  Forbes  v.  Alison, 
31  Jan.  1823,  F.  C. ;  2  S.  169  * 

10.  Detention  — Malice  — Admissibility 
of  Evidence, — In  an  action  against  a  trustee 
on  a  sequestrated  estate  for  wrongous  appre- 
hension and  detention,  evidence  admitted,  that 
the  bankrupt  had  informed  him  that  the 
diligence  ought  not  to  be  put  in  execution. 
Gordo7i}s  Exrs.  v.  Dunlop,  1825,  3  Mur.  516. 

11.  False  Charge  —  Malice  —  Probable 
Cause  —  "  Groundlessly. "  —  A  collector  of 
water-rates  brought  an  action  of  damages,  on 
the  ground  that  the  defender  had  "  ground- 
lessly and  maliciously"  accused  him  of  com- 
mitting fraud,  by  obtaining  money  to  which 
he  had  no  right,  and  had  given  him  in  custody 
to  a  police  officer,  by  whom  he  was  taken  to 
the  police  office,  when  the  charge  was  repeated. 
Held  that  the  summons  disclosed  a  case  of 
privilege,  and  that  an  averment  of  want  of 
probable  cause  was  essential ;  that  "  ground- 
lessly "  was  not  equivalent  to  "  want  of  prob- 
able cause."  Cameron  v.  Hamilton,  1856,  18  D. 
423 ;  28  J.  179  * 

12.  False  Charge— Liability  of  Informant 
—Malice  — Probable  Causa  —  Held  that  a 
summons  of  damages  against  a  party  for  having 
caused  the  pursuer  to  be  apprehended  by  a 
constable  on  a  criminal  charge,  and  having 
thereafter  given  information  ot  the  charge  to 
the  procurator-fiscal,  was  not  relevant,  without 
an  averment  of  malice  and  want  of  probable 
cause.  Sheppeard  v.  Fraser,  1849,  11  D.  446 ; 
21  J.  123  * 

13.  False  Charge— Liability  of  Informant 
— Malice — Probable  Cause. — In  an  action  of 
damages  against  a  defender  for  having  made  to 
a  procurator-fiscal  a  charge  of  theft  against  the 
pursuer,  which  he  alleged  to  be  false,  in 
consequence  of  which  he  had  been  apprehended, 
held  that  the  case,  as  disclosed  by  the  pursuer, 
was  one  of  privilege,  and  that  he  must  put 
in  issue  malice  and  want  of  probable  cause. 
Thomson  v.  Adam,  1865,  4  M.  29 ;  38  J.  25.* 
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14.  False  Charge— Imprisonment  —  Be- 
ftaaal  to  Accept  Bail— Liability  of  Public 
Prosecutor  and  Informant  —  Malice.  —  A 
party  sent  a  written  information  to  the  pro- 
curator-fiscal, that  another  had  stolen  property 
belonging  to  a  company  of  which  the  accuser 
was  a  partner,  and  the  accused  was  apprehended 
and  committed  to  prison.  Certain  alleged  ir- 
regularities having  taken  place  as  to  refusing 
bail,  held  in  an  action  by  the  accused  against 
the  company,  the  accuser  and  the  procurator- 
fiscal,  that  no  relevant  grounds  were  established 
against  the  company  or  the  procurator-fiscal, 
and  that  it  was  sufficient  to  exonerate  the 
accuser,  that  he  acted  without  malice  and 
with  probable  cause.  Arbuckle  v.  Taylor,  1815, 
3  Dow  160  * 

15.  Imprisonment.  —  Circumstances  in 
which  damages  awarded  for  wrongous  im- 
prisonment. Wilson  v.  Alexander,  1846,  9  D. 
7.  Gibson  v.  Anderson,  1846,  9  D.  1.  Imrie  v. 
M'Whannd,  1846,  9  D.  24,  493  ;  19  J.  210* 

16.  Imprisonment— Bankrupt— Liability 
of  Party,  Mandatary, and  Agent.— Damages 
awarded  against  a  party,  his  mandatary  and 
agent,  for  arresting  the  person  of  a  protected 
bankrupt,  and  again  arresting  him  after  he  was 
discharged.  Dunlop  v.  Buchanan,  1828, 5  Mur. 
1& 

17.  Imprisonment— Caption— Horning— 
Erasure  in  Date. — Circumstances  in  which  a 
person  was  not  held  liable  in  damages  for 
incarcerating  another  on  a  caption  proceeding 
on  a  homing,  with  an  erasure  in  the  date. 
Bankine  v.  M'Laren,  1825,  3  Mur.  494. 

18.  Imprisonment — Caution  jadicatnxn 
aolvi. — A  party  who,  under  the  pretence  of  a 
fair  purchase,  was  truly  intending  a  fraud, 
having  been  apprehended  and  imprisoned  till 
he  found  caution  judicatum  solvi,  held  not 
entitled  to  damages  from  the  magistrate  and 
the  incarcerator.  Walker  v.  Wyuie,  21  Nov. 
1822,  F.  C. ;  2  S.  28. 

19.  Imprisonment  —  Character  of  De- 
fender —  Admissibility  of  Evidence.— In 
an  action  of  damages  for  illegal  imprisonment,' 
it  is  incompetent  to  inquire  whether  the 
defender  was  a  harsh  man  or  not.  Simpson  v. 
IAddU,  1821,  2  Mur.  579. 

20.  Imprisonment— Contempt  of  Court- 
Public  Prosecutor— Liability  of— A  party 
raised  an  action  of  damages  against  two  bailies 
of  a  burgh  and  the  procurator-fiscal,  alleging 
that,  having  been  cited  as  a  witness  by  the 
latter  before  the  former  in  a  criminal  cause,  he 
was  sworn  according  to  the  Scotch  form ;  that 
a  person  in  court  stated  that  he  was  an  Irishman 
and  a  Roman  Catholic,  and  that  the  oath  taken 
would  not  be  binding;  that  the  procurator- 
fiscal  then  reauired,  and  the  bailies  ordered 
him,  to  take  tne  oath  by  laying  his  hand  on  a 
representation  of  the  cross  on  the  Bible  ;  that 
having  refused  to  do  so  (as  he  held  the  oath  he 
had  taken  to  be  binding  although  he  was  a 
Roman  Catholic),  he  was  thereupon  committed 
to  prison  for  contempt.     Held  that  though 


malice  and  want  of  probable  cause  were 
averred,  the  facts  stated  negatived  these  aver- 
ments ;  and  (2)  that  the  facts  admitted  by  the 
pursuer  established  that  the  bailies  and  pro- 
curator-fiscal had  not  acted  illegally.  Mone  v. 
Anderson,  1842,  4  D.  786* 

21.  Imprisonment— Cruel  Treatment— 
In  an  action  of  damages  against  a  criminal 
officer  entrusted  with  the  execution  of  a  warrant 
to  bring  a  prisoner  before  a  magistrate  for 
examination,  for  having  confined  him  in  a 
small  cell  unfit  to  be  used  for  such  purpose, 
held  that  as  the  officer  was  responsible  for  the 
treatment  of  his  prisoner  while  in  his  custody, 
till  presented  to  a  magistrate,  he  was  liable  in 
damages,  even  although  it  should  be  proved 
that  it  had  been  done  while  he  was  absent,  and 
without  his  knowledge,  by  a  party  of  soldiers, 
to  whom  he  had  delivered  the  prisoner,  to  be 
kept  during  the  night.  Ross  v,  APBean,  1845, 
8D.  250;  18  J.  113. 

22.  Imprisonment— Debt— Circumstances 
in  which  a  creditor  who  wrongfully  arrested  a 
debtor  was  found  not  liable  in  damages.  Cooper 
v.  Campbell,  1825,  1  W.  &  S.  131.  Affg.  2  S. 
334. 

23.  Imprisonment  —  Debt  —  Pailure  to 
Pay  Full  Interest  on  Bond— Deductions.— 

A  creditor  who  imprisoned  a  debtor  for  non- 
payment of  the  full  interest  on  a  bond,  without 
deduction  of  the  property  tax,  held  liable  in 
damages.  Butcher  v.  Barclay,  16  Dec.  1814, 
F.  C. 

24.  Imprisonment  —  Debt  —  Failure  to 
Pay  Expenses  of  Process  for  Illegal  Deten- 
tion— Tender. — In  an  action  by  a  party, 
imprisoned  for  expenses  of  process  for  illegal 
detention,  against  the  incarcerator  in  not  ac- 
cepting payment  of  the  money,  the  jury  must 
consider  whether  the  tender  was  so  distinct, 
clear,  and  fair  as  to  make  the  refusal  a  con- 
tumacious act,  and  whether  the  incarcerator 
was  not  entitled  to  communicate  with  the 
agent,  to  whom  the  expenses  were  truly  due. 
Dunn  v.  Anderson,  1826,  4  Mur.  125. 

25.  Imprisonment— Debt— Irregularities 
in  Charge  and  Poinding.— A  messenger  who 
was  employed  by  a  creditor  to  do  diligence  on 
a  bill,  left  the  inducim  blank  in  the  copy  charge, 
had  no  witnesses  present  at  the  execution 
(though  two  names  were  adhibited  to  the 
execution,  one  of  which  was  forged),  and 
employed  as  appraisers  in  a  poinding  persons 
not  licensed  as  such,  and  to  whom  he  did  not 
administer  the  oath  de  fideli,  and  the  debtor 
was  incarcerated.  Held  that  the  creditor  was 
liable  to  him  in  damages.  MacdoneU  v.  Bank 
of  Scotland,  1835,  13  S.  701  * 

26.  Imprisonment  —  Debt  —  Irregular 
Warrant— Public  Official  — Stat.  8  and  9 
Vict.  c.  83.— An  assessment  of  £2,  lis.  4d. 
of  poor's  rate  was  duly  made  on  a  com- 
pany consisting  of  two  partners,  and 
they  having  failed  to  pay  it,  the  collector 
obtained  a  warrant  against  each  partner  for 
one-half  (£1,  5s.  8d.),  under  which  one  of 
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them  was  imprisoned.  Held  in  an  action  of 
damages  (1)  that  although  the  warrant  was 
irregular,  in  respect  it  should  have  been  for 
£2,  lis.  4d.,  yet  the  collector  was  acting  in 
the  execution  of  his  duty,  and  so  was  pro- 
tected by  sec.  86  of  8  and  9  Vict.  c.  83. 
Ferguson  v.  M'Ewen,  1852,  14  D.  457  ;  24  J. 
225* 

27.  Imprisonment  —  Debt  —  Irregular 
Warrant  — Adjudication  Following  upon 
Compromise— No  Authority— Liability  of 
Agent. — A  pursuer  alleged  that,  in  certain 
proceedings  against  her  at  the  instance  of  her 
son,  an  agent  had,  without  authority,  appeared 
for  her,  and  consented  to  a  compromise,  in 
virtue  of  which  decree  was  pronounced  against 
her  ;  that  her  son  executed  an  assignation  in 
favour  of  his  agent,  at  whose  instance  she  was 
imprisoned  ;  that  the  warrant  of  imprisonment 
was  not  in  due  form ;  that  her  heritable 
property  had  been  adjudged,  also  at  the 
instance  of  the  agent,  and  while  in  his  posses- 
sion had  been  much  deteriorated.  She  called 
as  defenders  the  agent  (A),  who  had  consented 
on  her  behalf  to  the  decree,  and  also  her  son 
and  his  assignee  (B),  concluding  for  reduction 
of  the  sheriff  court  proceedings,  and  all  that 
followed  thereon,  and  also  for  damages  against 
the  three  defenders  conjunctly  and  severally. 
Held  that  A  could  not  be  responsible  for  the 
wrongful  acts  of  her  son  and  of  B  in  the 
execution  of  the  decree ;  but  opinion,  that 
he  might  be  liable  to  reimburse  the  pursuer 
for  the  expense  to  which  she  had  been  put 
in  procuring  decree  of  reduction.  Cormie  v. 
Grigor,  1862,  24  D.  985  ;  34  J.  488. 

28.  Imprisonment  — Debt  — Irregularity 
in  Citation. — A  constable,  in  executing  a 
citation  of  a  summons  against  Hugh  Brodie 
under  the  Small  Debt  Act,  at  the  instance 
of  Alexander  Thomson,  correctly  set  forth 
Thomson's  name  in  the  execution,  but  in  the 
copy  citation,  which  was  appended  to  the 
summons,  he  called  him  Alexander  Brodie. 
The  citation  was  given  personally.  Decree 
having  passed  in  absence,  and  being  followed 
by  incarceration,  held  that  both  Thomson  and 
the  constable  were  entitled  to  be  assoilzied 
from  an  action  of  reduction  and  damages, 
founded  on  the  irregularity  of  the  citation. 
Brodie  v.  Smith,  1836,  14  S.  983 ;  11  Fac.  825  * 

29.  Imprisonment— Debt— Partial  Pay- 
ment.— A  party  was  imprisoned  for  a  debt 
after  it  had,  with  the  knowledge  of  the  creditor 
and  his  law  agent,  been  partially  paid.  The 
jury,  in  an  action  of  damages,  awarded  a  sum 
against  the  creditor,  and  his  law  agent  Watson 
v.  Gardner,  1834,  12  S.  567. 

30.  Imprisonment— Debt— Pontage  Dues 
— Detention — Malice. — A  party  who  refused 
to  pay  custom  or  pontage  dues,  was  allowed  to 
cross  the  bridge,  and  was  apprehended  on  the 
information  of  the  tacksman  of  the  dues,  and 
taken  before  a  magistrate,  who  directed  him 
to  be  kept  in  custody  until  the  case  was 
considered.  He  was  detained  in  tbe  police 
office  for  two  hours,  and  for  half  an  hour  was 


imprisoned  in  a  police  cell.  He  was  then 
again  brought  before  the  magistrate,  by  whom, 
after  emitting  a  declaration,  he  was  liberated. 
In  an  action  of  damages,  in  which  there  was 
no  averment  of  malice,  the  court  sustained  the 
relevancy  of  the  action  as  against  the  tacksman, 
but  assoilzied  the  magistrate.  Tait  v.  Payne 
db  Kennedy,  1856,  18  D.  1038  ;  28  J.  481* 

31.  Imprisonment  — Debt— Oppression— 
Lis  alibi  pendens. — Pending  an  action  in  the 
Court  of  Session  against  an  officer  in  the 
army  in  Scotland,  he  was  ordered  to  join  his 
regiment ;  and  having  proceeded  to  London, 
the  pursuer,  under  circumstances  indicating 
oppression  and  resentment,  caused  a  writ  to 
be  issued  against  him  there,  for  the  same  debt 
as  that  sued  for  in  Scotland,  on  which  the 
officer  was  detained  in  custody  for  several 
days  till  he  found  bail.  Held  that  the  officer 
was  entitled,  in  a  summary  complaint,  to 
damages.  Shaw  v.  Robertson,  13  Dec.  1803, 
F.  C. 

32.  Imprisonment— Debt— Name  Erro- 
neously Stated  in  Diligence.— No  damages 
found  due  to  a  person  whose  name  was 
erroneously  stated  in  the  diligence  under 
which  she  was  apprehended  and  detained  for 
a  short  time  in  the  custody  of  the  officer. 
Johnstone  v.  M'Craw,  1833,  12  S.  560* 

33.  Imprisonment— Debt— Wrong  Sum 
Stated  in  Charge.— A  party  was  apprehended 
and  detained  in  virtue  of  letters  of  horning 
for  a  debt  of  £40,  4s.  4d.,  but  the  charge 
given  was  for  £44,  4s.  4d.  Held  that  he  was 
entitled  to  damages.  Inch  v.  Thomson,  1836, 
14  S.  1129. 

34.  Imprisonment— Debt— Liability  of 
Bank. — In  an  action  of  damages  against  a 
bank  for  wrongous  imprisonment,  libelling 
that  the  incarceration  was  by  the  bank  agent, 
but  subsuming  that  this  was  by  instructions 
from  the  bank,  and  that  they  were  liable  for 
his  actings,  held  unnecessary  to  call  the  agent 
as  a  defender.  Dougal  v.  Macartney,  1829, 
8  S.  275. 

35.  Imprisonment— Decree  in  Absence- 
Personal  Bar. — A  party  who  was  personally 
cited  in  an  action,  out  who,  having  allowed 
decree  to  pass  in  absence,  was  charged  and 
imprisoned,  held  to  be  barred  from  bringing 
an  action  of  damages  for  wrongous  imprison- 
ment, upon  technical  objections  to  the  instance 
of  the  action  upon  the  ex  facie  regular  decree  on 
which  he  was  imprisoned.  Bell  v.  Gunn,  1859, 
21  D.  1008  ;  31  J.  556  * 

36.  Imprisonment  —  False  Charge  — 
Malice— Perjury. — A  party  who  had  been 
convicted  of  theft  raised  an  action  of  damages 
against  A  and  B,  libelling  that  they  had 
conceived  the  deepest  hatred  and  malice  against 
him ;  that  they  nad  falsely  and  maliciously 
called  him  a  thief ;  that  they  had  falsely  and 
maliciously  given  information  to  the  procurator- 
fiscal,  and  had  urged  the  prosecution  ;  that  one 
of  them,  B,  had  committed  perjury  at  the 
trial  j  and  that  the  whole  proceedings  were 
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founded  on  falsehood,  hatred,  and  malice  on 
the  part  of  A  and  B,  but  he  did  not  allege 
that  A  was  participant  in  B's  perjury.  Held 
that  the  grounds  of  action  against  A  were  not 
relevant.    Madellanv.  Miller,  1832,11  S.  187  * 

37.  Imprisonment—  Failure  to  Subscribe 
Deed. — A  person  having  been  imprisoned  for 
failure  to  subscribe  a  disposition  in  terms  of  a 
decree-arbitral,  held  that  the  imprisonment 
was  illegal,  and  that  the  party  was  entitled  to 
damages  from  the  incarcerator.  Murray  v. 
Bind,  15  May  1810,  F.  C  * 

38.  Imprisonment— Illegal   Warrants.— 

In  an  action  of  damages  for  wrongous  imprison- 
ment, held  that  it  was  a  relevant  ground  of 
action  to  aver  that  the  pursuer  was  apprehended 
and  brought  before  the  justices  in  virtue  of  a 
warrant  granted  by  only  one  justice,  and  that 
the  pursuer  was  incarcerated,  not  in  virtue  of 
the  original  conviction,  but  of  a  letter  to  the 
magistrates  and  keeper  of  the  jail  from  the 
justice  of  peace  clerk  containing  a  copy  thereof. 
Macleodv.  Buchanan,  1837,  15  S.  1113. 

39.  Imprisonment— Incompetent  Decree 
— Liability  of  Excise  Officer.  —  Damages 
award**  against  an  excise  officer  for  poinding 
and  imprisoning  a  party  under  an  incompetent 
decree  of  justices  of  the  peace.  BalUntine  v. 
Boss,  1821,  2  Mur.  529. 

40.  Imprisonment  —  Liability  of  Mes- 
senger.— Held  in  an  action  of  damages  that  it 
is  illegal  for  a  messenger  (who  was  employed 
as  an  agent  to  procure  a  settlement  of  a  debt) 
to  take  his  prisoner  to  the  office  of  the 
creditor's  agent  without  any  application  to 
that  purpose  from  the  prisoner,  though  not 
against  his  will,  instead:  of  directly  to  jail. 
Garde*  v.  M'CoU,  1826,  5  S.  123. 

41.  Imprisonment— Irregrilarity— Border 
Warrant— New  Trial— Excessive  Damages. 
—A  party  obtained  from  a  sheriff-clerk  a 
Border  warrant,  upon  which  he  incarcerated 
for  five  days  an  Englishwoman  who  was  on  a 
visit  to  Scotland,  and  the  warrant  and  pro- 
cedure following  upon  it  were  thereafter  field 
to  be  illegal.  In  an  action  of  damages  for 
wrongous  imprisonment  against  the  party  and 
the  sheriff-clerk,  the  jury  awarded  damages 
against  both.  Landell  v.  LandeU,  1841,  3D. 
819. 

42.  Imprisonment— Irregular  Procedure 
-Liability  of  Clerk  of  Court.  — The  pro- 
curator-fiscal of  a  burgh  having  voluntarily 
acted  as  clerk  of  a  magistrate,  and  written 
out  a  sentence  which  was  irregular  and  illegal, 
in  virtue  of  which  imprisonment  was  inflicted, 
Wo*  that  he  was  jointly  and  severally  liable 
with  the  magistrate.  Richardson  v.  Williamson, 
1832, 10  S.  607 ;  7  Fac  467  * 

43.  Imprisonment— Liability  of  Police.— 
Held  that  a  constable  was  liable  in  damages 
for  wrongous  apprehension  and  imprisonment 
of  a  party,  against  whom  he  was  employed 
to  execute  diligence.  Stewart  v.  Lowrie,  1813, 
Hume  100. 


44.  Imprisonment— Liability  of  Public 
Prosecutor,  Police,  and  Informer.— A  police 
sentence  having  been  suspended,  the  party 
against  whom  it  had  been  pronounced,  and 
who  had  been  imprisoned  under  it,  brought  an 
action  of  damages  against  the  informer  and  an 
assistant  superintendent  of  police,  who  acted 
as  a  joint  procurator-fiscal  for  part  of  the 
burgh,  and  had  presented  the  complaint  in  his 
own  name,  and  he  called  also  the  principal 
procurator-fiscal  and  the  superintendent  of 
police.  Action  dismissed  as  irrelevant  against 
the  two  last.  Bain  v.  Burnet,  1857,  19  D.  405 ; 
29  J.  191. 

45.  Imprisonment  — Liability  of  Public 
Prosecutor. — Circumstances  in  which  damages 
awarded  against  a  party  and  the  procurator- 
fiscal  (concurring  with  him)  for  wrongous 
imprisonment.  triUiamson  v.  Fyfe,  1796,  3 
Pat.  478. 

46.  Imprisonment— Liability  of  Public 
Prosecutor— Mora— Stat  9  Qeo.  iv.  c.  58, 

c.  33. — In  an  action  of  damages  against  a 
burgh  procurator-fiscal  for  wrongous  imprison- 
ment under  a  police  sentence,  which  was  found 
null,  held  that  the  statutory  limitation  of  three 
months  within  which  the  action  must  be 
brought,  under  9  Geo.  iv.  c.  58,  s.  33,  applied 
not  to  the  issuing,  but  the  execution  of  the 
warrant.  Hill  v.  Dymock,  1857,  19  D.  955 ; 
29  J.  441  * 

47.  Imprisonment— Liability  of  Public 
Prosecutor— Mora— Act  1  and  2  Will.  iv. 
c.  68. — An  action  was  brought  for  damages 
against  a  procurator- fiscal  for  a  conviction  and 
imprisonment  under  the  above  Act  The 
pursuer  did  not  give  notice  to  him  of  the 
action  a  month  before  its  commencement  in 
terms  of  the  Act  Held  that  the  action  was 
incompetent  and  a  plea  that  the  conviction 
was  not  in  pursuance  of  the  Act,  and  therefore 
not  protected,  repelled.  Russell  v.  Lang,  1845, 
7  D.  919 ;  17  J.  476  * 

48.  Imprisonment  —  Malice  —  Probable 
Cause— Liability  of  Public  Prosecutor- 
Edinburgh  Police  Act,  3  Geo.  it.  c.  78 
sec.  134.—  Held  (1)  that  sec  134  of  the  Edin- 
burgh Police  Act,  3  Geo.  iv.  c.  78,  is  still  in 
force,  and  available  as  a  protecting  clause  to 
the  procurator-fiscal ;  (2)  that  in  an  action  of 
damages  against  the  procurator  -  fiscal  for 
wrongous  prosecution  and  imprisonment,  it 
is  not  necessary  to  aver  malice  and  want  of 
probable  cause,  but  only  wilful  oppression, 
whereby  real  injury  has  been  produced. 
Oraham  v.  Linton,  1858,  20  D.  808 ;  30  J.  478. 

49.  Imprisonment  —  Malice  —  Liability 
of  Police. — In  an  action  of  damages  against  a 
superintendent  of  police,  on  the  ground  that 
the  pursuer  had  been,  by  his  orders,  conveyed 
as  a  prisoner  to  a  place  beyond  the  bounds  in 
which  he  was  entitled  to  act,  and  there  incar- 
cerated, held  that  the  pursuer  was  not  bound 
to  take  an  issue  with  malice.  Hollands  v. 
Richardson,  1843,  5  D.  1352;  15  J.  599; 
6  D.  9  * 
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50.  Imprisonment  —  Malice  —  Probable 
Cause— Liability  of  Public  Prosecutor.— 

A  conviction  under  the  Night  Poaching  Act 
having  been  quashed  on  informality  by  the 
court  of  review,  the  party  accused  brought  an 
action  of  damage*  for  illegal  imprisonment 
against  the  procurator-fiscal.  Held  that  the 
procurator-fiscal  was  privileged,  and  that  the 
pursuer  must  take  an  issue  of  malice  and  want 
of  probable  cause.  Mains  v.  MacLullich,  1861, 
23  D.  1258  ;  33  J.  632  * 

51.  Imprisonment  —  No  Warrant  —  Lia- 
bility of  Police. — In  an  action  of  damages 
raised  against  police  constables,  the  pursuer 
alleged  that  the  defenders  had  illegally  and 
without  warrant  searched  his  repositories  and 
apprehended  and  imprisoned  him.  Held  that 
the  action  was  relevant.  Pringle  v.  Bremner  <k 
Stirling,  1867,  5  M.  (H.  L.)  55  ;  39  J.  414  * 

52.  Imprisonment  —  Oppression  —  Lia- 
bility of  Police. — In  an  action  of  damages 
raised  against  the  superintendent  of  police,  who 
was  also  procurator-fiscal  in  the  police  court, 
and  against  several  police  officers,  and  against 
the  commissioners  of  police,  as  liable  for  the 
officers  in  their  employment,  issues  were  sent 
to  a  jury  to  try  whether  the  superintendent 
and  other  officers,  in  respectively  preferring  a 
complaint  against  the  pursuer,  searching  her 
house  for  stolen  goods,  and  apprehending  her, 
and  confining  her  for  a  time  in  the  police  office, 
had  acted  from  wilful  oppression  or  culpable 
negligence,  out  of  which  real  injury  arose  to 
the  pursuer.  Nimmo  v.  Stuart,  1832,  10  S. 
644. 

53.  Imprisonment  —  Penalties  of  Act 
1701.— Held  that  the  penalties  of  the  Act  1701 
were  due,  where  an  imprisonment  followed  on 
an  application,  stating  that  the  person  was 
suspected  of  having  been  concerned  in  a  felony 
committed  in  England,  and  praying  that  he 
should  be  committed  till  sent  there  for  trial, 
or  liberated  in  due  course  of  law,  and  that  the 
action  was  not  barred  by  the  dependence  of  an 
action  of  damages  at  common  law  in  England, 
against  the  party  there,  on  whose  information 
he  had  been  apprehended.  Mure  v.  Sharpe,  10 
July  1811,  F.  C. 

54.  Imprisonment— Stat.  4  Geo.  it.  c. 
34. — Question  as  to  claim  of  damages  by  a 
workman,  in  respect  of  alleged  illegal  appre- 
hension and  incarceration  under  the  stat. 
4  Geo.  iv.  c.  34,  relative  to  engagements 
between  master  and  servant  Mathews  v. 
Glasgow  Iran  Co.,  1838,  M'F.  162. 

55.  Imprisonment— Theft— Beset— Cer- 
tain articles  having  been  stolen  from  a  factory, 
some  of  the  workmen,  with  the  sanction  of  the 
master,  marked  articles,  and  offered  them  as 
stolen  to  A,  whom  they  suspected,  and  who 
took  them  as  stolen  goods,  and  carried  them  to 
the  house  of  B,  who  was  not  within,  and  left 
them.  On  a  search  being  made  by  the  police, 
the  articles  were  found  in  the  house,  and  B 
was  apprehended  and  imprisoned  on  a  charge 
of  reset,  but  from  want  of  evidence  was  dis- 
charged.   Held  in  an  action  of  damages  by  B 


against  the  master,  that  the  apprehension  as 
for  reset  of  theft  when,  as  the  parties  knew, 
no  theft  had  been  committed,  was  wrongous. 
Richmond  v.  Thomson,  1838, 16  S.  995* 

56.  Malice  —  Liability  of  Agent  and 
Messenger. — A  party  against  whom  a  peti- 
tion was  presented  to  a  sheriff,  praying  to 
prohibit  him  from  interfering  with  a  cow 
belonging  to  the  petitioner,  having  been  appre- 
hended for  examination  under  the  warrant  of 
the  sheriff,  brought  an  action  of  damages, 
without  alleging  malice,  against  the  original 
petitioner  and  her  agent,  and  against  the  sheriff, 
and  the  messenger  who  executed  the  warrant, 
— Jield  that  the  action  was  irrelevant  Orr  v. 
Carrie,  1839, 1  D.  551  ;  14  Fac.  624* 

57.  Malice  — Probable  Causa  — In  an 
action  of  damages  for  u  illegal,  unwarrantable, 
oppressive,  and  injurious  conduct,  in  causing 
the  pursuer  to  be  apprehended  and  tried  in  a 
police  court  on  a  false  charge  of  creating  a 
disturbance,"  held  that  the  pursuer  did  not 
require  to  take  an  issue  of  malice  or  want  of 
probable  cause,  the  case  not  being  privileged. 
Strachan  v.  Munro,  1844, 7  D.  178,  399 ;  17  J. 
85,  198. 

58.  Malice  —  Probable  Causa  —  In  an 
action  of  damages  against  a  private  party  for 
wrongous  apprehension  by  the  police  in  Eng- 
land, on  a  criminal  charge  preferred  by  the 
defender,  held  that  malice  and  want  of  probable 
cause  must  be  alleged.  Gallendar  v.  MUligan, 
1849,  11  D.  1174 ;  21  J.  463  * 

59.  Malice  —  Probable    Causa  —  In  an 

action  of  damages  for  alleged  illegal  appre- 
hension and  detention  on  a  charge  against  the 
pursuer  of  having  stolen  a.dog  in  his  possession, 
which  charge  was  not-  established,  held  that 
the  pursuer  must  take  an  issue  of  malice  and 
want  of  probable  cause  Page  v.  Buchan,  1855, 
17  D.  1079  ;  27  J.  553. 

60.  Malice  —  Probable   Causa  —  In   an 

action  of  damages  at  the  instance  of  a  party 
who  had  been  apprehended  and  confined  in 
the  police  office  on  a  charge  which  was  found 
not  proven,  against  the  informer,  the  pursuer 
averred  malice  and  want  of  probable  cause. 
Held  that  he  was  bound  to  take  an  issue  to 
the  same  effect.  M'Pherson  v.  Cattanach,  1850, 
13  D.  287  ;  23  J.  120  * 

61.  Meditatio  fog»  Warrant.  —  In  an 
action  of  damages  for  wrongous  arrest  on  a 
meditatio  fugce  warrant,  the  defender,  the 
arresting  creditor,  pleaded  that  the  action  was 
irrelevant  in  respect  that  the  judgment  of  the 
sheriff  finding  that  the  pursuer  was  in  fuga 
was  not  reduced.  Held  that  the  action  was 
relevant  Maclean  v.  CoUhart,  1865,  3  M. 
719  ;  37  J.  364* 

62.  Meditatio  fog©  Warrant.— Circum- 
stances in  which  a  defender  in  an  action  of 
damages  for  the  alleged  abuse  of  the  diligence 
of  meditatio  fugce,  was  assoilzied.  Richardson 
v.  Brownke,  1833,  11  S,  574. 
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63.  Meditatio  fuge  Warrant.  —  In  an 
action  for  damages  for  the  wrongous  obtaining 
and  using  of  a  meditatio  fugce  warrant,  it  is  not 
a  defence  that  the  pursuer  was  leaving  the 
country ;  it  must  be  Bhown  that  the  defender 
knew  this,  or  that  the  report  of  the  pursuer's 
leaving  was  so  general,  that  the  defender  may 
be  presumed  to  have  known  it.  CPReiUy  v. 
Juno,  1821,  2  Mur.  420. 

64.  Meditatio  fuge  Warrant  —Erasure— 
Liability  of  Law  Agent.— -A  party  was  in- 
carcerated under  a  meditatio  fugce  warrant,  on 
the  evidence  of  a  messenger  employed  to  get 
him  apprehended,  and  in  which  his  name  was 
written  on  an  erasure.  In  an  action  of  dam- 
ages, held  that  the  law  agent  was  liable.  Cowan 
v.  JFotf,1833,  US.  999. 

65.  Meditatio  fug®  Warrant  —  Future 
Rents.— Held  that  an  application  and  warrant 
to  incarcerate  a  tenant  as  in  meditatione  fugce 
till  he  found  security,  for  the  prospective  rents 
under  a  lease  having  fifteen  years  to  run,  was 
competent.  M'Gill  v.  Ferrier,  1838, 16  S.  934 ; 
13  Fac.  617. 

66.  Meditatio  fog»  Warrant— Irregular 
Execution— Probable  Causes-Oppression.— 

In  an  action  of  damages  for  illegal  apprehen- 
sion on  a  meditatio  fugce  warrant  for  an  alleged 
debt,  the  pursuer  did  not  aver  that  the  debt 
claimed  by  the  defenders  was  not  justly  due, 
or  that  the  warrant  of  apprehension  was  ob- 
tained and  executed  against  him  without 
probable  cause ;  but  he  alleged  that  the  pro- 
ceedings were  irregular,  and  that  the  execution 
of  the  warrant  was  oppressive.  The  action  was 
dismissed  as  irrelevant.  Mantle  v.  Miller,  1856, 
18  D.  395 ;  28  J.  97. 

67.  Meditatio  fog©  Warrant  —  Irregu- 
larities. —  A  meditatio  fuace  warrant  was 
granted  without  taking  the  oath  of  the 
creditor  on  the  existence  of  the  debt,  or 
examining  the  debtor.  Held  that  the  creditor 
wag  liable  in  damages.  Laing  v.  Watson,  etc., 
1791, 3  Pat.  219  * 

6a  Meditatio  fog®  Warrant— Liability 
of  Mandatory  —  Mala  tides.— An  allega- 
tion that  no  debt  was  due  is  not  relevant 
to  sustain  an  action  of  damages  against  the 
mandatory  of  a  foreigner  applying  for  a 
meditatio  fugce  warrant  and  making  oath  that 
a  debt  was  due,  there  being  no  averment  of 
mala  fide*.  Cameron  v.  Russell,  13  Dec.  1821, 
P.C.;  IS.  211. 

69.  Meditatio  fogs  Warrant  —  Malice. 
—In  an  action  for  wrongful  arrest  and  im- 
prisonment on  a  meditatio  fugce  warrant,  held 
that  it  was  not  necessary  to  have  an  allegation 
of  malice.  Swayne  v.  Fife  Banking  Co.,  1835, 
13  8.  1003 ;  14  S.  726 ;  10  Fac.  774  * 

70.  Meditatio  fugae  Warrant— Malice- 
Probable  Cause.  —  In  an  action  of  damages 
for  wrongous  apprehension  under  a  meditatio 
fugce  warrant,  held  that  the  pursuer  was  not 
bound  to  put  in  issue  malice  and  want  of 
probable  cause.  Ford  v.  Muirhead,  1858, 20  D. 
949;  30  J.  558. 


71.  Meditatio  fog©  Warrant— Malice- 
Probable  Cause. — In  an  action  of  damages  for 
illegal  apprehension  and  detention  of  the  pur- 
suer under  a  meditatio  fugce  warrant,  directed 
against  the  creditor  who  had  obtained  the 
warrant,  the  magistrate  who  had  granted  it, 
and  the  writer  who  had  acted  as  agent  for  the 
creditors,  the  issues  were,  as  to  the  creditor 
and  his  agent,  whether  they  had  acted 
wrongfully,  and  as  to  the  magistrate, 
maliciously  and  without  probable  cause. 
Came  v.  Manuel,  1851,  13  D.  1253 ;  23  J.  583. 

72.  Meditatio  fug®  Warrant— Soldier. 

— An  officer  going  to  join  his  regiment  is  not 
in  fugce,  and  is  entitled  to  damages  on  being 
incarcerated  on  a  warrant  de  meditatione  fugce. 
Bryson,  10  Mar.  1812,  F.  C. 

73.  Meditatio  fug®  Warrant  —  Ques- 
tions for  Jury. — In  an  action  for  arrest  on  a 
meditatio  fugce  warrant,  the  questions  for  the 
jury  are  (1)  Whether  debt  was  due  to  the 
defender;  and  (2)  Whether  he  had  such 
credible  information  as  was  sufficient  to  raise 
a  reasonable  ground  of  belief  that  the  pursuer 
contemplated  leaving  Scotland  to  avoid  pay- 
ment of  his  debts.  VReiUy  v.  Innes,  1821, 
2  Mur.  422. 

74.  Meditatio  fug®  Warrant  — Un- 
signed Warrant.— A  petition  was  presented 
for  a  warrant  to  apprehend  a  debtor  as  in 
meditatione  fugce ;  the  warrant  was  written 
out,  but  before  it  was  signed  by  the  magistrate 
the  debtor  was  apprehended.  Thereafter  the 
warrant  was  signed.  Held  that  the  appre- 
hension was  illegal  and  damages  awarded. 
Anderson  v.  Smith,  26  Nov.  1814,  F.  C. 

75.  Police  —  Liability  of-  Mora.  —  An 

action  against  officers  of  police  for  alleged 
illegal  apprehension,  which  was,  however, 
done  in  the  execution  of  a  Police  Act 
(6  and  7  Vict  c.  99,  Glasgow),  dismissed, 
as  it  was  not  brought,  in  terms  of  the  Act, 
within  three  months  from  the  date  of  the 
apprehension.  Melvin  v.  Wilson,  1847,  9  D. 
1129  ;  19  J.  477. 

76.  Police— Liability    of— Violence.— In 

an  action  for  damages  for  violent  arrest  by  a 
watchman  brought  against  the  Commissioners 
of  Police  held  that  they  were  not  liable  in 
damages  under  the  Edinburgh  Police  Acts  as 
they  had  not  authorised  the  act.  Thomson  v. 
Mitchell,  1840,  1  Robin.  162.  Revg.  16  S.  409  ; 
13  Fac  355  * 

77.  Prosecution  —  Conviction  —  Convic- 
tion not  Reduced.  —  Action  of  damages 
dismissed  as  incompetent  where  the  ground  of 
action  was,  that  the  defender  had  assaulted 
the  pursuer,  and  thereafter  had  him  tried  and 
convicted  before  a  police  magistrate,  the 
sentence  not  having  been  brought  under 
review  of  the  superior  criminal  court,  and 
being  unreduced,  and  no  irregularity  alleged. 
Gilchrist  v.  Anderson,  1838,  1  D.  37  * 

78.  Prosecution— Malicious  Prosecution 
—Admissibility  of  Evidence.— It  is  incom- 
petent, in  an  action  of  damages  for  malicious 
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prosecution,  to  prove  that  it  appeared  to  a 
person  present  tnat  the  prosecution  was  mali- 
cious, or  to  prove  the  opinion,  as  to  this, 
delivered  by  the  judge.  Harper  v.  Robinsons, 
1821,  2  Mur.  394. 

79.  Public  Prosecutor— Liability  of—  Act- 
ing ultra  vires— Malice.  —  If  a  party  allege 
that  he  was  apprehended  under  a  warrant 
obtained  by  the  procurator-fiscal,  in  reference 
to  an  offence  committed  beyond  the  limits  of 
his  office,  it  is  not  requisite  to  libel  malice  in 
concluding  for  damages  against  the  procurator- 
fiscal,  who  is  bound  to  know  the  limits  of  the 
district  within  which  he  is  authorised  to  act. 
M'Crone  v.  Sawers,  1835,  13  S.  443  ;  10  Fac. 
257* 

80.  Public  Prosecutor  —  Liability  of 
—Malice  —  Probable  Cause  —  Violence.— 
Held  that  an  action  of  damages  against  a 
procurator  -  fiscal,  setting  forth  that  he  had 
applied  for  and  obtained  a  warrant  of  appre- 
hension against  the  pursuer  without  sufficient 
ground  or  probable  cause,  was  irrelevant,  in 
respect  it  did  not  also  libel  that  this  had  been 
done  maliciously.  Held  also  that  violent 
actings  of  the  police  in  arresting  the  pursuer 
were  to  be  regarded  as  their  individual  acts 
for  which  the  procurator  -  fiscal  could  not 
legally  be  held  responsible.  Mvm.ro  v.  Taylor, 
1845,  7  D.  500;  17  J.  248  * 

81.  Public  Prosecutor  —  Liability  of  — 
Illegal  Warrant— Malice— Probable  Cause. 
— In  an  action  of  damages  against  procurators- 
fiscal  for  obtaining  and  putting  in  execution 
an  illegal  warrant,  held  not  necessary  to  allege 
malice  and  want  of  probable  cause.  Bell  v. 
Black  <b  Morrison,  1865,  3  M.  1026;  37  J. 
543* 

82.  Suspicion— Poacher  — Day  Poaching 
—Statutory  Limitation  of  Time  for  Rais- 
ing Action — Mora. — A  complaint,  instituted 
under  the  Summary  Procedure  Act  (27  and  28 
Vict  c.  53,  sec  35),*  charged  a  contravention  of 
the  Day  Trespass  Act  (2  and  3  Will.  iv.  c.  68, 
sec.  11),  and  set  forth  that  the  two  persons 
accused  were  found  trespassing  in  search  of 
game,  and  had  refused  to  give  their  names  or 
addresses.  On  a  deposition  on  oath  by  one 
witness  to  the  truth  of  these  statements  a 
justice  of  the  peace,  before  the  complaint  had 
been  served,  issued  a  warrant  for  the  apprehen- 
sion of  the  accused,  and  they  were  apprehended. 
Five  months  after,  one  of  the  accused  raised  an 
action  of  damages  for  wrongous  apprehension 
against  the  complained  law  agent  and  two 
officers  of  police.  Held  that,  although  the 
proceedings  had  been  irregular,  there  had  not 
been  such  a  deviation  from  the  statute  as  to 
deprive  the  defenders  of  the  protection  of  sec. 
35  of  the  Summary  Procedure  Act,  which 
requires  that  all  actions  arising  out  of  proceed- 
ings under  it  shall  be  brought  within  two 
months,  and  action  dismissed.  Murray  v. 
Allan,  1872,  11  M.  147;  45  J.  88* 

83.  Suspicion— Poacher— Violence.— Cir- 
cumstances in  which   held   that  a  lessee  of 


shootings  who  had  apprehended  a  person  whom 
he  suspected  of  poaching  had  used  no  undue 
violence,  and  was  not  liable  in  damages.  Bell 
v.  Shand,  1870,  7  S.  L.  R.  267. 

84.  Warrant.  — A  justice  of  the  peace, 
without  any  warrant,  seized  the  minister 
of  a  Dissenting  congregation,  and  caused  him 
forthwith  to  be  carried  from  Bute  to  Greenock, 
where  he  was  delivered  to  an  impress  officer, 
and  carried  to  Ireland.  Held  that  the  justice 
was  liable  in  damages.  M6  Arthur  v.  Campbell, 
1808,  Buch.  60. 

85.  Warrant— No  Warrant— Liability  of 
Police.— At  common  law  a  police  officer  is 
entitled,  under  special  circumstances,  to 
apprehend  without  a  warrant,  it  being  always 
a  question  whether  the  circumstances  justified 
the  apprehension,  Peggie  v.  Clark,  1868,  7  M. 
89  ;  41  J.  52  * 

86.  Warrant— No  Warrant— Liability  of 
Police  —  Malice  —  Probable  Cause.—  Cir- 
cumstances in  which  an  action  of  damages 
against  police  officers  for  searching  a  person's 
repositories  and  apprehending  him  without  a 
warrant  dismissed  as  irrelevant,  there  bein*  no 
allegation  that  the  defenders  had  acted  malici- 
ously and  without  probable  cause.  PringU  v. 
Bremner  &  Stirling,  1866,  1  S.  L.  R.  84,  125. 

87.  Warrant  -  Liability  of  Police.— To 

entitle  an  officer  of  the  law  to  act,  the  general 
rule  is,  that  he  is  bound  to  have  a  warrant, 
and  to  make  the  party  understand  that  he  has 
it,  but  he  is  not  bound  to  give  it  up.  Jamie- 
son  v.  Main,  1830,  5  Mur.  122. 


ABBESTMENTS 

Accounting,  A.  on,  19. 

Acquiescence,  96. 

Aliment,  A.  to  Secure,  see  title  Aliment, 

No.  38. 
Alimentary  Provision,  A.  of,  123 ;  and 

see  that  title. 
Annuity,  A.  of,  123. 
Arrestee,  1-25,  41,  145-152,  170. 
Arrester,  1. 
Assignation,  Competition  with,  33,  34, 

140. 
Bankruptcy,  151 ;  and  see  that  title. 
Breach  of  A.,  26-32. 
Carrier,  A.  in  Hands  of,  10-12. 
Caution  on  Becall,  61,  62,  75-87,  90, 

93-100,  102-106,  108, 115-120,  122. 
Company,    125,    126;    and   see   Partner 

infra. 
Competition  between  Arrestments,  17, 

91 ;  and    see    title  Diligence  (Competi- 
tion). 
Competition  with  Voluntary  Bights, 

33-39,  140. 
Competition  with  other  Diligences,  see 

title  Diligence  (Competition). 
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Competition  with  Sequestration,   see 

title  Bankruptcy. 
Consignation,  17, 127-131. 
Contingent  Interest,  A.  of,  164 
Damages   for  Wrongous   A.,  see  title 

Abuse  of  Process. 
Defect  in  Execution,  42,  46-49. 
Dependence,  A.  on,  7-9,  18-20,  59,  60, 

69-74,  86,  102-104,  115,  142,  170. 
Discharge  of  Arrestee,  6. 
Disputed  Ownership,  64, 101. 
Double  Capacity  of  Arrestee,  7,  8. 
Edictal  A.,  27. 
Effect  of  A.,  40,  41. 
Execution,  42-58,  75,  76, 101. 
Expenses,  59,  60,  84. 
Extent  of  A.,  59,  60. 
Fraud,  9. 
Furthcoming,  35,  61-68,  95,  98  ;  and  see 

title  Process. 
Insurance  Premiums,  2, 143, 144. 
Jurisdiction,    A.   to   Found,   see  title 

Jurisdiction. 
Loosing,  see  Recall  infra. 
Mandatory,  56. 
No  Funds,  32,  66. 
Oppression,  7,  8,  102-110;  and  see  title 

Abuse  of  Process. 
Partner,  18-20. 
Personal  Bar,  9,  95, 127,  128,  130, 131, 

137. 
Possession  by  Arrestee,  Nature  of,  7, 

8,  14. 
Prescription,  see  that  title. 
Recall,  7-9,  61,  75-120 ;  and  see  titles 

Expenses  and  Process. 
Res  Judicata,  87. 
Retention,  37,  38. 
Salary,  A.  of,  155-161. 
Security,  A.  in,  76,  103,  114-118,  121, 

122. 
Ship,  29,  54,  55,  57,  58,  80,  81,  86,  93,  94, 

100,  119,  120,  139,  151,  162,  163. 
Special  Appropriation,  3, 15, 16,  30,  39, 

124,  131. 
Speb  Successions,  A.  of,  164. 
Subjects   Arrested,   3,    113,    115-117, 

123-171 ;  and  see  titles  Alimentary  Pro- 

visum>  Heritable  or  Moveable,  and  Juris- 
diction. 
Tantum  et  Tale,  67,  135-138. 
Trust  Funds,  4, 7,  24,  26,  34, 41, 107, 152, 

164-171. 
Warrant,  56-58. 

1.  Arrestee  —  Arrestment  in  Arrester's 
own  Hands. — An  arrestment  by  a  railway 
comnany  of  stock  and  dividends  belonging  to 
an  alleged  debtor  reduced  as  inhabile  in  respect 


it  was  used  in  their  own  hands.    Anderson  v. 
Scottish  N.-E.  Bly.  Co.,  1867,  3  S.  L.  R.  270. 

2.  Arrestee  —  Broker  —  Insurance  Pre- 
miums.— Where  an  insurer  has  signed  policies 
of  insurance  bearing  receipts  for  the  pre- 
miums, and  delivered  them  to  the  broker,  it 
is  competent  to  the  insurer's  creditors  to 
arrest  the  premiums  in  the  hands  of  the 
broker,  although  he  has  not  received  them ; 
and  after  such  arrestment  the  broker  is  not  at 
liberty  to  pay  losses  on  the  policies,  and  repay 
himself  out  of  the  arrested  premiums.  Pit- 
cairn  &  Scott  v.  Adair,  7  Feb.  1809,  F.  C  * 

3.  Arrestee— Debtor  to  Common  Debtor 
—Collector  and  Treasurer  of  Assessments 
—  Specific  Appropriation  Thereof  —  An 
arrestment  used  in  the  hands  of  the  collector 
and  treasurer  appointed  by  the  heritors  of  a 
parish  for  collecting  the  assessment  for  build- 
ing a  church,  and  paying  the  contractors  there- 
with by  a  creditor  of  the  contractors,  held  good. 
Mitchell  v.  Hepburn,  1830,  8  S.  319 ;  5  Fac.  270* 

4.  Arrestee  —  Debtor  of  a  Defunct  — 
Arrestment  before  Confirmation  of  Exe- 
cutors.— Arrestments  in  the  hands  of  debtors 
of  a  defunct,  as  debtors  to  his  trust  disponees 
before  the  latter  have  confirmed  to  the  estate 
are  inept  Henderson's  Trs.  v.  Drum/mond's 
Trs.,  1831,  9  S.  618  * 

5.  Arrestee— Debtor  of  a  Defunct— Ar- 
restment by  Creditor  of  Next  of  Kin  before 
His  Confirmation.—  Held  that  by  the  stat.  4 
Geo.  iv.  c.  98,  the  moveable  estate  of  a  de- 
ceased party  vests,  ipso  jure,  in  the  surviving 
next  of  kin,  to  the  effect  of  being  either 
assignable  or  arrestable ;  and  therefore,  that  a 
creditor  of  one  of  the  next  of  kin,  arresting  in 
the  hands  of  a  debtor  of  the  deceased,  was 
entitled  to  payment,  although  the  debtor  had 
afterwards  paid  the  amount  to  another  of  the 
next  of  kin  who  had  confirmed  the  debt. 
Frith  v.  Buchanan,  1837, 15  S.  729 ;  12  Fac.  683. 
Smith  v.  Thomas,  1830,  8  S.  468 ;  but  see 
Atkinson  v.  Learmonth,  14  Jan.  1808,  F.  C. ; 
M.  " Service  and  Confirmation "  App.  rfo.  3* 

6.  Arrestee  —  Discharge  of  —  Believes 
Arrestee  only  ana  Arrestee.— A  discharge 
granted  bv  an  arresting  creditor  to  an  arrestee, 
on  obtaining  a  decree  for  less  than  the  actual 
debt,  does  not  subject  the  arrester  in  any 
responsibility  to  the  common  debtor,  as  the 
arrestee  is  only  discharged  qua  such.  Levick 
v.  Cadell,  etc.,  1829,  7  S.  327  ;  4  Fac.  432  * 

7.  Arrestee  —  Double  Capacity  of  — 
Arrestment  in  Hands  of  Persons  as  Trustees 
and  as  Individuals, — Arrestments  on  the 
dependence  of  an  action  of  reduction  of  a 
trust  deed  brought  against  the  trustees  of  all 
the  funds  belonging  to  them  as  trustees  and 
individuals,  recalled,  in  so  far  as  they  applied 
to  their  individual  funds.  Wilson  v.  leaser, 
1840,  2  D.  1233.  Thomson  v.  Macandrew,  1826, 
4  S.  450  * 

8.  Arrestee  —  Double  Capacity  of— Exe- 
cutrix —  Oppression  —  Recall— Arrestments 
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against  the  private  funds  of  a  widow,  used  on 
the  dependence  of  an  action  against  her  as 
executrix  of  her  deceased  husband,  held  not 
justified  by  the  dependence,  and  recalled. 
Macfarlane  v.  Sanderson,  etc.,  1868,  40  J.  189. 

9.  Arrestee  —  Fraudulently  Put  into 
Possession— Personal  Bar  of  Arrester.— 

Goods  had  been  pledged  in  security  of  a 
specific  advance.  The  advance  having  been 
repaid,  the  pledgee  attempted  to  retain  the 
goods  in  security  of  a  prior  claim.  Upon  a 
petition  he  was  ordered  by  the  sheriff  to 
deliver  them  up,  and  he  then  transferred  them 
to  a  warehouse,  the  keeper  of  which  gave  an 
acknowledgment  that  he  held  them  for  the 
pledger.  This,  however,  the  pledgee  had 
delayed  doing  until  he  had  raised  a  summons 
against  the  pledger  for  the  claim  for  which  he 
had  attempted  to  retain  the  goods,  and  he 
immediately,  on  the  dependence  of  that  action, 
arrested  the  goods  in  the  hands  of  the  ware- 
housekeeper.  Arrestments  recalled  without 
caution.  Rintoul  <k  Co.  v.  Bannatyne,  1862, 
1  M.  137 ;  35  J.  80.  M'Gregor  v.  Macandrew, 
1831,  9  S.  742 ;  6  Fac  486 ;  1828,  7  S.  59. 
Cf.  Ellis  v.  Muchersie,  1831,  9  S.  585 ;  6  Fac. 
382* 

10.  Arrestee  —  Identification  of  with 
Arrester's  Debtor  —  Carrier.  —  An  arrest- 
ment was  used,  in  the  hands  of  a  public 
carrier,  of  goods  addressed  to  Fawns,  which 
were  stated  in  the  arrestment  to  belong  to 
Crom,  and  addressed  to  Fawns  for  his  behoof. 
Held,  in  an  application  by  Fawns  for  delivery, 
that  the  earner  was  not  entitled  to  disregard 
the  arrestment,  and  was  warranted  in  refusing 
delivery  of  the  goods  to  the  party  to  whom 
they  were  addressed,  till  the  question  of  right 
was  decided.  Matthew  v.  lawns,  1842,  4  D. 
1242 ;  14  J.  398  * 

11.  Arrestee  —  Identification  of  with 
Arrester's  Debtor  —  Shipmaster.  —  An  ar- 
restment may  be  validly  laid  in  the  hands  of 
a  shipmaster,  where  the  property  or  funds 
of  the  common  debtor  arrested  are  in  his 
actual  possession,  and  it  is  not  necessary  to 
arrest  in  the  hands  of  the  owners.  Kellas  v. 
Brown,  1856, 18  D.  1089  ;  28  J.  538  * 

12.  Arrestee  —  Identification  of  with 
Arrester's  Debtor— Shipmaster. —  Arrest- 
ment, in  the  hands  of  the  master  of  a  general 
ship,  of  goods  on  board,  after  the  bills  of  lad- 
ing had  been  delivered,  held  valid.  McDonald 
&  Halket  v.  WingaU,  2  Feb.  1825,  F.  C. ;  3  S. 
494* 

13.  Arrestee— Law  Agents  of  Debtor.— 

Arrestment  in  the  hands  of  law  agents  of  the 
proceeds  of  a  bond  due  to  their  client  held 
competent.  Telford }s  Exr.  v.  Blackwood,  1866, 
4  M.  369  ;  38  J.  186  * 

14.  Arrestee— Law  Agent  of  Debtor- 
Nature  of  Possession  Required.  —  Goods 
belonging  to  a  party  who  had  left  the  country 
animo  remanendi,  and  entrusted  by  him  to  his 
law  agent  for  sale,  held  to  be  in  the  possession 
of  the  agent,  and  arrestable  in   his   hands, 


although  not  removed  from  the  client's  house. 
Brown  v.  Blaikie,  1850, 13  D.  149  ;  23  J.  47* 

15.  Arrestee— Not  a  Debtor  of  Common 
Debtor  at  Date  of  Arrestment.— A  debtor 
transmitted  a  sum  to  his  agent  to  pay  certain 
creditors,  and  a  discharge  was  signed  and 
delivered  by  them.  Held  that  an  arrestment 
thereafter  used  by  a  creditor  of  one  of  the 
discharging  creditors,  in  the  hands  of  the 
debtor,  was  inept  to  attach  a  part  of  the  fund 
remaining  in  the  agent's  hands  unpaid  to  that 
discharging  creditor.  BaUandene  v.  Handyside, 
1834,  12  S.  402  * 

16.  Arrestee— Not  a  Debtor  of  Common 
Debtor  at  Date  of  Arrestment— Special 
Appropriation— Subcontractor.— A  subcon- 
tractor got  a  letter  from  the  contractor  to  his 
employer  authorising  direct  payment  of  the 
account  due  to  him,  which  he  delivered  along 
with  the  articles  executed  by  him  to  the 
employer.  Held  that  he  had  a  preferable  claim 
for  payment  of  his  account  to  creditors  of  the 
contractor  subsequently  arresting  in  the  hands 
of  the  employer.  Baillic  v.  Wilson,  1840,  2  D. 
495* 

17.  Arrestee— Not  a  Debtor  of  Common 
Debtor  at  Date  of  Arrestment— Wadset — 
Redemption  Money  Deposited  in  Bank— 
Arrestment  in  Hands  of  Eeveraer  or  Bank  ? 
—Quasi-judicial  Consignation.— A  reverser, 
having  obtained  a  decree  declaring  the  wad- 
set dissolved,  lodged  the  redemption  money 
in  bank  on  a  deposit  -  receipt  payable  to 
himself.  Held  that  an  arrestment  thereafter 
by  a  creditor  of  the  wadsetter  used  in  the 
hands  of  the  reverser  was  inept,  and  an 
arrestment  by  another  creditor  executed 
against  the  bank  preferred.  Stormonth  v. 
Robertson,  24  May  1814,  F.  C* 

18.  Arrestee  —  Partner  —  Partnership 
Debt — On  Dependence. — Arrestments  in  the 
hands  of  a  debtor  to  an  individual  partner  are 
competent  on  the  dependence  of  an  action 
against  his  firm  for  payment  of  a  partnership 
debt.  Ewing  <fc  Co.  v.  M'Clelland,  1860,  22  D. 
1347  ;  33  J.  1  * 

19.  Arrestee  —  Partner  —  Partnership 
Debt— On  Dependence— Petitory  Conclu- 
sions only  Conditional — The  representatives 
of  a  deceased  partner  raised  an  action  of  count 
and  reckoning  against  his  copartners,  con- 
cluding that  such  of  the  defenders  as  should 
appear  on  an  accounting  to  be  debtors  to  the 
pursuers  should  be  decerned  to  make  payment 
of  the  sums  due  by  them,  "  the  pursuers  being 
always  ready  to  make  payment  to  the  defenders, 
or  any  of  them,  of  any  balance  that  may  be 
due  by  the  pursuers  to  them  respectively,"  if 
it  should  appear  that  any  balance  was  due. 
The  pursuers,  upon  the  dependence  of  this 
action,  used  arrestments  against  one  6f  the 
defenders.  Held  that,  in  view  of  a  special 
arrangement  between  the  parties  relating  to 
the  balance  due  on  the  accounting,  the  ar- 
restment was  competent.  Telford's  Exr.  v. 
Blackwood,  1866,  4  M.  369 ;  38  J.  186  * 
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20.  Arrestee— Partnership,  Debtor  to— 
Individual  Partner's  Debt. — Held  that  an 
arrestment  on  the  dependence  of  an  action 

r'nst  one  of  the  partners  of  a  firm,  used  in 
hands  of  debtors  to  the  firm,  did  not 
entitle  the  debtors  to  refuse  payment  to  that 
firm  of  their  debt  or  to  bring  an  action  of 
multiplepoinding.  Wheatcroft  v.  Hawthorns  db 
Go.,  1866,  3S.LR.  30. 

21.  Arrestee— -Special  Party— Designed 
as  ▲gent  of  Bank. — Held  that  an  arrestment 
used  by  a  creditor  in  the  hands  of  "  H  and  A 
M,  agents,  Union  Bank  of  Scotland,  Lochgilp- 
head, did  not  attach  money  due  by  the  bank 
to  the  debtor ;  and  observed  that  if  the  arrest- 
ment had  been  in  the  hands  of  H  and  A  M 
aa  agents  of  the  Union  Bank  of  Scotland,  it 
would  not  have  been  effectual,  as  in  that  case 
the  arrestees  would  not  have  been  designed. 
Graham  v.  Macfarlane  <fc  Co.,  1869,  7  M.  640 ; 
41  J.  332* 

22.  Arrestee— Special  Party—Designed 
at  Manager  of  Bank.— Question,  whether  an 
arrestment  u  in  the  hands  of  I.  K.,  manager  of 
the  Leith  Bank,  of  the  sum  of  £5000,  more  or 
less,  due  and  addebted  by  him  to  the  said 
trustees,"  etc.,  attached  debts  due  by  the  bank, 
or  only  debts  due  by  him  as  an  "individual. 
Henderson's  Trs.  v.  Drummond's  Trs.,  1831, 
9S.618* 

23.  Arrestee  — Special  Party  — Election 
Agent— Debtor   to   Common  Debtor. —A, 

who  had,  in  accordance  with  Statute  26  Vic.  c. 
29,  sec  2,  been  duly  advertised  as  agent  for 
election  expenses  of  a  candidate  at  a  Parlia- 
mentary election,  and  had  received  funds  from 
the  candidate  for  payment  of  these  expenses, 
entered  as  agent  into  a  submission  with  JB,  one 
of  the  election  creditors,  regarding  the  amount 
of  B's  account.  After  the  arbiter  had  pro- 
nounced an  award  fixing  the  amount,  two 
arrestments  were  used  by  creditors  of  B,  one  in 
A's  hands  as  election  agent,  and  the  other  as 
an  individual.  Held  that  as  there  were  funds 
in  A's  hands  for  payment  of  election  expenses, 
and  as  A  by  the  submission  had  consented  to 
bold  himself  debtor  to  B,  both  arrestments 
were  effectual  Ritchie  v.  M'Lachlan,  1870,  8 
M.815;  42  J.  477* 

21  Arrestee— Trust  Assignee  for  Credi- 
tors;—An  arrestment  in  the  hands  of  the 
trust  assignee  of  a  tenant,  who,  under  a  deed 
for  behoof  of  creditors  and  in  security  of  a 
contemplated  pecuniary  advance,  had  entered 
into  possession  of  the  stock  and  management  of 
the  firm,  held  valid,  although  the  advance  was 
never  made.  Todd  v.  Smith,  1851, 13  D.  1371  ; 
23  J.  637. 

25.  Arrestee— Two  out  of  Six  Trustees.— 

An  arrestment  is  inept  which  is  used  in  the 
hands  of  two  out  of  six  accepting  trustees,  where 
a  majority  of  the  trustees  is  declared  a  quorum, 
and  no  impediment  has  been  offered  to  the 
arrester's  obtaining  information  from  the 
arrestees  as  to  their  co-trustees.  Black  v. 
8caU,  1830, 8  S.  367  ;  5  Fac  314  * 


26.  Breach  of— Arrestee's  bona  fide 
Ignorance  of  Existence  of  Arrestment.— 

If  an  arrestee  could  not,  when  he  paid  the 
common  debtor,  be  cognisant  of  the  arrest* 
ment,  he  will  not  be  liable  in  second  payment. 
Laidlaw  v.  Smith  (Garden's  Tr.),  1841,  2  Robin. 
490.     Affg.  16  S.  367* 

27.  Breach  of  —  Arrestee's  bona  fide 
Ignorance  of  Existence  of  Arrestment— 
Edicts!  Arrestment. — An  edictal  arrestment 
was  executed  against  a  party  out  of  Scotland, 
and  an  execution  of  a  messenger  was  produced, 
bearing  that  intimation  had  been  made  to  the 
arrestee's  known  agent  by  leaving  a  copy  of  the 
arrestment  with  his  servant  within  his  house, 
and  the  arrestee  thereafter  paid  the  debt,  and 
the  agent  denied  that  he  had  received  the 
intimation;  held  that  the  arrestment  was  not 
effectual  to  oblige  the  arrestee  to  pay  a  second 
time.  Leslie  v.  Ashburton,  1827,  6  S.  165  ; 
3  Fac.  148  * 

28.  Breach  of— Arrestee's  Knowledge  of 
Existence  of  Arrestment, — Arrestees  deliver- 
ing up  goods  without  the  knowledge  or  consent 
of  the  arrester,  held  liable  for  their  value. 
APEwen  v.  Blair  <k  Morrison,  1822,  1  S.  313  * 

29.  Breach  of—  Contempt  of  Court— Bona 
fides.— A  breach  of  arrestment  is  not  neces- 
sarily a  contempt  of  court.  A  ship  arrested 
at  the  Broomieiaw,  Glasgow,  on  the  depend- 
ence of  an  action  in  the  Court  of  Session, 
under  a  warrant  from  the  Lord  Ordinary  for 
arresting  maritime  subjects,  was,  through  a 
misunderstanding  as  to  whether  the  removal 
had  been  assented  to  by  the  arrester,  removed 
by  the  charterer  and  master  to  the  Tail  of  the 
Bank  at  Greenock,  for  the  purpose  of  com- 
pleting her  loading.  Petition  and  complaint 
for  breach  of  arrestment,  as  for  contempt  of 
court,  dismissed.  Inglis  db  Bow  v.  Smith  ds 
Aihman,  1867,  5  M.  320 ;  39  J.  139  * 

30.  Breach  of— Payment  of  Sum  Arrested 
to  Employers  of  Arrestee  —Application  of 
Sum  in  Discharging  Obligation  of  Common 
Debtor. — A  common  debtor  was  contractor 
for  certain  carpenter,  plumber,  and  slater  work 
which  he  failed  to  execute  in  the  specified  time 
and  manner.  Arrestments  to  attach  the  unpaid 
portion  of  the  work  were  used  in  the  employer's 
hands  by  a  subcontractor.  The  employer  was 
held  not  to  have  acted  in  breach  of  these 
arrestments  in  having  paid  this  sum  to  his 
own  men  and  to  a  cautioner  of  the  contractor 
who  had  finished  the  latter^  work.  Wright 
v.  Denham,  1835,  13  S.  559  ;  10  Fac.  359* 

31.  Breach  of— Petition  and  Complaint- 
Conclusion  for  Expenses  Incurred  Owing  to 
Act  Complained  of — It  is  incompetent  to 
include  in  the  prayer  of  a  petition  and  com- 
plaint for  breach  of  arrestment,  as  for  a 
contempt  of  court,  a  prayer  for  payment  to 
the  arrester  of  expenses  caused  to  him  through 
the  act  complained  of.  Inglis  db  Bow  v.  Smith 
&  Aikman,  1867,  5  M.  320 ;  39  J.  139* 

32.  Breach  of— Subsequent  Arrestment 
—No  Funds— Liability  of  Contravene?,— 
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A  party  in  contempt  of  an  arrestment  made 
payment  to  the  common  debtor,  and  thereafter 
the  crown  arrested.  Held  that,  although  the 
first  arrester  had  not  got  judgment,  and  the 
arrestee  might  be  liable  for  the  debt  to  him, 
he  was  not  so  to  the  crown,  Campbell  v. 
M'Hardy,  1823,  2  S.  518  * 

33.  Competition— Assignation— Intima- 
tion.— An  arrestment  held  preferable  to  an 
assignation  which  was  not  intimated  till 
after  the  date  of  the  arrestment.  Wallace, 
Hamilton  db  Co.  v.  Campbell,  1824,  2  Shaw's 
App.  467.    Affg.  1  S.  509  * 

But  the  assignation  preferred  where  it  was 
intimated  prior  to  the  arrestment.  Clyne  v. 
Dunnel,  1839,  M«L.  &  Rob.  28.  Affg.  11  S. 
791* 

34.  Competition— Assignation  of  Legacy. 

— An  arrestment  of  a  legacy  used  in  the  hands 
of  an  executor  after  the  death  of  a  testator 
held  preferable  to  an  assignation  of  the  same 
legacy  intimated  to  that  executor  before  the 
death  of  the  testator.  Bedwells,  etc.  v.  Tod, 
2  Dec.  1819,  F.  C  * 

35.  Competition— Compensating  Debt  of 
Arrestee  —  Furthcoming.  —  A  party  used 
arrestments  on  the  dependence  of  an  action 
in  which  he  obtained  decree,  and  then  ex- 
ecuted a  furthcoming.  The  arrestee  thereafter 
raised  an  action  for  a  debt  due  to  him  by  the 
principal  debtor,  making  a  reference  to  his 
oath,  and  took  decree  in  absence.  Held  that 
the  arrester  was  entitled  to  have  the  decree 
reduced  as  a  ground  of  debt  pleadable  against 
him,  but  reserving  to  the  arrestee  to  prove 
his  debt  habili  modo  in  the  furthcoming. 
Gillies  v.  Malcolm,  1839,  1  D.  377  * 

36.  Competition — Executor  -  Creditor.  — 

An  arrestment,  although  prior  to  a  confirma- 
tion as  executor-creditor,  held  unavailing  as 
against  the  confirmation.  Wilson  &  APLellan 
v.  Fleming,  26  June  1823,  F.  C. ;  2  S.  430* 

37.  Competition— Retention— Agent-Dis- 
burser— Arrestment  on  Dependence.— An 

arrestment  on  the  dependence  of  an  action  for 
debt  in  which  the  arrester  had  obtained  decree, 
held  preferable  to  a  claim  of  retention  by  an 
agent-disburser  under  a  decree  for  an  account 
of  expenses,  part  of  which  was  incurred  prior 
to  the  date  of  the  arrestment.  Crawford  v. 
GemmeUs,  1864,  3  M.  306  ;  37  J.  151* 

38.  Competition— Retention — Trustees. 
— Trustees,  holders  of  a  legacy  due  to  a  party 
who  involved  them  in  improper  litigation,  and 
was  subjected  in  expenses,  held  entitled  to 
retain  these  expenses  out  of  the  legacy,  in  a 
question  with  the  legatee's  arresting  creditors, 
though  part  of  the  expenses  was  incurred, 
and  the  decree  for  expenses  was  pronounced, 
after  the  arrestments  had  been  used.  Brodie 
v.  Wilson,  1837,  15  S.  1195 ;  12  Fac.  1093* 

39.  Competition— Special  Appropriation. 

— A  gave  to  B,  his  creditor,  a  letter  addressed 
to  auctioneers,  instructing  them  to  sell  his 
furniture  and    pay   the   proceeds  to  B.     £ 


handed  it  to  the  auctioneers,  who  took  posses- 
sion of  the  furniture,  and  made  an  advance 
of  £60  to  account  of  the  proceeds.  Held  that 
there  had  been  a  special  appropriation  of  the 
furniture  in  favour  of  B,  whose  claim  was 
thereby  rendered  preferable  to  that  of  an 
arresting  creditor.  Mackenzie  <fe  Co.  v.  Finlay, 
1868,  7  M.  27;  41.  J.  22  * 

40.  Effect  of— Husband  and  Wife— 
Marriage-Contract— Clause  of  Forfeiture — 

By  a  marriage  settlement  it  was  provided  that 
certain  rents  should  be  payable  by  the  trustees 
to  the  husband  for  his  own  use,  till  he  should 
"do  or  suffer  any  act  or  thing  whereby  the 
same,  or  any  part  thereof,  if  hereby  limited 
absolutely,  would  cease  to  be  receivable"  by 
the  husband  for  his  own  use,  in  whieh  case 
the  rents  were  made  payable  to  the  wife.  A 
creditor  of  the  husband  arrested  the  rents  in 
the  hands  of  the  trustees,  in  execution  of  a 
decree  against  him.  Held,  in  an  action  of 
furthcoming  against  the  trustees,  that  as  the 
arrestment,  without  a  decree  of  furthcoming, 
did  not  cause  the  pursuer's  right  to  receive 
tbe  money  to  cease,  but  merely  suspended  it, 
the  forfeiture  had  not  taken  place.  CampbelTs 
Exrz.  v.  Clinton's  Trs.,  1866,  4  M.  858 ;  38  J. 
447 1  2  S.  L.  R.  98  * 

41.  Effect  of  —  Litigiosity  of  Subject 
Arrested  —  Arrestments  in  Hands  of  a 
Trust  Assignee. — A  trust  assignee,  after  an 
arrestment  in  his  hands,  is  not  entitled  to  make 
advances  to  or  on  account  of  the  truster. 
Bank  of  Scotland  v.  Macdonnell,  1826,  4  S.  804  * 

42.  Execution— Amendment  of —It  is 

competent  to  receive  an  amended  execution 
of  arrestment,  in  place  of  an  erroneous  or 
defective  one.  May  v.  Malcolm,  1825,  4  S.  76  ; 
21  Fac.  838* 

43.  Execution,  Arrestment  in— On  Letters 
of  Horning— No  Charge  Prior  to  Arrest- 
ment.— Arrestment  may  be  used  on  letters 
of  horning,  although  no  charge  has  been 
given.     Weir  v.  Falconer,  2  Feb.  1814,  F.  C  * 

44.  Execution,  Arrestment  in— Warrant 
—Irregularity — Erasure. — Letters  of  arrest- 
ment used  upon  the  dependence  of  an  action, 
in  which  the  words  "  because  the  Lords  have 
seen  the  dependence  "  were  partly  written  upon 
an  erasure,  held  inept.  Forbes  v.  Gallie,  1847, 
9  D.  806 ;  19  J.  361* 

45.  Execution— Defect  —  Designation  in 
Execution  Differs  from  that  in  Service 
Copy. — Although  a  cautioner,  in  the  loosing 
of  an  arrestment,  alleged  that  the  service  copy 
of  arrestment  set  forth  the  common  debtor 
as  "John  M'Robie,  solicitor-at-law/'  whereas 
the  execution  described  him  as  "  merchant 
in  Edinburgh,"  held  that  faith  must  be  given 
to  the  execution,  and  the  objection  repelled* 
Fraser  v.  M'George,  1810,  Hume  30. 

46.  Execution— Defect— Error  in  Name 
of  Arrestee. — Arrestments  in  the  hands  of 
"  Sibbalds  Brothers,"  and  of  "  the  individual 
partners  of  that  company,"  do  not  attach  funds 
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due  by  "Sibbalds  Brothers  &  Co."  to  the 
common  debtor.  Henderson's  Trs.  v  Drum- 
mentis  Trs.,  1831,  9  S.  618  * 

47.  Execution— Defect— Error  in  Name 
of  Arrester  a.  —A  summons  (containing  warrant 
to  arrest)  was  raised  in  name  of  A  6,  mason 
in  E,  and  0  D,  mason  in  Bridgend  of  £, 
carrying  on  business  in  E,  under  the  firm  of 
B  and  D,  masons  and  quarriers  in  E.;  and  an 
arrestment  was  used  on  the  dependence  of  the 
summons,  in  the  execution  of  which  it  was  set 
forth  as  at  the  instance  of  "  A  B  and  C  D, 
masons  and  quarriers  in  E."  Held  that  the 
discrepancy  was  not  such  as  to  vitiate  the 
arrestment.  Mitchell  v.  Hepburn,  1830,  8  S. 
319;  5  Fac  270* 

48.  Execution— Defect— Failure  to  Insert 
Witnesses'  Names  in  Schedule.— Held  that 
the  omission  to  insert  the  names  and  designa- 
tions of  witnesses  in  the  schedule  of  arrestment 
is  not  fatal  to  its  validity.  Thomson  v.  Gavin, 
1830, 8  S.  921 ;  following  Shiells  v.  Reid,  1829, 
i  S.  535 ;  and  overruling  Stewart  v.  Brown,  22 
May  1824,  F.  C. ;  3  S.  56  * 

49.  Execution— Defect— Failure  to  State 
where  House  was  at  which  Executed.— 

Arrestments  executed  by  a  sheriff-officer  in  the 
bands  of  Sir  J.  H.  M.  of  Sprinkell,  by  leaving 
a  copy  with  a  servant  "  within  his  dwelling- 
house,"  but  without  stating  at  Sprinkell,  held 
sufficient.  Scott  v.  Fisher,  1825,  4  S.  261 ; 
1  Fac  66 ;  and  Wight  v.  Wight,  23  May  1822, 
F.C.;1S.424* 

50.  Execution  —  Service  —  Delivery  to 
Arrestee's  Servant.  —  An  arrestment  was 
executed  by  an  officer,  by  leaving  in  the  hands 
of  a  domestic  servant,  at  the  door  of  the 
arrestee's  house,  a  sealed  packet  addressed  to 
him,  and  containing  the  schedule,  with  orders 
to  be  delivered  to  her  master,  although  the 
arrestee  was  at  home,  and  the  execution  bore 
that  arrestment  was  made  by  delivering  a  copy 
to  the  servant,  because  the  arrestee  could  not 
he  found  personally.  The  schedule  fell  into 
the  hands  of  the  debtor,  and  was  never  delivered 
to  the  arrestee,  who  meantime  made  payment 
to  the  debtor.  Held  that  the  arrestment  was 
not  a  valid  attachment  in  the  hands  of  the 
arrestee.  Mactier  v.  Munro  &  Grant,  1842,  15 
J.  37* 

51.  Execution— Service— Dwelling-Place. 

—An  arrestment  executed  neither  personally 
nor  at  the  dwelling-house  of  the  arrestee,  but 
at  the  counting-house  of  a  company  of  which 
he  was  a  partner,  held  inept.  Sharp,  Fairlie,  <£• 
Co.  v.  Garden,  21  Feb.  1822,  F.  C. ;  1  S.  337* 

52.  Execution— Service— Dwelling-Place 
-House  Occupied  by  Arrestee's  Factor.— 

Held  that  an  arrestment  of  a  debt  due  by  a 
domiciled  Englishman,  the  proprietor  of  an 
estate  in  Scotland,  to  an  English  company,  was 
not  validly  executed  by  serving  it  at  a  house 
belonging  to  him  in  Scotland  which  was 
occupied  exclusively  by  hie  factor.  Trousdale's 
Tr.  v.  Foreett  Rly.  Co.,  1870,  9  M.  88 ;  43  J. 
51* 


53.  Execution— Service— Sheriff-Officer— 
No  District  Messenger-at-Arms.— Sheriff- 
officer  authorised  to  execute  arrestments  where 
there  was  no  resident  messenger-at-arms. 
Schweitzer,  1868,  7  M.  24  ;  41  J.  18.  Cheyne  d: 
Stuart,  1864,  2  M.  1332  ;  26  J.  663.  Macleod, 
1863,  2  M.  223 ;  36  J.  112.  Kennedy,  1862,  24 
D.  1131 ;  34  J.  18  ;  but  see  Miller's  Trs.,  1856, 
19  D.  139 ;  29  J.  59  * 

54.  Execution— Ship— Interference  with 
Machinery  of— Messenger-at-Arms.— It  is 

illegal  for  the  messenger  under  a  mere  warrant 
to  arrest  to  interfere  with  a  ship  by  removing 
the  machinery  of  the  pump.  Kennedy  v. 
M'Kinnon,  13  Dec.  1821,  F.  C. ;  1  S.  210  * 

55.  Execution— Ship— Liability  for  Un- 
skilful Handling. — Form  of  issues  approved 
of  in  an  action  of  damages  for  injuries  received 
by  a  vessel  while  in  the  handB  of  the  arresters 
owing  to  alleged  unskilfulness  in  handling  her. 
Petersen  v.  M'Lean  <fe  Hope  &  Hertz,  1868,  6  M. 
218  ;  40  J.  134  * 

56.  Execution — Warrant — Foreigner- 
Mandatory.  —  Arrestment  executed  by  a 
foreigner,  without  the  concurrence  of  a  man- 
datory, held  inept.  Johnston  v.  Jeudwine,  23 
Jan.  1813,  F.  C* 

57.  Execution  — Warrant— Ship  — War- 
rant from  Magistrates  and  Water  Bailie.— 
A  ship  may  be  arrested  under  the  ordinary 
warrant  to  arrest  contained  in  a  summons, 
without  the  necessity  of  applying  for  a  special 
warrant  to  arrest  maritime  subjects.  Clark  v. 
Loos%  1853,  15  D.  750;  25  J.  452;  2  Stuart 
459* 

Held  that  a  warrant  from  the  magistrates  of 
Glasgow,  with  concurrence  of  the  water  bailie, 
was  sufficient  to  arrest  a  vessel  on  the  Clyde, 
and  within  their  j urisdiction.  May  v.  Malcolm, 
1825,  4  S.  76 ;  21  Fac.  838* 

58.  Execution  —  Warrant— Ship— Water 
Bailie — Jurisdiction. — Question,  whether  the 
sea  basin  of  the  Forth  and  Clyde  Canal, 
adjoining  the  River  Clyde,  but  above  the  level 
thereof,  and  separated  by  a  lock,  be  within 
the  jurisdiction  of  the  water  bailie,  so  as  to 
warrant  an  arrestment,  under  his  precept,  of  a 
vessel  lying  in  the  basin.  MlDona(d  v.  Parlane, 
1834,  12  S.  654.* 

59.  Extent  of— Expenses  of  Action  Con- 
stituting Debt. — An  arrestment  on  a  depend- 
ence covers  the  expenses  of  process,  although 
decree  be  taken  in  name  of  the  agent.  May  v. 
Malcolm,  1825,  4  S.  76  ;  21  Fac.  838* 

60.  Extent  of— Interest  of  Debt  — Ex- 
penses of  Action  Constituting  it— Arrest- 
ment on  a  depending  action  covers  the  interest 
of  the  debt  pursued  tor,  and  the  expenses  of  the 
action.  M'Donald  <Sb  Halket  v.  Wtngate,  2  Feb. 
1825,  F.  C.  ;  3  S.  494.  Wight  v.  Wight,  23  May 
1822,  F.  C. ;  1  S.  424* 

61.  Furthcoming  —  Against  Cautioners 
in  Loosing— Necessity  of  Calling  alL— The 
owner  of  a  vessel  and  two  other  parties  bound 
themselves,  conjunctly  and  severally,  in  a  bond 
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of  caution  in  loosing  an  arrestment  of  the 
vessel,  and  a  furthcoming  was  carried  on 
against  these  parties,  without  calling  the 
owner ;  held  that  the  proceedings  were  inept. 
M'DonaU  v.  Parlane,  1834, 12  S.  654  * 

62.  Furthcoming  —  Against  Cautioners 
in  Loosing  —  Necessity  of  Calling  all  — 
Duty  of  Arrestee.— All  the  defenders  in  a 
furthcoming  were  allowed  in  the  inferior  court 
to  call  the  owner,  and  declined  to  do  so, 
and  the  cause  went  on;  held,  as  it  was  not 
their  duty  to  call  the  owner,  they  were  not 
precluded  in  a  suspension  from  insisting 
on  the  objection.  McDonald  v.  Parlane, 
1834,  12  S.  654  * 

63.  Furthcoming— Defence— Arrestment 
of  Unconstituted  Debts.— A  party  holding  a 
constituted  debt  by  bond  is  entitled  to  arrest 
any  debt  due  to  his  debtor,  whether  constituted 
or  not,  and  no  objection  lies  to  the  competency 
of  a  furthcoming  thereon.  Galloway  v.  Gard- 
ner, 1838,  1  D.  74. 

64.  Furthcoming  —  Defence  —  Common 
Debtor  ex  facie  of  Title  Produced  not 
Owner  of  Arrested  Fund— Disputed  Bight 

— A  married  woman  purchased  heritable 
property  with  a  portion  of  a  fund  belonging  to 
herself,  exclusive  of  the  jus  mariti,  and  the 
title  was  taken  to  herself.  The  rents  were 
arrested  by  the  husband's  creditors.  In  an 
action  of  furthcoming  in  which  the  wife 
compeared,  held  that  it  was  not  competent  to 
inquire  as  to  the  character  of  her  right,  or  to 
deny  effect  to  the  title  founded  on  by  her ;  and 
the  action  sisted  that  competent  proceedings 
might  be  instituted  to  establish  the  liability 
of  tne  property  for  the  husband's  debts.  Loudon 
<k  Co.  v.  Young,  1856,  18  D.  856  ;  28  J.  389* 

65.  Furthcoming  —  Defence  —  Debt  Ex- 
tinguished —  New  Debtor  Taken  by 
Common  Debtor  in  Place  of  Old.— In 
a  process  of  furthcoming,  the  arrestee  ad- 
mitted that  he  had  funds  in  his  hands  at  the 
date  of  the  arrestments,  but  alleged  that 
subsequently  the  common  debtor  had  dis- 
charged all  claim  against  him,  and  had  taken 
a  new  debtor  in  his  place.  Found  liable,  in 
respect,  inter  alia,  that  he  failed  to  prove  that 
allegation.  Pitcairn  v.  Fraser,  1836,  14  S. 
1101. 

66.  Furthcoming— Defence— No  Funds 
at  Date  of  Arrestment. — An  arrestee,  on  the 
day  preceding  the  arrestment,  granted  a  bill 
to  the  common  debtor,  and  alleged  in  a 
furthcoming  that  he  had  no  funds.  The  court 
refused  to  sist  the  furthcoming  till  he  raised  a 
multiplepoinding,  but  ordered  the  arrester  to 
find  caution  to  repeat,  in  case  it  should  appear 
that  the  arrestee  had  no  funds.  Smith  v. 
Matheson,  1823,  2  S.  307* 

67.  Furthcoming— Defence— Tantum  et 
tale. — Held  (1)  that  an  arrestee,  defender  in 
a  furthcoming,  has  no  interest  to  object  to  the 
arrester's  debt ;  and  (2)  that  all  objections  or 
defences  which  would  have  been  competent  to 
the  arrestee  as  against  the  common  debtor,  are 


competent  against  the  arrester  pursuing  a 
furthcoming.  Houston  v.  Aberdeen  T.  <fe  C. 
Bank,  1849, 11  D.  1490* 

68.  Furthcoming— Parties— Arrestee- 
Petitory  Conclusions  against.  —  It  is  not 
necessary  to  have  petitory  conclusions  in  a 
furthcoming  against  an  arrestee,  it  being 
sufficient  that  he  is  called  for  his  interest. 
Wight  v.  Wight,  23  May  1822,  F.  C. ;  1  S. 
424* 

69.  On  Dependence  —  Competency  — 
Action  of  Wakening  and  Transference — 
Diligence  Act. — Arrestment  is  incompetent 
under  1  and  2  Vict.  c.  114  (Diligence  Act), 
on  the  dependence  of  an  action  of  wakening 
and  transference.  Roughead  v.  Stephenson, 
1842,  4  D.  1406  ;  14  J.  499* 

70.  On  Dependence— Competency— Com- 
missary Court— Precuniary  Conclusions. — 
An  arrestment  on  the  dependence  of  a  summons 
before  the  Commissary  Court,  concluding  for 
more  than  £40,  is  competent.  Thomson  v.  Sharp, 
1828,  7  S.  1 ;  3  Fac.  1120* 

71.  On  Dependence— Competency— Con- 
clusion ad  factum  prastandum.— It  is  com- 
petent to  execute  arrestment  on  the  dependence 
of  an  action,  concluding  alternately  ad  factum 
prastandum,  or  for  damages.  More  v.  Stirling 
cfc  Sons,  1822,  1  S.  547  * 

72.  On  Dependence— Improper  Use  of— 
Disclaimer— Failure  to  Insist— Mora.— An 

arrestment  on  the  dependence  of  an  action  of 
damages  at  the  instance  of  a  poor  obscure 
person,  who,  on  being  called  to  the  bar  to  state 
whether  he  had  authorised  it,  disclaimed  the 
arrestment  and  stated  that  he  did  not  mean 
to  insist  further,  was  held  not  a  relevant 
reason  of  suspension  of  a  charge  for  payment 
of  the  sum  arrested.  Ramsay  v.  Preston,  1828, 
7  S.  40. 

73.  On  Dependence  —  Period  During 
which  Competent  —  Appeal  to  House  of 
Lords. — Arrestment  is  competent,  in  virtue 
of  letters  of  arrestment  raised  on  the  depend- 
ence of  an  action  in  the  Court  of  Session,  after 
the  judgment  has  been  carried  to  the  House 
of  Lords  by  appeal.  Johnston  v.  Jeudunne, 
23  Jan.  1813,  F.  C.  Haddington,  Css.  of  v. 
Richardson,  1822,  2  Shaw's  App.  406 ;  Affg. 
1  S.  387* 

74.  On  Dependence— Small  Debt  Act  6 
Geo.  iv.  c.  48— Issue  of  Precepts  of  Arrest- 
ment by  J.  P.  Clerk.—  Held  illegal  for  a 
justice  of  peace  clerk  to  issue  precepts  of 
arrestment  on  the  dependence  of  small  debt 
actions.  Lord  Advocate  v.  Douglas,  1842,  4  D. 
1361 ;  14  J.  464  * 

75.  Recall— Arrestments  in  Execution- 
Decree  under  Suspension. — (1)  After  arrest- 
ments had  been  used  upon  a  decree,  a  note  of 
suspension  of  a  charge  on  the  decree  was  passed 
on  caution ;  held  that  it  was  not  competent 
to  loose  the  arrestments  without  finding  new 
caution  in  the  loosing  ;  but,  in  modifying  such 
new  caution,  the  court  may  have  regard  to 
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the  caution  found  in  the  suspension.  (2)  Held 
by  the  Lord  Ordinary,  and  acquiesced  in,  that 
it  was  competent  to  present  a  bill  for  general 
loosing  of  arrestments,  though  the  arrestments 
were  in  execution  and  not  in  security.  Smith 
v.  Mackintosh,  1848,  10  D.  455  ;  20  J.  134  * 

76.  Becall— Arrestments  in  Execution- 
Future  Debt. — Arrestment  of  rents  and  of 
interest,  for  security  of  a  sum  not  payable  for 
four  yean  after  the  date  of  the  arrestment* 
looted,  as  regarded  the  principal,  without 
caution  or  consignation,  although  the  debtor 
was  vergtns  ad  tnopiam.  York  Buildings  Go. 
v. Meres,  1728, 1  Pat  10.    Revg.  M.  800* 

77.  Becall— Caution— Alleged  Trust  for 
Creditors. — A  petition  for  the  recall  of  arrest- 
ments on  the  dependence  of  an  action  of 
separation  and  aliment  by  a  wife  against 
her  husband  presented,  without  caution,  by 
his  father  as  alleged  trustee  for  creditors, 
of  whose  accession  there  was  no  evidence, 
reused.    M'Gill  v.  Deards,  1839,  2  D.  277. 

78.  Becall— Caution— Amount  oil— The 
court,  on  caution  being  found  for  £2000, 
recalled  arrestments  of  the  rents  of  an  estate 
worth  more  than  £4000  a  year,  used  on  the 
dependence  of  an  action  concluding  for  reduc- 
tion of  the  title  of  the  possessor  of  the  estate, 
and  for  count  and  reckoning  to  the  amount  of 
£20,000.  Observed?  that  the  course  followed  in 
Dahymple  v.  Fullerton,  1824,  2  S.  264,  was  not 

•  to  be  followed   as  a  general  rule.    Marsh  v. 
Miller,  1849, 12  D.  172 ;  22  J.  22  * 

79.  Becall  —  Caution  —  Amount  o£— 
Arrestments  on  a  depending  action  for  £20,000 
igainst  an  heir  of  entail,  recalled  on  caution  for 
£5000.    Eliott  t.  Cleghorn,  1828,  6  S.  1097.* 

80.  Becall— Caution— Amount  oil— The 
creditors  of  a  bankrupt,  in  a  bill  for  £125, 
raised  a  reduction  of  an  alleged  vendition  of  a 
ehip  belonging  to  the  bankrupt,  on  the  depend- 
ence of  which  they  arrested  the  ship.  Held,  in 
a  question  as  to  loosing  the  arrestment  on 
caution,  that  it  was  not  relevant  to  allege  that, 
as  these  proceedings  were  adopted  oy  the 
trustee,  and  the  whole  creditors  of  the  bank- 
rapt,  whose  debts  amounted  to  £480,  the 
arrestment  should  not  be  loosed  on  caution 
for  lea?  than  £500.  The  court  loosed  on  caution 
for  £300.  Ballinten  v.  Gonnon  &  Co.,  1847, 
80  J.  40* 

8L  Becall— Caution— Amount  oil  —An 
arrestment  of  a  ehip,  on  the  dependence  of  an 
action  of  reduction  of  a  vendition,  was  loosed 
on  caution  for  £300,  and  subsequently  the 
same  party  raised  another  reduction  of  the 
rendition  as  trustee  for  the  creditors  of  the 
granter,  and  again  arrested  the  ship,  and  the 
actions  were  conjoined.  The  court  refused  to 
pass  a  bill  for  loosing  the  second  arrestment, 
unless  caution  should  be  found  in  addition  to 
that  found  in  the  first  loosing.  Ballinten  v. 
Cannon,  1848,  11  D.  26 ;  20  J.  583  * 

82.  Becall  —  Caution  —  Amount  oil  — 
Arrestments    on    a     depending    action     for 


£125,000  restricted  to  £5000. 
1828,  6  S.  790 ;  1829,  7  S.  63 


Mauls  v.  Maule, 


83.  BecaU— Caution— Amount  of —In  an 

action  of  damages  for  written  slander,  arrest- 
ments used  on  the  dependence  for  £1500, 
restricted  to  £150.  Manson  v.  Macara,  1839, 
2  D.  213,  note  * 

84.  Becall  —  Caution  —  Amount  of  — 
Caution  for  Expenses.— Arrestments  used  on 
the  dependence  of  an  action,  concluding  for 
£500  of  damages  and  £200  of  expenses,  were 
loosed  on  caution  for  £200.  Millar  v.  M'Lean, 
1831,  9  S.  923. 

85.  Becall  —  Caution  —  Amount  of  — 
Bandom  Conclusion.  —  Arrestments  were 
used  on  the  dependence  of  an  action  of  reduc- 
tion of  a  service  and  of  count  and  reckoning, 
containing  a  conclusion  for  "  payment  of  £3000, 
or  such  other  sum,  less  or  more,  as  might  be 
found  to  be  due  by  the  defender  on  her  intro- 
missions " ;  held  that,  as  the  conclusion  was  a 
random  conclusion,  the  court  were  entitled,  in 
loosing  the  arrestment,  to  fix  the  amount  of 
caution  at  such  a  sum  as  they  should  think  fit, 
and  caution  accordingly  fixed  at  £500.  Farrell 
v.  WiUox,  1849,  11  D.  565;  21  J.  163.    See 


also 
34  J. 


Gullen 
616. 


v.  Buchanan,  1862,  24  D.  1280 ; 


86.  Becall  —  Caution  —  Amount  of  — 
Sufficient  Security  Available.— Bill  passed 
for  the  general  loosing  of  arrestments  used  on 
dependence  of  an  action  of  damages  for  £1381, 
on  caution  for  £300, — the  sum  of  £1050,  the 
price  of  a  ship  out  of  the  arrestment  of  which 
the  alleged  damage  arose,  being  available  in  a 
multiplepoinding  for  distribution  among  the 
parties  having  right  to  it.  Taylor  v.  Young, 
1860,  32  J.  540. 

87.  Becall— Caution— Bes  judicata.— An 
heir  of  entail  was  found  entitled  by  the  House 
of  Lords  to  restitution  of  part  of  the  estate  from 

Eurchasers.  They  brought  an  action  against 
im  for  meliorations,  on  which  they  arrested 
and  inhibited,  and  the  heir  brought  a 
counteraction  for  bygone  rents.  Arrestments 
and  inhibitions  recalled  simpliciter  without 
caution.  Agnew  v.  Bell,  1825,  1  W.  &  S.  709. 
Revg.  4  S.  51. 

88.  BecaU— Extrajudicial  by  Arrester.— 
In  a  suspension  of  a  charge  by  an  arrestee, 
letters  from  the  arresters  to  the  common  debtor, 
passing  from  the  arrestments  held  satisfactory 
evidence  of  the  arrestments  being  loosed. 
Ewing  v.  Wight,  1829,  7  S.  618* 

89.  Becall— Extrajudicial  by  Arrester- 
Conditions  of — A  creditor,  who  had  arrested 
rents,  consented  that  the  tenant  should  pay 
out  of  them  sums  necessary  to  enable  the 
common  debtor  to  obtain  an  entry  from  the 
superior,  but  required  him  to  retain  the  sub- 
sequent rents  in  liquidation  thereof.  A 
ranking  and  sale  having  been  brought  of  the 
property,  the  tenant  paid  the  subsequent  rents 
to  the  judicial  factor,  under  a  guarantee  to 
repeat  them ;   and    he   brought   a  multiple- 
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poinding  as  to  one  half-year's  rents.  Held  that 
the  tenant  ought  not  to  have  paid  the  subse- 
quent rents  to  the  factor,  but  should  have 
retained  them  in  liquidation  of  the  sums 
advanced  ;  and  that  the  arresting  creditor  was 
entitled  to  be  preferred  to  the  rents,  as  if  they 
remained  in  the  tenant's  hands.  Baird  v. 
Faulds,  etc.,  1831,  9  S.  754 ;  2  J.  73* 

90.  Recall— Extrajudicial  by  Arrester- 
Liability  of  Cautioner.— A  debt  sued  for  was 
arrested  by  a  creditor  of  the  pursuer.  A  letter 
was  granted,  offering  to  become  caution  for  the 
debt  claimed  by  the  arrester  if  the  arrestment 
was  withdrawn,  and  the  money  sued  for  paid 
to  the  pursuer.  Held  (1)  that  the  production 
in  process  of  the  letter  of  guarantee,  and  a 
letter  accepting  of  it,  was  a  virtual  withdrawal 
of  the  arrestment ;  (2)  that  the  departure  from 
the  arrestment,  so  as  to  permit  the  application 
of  the  money  ultimately  decerned  for  in 
payment  of  debts  due  by  the  pursuer,  was 
sufficient  purification  of  the  condition  of  the 
letter  of  guarantee  that  the  money  should  be 
paid  to  him.  The  cautioner  was  therefore /ound 
liable  to  the  arrester  for  the  debt  due  to  him. 
Simpson  v.  Fleming,  1867,  20  D.  77  ;  30  J.  56. 

91.  Recall— Extrajudicial  by  Arrester- 
Subject  Remains  in  Hands  of  Arrestee— 
Competition  of  Recalled  Arrestment  with 
Subsequent  Arrestment.  —  An  arrestment 
effectually  recalled  by  letter  held  not  to  have 
revived  or  to  be  valid  so  as  to  give  it  a  pre- 
ference against  a  posterior  arrestment  merely 
because  the  arrestee  although  free  to  do  so  had 
not  parted  with  the  subject.  Ewing,  May,  <£ 
Co.  v.  Johnstone  <k  Macquoid,  9  Dec.  1813, 
F.  C. 

92.  Recall  —  Judicial  —  Application  to 
Inner  House. — Question,  whether  it  be  com- 
petent for  the  supreme  court  to  loose  arrest- 
ments which  have  been  laid  on  by  an  inferior 
court.    Drummond  v.  Boyd,  1834, 12  S.  454* 

93.  Recall— Liability  of  Cautioner— Con- 
dition of  Subject  Arrested  after  Loosing.— 

A  cautioner  in  the  loosing  of  an  arrestment  of 
a  ship,  held  entitled,  after  the  lapse  of  eight 
years,  to  delivery  of  his  bond  only  on  showing 
that  the  vessel  was  in  as  good  condition  as 
when  arrested.  Middlemas  v.  Brown,  1828, 
6  S.  511  * 

94.  Recall  —  Liability  of  Cautioner  — 
Condition  of  Subject  Arrested  after  Loosing. 

— Cautioners  in  loosing  an  arrestment  of  a  ship 
found  liable  in  a  furthcoming,  at  the  distance 
of  several  years,  for  the  value  of  the  vessel  as 
at  the  date  of  loosing,  it  being  observed  that 
they  were  cautioners  for  the  debtor  that  the 
subject  should  be  furthcoming  as  it  then  stood, 
and  not  for  the  arrestee.  Anderson,  Child,  cfc 
Co.  v.  Pott  cfc  M'Millan,  4  Feb.  1825,  F.  C. ; 
3  S.  498* 

95.  Recall— Liability  of  Cautioner— Con- 
ditional and  Uncompleted  Discharge  of 
Arrestment. — A  conditional  discharge  of  an 
arrestment  having  been  granted  on  an  arrange- 
ment which  was  never  carried  into  execution, 


and  the  arrestment  having  been  afterwards 
loosed  on  a  bond  of  caution,  held  that  the 
cautioner  could  not  plead  the  previous  arrange- 
ment as  discharging  the  arrestment^  Thomson 
v.  Gavin,  1830,  8  S.  921  * 

96.  Recall  —  Liability  of  Cautioner  — 
Furthcoming— Failure  to  Call  Arrestees— 
Acquiescence  of  Cautioner.  —  A  creditor, 
after  arresting  jurisdictionis  fundandai  causa, 
which  was  loosed  on  a  bond  of  caution,  arrested 
on  the  dependence,  and  the  granter  of  the 
bond  got  payment  of  the  arrested  funds  on 
binding  himself  to  relieve  the  arrestees ;  held 
in  action  of  furthcoming,  libelling  on  the  bond 
against  the  granter,  that  having  in  his  defences 
admitted  his  readiness  to  account,  he  was  not 
entitled,  at  a  late  period  of  the  cause,  to  object 
that  the  furthcoming  should  have  been  directed 
against  the  arrestees  and  not  against  him. 
Anderson,  Child  &  Child  v.  Pott  <k  M'Millan, 
1829,  7  S.  499  ;  4  Fac.  641* 

97.  Recall  —  Liability  of  Cautioner  — 
General  Loosing  of  Arrestments— Right  to 
Attack  Arrester's  Claim.— Held  (1)  that  a 
cautioner  in  a  general  loosing  of  arrestments 
being  a  cautioner  judicat um  solvi,  is  entitled  to 
the  privileges  of  an  ordinary  cautioner,  and  to 
plead  that  the  claim  of  the  arrester  against  the 
common  debtor  is  not  well  founded  ;  (2)  that 
a  cautioner  in  a  general  loosing  of  arrestments 
on  the  dependence  of  an  action,  who  had 
consented  to  his  cautionary  obligation  being 
transferred  from  the  action  to  a  submission  by 
which  it  had  been  superseded,  was  not  entitled 
to  challenge  a  minute  in  the  submission  by 
which  the  common  debtor  and  his  creditor 
adjusted  the  amount  of  the  debt, — no  unfair- 
ness being  alleged.  MacdougaWs  Tr.  v.  Law, 
1864, 3  M.  68;  37  J.  30  * 

98.  Recall  —  Liability  of  Cautioner  — 
Interest.  —  Bank  interest  (but  without  ac- 
cumulations) allowed  in  a  furthcoming  upon 
an  amount  due  by  a  cautioner  in  a  loosing  of 
an  arrestment,  from  the  date  of  the  loosing. 
Anderson,  Child  db  Child  v.  Pott  cfc  M'MiUan, 
1834,  12  S.  301* 

99.  Recall  —  Liability  of  Cautioner  — 
Judicial  Reference  without  Cautioner's 
Knowledge. — Held  by  the  whole  court  (dis- 
tinguishing from  Stewart  v.  Hickman,  6  D. 
1514,  as  to  a  cautioner  in  a  suspension),  that  a 
cautioner  in  the  loosing  of  arrestments  on  a 
dependence  is  bound  to  pay  to  the  pursuer, 
on  his  obtaining  decree  against  the  common 
debtor,  notwithstanding  that  the  action  had 
been  remitted  to  judicial  referees  without  the 
cautioner's  knowledge,  and  that  the  decree  was 
pronounced  in  terms  of  their  award,  without 
any  investigation  bv  the  court.  Potter  v. 
Bartholomew,  1847,  10  D.  97  ;  20  J.  18  * 

100.  Recall  — Liability  of  Cautioner  — 
Letters  of  Special  Loosing— Letters  Never 
Expede. — Arrestments  were  used  of  a  ship,  on 
the  dependence  of  an  Admiralty  summons 
before  the  Court  of  Session,  containing  warrant 
to  arrest ;  and  a  bill  for  letters  of  loosing  was 
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presented,  with  a  bond  of  caution  to  make 
the  ship  furthcoming ;  and  the  clerk  having 
received  the  cautioner,  the  bill  was  passed,  but 
the  letters  were  never  exnede,  the  pursuer 
having  dispensed  with  this  being  done.  Held 
that  as,  according  to  the  practice  of  the 
Admiralty  Court,  no  letters  of  loosing  were 
necessary,  but  the  certificate  of  the  clerk  that 
caution  had  been  found  was  sufficient,  and,  at 
all  events,  in  the  case  where  the  defender  was 
himself  the  arrestee,  letters  were  unnecessary, 
the  cautioner  was  bound.  Thomson  v.  Bouste, 
1836, 14  S.  227  ;  11  Fac.  168  * 

101.  Recall— Mode  of— Letters  of  Loos- 
ing—Arrestments  in  Execution— Title  to 
Petition  for  Recall  — Party  Other  than 
Common  Debtor. — Question,  whether  letters 
of  loosing  arrestment  be  a  competent  mode  of 
proceeding  where  the  arrestment  is  in  execu- 
tion, and  the  objection  is  that  the  subject 
arrested  does  not  belong  to  the  debtor. 
Dnmmond  v.  Boyd,  1834,  12  S.  454  * 

102.  Recall  —  Nimions  and  Oppressive 
Use  of— Action  for  Alleged  Reckless  Trust 
Expenditure— Random  Sum  Concluded  for. 
—Inhibitions  and  arrestments  used  against  the 
trustees  of  the  Dollar  Institution  on  the  de- 
pendence of  an  action  concluding  for  an  account 
of  their  intromissions  with  the  trust  funds  and 
for  repayment  of  sums  alleged  to  have  been 
squandered,  or  failing  that,  for  payment  of 
£30,000  recalled.  Mylne  v.  Blackwood,  1832, 
10  S.  430* 

103.  Recall  —  Nimions  and  Oppressive 
Use  of— Action  in  Other  Country— Dili- 
gence on  Dependence  to  Obtain  Security 
over  Scottish  Estate. — Where  inhibition  and 
arrestment  had  been  used  on  the  dependence 
of  an  action  containing  a  claim  of  debt  to  a 
large  amount,  which  was  brought  in  Scotland 
aTowedly  for  the  purpose  of  such  diligence 
being  used,  the  court,  on  an  application  for 
recall  by  one  of  the  defenders,  in  the  circum- 
stances recalled  the  arrestment  to  the  extent  of 
one-half  of  the  rents  and  interests.  Seton  v. 
Hawkins,  1842,  5  D.  396  ;  15  J.  179. 

104.  Recall  —  Nimions  and  Oppressive 
Use  of— Arrestments  on  Dependence— Use 
of  for  Full  Sum  Concluded  for  against  Each 
of  Many  Defenders.  —  Arrestments  were 
executed  on  the  dependence  of  a  summons 
against  each  of  1100  operative  weavers,  as 
members  of  an  association,  for  maintaining  a 
Alike,  for  the  full  sum  concluded  for  (£800), 
beins  a  debt  alleged  to  have  been  contracted 
by  toe  committee  of  management ;  and  the 
pursuer  loosed  some  of  the  arrestments,  on  an 
obligation  to  pay  at  the  rate  of  Is.  6d.  and  2s. 
fortnightly.  Held  that  the  arrestments  were 
nimioufi,  and  loosed  simpliciUr.  Shanks  v. 
Thornton,  1838,  16  S.  1353  ;  13  Fac.  856  * 

105.  Recall  —  Nimions  and  Oppressive 
Use  of— Collusion.— A  bill  for  letters  of 
loosing  arrestment  used  on  a  dependence  was 
passed  without  caution  or  consignation,  in 
respect  of  the  nimioue,  oppressive,  and  im- 


proper nature  of  the  diligence.  Jolly  v. 
Grahame,  1830,  8  S.  361* 

106.  Recall— OppresaiveUse  of— Arrester 
Ordered  to  Find  Caution  for  Damages.— 

An  arrestment  on  the  dependence  of  an  action 
concluding  for  reduction  of  titles  to  an  estate, 
and  for  bygone  rents,  ordered  to  be  loosed 
without  caution,  unless  the  arrester  found 
caution  for  damages.  Fullarton  v.  Hamilton, 
1825,  1W.&S.  531.  Affg.  4  Mar.  1823,  F.  C. ; 
2  S.  264* 

107.  Recall— Oppressive  Use  of— Arrest- 
ments Used  by  Truster  against  Trustee— 
Malversation. — Arrestments  recalled  on  the 
ground  that  it  is  incompetent  for  a  truster  to 
use  arrestments  against  nis  trustee  during  the 
subsistence  of  the  trust,  where  malversation 
or  some  other  special  ground  is  not  averred. 
Macdonald  v.  Stewart's  Trs.,  1871,  9  S.  L.  R.  72. 

108.  Recall— Oppressive  Use  of— Claim 
prima  facie  Bad.— A  party  claiming  right  to 
an  entailed  estate  as  heir-female  under  the  des- 
tination, raised  an  action  of  reduction  as  heir 
of  provision  and  taillie  duly  served  of  titles 
of  a  party  who  was  infeft,  and  of  count  and 
reckoning  for  the  rents,  and  removing,  and 
thereupon  arrested  the  rents;  held  that  as 
prima  facie  he  was  not  the  heir-female,  the 
arrestments  should  be  loosed  without  caution. 
Hopetoun's  Trs.  v.  Johnstone,  1838,  1  D.  138; 
14  Fac.  119* 

109.  Recall— Oppressive  Use  of— Decree 
for  Aliment  of  Child.  —  In  August  1860, 
Neilson  obtained  a  decree  in  the  sheriff  court 
of  Linlithgow  against  Crawford,  for  aliment  of 
a  child.  Crawford,  on  being  charged  under 
this  decree,  brought  a  suspension ;  but  the 
suspension  was  dismissed,  and  Crawford  was 
found  liable  in  expenses.  He  thereupon  exe- 
cuted an  assignation  to  Stewart  of  his  right  to 
reduce  the  sheriff  court  decree,  and  to  damages 
from  Neilson  for  obtaining  it — the  consideration 
being  Stewart's  cautionary  obligation  for  ex- 
penses in  the  suspension.  Stewart  then  brought 
the  action  for  reduction  and  damages,  and 
arrested  the  debt  due  by  Crawford  to  Neilson 
on  the  dependence.  'the  court  recalled  the 
arrestment  Neilson  v.  Stewart,  1862,  24  D. 
956  ;  34  J.  475* 

110.  Recall— Oppressive  Use— Diligence 
against  Cautioner  before  Expiry  of  Reclaim- 
ing Days  against  Decree  Constituting 
Debt. — A  pursuer  having  used  arrestment  on 
the  dependence  of  his  action,  the  defender 
obtained  a  general  loosing  on  caution.  Judg- 
ment having  been  obtained  before  the  Lord 
Ordinary  against  the  defender,  who  presented 
a  reclaiming  note,  the  pursuer  obtained  and 
executed  letters  of  arrestment  and  inhibi- 
tion against  the  cautioner.  The  court,  on  the 
cautioner's  application,  recalled  the  diligence, 
as  not  warranted  in  the  circumstances.  Paul 
v.  Henderson,  1852,  24  J.  310  * 

111.  Recall  —  Procedure  —  Letters  of 
General  Loosing.  —  Execution  of  loosing 
arrestments,  under  a  general   will  in  letters 
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obtained  for  the  purpose  of  loosing  prior 
arrestments  in  the  hands  of  another  party,  is 
sufficient  to  authorise  the  arrestee  to  pay  to 
the  common  debtor.  Paterson  v.  Cowan,  1826, 
4  S.  477 ;  1  Fac.  383  * 

112.  Recall— Reasonable  Offer  by  Debtor 
—Time  of  Using  Arrestment  Prejudicial 
to  Debtor. — A  purchaser  agreed  with  the 
seller  of  some  houses  that  certain  bonds  over 
the  property  should  continue,  but  that  he 
should  relieve  the  seller  of  their  payment. 
Six  days  before  Whitsunday,  and  before  the 
property  was  conveyed,  the  seller  demanded 
that  the  purchaser  should  relieve  him  of  his 
liability  under  the  bonds.  On  a  refusal  he 
raised  an  action  of  relief,  and  two  days  before 
the  term  arrested  the  rents.  The  purchaser 
offered  to  have  a  factor  appointed  to  collect 
the  rents,  and  after  payment  of  the  interest 
due  on  the  bonds  to  allow  the  balance  to  be 
consigned  in  bank.  The  seller  refused  this 
offer.  The  court  loosed  the  arrestments 
simpliciter  on  the  ground  that  the  time  of 
using  the  arrestments  was  prejudicial  to  the 
purchaser,  that  the  purchaser  had  made  a 
reasonable  offer,  and  that  the  seller  had  refused 
it.    Dobbie,  1871,  8  S.  L.  R.  523. 

113.  Recall  —  Subjects  Arrested  — Ex 
facie  Property  of  other  than  Debtor— 
Decree-Arbitral— Submission  Entered  into 
by  Factor  of  Proprietor— Arrestment  of 
Proprietor's  Property. — Arrestments  which 
had  been  used  upon  a  decree-arbitral  recalled,  in 
respect  the  submission  was  entered  into  by  the 
factor  for  a  proprietor,  while  the  decree  was 
directed  against  the  proprietor  himself;  and 
that  the  decree  only,  and  not  the  submission, 
had  been  produced  in  the  Bill  Chamber,  prob- 
ably with  the  intention  of  hiding  the  fact  of 
who  were  the  parties'  submitters.  Muirhead 
v.  Stevenson,  1848,  10  D.  748 ;  20  J.  255. 

114.  Recall— Sufficient  Security  Avail- 
able— Nimious.— One  purpose  of  a  trust  was 
payment  to  the  truster's  widow  of  an  annuity 
to  which  she  was  entitled  by  her  marriage 
contract.  A  landed  estate,  by  this  contract 
destined  to  his  daughter,  was  in  her  marriage 
contract  conveyed  to  her  husband,  under 
burden  of  this  annuity.  The  trustees,  who 
had  for  some  years  paid  the  annuity,  raised 
an  action  against  the  daughter's  husband  for 
.relief  of  the  whole  or  a  portion  both  of  the 
past  and  future  payments,  and  on  the  depend- 
ence used  inhibition  and  arrestment.  The 
defender  maintained  that  the  trust  was 
primarily  liable ;  and  at  all  events  that  he 
was  not  bound  personally.  There  being  no 
allegation  that  the  estate  was  insufficient  as  a 
security,  the  diligence  was  held  to  be  ruinous 
and  oppressive,  and  therefore  recalled.  Hamil- 
ton v.  Brace's  Irs.,  1867,  19  D.  745  ;  29  J.  346. 
See  also  Cullen  v.  Buchanan,  1862,  24  D.  1280 ; 
34  J.  616* 

115.  Recall— Sufficient  Security  Avail- 
able—Subjects Arrested.— Held  that  a  person 
who,  as  one  of  the  ministers  of  the  burgh,  was 
a  creditor  of  the  town,  had  no  right  to  arrest 


the  funds  of  the  corporation  destined  for 
municipal  purposes,  in  security  of  an  obligation 
to  produce  funds  for  the  stipends  of  the 
ministers,  where  the  court  had  found  that 
there  were  sufficient  funds  for  that  purpose 
in  the  hands  of  the  corporation.  Therefore 
arrestments  used  on  the  dependence  of  actions 
at  the  instance  of  two  ministers  of  a  burgh 
against  the  magistrates,  as  representing  the 
town,  and  also  as  administrators  of  a  trust 
fund,  for  payment  of  sums  alleged  to  be  due 
to  them  as  stipends,  attaching  both  funds 
belonging  to  the  trust,  and  also  funds  belong- 
ing to  the  town,  recalled,  without  caution 
or  consignation.  Magistrates  of  Dundee  v. 
Taylor  &  Grant,  1863,  1  M.  701 ;  35  J.  4C2  * 

116.  Recall— Sufficient  Security  by  As- 
signation —  Minister's  Stipend.  —  Arrest- 
ments of  a  minister's  stipend  (which  was  under 
£150)  for  a  debt  of  £130  were  recalled,  on  his 
granting  a  disposition  omnium  bonorum,  and 
assignation  or  his  stipend  to  a  trustee,  to 
pay  £30  per  annum  to  his  creditors,  and  the 
balance  to  himself.  Brown  v.  Hunter,  1831, 
9  S.  578  * 

117.  Recall  —  Sufficient  Security  by 
Assignation— Soldier's  Pension.— The  wife 
of  a  retired  barrack  officer  living  in  separation 
from  him,  who  had  been  found  entitled  by- 
decree  of  the  commissaries  to  an  aliment  of 
£40  yearly  out  of  his  pension,  which  was 
regularly  paid,  arrested  nis  funds  in  secur- 
ity and  for  payment  of  the  annuity.  The 
court  recalled  the  arrestments,  on  the  husband 
producing  a  discharge  by  the  wife  of  the 
aliment  already  due,  with  an  assignation  of 
his  pension,  so  as  to  secure  payment  to  her  of 
the  £40,  and  a  certificate  by  the  proper  officer 
that  this  allowance  would  be  made  good  to  her. 
McGregor  v.  Hoxoie,  otherwise  called  Macgregor 
v.  Macgregor,  1837,  15  S.  681 ;  12  Fac.  654.* 

118.  Recall  —  Sufficient  Security  by 
other  Diligence. — Arrestment  loosed  without 
caution  in  respect  of  caution  found  under  an 
inhibition  for  the  same  debt.  E.  of  Stair  v. 
Agnew,  1822,  2  S.  107. 

119.  Recall  —  Title  to  Petition  for— 
Charterer  of  Ship  Arrested  for  Owner's 
Debt  —  Caution.  —  Where  a  vessel  while 
under  a  contract  of  charter-party  for  a  voyage 
(which  had  been  entered  into  with  the  master, 
the  owner  being  a  foreigner)  had  been  arrested 
by  a  creditor  of  the  owner,  the  court  refused, 
on  the  application  of  the  charterer,  to  recall 
the  arrestment  so  as  to  allow  her  to  proceed  on 
her  voyage,  unless  caution  were  found  for  the 
debt.  Thorburn  v.  De  Wolf,  1847, 10  D.  310 ; 
20  J.  105.  Cf.  loosing  of  arrestments  under 
caution  on  the  application  of  the  other  part- 
owners  of  a  ship  (under  charter  for  a  foreign 
voyage),  which  had  been  arrested  in  execution 
of  a  decree  obtained  against  one  part-owner. 
Malcolm  v.  Cook,  1853,  16  D.  262  ;  26  J.  122  ; 
and  M*Aulay  v.  Gault,  6  March  1821,  F.  C  * 

120.  Recall— Title  to  Petition  for— Party 
Claiming  to  be  Owner— Ship.— A  certificate 
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of  registry  under  17  and  18  Vict.  c.  104  is 
prima  facte  evidence  of  title  to  a  ship.  Arrest- 
ments used  by  creditors  of  the  former  owners 
recalled  without  caution,  although  the  arresters 
averred  and  offered  to  prove  that  the  transfer 
to  the  registered  owners  was  fraudulent  and 
eollusive.  Duffus,  etc.  v.  Mackay,  etc.,  1857, 
19  D.  430 ;  29  J.  203  * 

121.  Security  —  Future  Debt  — Debtors 
▼srgentes  ad  inopiam— Inhibition.—  Where 
one  of  four  cautioners  in  a  bond  (the  term  of 
payment  of  which  had  yet  to  come,  and  the 
amount  of  which  subject  to  an  accounting  was 
open  to  a  possible  diminution)  had  become 
bankrupt,  and  a  second  was  apparently  in- 
Yohed  with  him  to  a  considerable  extent,  and 
the  third  had  burdened  part  of  his  heritage, 
it  was  held  that  the  creditor  in  the  bond  was 
entitled  to  use  arrestment  in  security  against 
the  fourth  attestor,  without  alleging  that  the 
principal  obligants  were  vergentes  ad  inopiam, 
or  using  diligence  against  them  (except  inhibit- 
ing one),  although  little  or  no  progress  had 
been  made  in  the  accounting ;  and  that  the 
court  could  not  recall  the  diligence  without 
caution.    Bennet  v.  Fraser,  1834,  12  S.  760. 

122.  Security— Future  Debts—  Husband 
and  Wife  —  Arrestment  on  Decree  of 
Adherence  and  Aliment. — An  arrestment  by 
a  wife  on  a  decree  of  adherence  and  aliment 
against  her  husband,  of  funds  "to  remain 
under  sure  fence,"  etc.,  till  he  should  adhere, 
idd  incompetent,  and  recalled  without  caution. 
Matgregor  v.  Hwne,  otherwise  called  Macgregor 
r.  Macgregor,  1836,  14  S.  707  ;  15  S.  681  * 

123.  Subjects  Arrested  -  Annuity  — 
Unpaid  Arrears  —  Future  Payments.  — 
Arrestments  of  an  annuity,  payable  weekly  in 
advance,  attach  only  unpaid  arrears,  and  that 
of  the  current  week  if  unpaid,  and  do  not 
attach  the  principal,  or  interpel  future  weekly 
payments,  and  the  doctrine  of  Erskine  (3,  6,  9) 
considered  erroneous.  Smith  db  Kinnear  v. 
Burns,  1847,  9  D.  1344 ;  19  J.  574. 

121  Subjects  Arrested— Bills— Indorsed 
for  Particular  Purpose. — A  common  debtor 
baring  indorsed  bills  for  a  particular  purpose, 
kW  incompetent  for  a  creditor  to  arrest  the 
bilk  in  the  hands  of  the  indorsee.  Dick  v. 
GooiaU  d:  Co.,  1  June  1815,  F.  C  * 

125.  Subjects  Arrested— Company,  Calls 
upon  Shares  o£ — The  creditor  of  a  railway 
company  may  arrest  calls  upon  shares,  due  by 
a  shareholder  to  the  company.  Hill  v.  College 
of  Glasgow,  1849,  12  D.  46 ;  21  J.  601* 

128.  Subjects  Arrested  —  Company, 
Shares  of— Shares  of  a  joint  stock  company 
declared  by  Act  of  Parliament  to  be  moveable 
estate,  are  subject  to  arrestment  at  the  instance 
of  the  creditors  of  a  shareholder.  Sinclair  v. 
Stofa  etc.,  1860,  22  D.  600 ;  32  J.  209. 

127.  Subjects  Arrested  —  Consigned 
Money  —  Judicial  Consignation  —  Arrest- 
ment by  Party  Losing  Cause— Personal  Bar. 

—Money  consigned  by  a  suspender  in  the  Bill 


Chamber,  on  obtaining  a  bill  to  be  passed, 
cannot  be  arrested  by  him  after  he  has  lost 
his  cause,  on  the  dependence  of  another  action 
raised  against  the  charger.  Cuthill  v.  Hamilton, 
1830,  8  S.  487 ;  5  Fac.  393* 

128.  Subjects  Arrested  —  Consigned 
Money  — Judicial  Consignation  —  Arrest- 
ment by  Party  Losing  Cause  —  Personal 

Bar.  —  An  arrestment  recalled  of  a  sum 
awarded  to  a  party  in  a  multiplepoinding, 
which  had  been  used  by  another  party  to  that 
multiplepoinding,  on  the  dependence  of  a 
second  action,  concluding  directly  for  payment 
of  the  same  sum.  Alexander  v.  Graham,  1842, 
5  D.  218  ;  15  J.  61. 

129.  Subjects  Arrested  —  Consigned 
Money— Judicial  Consignation  pendente 

lite. — Held  that  funds  consigned  in  a  de- 
pending process  in  the  hands  of  the  clerk  of 
court  may  be  arrested  in  the  clerk's  hands, 
but  only  subject  to  the  orders  of  the  court  in 
the  process  in  which  the  consignation  was 
made.  Pollock  v.  Scott,  1844,  6  D.  1297 ;  16 
J.  551* 

130.  Subjects  Arrested  —  Consigned 
Money— Judicial  Consignation  pendente 
lite— Violation  of  Conditions  of— Personal 

Bar. — Money  consigned  in  the  hands  of  the 
clerk  of  court,  in  pursuance  of  a  negotiation, 
and  on  the  faith  of  its  being  completed,  held 
not  to  be  subject  to  arrestment  by  the  other 
party,  who  had  withdrawn  from  the  arrange- 
ment. Campbell  v.  Lothian*  db  Finlay,  1858,  21 
D.  63 ;  31  J.  48  * 

131.  Subjects  Arrested  —  Consigned 
Money— Judicial  Warrant  after  Intimation 
to  Uplift— Arrestment  by  Agent  in  Process 
— Personal  Bar. — After  the  court  had  granted 
special  warrant  to  a  party  to  uplift  a  sum 
consigned  in  bank,  upon  a  petition  which 
was  intimated  on  the  walls,  an  agent  in  the 
process  arrested  in  the  hands  of  the  bank  a 
part  of  this  sum;  held  that  the  arrestment 
was  incompetent.  Rennie  v.  Sang  db  Adam, 
1847,  10  D.  223  ;  20  J.  63* 

132.  Subjects  Arrested— Contingent  Debt 
—Sequestration— Common  Debtor  Gives  in 
no  Claim  and  is  not  Banked.— The  creditor 
of  a  party  who  had  made  no  claim  in  a 
sequestration  held  not  entitled  to  arrest  in 
the  trustee's  hands.  Barbour  v.  Williamson, 
1835,  14  S.  27* 

133.  Subjects  Arrested— Contingent  Debt 
—Wages  for  Uncompleted  Work.— A  trades- 
man contracted  to  slate  a  house  for  a  sum  to 
be  ascertained  by  measurement  at  the  com- 
pletion of  the  work.  Held  competent  for  a 
creditor  of  the  tradesman  to  arrest  in  the 
employer's  hands ;  an  objection  that  arrest- 
ment was  incompetent  in  that  there  was 
no  debt  but  merely  a  spes  obligationis,  being 
repelled.  Marshall  v.  Nxmmo  db  Co.,  1847,  10 
D.  328;  20  J.  112* 

134.  Subjects  Arrested  —  Customs  or 
Imposts  Assigned  to  a  Tacksman.— Ques- 
tions, whether  imposts  or  town  customs  let  or 
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assigned  in  consideration  of  the  payment  of 
an  annual  sum  are  arrestable  by  a  creditor  of 
the  tacksman  or  assignee;  and  whether  his 
cautioner  can  object  to  the  arrestment. 
Drummond  v.  Boyd,  1834, 12  S.  454  * 

135.  Subjects  Arrested— Debt— Tantum 
et  tale. — As  the  arrester  is  in  no  better 
situation  than  the  common  debtor,  he  cannot 
recover  where  the  common  debtor  could  not 
do  so.    Gibson  v.  Wills,  1826,  5  S.  74  * 

136.  Subjects  Arrested— Debt— Tantum 
et  tale— Debtor's  Bight  Defeasible  at  Will 
of  Others. — A  provision  of  a  sum  of  money 
to  a  son  by  his  father  in  a  trust  deed,  by 
which  the  trustees  had  the  complete  control  of 
it,  held  not  arrestable  as  a  debt  due  by  them 
to  the  son,  at  the  instance  of  the  son's  wife, 
who  had  obtained  decree  against  him  for 
aliment  for  herself  and  daughter.  Hunter  v. 
Hunter's  Trs.,  1848,  10  D.  922 ;  20  J.  326  * 

137.  Subjects  Arrested— Debt— Tantum 
et  tale — Mora. — An  outgoing  tenant,  whose 
sheep  stock  was  partly  sequestrated  by  the 
landlord  and  partly  poinded  by  a  creditor, 
transferred  the  stock  to  the  incoming  tenant 
by  a  transaction  partly  judicial  and  partly 
extrajudicial,  for  a  price  which  was  applied 
in  paying  the  rent  and  the  debt  due  to  the 
poinding  creditor;  and  at  the  distance  of 
seventeen  years  a  creditor  of  the  outgoing 
tenant  arrested  in  the  hands  of  the  incoming 
tenant,  and  raised  a  reduction  of  the  pro- 
ceedings. Held  that  the  arrester,  being  in  no 
better  situation  than  his  debtor,  was  barred 
from  challenging  the  proceedings  in  respect 
of  the  mora  which  had  occurred.  Adie  v. 
M'Martin,  1837, 15  S.  1045 ;  12  Fac.  952. 

138.  Subjects  Arrested— Debt— Tantum 
et  tale— Necessity  for  Accounts  and  States 
by  Common  Debtor.  — The  factor  on  a  trust 
estate  rendered  'to  the  trustees  an  account  of 
charge  and  discharge,  showing  a  balance  in 
his  favour,  but  never  gave  in  a  complete  state 
of  his  intromissions :  thereafter  a  creditor  of 
the  factor  used  arrestments  in  the  hands  of 
the  trustees  of  the  sums  due  to  him,  and 
brought  an  action  of  furthcoming.  Held 
that  there  were  no  termini  Habile*  for  giving 
decree  until  a  complete  state  of  the  factor's 
intromissions  should  be  made  up,  and  that 
the  duty  of  exhibiting  such  a  state  was  in- 
cumbent on  the  creaitor.  Cunninghame  v. 
Cunninghame,  1837,  15  S.  687* 

139.  Subjects  Arrested  —  Freight  and 
General  Average— Arrestment  in  Hands 
of  Purchasers  of  Cargo— Bottomry  Bond— 
Concursus  debiti  et  credit! —The  consignees 
of  a  cargo  which  was  subject  to  a  claim  for 
general  average,  and  was  imported  in  a  vessel 
under  bottomry,  sold  the  cargo  with  a  stipula- 
tion in  the  bought-note  that  the  price  should 
include  freight,  "the  average  and  bottomry 
bond  to  be  for  account  of  and  settled  by 
sellers."  The  bill  of  lading  was  endorsed  to 
the  purchasers  of  the  cargo,  who  retained  part 
of  the  price  to  meet  a  balance  of  the  freight 


A  creditor  of  the  owner  and  of  the  master  of 
the  vessel  subsequently  used  arrestments  in 
the  hands  of  the  holders  of  the  bill  of  lading. 
After  the  arrestments  were  used,  the  arrestees 
acquired  right  to  the  bottomry  bond.  Held, 
in  an  action  of  furthcoming  (1)  that  the 
arrestees  were  accountable  for  so  much  of  the 
freight  as  remained  in  their  hands  at  the  date 
of  the  arrestment,  without  deducting  the 
contents  of  the  bottomry  bond  ;  and  (2)  that 
the  arrestments  attached  the  amount  due  to 
the  ship  for  general  average,  this  being  a  claim 
which  only  arose  when  the  vessel  reached  the 
port  of  delivery,  and  in  which  the  arrestees, 
as  then  owners  of  the  cargo,  were  the  sole 
debtors,  notwithstanding  their  arrangement 
with  the  sellers.  Ranking  &  Co.  v.  Tod,  1870, 
8M.  914;  42  J.  538* 

140.  Subjects  Arrested— Heritable  Bond. 

— A  sold  an  estate  to  B,  and  part  of  the  price 
was  made  a  real  burden  on  the  lands.  Creditors 
of  A  arrested  in  the  hands  of  B  ;  and  A  also 
assigned  his  right  to  the  price.  Held  that  the 
price  having  been  made  a  real  burden  the 
arresters  could  not  compete  with  the  assignee. 
Rowand  v.  Fleming,  1825,  3  S.  469. 

141.  Subjects  Arrested— Identification 
of— Disputed  Ownership.— A  deposited  goods 
with  B,  which  were  thereafter  arrested  in  his 
hands,  as  belonging  to  C.  A  not  having  shown 
clearly  that  he  was  owner  of  the  goods,  and 
C  having  informed  B  that  they  belonged  to 
him,  B  was  held  entitled  to  refuse  delivery 
to  A  until  he  had  been  placed  in  safety  by  a 
judicial  determination  of  the  disputed  owner- 
ship. Oraig  v.  Thomson,  1847,  9  D.  409 ;  19  J. 
161* 

142.  Subjects  Arrested— Identification 
of—  "£50  More  or  Less"  — Extent  of 
Arrestment. — Held  that  an  arrestment  on  the 
dependence  of  an  action,  attaching  the  sum  of 
£50  sterling  money,  "more  or  less,  with  all 
goods,  gear,  debts,  and  sums  of  money,"  entitled 
the  arrester  to  claim,  in  competition  with 
other  arresting  creditors,  for  a  sum  in  excess 
of  the  £50.  Ritchie  v.  M'Lachlan,  1870,  8  M. 
815;  42  J.  477* 

143.  Subjects  Arrested  —  Insurance 
Policy. — The  sum  in  a  policy  of  insurance  is 
arrestable  during  the  life  of  the  insured,  and 
if  he  die  before  the  next  premium  falls  due 
the  arrestment  is  effectual.  Question,  whether 
an  arrestment  remains  effectual  after  a  new 
premium  has  been  paid,  and  a  new  year  has 
commenced.  Strachan  v.  M'Dougle,  1835,  13 
S.  954  ;  10  Fac.  722  * 

144.  Subjects  Arrested  —  Insurance 
Policy.— Held  by  Lord  Gifford  that  the  interest 
held  by  a  debtor  in  a  mutual  insurance  com- 
pany, under  a  policy  payable  at  his  death,  may 
be  validly  arrested  during  his  life,  and  that  the 
arrestment  does  not  fall  by  another  termly 
payment  of  premium  falling  due  after  the 
date  of  arrestment.  BanBuirdfs  Trs.  v. 
Scottish  Amicable  Society  ch  Duncan,  1871,  9  M. 
443* 
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145.  Subjects  Arrested  —  Obligation  to 
Account— Arrestee  Merely  an  Agent  of 
Debtor. — A  merchant  consigned  a  quantity  of 
oil,  for  sale  and  return,  to  an  agent,  who  sold 
it,  on  the  merchant's  account,  to  two  different 
parties,  from  one  of  whom  he  got  a  bill  in  his 
own  name ;  held  that  an  arrestment  by  a  credi- 
tor of  the  merchant,  in  the  hands  of  the  agent, 
before  the  price  of  the  oil  was  paid  to  him  by 
the  purchasers,  was  ineffectual,  although  he  had 
discounted  the  bill  for  his  own  accommodation. 
Johnston  v.  Dundas's  Trs.,  1837,  15  S.  904  ; 
12  Fac.  850  * 

146.  Subjects  Arrested  —  Obligation  to 
Account— Arrestee  Merely  an  Agent  of 
Debtor — Auctioneer. — An  auctioneer  was 
employed  to  sell  furniture,  under  an  agreement 
that  it  should  be  sold  at  the  sight  of  the  owner 
in  his  own  house,  and  the  prices  forthwith 
handed  over  to  him.  A  creditor  of  the  owner 
used  arrestments  during  the  sale  in  the  hands 
of  the  auctioneer  who  had  then  received  the 
price  of  some  only  of  the  articles  sold.  Held 
that  the  arrestments  were  effectual  only  to  the 
extent  of  the  funds  in  his  possession.  Adam 
v.  Anderson,  1837,  15  S.  1225  ;  12  Fac.  1122  * 

147.  Subjects  Arrested  —  Obligation  to 
Account— Arrestments  in  Hands  of  Herit- 
able Creditor— Surplus  Price  of  Subjects 
Sold. — An  arrestment  in  the  hands  of  an 
heritable  creditor,  of  the  surplus  price  of 
subjects  sold  by  him,  is  effectual,  although 


I  before  payment  of  the  price.  Mackintosh 
t.  Maedanald,  21  May  1831,  F.  C. ;  9  S.  626. 
Cameron  v.  M'Ewen,  1830,  8  S.  440 ;  4  Fac. 
357* 

14a  Subjects  Arrested— Obligation  to 
Account  —  Arrestments  in  Hands  of 
segotiorum  gestor.— A  party  was  authorised 
to  sell  the  stock  of  a  tenant,  to  receive  the  bills 
mated  by  purchasers,  and,  after  satisfying 
the  claims  of  the  landlord,  to  account  to  the 
tenant  for  any  surplus.  Arrestments  were 
used  in  his  hands  by  creditors  of  the 
tenant,  some  prior  and  others  posterior  to 
the  payment  of  the  bills.  Held  that  the 
right  to  call  the  party  to  account  was  an 
arrestable  interest,  and  was  attached  by  the 
arrestments  prior  to  payment  of  the  bills. 
Lcthianr.  M'Oree,  1828,  7  S.  72  ;  4  Fac.  69* 

149.  Subjects  Arrested  —  Obligation  to 
Account  —  Olaim  by  Subtenant  through 
Tenant— Arrestments  in  Hands  of  Tenant 
—Amount  Dependent  on  Issue  of  Litiga- 
tion.—  Where  A,  a  subtenant,  had  a  vested 
right  to  call  B,  the  tenant  in  the  lease,  to 
account  for  a  portion  of  damages  exigible  from 
the  landlord  in  respect  of  eviction,  held  that 
an  arrestment  in  the  hands  of  B  by  A's  creditor 
was  good,  although  B  had  not  at  the  time 
received  any  money  from  the  landlord  in 
name  of  damage.  Smyth  v.  Eogerson,  1832,  10 
S.  433 ;  7  Fac  310  * 

150.  Subjects  Arrested— Obligation  to 
Account— Proceeds  of  Furniture  in  Hands 
of  Auctioneer— Arrestment  or  Poinding. 


— Arrestment,  and  not  poinding,  is  the  proper 
diligence  to  attach  furniture  in  the  hands  of 
an  auctioneer  whom  the  debtor  had  instructed 
to  sell  the  furniture.  Mackenzie  <fc  Go.  v.  Fin- 
lay,  1868,  7  M.  27  ;  41  J.  22  * 

151.  Subjects  Arrested— Obligation  to 
Account  —  Property  Gratuitously  and 
Illegally  Transferred  by  Debtor— Registra- 
tion.— Held  that  an  arrestment  of  a  ship  was 
valid  and  effectual,  although  at  the  date  of  the 
arrestment  the  ship  stood  registered  in  name 
of  the  debtor's  infant  son,  and  not  of  the 
debtor  himself,  the  transfer  in  favour  of  the 
son  having  subsequently  been  reduced  and 
set  aside  as  contrary  to  the  Act  1621,  c.  18,  at 
the  instance  of  the  trustee  on  the  estates  of  the 
debtor,  who  had  been  subsequently  sequestrated. 
Question,  whether,  seeing  that  it  appeared  on 
the  face  of  the  register  that  the  son  was  an 
infant,  and  that  the  transfer  was  the  gratuitous 
act  of  the  father,  who  was  the  real  owner,  the 
arrestment  would  not  have  been  valid  even 
without  any  reduction  of  the  transfer.  Bell 
v.  Gow,  1862,  1  M.  183  ;  35  J.  151* 

152.  Subjects  Arrested  —  Obligation  to 
Account— Bents  in  Hands  of  Trustees.— 

The  rents  of  an  estate  conveyed  to  trustees 
under  an  obligation  to  pay  annually  the  free 
proceeds  to  the  heir,  held  attached  by  an 
arrestment  used  prior  to  the  term  when  the 
trustees  could  be  called  on  to  pay.  Pindar  v. 
Davidson,  1824,  3  S.  69  * 

153.  Subjects  Arrested— Bents  —  Back- 
hand and  Forehand. — Rents  which  would  be 
current  if  payable  at  the  legal  terms  may 
be  arrested,  though  by  agreement  between  the 
landlord  and  tenant  the  term  of  payment  has 
been  postponed  beyond  the  legal  term.  Handy- 
side  v.  Corbin  db  Lee,  15  Jan.  1813,  F.  C  * 

154.  Subjects  Arrested— Bents— Between 
Terms— Arrestment  on  Term  day— Compu- 
tation of  Time. — Held,  in  a  competition  be- 
tween an  arrester  on  11  Nov.  1795,  and  another 
on  the  25th,  that  the  latter  was  preferable  for 
the  rents  due  at  Whitsunday  1796,  in  respect 
that  the  whole  term  day  must  elapse  before 
the  new  term  commences.  fVright  v.  Cuning- 
ham,  23  June  1802,  F.  C. ;  M.  15,919. 

155.  Subjects  Arrested  —  Salary  —  Ex- 
tractor of  Court  of  Session.— The  salary  of  an 
extractor  of  the  Court  of  Session  is  arrestable. 
Miller  v.  Wilson,  1827,  5  S.  926  ;  2  Fac.  639* 

156.  Subjects  Arrested  —  Salary  —  Not 
Exceeding  Decent  Support— Opinion  that 
salaries  annexed  to  offices,  in  so  far  as  they  do 
not  exceed  a  decent  support  for  the  holder,  are 
not  arrestable.  Hill  v.  Paul,  1841,  2  Robin. 
524  ;  14  J.  676.     Revg.  1  D.  27* 

157.  Subjects  Arrested— Salary  — Pro- 
fessor.—A  professor's  salary  is  arrestable, 
reserving  a  reasonable  aliment.  Laidlaw  v. 
Wyld,  9  June  1801,  F.  C. ;  M.  "Arrestment" 
App.  No.  4. 

158.  Subjects  Arrested— Salary— Pursui- 
vant-at-Arms. — A  pursuivant-at-arms  had  a 
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salary  of  £16,  and  casual  fees  of  about  £10 
annually.  Held  that  the  fees  (not  the  salary) 
subsequently  accruing  were  attachable  by  his 
creditors  ;  but  that,  as  the  salary  and  fees  did 
not  exceed  an  adequate  fund  of  subsistence,  he 
was  entitled  to  them  as  means  of  support. 
Moinet  v.  Hamilton,  1833, 11  S.  348. 

159.  Subjects  Arrested— Salary— School- 
master.— The  salary  of  the  rector  of  an 
academy  is  arrestable.  Question,  whether  the 
proceeds  of  a  trust  fund,  payable  to  him  in 
proportion  to  the  number  of  boys  taught,  could 
be  attached.    Murray  v.  Bell,  1833,  1 1  S.  599* 

160.  Subjects  Arrested  — Salary— Sti- 
pend—Minister.— iftW  that,  a  minister's  sti- 
pend may  be  arrested  and  that  therefore  an 
heritor  who  was  a  creditor  of  a  minister  might 
retain  what  was  payable  by  him  in  satisfaction 
of  the  debt.  Smith  v.  K  of  Moray,  13  Dec. 
1815,  F.  C* 

161.  Subjects  Arrested— Salary— Weigh- 
house  Clerk.— The  salary  payable  by  the  city 
of  Edinburgh  to  the  clerk  of  the  weighhouse 
is  arrestable.  M'Intyre  v.  M'Kenzie,  1833,  11 
S.  658. 

162.  Subjects  Arrested— Ship  on  Stocks. 
— Held  that  an  arrestment  of  a  ship  on  the 
stocks,  proceeding  on  an  Admiralty  precept,  is  a 
valid  form  of  diligence.  Mill  da  Hoar,  18  Dec. 
1812,  F.  C* 

163.  Subjects  Arrested— Ship  on  Stocks 
— Poinding. — An  Admiralty  arrestment  of  a 
vessel  on  the  stocks  is  good  ;  and  the  plea  that 
poinding  was  the  proper  diligence,  repelled. 
Balfour  v.  Stein,  7  June  1808,  F.  C. ;  M. 
"  Arrest w  App.  No.  5* 

164.  Subjects  Arrested  —  Spes  succes- 
sionis. — Two  ladies  by  mutual  will  conveyed 
their  estate  to  trustees,  directing  them  to  pay 
their  respective  estates  to  A  on  their  deaths. 
Question,  whether  an  arrestment,  used  in  the 
hand 8  of  trustees  by  a  creditor  of  A,  was 
effectual,  seeing  that  A's  interest  was  con- 
tingent, and  whether  an  intimated  assignation 
of  such  interest  was  not  the  only  competent 
method  of  attaching  the  same.  M'Beath  v. 
Yorston,  1841,  13  J.  188* 

165.  Subjects  Arrested— Trust  Estate— 
Arrestment  of  by  Beneficiary  before 
Possession  by  Trustees.—  Held  that  as  a 
general  rule  a  beneficiary  under  a  trust  is  not 
entitled  by  arrestment  in  the  hands  of  the 
trust  debtors  to  attach  trust  funds  before  they 
come  into  the  hands  of  the  trustees.  Mags,  of 
Dundee  v.  Taylor  &  Grant,  1863,  1  M.  701 ; 
35  J.  402  * 

166.  Subjects  Arrested— Trust  Estate— 
Arrestment  of  Executry  Funds  by  Truster's 
Creditor. — It  is  competent,  after  confirmation, 
to  arrest  executry  funds  for  payment  of  a  debt 
due  by  the  deceased.  Swayne  v.  Fife  Bank, 
8  June  1822,  F.  C. ;  1  S.  479  * 

167.  Subjects  Arrested— Trust  Estate— 
Arrestment  of  Executry  Funds  by  Truster's 
Creditor— Outwith  Six  Months  of  Truster's 


Death. — The  creditor  of  a  defunct,  upwardi 
of  two  years  after  his  decease,  and  fourteen 
months  after  the  confirmation  of  his  execu- 
tors, arrested  on  a  dependence  in  the  hands 
of  a  debtor  to  the  executry.  Held  that  the 
arrestment  constituted  a  valid  preference  on 
the  executry  funds.  Globe  Insurance  Co.  v. 
Scott's  Trs.,  1850,  7  Bell  296 ;  22  J.  625.  Affg. 
11  D.  618.  Benton  v.  Scoi^s  Trs.,  1848,  20  J. 
651 ;  and  Dunlop  v.  Weir,  1823,  2  S.  167  * 

168.  Subjects  Arrested— Trust  Estate— 
Beneficiary's  Moveable  Bights  in  Heritage. 

— Observed,  that  where  the  right  of  a  beneficiary 
under  a  trust  deed  is  moveable,  it  may  be 
arrested  in  the  hands  of  the  trustees,  though 
the  trust  estate  consists  of  heritage  not  yet 
realised.  Learmont  v.  Shearer,  1866,  4  M. 
540 ;  38  J.  274* 

169.  Subjects  Arrested— Trust  Estate- 
Interest  under  though  not  Turned  into 
Money. — An  arrestment  of  an  interest  under 
a  trust,  in  the  hands  of  a  trust  disponee,  is 
competent,  although  the  estate  be  not  turned 
into  money.  KyWs  Trs.  v.  White,  1827,  6  S. 
40  ;  3  Fac.  33.  Cameron  v.  M'Evjen,  1830,  8  S. 
440  ;  5  Fac.  357.  See  Wilson  v.  Smart,  31  May 
1809,  F.  C  * 

170.  Subjects  Arrested— Trust  Estate- 
Trust  Deed  for  Behoof  of  Creditors  — 
Diligence  by  Creditor  of  Truster's  Creditor. 

— It  is  competent  to  attach  an  interest  under 
a  trust  deed,  by  arresting  in  the  hands  of  the 
trustee  on  the  dependence  of  an  action  against 
the  truster  personally,  and  the  trustee  himself 
qua  trustee.  Kyle's  Trs.  v.  White,  1827,  6  S. 
40 ;  3  Fac.  33* 

171.  Subjects  Arrested— Trust— Revoc- 
able—Truster  not  Divested.— A  party,  who 
had  a  right  to  a  liferent  of  residue  under  the 
will  of  A,  disponed  the  same  to  a  trustee  for 
himself  and  his  wife.  Held  that  an  arrestment 
in  the  hands  of  the  agent  on  A's  estate  of  the 
interest  was  good  as  the  trust  disposition  did 
not  really  divest  the  granter.  Rigby  v.  Fletcher, 
1833,  11  S.  256* 


ASSAULT 

Evidence  op,  see  title  Evidence. 

1.  Assault  and  Battery  —  Evidence  — 
Admissibility  ol — In  an  action  of  damages 
for  assault,  a  prima  facie  case  must  be  made 
out  before  calling  evidence  as  to  the  nature  of 
the  injury.  Young  v.  Allison,  1820,  2  Mur. 
228. 

2.  Assault  and  Battery  —  Evidence  — 
Admissibility  of— Statements  of  Feelings 
at  Time. — In  an  action  of  damages  for  assault 
ancj  battery,  it  is  not  competent  to  prove  what 
the  pursuer  said  of  her  feelings  at  the  time  of 
the  assault,  but  only  whether  bruises  were 
shown,  or  what  a  witness  observed.  Hall  v. 
Otto,  1818,  1  Mur.  443. 

3.  Assault  and  Battery  —  Harried 
Woman.  —  Damages  awarded  to  a  married 
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woman  for  assault  and  battery.  Hall  v.  Otto, 
1818,  1  Mar.  442. 

4.  Assault  and  Battery— Street  Scuffle. 

— Damages  awarded  for  assault  and  battery  in 
a  scuffle  on  a  street.  Forgie  v.  Henderson,  1818, 
1  Mur.  410. 

5.  Bankrupt.  —  Action  for  damages  sus- 
tained against  a  bankrupt  for  assault.  Henry 
t.  Evans,  1820,  2  Mur.  329. 

&  Challenge  to  Fight.— In  an  action  of 
damages  for  sending  a  challenge,  the  pursuer 
is  not  entitled  to  prove  that  a  challenge  was 
delivered  to  him,  unless  he  undertake  to  prove 
that  it  was  sent  by  the  defender.  Hystop  v. 
Miller,  1816,  1  Mur.  45. 

7.  Challenge  to  Tight.— Question,  whether 
sending  a  challenge  is  relevant  to  infer  damages. 
Hplop  v.  Staig,  1816,  1  Mur.  22.  Hyslov  v. 
MilUr,  1816, 1  Mur.  54. 

8.  Challenge  to  Fight. — Action  of  damages 
sustained,  and  remitted  to  the  jury  court,  tor 
sending  a  challenge  to  fight,  and  for  posting 
the  pursuer  as  a  coward,  etc. ;  but  observed, 
that  if  the  pursuer  had  accepted  the  challenge, 
his  action  on  that  ground  would  have  been 
harred.  Armstrong  v.  Vair,  1823,  3  Mur. 
315,319. 

9.  Definition— Biding  &t—Hcld  that  if  a 
man  on  horseback  rides  at  a  foot  passenger  so 
as  to  place  him  in  danger  and  reasonable 
alarm,  although  he  should  not  be  touched,  it 
is  an  assault  Ewing  v.  E.  of  Mar.  1851,  14  D. 
314,  330  * 

.  10.  Definition— Spitting  at—  Ruled,  that 
it  is  an  assault  to  spit  at  a  person,  although  it 
do  not  take  effect  Ewing  v.  E.  of  Mar,  1851, 
UD. 314,  330* 

11.  Definition— Spitting  dX—Hdd,  that 
spitting  in  a  person's  face  is  an  assault.  TuUis 
t. GUnday,  1834,  6  J.  503* 

12.  Definition— Striking  not  Necessary. 
-It  is  not  necessary  to  constitute  an  assault 
that  the  party  be  struck,  it  being  sufficient 
that  he  has  been  put  in  dread,  or  apparent 
danger  of  bodily  harm.  Hyslop  v.  Staig,  1816, 
1  Mur.  22.  See  also  Lang  v.  LiUie,  1826, 
4  Mur.  86. 

13.  Definition  —  Violent  Gesture  — 
Blander— Words  Spoken  in  rixa.— Violent 
gesture  and  opprobrious  words  spoken  in  rixa, 
«W  not  to  entitle  to  damages  for  assault  and 
defamation.  Mackintosh  v.  Squair,  1868,  40  J. 
561. 

11  Exdae-Officer— Assault  by.— Question 
trader  the  excise  statutes,  in  an  action  of 
damages  for  assault  against  excise  officers — (1) 
whether  the  limitation  of  the  action  to  three 
months  be  lunar  or  calendar;  (2)  whether 
service  of  the  action  be  equivalent  to  suing  out 
a  writ ;  and  (3)  whether  the  officers  had  acted 
aim  vel  virtute  officii,  Lennox  v.  Boss,  1824, 
2S.65Q* 


15.  Excise-Officer— Assault  by —Notice 
of  Action.  —  Held  that,  under  the  stats.  23 
Geo.  in.  c  70,  s.  30,  and  28  Geo.  in.  c.  37, 
8.  25,  an  officer  of  excise  was  entitled  to  notice 
in  writing  one  month  before  an  action  for 
damages  was  executed  against  him,  alleging 
that  he  had  assaulted  the  pursuer  for  refusing 
to  deliver  up  his  horse  that  two  baskets  might 
be  searched,  although  they  were  offered  to  be 
shown,  and  were  empty.  Grant  v.  Harper, 
6  Feb.  1810,  F.  C. 

16.  Joint  Delinquents— Liability  oil— If 
a  concert  by  two  or  more  parties  be  proved  to 
have  been  entered  into  to  assault  another,  and 
he  is  assaulted,  it  is  not  necessary  to  show 
which  of  them  inflicted  the  blow,  all  being 
liable  equally  in  reparation.  Bannerman  v. 
Fenwicks,  1817,  1  Mur.  253. 

17.  Joint  Delinquents— Liability  ol— An 

allegation  that  a  person  had  been  knocked 
down  and  injured  by  one  of  two  persons  who 
were  riding  furiously  on  a  road,  held  relevant 
to  infer  damages  against  the  one  who  had  not 
been  the  direct  cause  of  the  injury,  although 
no  malicious  intention  to  injure  was  alleged, 
both  being  versantes  in  illicito.  M(Lachlan  v. 
Monach,  1823,  2  S.  590. 

18.  Justification. — In  an  action  of  damages 
for  assault,  and  forcibly  turning  the  pursuer 
out  of  the  defender's  school  and  house,  held 
competent  to  prove  the  terms  on  which  he 
entered  to  possession,  but  not  in  justification 
of  the  assault.  Miles  v.  Finlayson,  1829, 
5  Mur.  85. 

19.  Justification. — In  an  action  of  damages 
for  a  humiliating  assault,  observed,  that  a  cer- 
tain alleged  origin  of  the  dispute  between  the 
parties  was  irrelevant,  and  damages  found  due 
for  the  assault  and  abusive  language.  Gordon 
v.  Stewart,  1842,  5  D.  8. 

20.  Justification.  —  Where  an  assault  is 
proved,  the  only  defence  is  a  justification ;  and 
if  this  be  not  proved,  the  pursuer  is  entitled 
to  damages.  Beatson  v.  Drysdale,  1819,  2  Mur. 
153. 

21.  Justification  —  Ship  —  Discipline.  — 

The  captain  of  a  vessel,  who  had  struck  his 
mate  a  blow  which  knocked  him  down,  held 
bound  to  prove  a  legal  justification.  Reekie  v. 
Norrie,  1842,  15  J.  151> 

22.  Liability  of  Heir  of  Assailant— A 

party  inflicted  an  injury  on  an  individual  by 
firing  a  pistol  at  him,  and,  on  the  death  of  the 
former,  the  latter  sued  his  heir  for  reparation 
for  his  actual  patrimonial  loss.  Held  that  he 
was  entitled  to  do  so.  Maenaughton  v.  Robert- 
son, 17  Feb.  1809,  F.  C  * 

23.  Malice.  —  By  the  Edinburgh  Police 
Statute  it  is  declared,  "  that  no  action  shall  be 
commenced  against  the  commissioners,  etc.,  for 
anything  done  in  the  execution  of  this  Act, 
unless  wilful  corruption  and  oppression  be 
charged."  Held  not  relevant  to  allege  "  illegal, 
unwarrantable,  and  oppressive  procedure,"  as 
maliciously  assaulting.  Guthrie  v.  Brown,  18 
May  1821,  F.  C, ;  I  S,  19  * 
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24.  Malice— Previous  Assaults— Admis- 
sibility of  Evidence.  —  In  an  action  of 
damages  for  assault,  evidence  admitted  of  two 
previous  assaults  by  the  defender  on  the 
pursuer,  with  a  view  to  show  malice  and 
premeditation.  Macdonnell  v.  Macdonald, 
1813,  2  Dow  66. 

25.  Proof  o£ — In  a  case  of  conflicting  evi- 
dence as  to  whether  the  death  of  a  boy  was 
caused  by  a  kick  inflicted  by  the  defender  or 
by  a  fall,  and  he  survived  for  two  years  and 
eight  months,  the  defender  assoilzied  from  an 
action  of  damages  by  the  father  of  the  boy. 
Milne  v.  Thomson,  1841,  3  D.  1163. 

26.  Provocation— Justification— Self  Pro- 
tection.— A  party  found  not  entitled  to  dam- 
ages for  an  alleged  assault,  in  respect  of  having 
been  the  aggressor,  and  there  having  been  no 
greater  degree  of  violence  on  the  other  side 
than  was  necessary  for  self-protection.  Hallo- 
well  v.  Niven,  1843,  5  D.  759 ;  15  J.  312,  347. 

27.  Provocation. — A  person  seeking  repar- 
ation for  an  assault,  must  come  into  court  pure  ; 
for  if  he  give  provocation — as  if  the  fist  is  held 
up  in  a  threatening  manner,  or  the  body  touched 
in  a  particular  way,  or  the  neckcloth  twisted 
— it  is  a  justification,  though  greatly  less  than 
the  assault  committed.    Young  v.  Allison,  1820, 

2  Mur.  231. 

28.  Provocation.— The  manager  of  a  theatre 
subjected  in  damages  for  assaulting  a  person 
alleged  to  have  hissed  at  part  of  the  perform- 
ances.   Seymour  v.  MtLaren,  1828,  6  S.  969. 

29.  Provocation.— After  a  quarrel,  created 
by  the  insulting  language  of  one  party,  had 
terminated,  it  was  recommenced  by  the  other 
party.  Held  that  the  party  renewing  the  affray 
was  liable  in  damages.    Robertson  v.  Hill.  1824, 

3  S.  383. 

30.  Provocation  — Admissibility  of  Evi- 
dence.— Held  competent,  in  an  action  of  dam- 
ages for  assault,  to  ask  if  the  pursuer  is  quarrel- 
some. Bannerman  v.  Fenuncks,  1817,  1  Mur. 
252.  Jamieson  v.  Main,  1830,  5  Mur.  120. 
Walker  v.  Ritchie,  1836,  14  S.  1128.  Contra, 
Hall  v.  Otto,  1818,  1  Mur.  444.  M'Farlane  v. 
Young,  1824,  3  Mur.  412.    Lang  v.  Lillie,  1826, 

4  Mur.  85  * 

31.  Provocation  — Admissibility  of  Evi- 
dence.— In  an  action  of  damages  for  assault,  it 
is  incompetent  to  prove  that  the  defender  is 
notoriously  quarrelsome.  Haddaway  v.  God- 
dard,  ISIS,  lMur.  151. 

32.  Provocation— Admissibility  of  Evi- 
dence. —  In  an  action  of  damages  for  assault 
against  a  son,  alleged  to  have  been  provoked 
by  the  pursuer  having  slandered  his  father, 
evidence  of  the  respectability  of  the  father 
rejected,  but  a  letter  by  the  pursuer  to  the 
father  admitted.  Hyslop  v.  Statg,  1816,  1  Mur. 
20. 

33.  Provocation  — Retaliation.  — In  an 
action  of  damages  for  assaulting  a  man  on 
horseback,  it  is  immaterial,  in  judging  who 
commenced  the  affray,  whether  the  man  or  the 


horse  was  first  struck.  Hyslop  v.  Miller,  1816, 
1  Mur.  53. 

34.  Provocation— Retaliation.— Damages 

are  due  for  a  blow  inflicted  with  a  heavy  iron 
bar  on  the  head,  to  the  danger  of  life,  although 
the  party  so  struck  had  previously  given  a 
slight  blow  or  push  with  his  hand,  and  was 
alleged  to  have  begun  the  affray.  Dowie,  1822, 
1  Shaw's  App.  125. 

35.  Provocation— Thrusting  out  of  Room. 

— An  assault-  having  been  committed  by 
thrusting  a  person  out  of  a  room — Circum- 
stances in  which  held  to  be  for  the  jury  to 
determine,  whether  the  verbal  provocation 
justified  the  assault  Brown  v.  Gibson-Craig, 
1834,  13  S.  697 ;  6  J.  504. 

36.  Public  Official— Excess  of  Powers- 
Prison  Officials. — An  action  of  damages  for 
assault  and  maltreatment,  at  the  instance  of 
a  prisoner  in  a  jail,  against  the  governor  and 
turnkeys,  sustained;  but  observed,  that  where 
an  act  is  done  by  a  person  in  discharge  of  his 
office,  and  one  requiring  extraordinary  powers, 
it  must  be  made  out  to  the  jury  that  these 
powers  were  exceeded.  M'Farlane  v.  Young, 
1824,  3  Mur.  408,  415. 

37.  Schoolmaster—  Pupil— Punishment 

— In  an  action  of  damages  for  excessive  punish- 
ment inflicted  by  a  teacher  on  one  of  his  pupils 
with  a  stick  and  leather  thongs,  on  the  head, 
face,  and  arms,  to  the  effusion  of  his  blood, 
verdict  for  the  pupil.  Muckarsie  v.  Dickson, 
1848,  11  D.  4. 

38.  Trespass. — A  farmer  having  attempted 
to  take  a  gun  from  a  person  whom  he  found 
trespassing  on  his  lands,  a  struggle  ensued 
between  them.  In  an  action  of  damages  for 
assault  raised  by  the  trespasser  against  the 
farmer,  held  that  the  defender  was  justified  in 
attempting  to  take  the  gun,  and  action  dis- 
missed. Aitehison  v.  Thorburn,  1870,  7  S.  L.  R. 
347. 


ASSESSMENTS 

Annuity  Tax,  see  titles  Church  and  Burgh. 

Area  of  A.,  1-8. 

Bankruptcy,  Trustee  in,  11-12. 

Canal,  40-42,  82,  86,  103. 

Church  Rate,  65,  66,  85. 

Crown,  The,  15-21,  65,  70,  73,  83. 

Exemption,  59,  60,  79-81,  91, 103, 104. 

Ferry,  55, 105. 

Feu-Duties,  84. 

Harbour,  32-37,  77,  85. 

Heritors,  A.  on,  for  Church  or  Manse, 

see  title  Church. 
"  Lands  and  Heritages,"  13. 
Liability,  13-90. 
Mills,  69. 
Mines,  38,  75. 
Minister,  23-27,  88. 
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Owner  and  Occupier,  29,  30,  61,  74,  87- 
89 ;  see  also  title  Valuation  Acts. 

Partnership,  28,  50. 

Police  A.,  67-72. 

Poor  Rate,  15,  17-22,  24-27,  29-41,  43- 
64,97-114. 

Prison  A.,  73-75. 

"  Public  Burdens/  66,  79-83. 

Railway,  52, 53,  68,  76,  79-81, 92, 98,  100. 

Relief,  63. 

Repetition,  112, 115. 

Review,  Jurisdiction  to,  see  title  Jurisdic- 
tion. 

Road,  see  that  title. 

Roll,  9, 10. 

Shootings,  54. 

Suspension,  91,  93,  96, 106,  113. 

Tends,  14. 

University,  58,  59. 

Valuation,  see  title  Valuation  Acts. 

Water  Company,  45,  69. 

Water  Rate;  116,  117. 

1.  Area  of  Assessment— Burghal  and 
Landward  Parts  of  Pariah.  —  Where  a 
parish  includes  both  a  landward  territory  and 
a  royal  burgh,  the  support  and  management 
of  the  poor  of  the  two  districts  are  not  separate 
and  distinct ;  and  the  poor  of  both  districts 
are  the  poor  of  one  parish.  Heritors  of  Dunbar 
t.  Mags,  of  Dunbar,  1835,  1  S.  &  M4L.  134. 
Bevg.  11  S.  879  * 

2.  Area  of  Assessment  —  Burghal  and 
Landward  Part  of  Pariah. — Held  that  in 
a  parish  partly  burghal  and  partly  landward, 
notwithstanding  the  practice  had  been  for 
upwards  of  twenty  years  to  have  a  separate 
management  and  assessment  for  the  poor  in 
the  burgh  and  landward  districts,  one  roll  of 
poor  was  to  be  made  up  for  the  whole  parish, 
and  the  administration  was  to  be  jointly  in 
the  magistrates  of  the  burgh  and  kirk-session 
and  heritors  of  the  landward  part  of  the  parish 
acting  as  one  body.  Gurrie  v.  Sir  N.  M.  Lock- 
hart,  1841,  3  D.  799 ;  16  Fac.  795. 

1  Area  of  Assessment— Lands  Annexed 
to  Royal  Burgh. — Lands  were  by  statute 
disjoined  from  a  landward  parish  and  annexed 
to  a  royal  burgh,  constituting  a  separate 
parish,  under  the  provision  that  they  should, 
notwithstanding,  "remain  liable  for  ministers' 
stipend  and  other  parochial  burdens,  in  the 
aune  manner  as  if  the  Act  had  never  passed." 
Held  that  the  proprietors  and  occupiers  re- 
mained liable  for  the  poor-rate  of  the  land- 
ward parish,  according  to  the  value  of  the 
|  whole  property,  and  without  any  distinction 
between  the  solum  and  the  houses,  although 
they  were  at  the  same  time  subject  to  be 
assessed  for  the  poor  of  the  royal  burgh. 
M'Qraw  v.  Allan,  1839,  1841,  2  Robin.  507. 
A%  1  D.  513  ;  14  Fac  577. 

4.  Area  of  Assessment— Land  Joined  to 
Royal  Burgh.— Held  that  the  city  of  Edin- 


burgh is  entitled  to  levy  poor-rates  on  the 
Waterloo  Hotel,  although  the  ground  on  which 
it  is  built  is  in  the  parish  of  South  Leith,  the 
same  having  been  annexed  by  statute  to  and 
incorporated  in  the  royalty,  but  not  expressly 
disjoined  from  South  Leith ;  and  that  the 
parish  of  South  Leith  is  not  also  entitled  to 
poor-rates  from  the  proprietors  of  the  hotel. 
M'Craw  v.  HiU,  1837,  2  S.  &  M'L.  773. 

5.  AreaofAssessment— Lands  Transferred 
to  another  Parish— Dual  Liability— 8  and  9 
Vict.  c.  83. — Although  by  the  stat.  7  Geo.  in. 
c.  27  (for  extending  the  royalty  of  Edinburgh) 
certain  lands  which  were  disjoined  from  Leith 
and  annexed  to  Edinburgh  were  declared 
liable  for  the  parochial  Durdens  of  both 
parishes,  vet  held  that  as  the  Poor-Law  Act 
provides  that  the  owners  and  occupiers  of  lands 
are  not  to  be  assessed  for  them  in  more  than 
one  parish  or  combination,  and  repeals  all 
statutes,  so  far  as  at  variance  with  it,  the 
above  lands  were  relieved  from  the  double 
liability.  Allan  v.  Parochial  Board  of  Edin- 
burgh, 1852,  24  J.  401  ;  1  Stuart  651.  Affg. 
11  D.  1391 ;  21  J.  532  * 

6.  Area  of  Assessment— Disjoined  Part 
of  Parish. — Certain  lands  were  disjoined  by 
Act  of  Parliament  from  a  parish  adjacent  to 
a  city,  and  annexed  to  the  royalty  of  the 
city  eubject  to  city  burdens,  and  inter  alia  to 
assessment  for  the  poor  of  the  city.  Held  that 
the  heritors,  etc.,  were  relieved  from  their 
liability  for  the  poor-rates  of  their  original 
parish.  Burns  v.  Ewing,  1839,  1  M'L.  &  R. 
435.    Revg.  15  S.  936  ;  12  Fac.  870. 

7.  Area  of  Assessment— Parishes  United 
in  Immemorial  Custom. — In  an  action  for 
declarator  that  the  parish  of  A  was  not  liable 
to  be  assessed  for  relief  of  the  poor  alone  with 
the  parish  of  B,  the  two  parishes,  though 
separated  by  an  arm  of  the  sea,  had  been  for 
time  immemorial  known  as  the  united  parishes 
of  A  and  B,  and  served  by  one  minister,  though 
no  direct  evidence  existed  of  their  ever  having 
been  united.  Held  that  they  were  to  be  treated 
as  one  parish.  Campbell  v.  Campbell,  1852,  15 
D.  5;  25  J.  12;  2  Stuart  3. 

8.  Area  of  Assessment— County  Police 
Bate— Position  of  Police  Burgh.— Held  that 
the  Commissioners  of  Supply  of  the  County  of 
Caithness  were  not  entitled  to  levy  police  rates 
on  the  Burgh  of  Pulteneytown  under  the  29th 
section  of  the  General  Police  Act  1857,  in 
respect  that  a  local  Act  in  force  within  the 
burgh  (7  and  8  Vict.  cap.  52)  was  a  "  Police u 
Act  in  the  sense  of  the  1857  Act  (sec.  78). 
Miller  v.  Henderson,  1869,  6  S.  L.  R.  368. 

9.  Assessment  Boll— Furnishing— Com- 
missioners of  Supply. — In  a  petition  by  Crown 
to  compel  the  commissioners  of  supply  for  the 
county  of  Edinburgh  to  furnish  annually  to 
the  collector  of  the  land  tax  an  assessment  roll 
of  that  tax,  specifying  the  lands  and  parties 
liable  and  the  amounts  payable,  and  praying, 
failing  performance,  for  decree  for  the  cumulo 
amount  of  tax  payable  by  the  county,  held 
that  the  recent  Acts  transferring  to  the  Crown 
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the  collection  of  the  tax  did  not  impose  on  the 
county  the  duty  of  furnishing  such  an  assess- 
ment roll ;  and  therefore  petition  refused. 
Lord  Advocate  v.  Commrs.  of  Supply  for  the 
County  of  Edinburgh,  1862,  24  D.  (H.  L.)  7 ; 
4  Macq.  387 ;  34  J.  667  * 

10.  Assessment  Boll— Ratepayers'  Bight 
to  See— Reduction  of  Assessment— In  a 
reduction  of  an  assessment  for  support  of 
the  poor,  imposed  upon  means  and  substance, 
at  the  instance  of  ratepayers  who  alleged  that 
the  assessment  was  unequally  imposed,  held 
that  they  were  entitled  to  demand  production 
of  the  assessment  roll.  Wingate  v.  Barony 
Parish  of  Glasgow,  1851,  13  D.  972;  23  J. 
448. 

11.  Bankruptcy— Liability  of  Trustee.— 

A  trustee  in  a  sequestration  in  possession  of 
the  bankrupt's  heritable  estate  held  liable  as 
owner  for  an  assessment  under  the  Edinburgh 
and  Leith  Sewerage  Act,  s.  47.  Macknight  v. 
Oman's  Tr.,  1872,  11  M.  154  ;  45  J.  95  * 

12.  Bankruptcy— Recovery  of  Rates  from 
Trustee. — Held  that  an  action  by  a  collector 
of  poor-rates  against  a  trustee  in  bankruptcy 
for  rates  due  by  the  debtor  before  his  seques- 
tration was  incompetent — the  proper  course 
being  for  the  collector  to  lodge  a  claim  in 
the  sequestration.  Dickie's  Tr.  v.  White,  1871, 
9  S.  L.  R.  65  ;  44  J.  1. 

13.  Liability-11  Lands  and  Heritages"— 
Pier. — Held  that  a  proprietor  of  a  ferry  who 
had  built  on  the  seashore  belonging  to  the 
Crown  a  pier  for  the  use  of  the  ferry,  was  not 
liable,  in  respect  of  the  pier,  for  assessments 
leviable  on  lands  and  heritages..  Baillie  v. 
Hay,  1866,  4  M.  625 ;  38  J.  323  * 

14.  Liability  —  "Heritable  Premises 
and  Pertinents  " — Teinds. — By  a  local  police 
statute,  power  was  given  to  raise  an  assessment 
upon  certain  descriptions  of  heritable  property, 
wnich  were  specified,  "  and  all  other  nentable 
premises  and  pertinents  thereof,  whatsoever, 
within  the  limits  of  this  Act."  Held  that 
titulars  of  teinds  within  the  district  were  not 
liable  to  assessment  under  the  enumeration  of 
the  statute.  Glasgow  College  v.  Addie  do  Others, 
1853,  15  D.  484  ;  25  J.  292. 

15.  Liability— Poor-Rate— The  Crown.— 
The  Crown  is  not  liable  to  be  assessed  for 
poor-rates  in  respect  of  barrack  ground.  Lord 
Advocate  v.  Collector  of  Poor-Rates  of  Paisley, 
1852,  24  J.  177. 

16.  Liability— The  Crown— Naval  Yard. 
— The  naval  yard  at  Leith,  in  possession  of  the 
Crown,  acouired  from  and  held  of  a  subject, 
found  liable  in  king's  cess,  town  tax,  and 
militia  money  ;  but  observed,  that  this  did  not 
apply  to  the  original  property  of  the  king. 
Bruce  v.  Veitch,  28  Nov.  1810,  F.  C  * 

17.  Liability  —  Poor  -  Rate  —  Crown 
Property— Barrack  Accommodation.— The 
master  gunner  in  Edinburgh  Castle  was 
assessed  lor  the  support  of  the  poor,  in  respect 
of  his  occupancy  of  the  quarters  assigned  to 


him  in  the  fortress,  where  he  resided  with  his 
family  ;  but  he  had  separate  accommodation  for 
his  duties  as  master  gunner.  A  rule  was 
moved  for  in  the  Court  of  Exchequer  against 
the  collector  of  poor-rates,  calling  upon  him 
to  show  cause  why  the  assessment,  and  pro- 
ceedings to  recover  the  same,  should  not  be  set 
aside  as  illegal,  in  respect  the  occupation  was  of 
Crown  property,  and  for  behoof  of  the  Crown. 
Held  that  the  assessment  was  imposed  in 
respect  of  beneficial  occupancy  by  an  indi- 
vidual, upon  whom  it  was  merely  a  personal 
claim ;  and  Her  Majesty's  revenues  not  being 
affected  by  it,  that  the  jurisdiction  of  the 
Court  of  Exchequer  was  excluded.  Advocate- 
General  v.  Beattie,  1856, 18  D.  378  ;  28  J.  308  * 

18.  Liability— Poor-Rate— The  Crown- 
Method  of  Valuation.— King's  property  ac- 
quired from  a  subject,  and  occupied  as  a 
military  fort,  is  liable  to  be  assessed  for  poor- 
rates  at  a  rent  equal  to  that  of  unoccupied 
ground  in  the  vicinity  for  the  time ;  and 
neither  at  the  rent  which  it  bore  when 
acquired  by  the  Crown  on  the  one  hand,  nor 
an  estimated  rent  as  if  it  had  been  feued  out 
for  building  on  the  other.  Officers  of  Ordnance 
v.  Kirk-Session  of  North  Leith,  1829,  7  S.  416. 

19.  Liability— Poor-Rate— The  Crown.— 

The  Crown  held  liable  in  poor-rates,  on  pro- 
perty acquired  from  a  subject.  Officers  of 
Ordnance  v.  Kirk-Session  of  North  Leith,  14 
June  1825,  F.  C. ;  4  S.  89. 

20.  Liability  —  Poor-Rates  —  Property 
Used  by  the  Crown  for  Public  Purposes.  — 

Property  acquired  by  the  Crown  from  a 
subject,  although  used  for  public  purposes,  as 
barracks,  found  liable  to  be  assessed  for  poor- 
rates.  Commrs.  for  Barracks  v.  Milroy,  21  Nov. 
1815,  F.  C. 

21.  Liability  —  Poor  -  Rates  —  Property 
Used  by  the  Crown— Militia  Stores.— Held 
that  under  the  36th  section  of  the  Militia  Act 
1854  (17  and  18  Vict.  c.  106),  which  enacts  that 
"  no  place  provided  for  the  keeping  of  militia 
stores,  etc.,  shall  be  liable  to  be  valued  or 
assessed  to  any  county,  burgh,  parochial  or 
other  local  assessments,"  the  proprietor  of 
buildings  let  to  the  Commissioners  of  Supply 
for  keeping  militia  stores  is  exempted  from 
payment  of  poor-rates  in  respect  of  such 
buildings  and  premises.  M'Isaac  v.  Mackenzie, 
1869,  7  M.  598  ;  41  J.  323* 

22.  Liability— Poor -Rate— No  Distinc- 
tion of  Amount  of  Rent— The  half  of  the 
poor-rates  leviable  from  tenants,  possessors, 
and  householders,  must  be  levied  on  all ;  and 
it  is  not  lawful  to  make  any  distinction 
between  tenants  paying  a  rent  below  and 
above  £20.  Heritors  of  Cargill  v.  Tasker, 
29  Feb.  1816,  F.  C  * 

23.  Liability— Parish  Minister.  —  HeUi 
that  clergymen  of  the  Established  Church  in 
Scotland  are  not  exempt  from  payment  of  the 
assessed  taxes,  nor  of  the  property  tax,  on 
their  manses,  glebes,  and  stipends.  AT  Lea  v. 
Walker,  1819,  1  Bligh  535  * 
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24.  Liabmty—PcK>r-Rate— Parish  Minis- 
ter.— The  minister  of  a  parish  being  neither 
a  heritor,  tenant,  or  possessor,  in  the  sense  of 
the  statutes,  is  not  liable  to  be  assessed  for 
poor-rates.  Heritors  of  Cargill  v.  Tasker,  29  Feb. 
1816,  F.  C  * 

25.  Liability— Poor-Bate— Pariah  Minis- 
ter.— The  stipend  of  a  minister  of  the  Es- 
tablished Church  is  assessable  for  the  poor 
of  the  parish  only  of  which  he  is  incumbent, 
and  of  the  rental  of  which  the  stipend  forms  a 
part,  and  not  in  the  parish  where  he  resides. 
GUlon  v.  Meek,  1851,  14  D.  268;  24  J.  114; 
1  Stuart  206. 

26.  Liability— Poor-Bate— Pariah  Minis- 
ter.—  A  parish  minister  is  not  liable  to 
assessment  for  support  of  the  poor,  in  respect 
of  his  manse  ana  glebe.  Forbes  v.  Gibson, 
1852,  1  Macq.  106.    Affg.  13  D.  341 ;  23  J. 

12a* 

27.  Liability  —  Poor -Bate  — Dissenting 
Minister— "Means  and  Substance"  — 
8  and  9  Vict,  c  83. — A  dissenting  clergyman 
does  not  fall  within  the  description  of  a  person 
"carrying  on  trade,"  nor  does  his  chapel  fall 
under  the  description  of  "premises,1'  in  the 
sense  of  the  47th  section  of  the  Act  8  and  9 
Vict,  c  83.  A  minister  of  the  Free  Church, 
deriving  his  income  from  the  "  Sustentation 
Fund"  of  that  body,  is  liable  to  assessment  on 
means  and  substance  in  the  parish  of  his 
residence,  and  not  in  the  parish  in  which  his 
church  is  situated.  Landsborough  y.  Barclay 
<L-  Orr,  1852,  15  D.  188;  25  J.  123  ;  2  Stuart 
90. 

28.  Liability  — Partnership  — Society.— 
Question,  whether  an  assessment  may  be  validly 
imposed  on  a  society  or  company  as  such,  or 
onlv  upon  individual  persons.  Bain  v.  Mac- 
fwiame,  1836*  15  S.  200;  12  Fac  210, 

29.  Liability— Poor  -  Bate— Heritor  and 
Occupier. — A  party  residing  in  a  parish,  who  is 
a  proprietor  of  lands  and  tenant  of  a  villa 
there,  is  liable  to  be  assessed  for  poor-rates, 
both  in  these  characters  and  as  a  householder, 
on  his  whole  moveable  funds  wherever  situ- 
ated; but  observed,  that  if  he  be  liable  to  be 
assessed  in  another  parish  on  any  part  of  these 
funds,  he  is  entitled  to  a  deduction.  Cochrane 
v.  Manson,  11  Feb.  1823,  F.  C. ;  2  S.  201. 

3a  Liability— Poor  -  Bate— Occupier  of 
Business  Premises, — A  merchant  burgess, 
partner  of  a  company  carrying  on  business  in 
a  counting-house  within  burgh,  at  which  he 
gives  his  personal  attendance  daily  for  the 
greater  part  of  the  year,  but  having  his  dwell- 
ing-house with  his  family  in  a  neighbouring 
parish,  where  he  is  assessed  as  a  householder 
lor  the  support  of  the  poor,  is  an  inhabitant 
of  the  burgh,  to  the  effect  of  being  liable  for 
the  poor-rate.  Buchanan  v.  Parker,  1827,  5  S. 
390 ;  2  Fac  228. 

31.  Liability— Poor- Bate— Method  of 
Assessment. — A  party  raised  a  summons 
concluding  for  reduction  of  a  decree,  finding 
him  liable  in  poor-rates  beyond  what  he  was 


liable  for,  and  also  for  a  declarator  as  to  the 
rule  which  ought  to  be  followed  in  future ;  and 
decree  of  redaction  was  pronounced.  The 
court  refused  to  decide  on  the  declaratory 
conclusion,  as  there  was  no  proper  party 
having  interest  before  them.  Boyd  v.  Shaw, 
1827,  5  S.  418* 

32.  Liability  —  Poor  -  Bate  —  Harbour- 
Statutory  Appropriation  of  Bents.— Held 
(1)  that  the  trustees  of  the  harbour  of  Leith 
are  not  liable  in  poor-rates  on  the  duties  and 
profits  thereof,  customary  or  statutory,  in  so 
far  as  they  are  applied  to  the  maintaining  and 
improving  the  narbour  ;  (2)  that  a  dutv  for 
the  support  of  the  clergy  of  Edinburgh,  on 
goods  imported  into  Leith,  is  not  subject  to 
assessment;  (3)  that  the  rent  of  buildings 
erected  by  money  borrowed  under  statutory 
authority,  which  rents  were  appropriated  by 
the  statute  exclusively  to  the  purposes  of  the 
harbour,  were  not  liable  to  be  rated ;  but  a  rate 
submitted  to  as  on  estimated  rent  of  the  solum 
distinct  from  the  buildings.  Heritors  db  Kirk- 
Session  of  South  Leith  v.  Mags,  of  Edinburgh, 
1833,  15  S.  204,  footnote. 

33.  Liability  —  Poor  -  Bate  —  Public 
Harbour  —  Deduction  for  Improvement 
Outlays. — Held  that  the  grantees  or  trustees  of 
a  public  harbour  are  not  liable  in  poor-rates  on 
the  duties  and  profits  thereof,  customary  or 
statutory,  in  so  far  as  they  are  applied  to  the 
maintaining  and  improving  the  harbour.  Kirk- 
Session  of  South  Leith  v.  mags,  of  Edinburgh, 
1833,  15  S.  204,  footnote. 

34.  Liability— Poor-Bate— Harbour  Dues 
—Appropriation  by  Statute.— The  city  of 
Edinburgh  having  been  in  use,  under  various 
grants  and  statutes,  to  levy  dues  at  Leith 
narbour,  particularly  a  merk  per  ton  on  certain 
goods  imported,  borrowed  large  sums  on  the 
security  of  the  revenue  so  raised.  By  the  City 
Agreement  Act  of  1838  the  duty  of  one  merk 
per  ton  was  abolished,  and  the  harbour  com- 
missioners appointed  by  the  Act  were  directed 
to  pay  annually  £7680  to  the  Queen's  Remem- 
brancer in  Exchequer,  to  be  paid  bv  him  to 
the  clergy,  the  creditors,  schools,  and  colleges 
of  the  city  of  Edinburgh, — the  whole  surplus 
revenue  to  be  applied  in  paying  the  interest  of 
debt,  and  in  improving  the  harbour.  Held  (1) 
that  poor-rates  were  not  leviable  in  respect  of 
the  sum  set  apart  for  the  clergy,  creditors,  and 
schools  of  Edinburgh,  from  the  revenue  of 
the  harbour ;  and  (2)  that  although  the  whole 
surplus  revenue  was  specially  applied  by 
statute  to  the  improvement  of  the  harbour, 
assessment  was  leviable  in  respect  thereof. 
Scotland,  Inspector  of  North  Leith  v.  Leith  Dock 
Gommrs.,  1855,  18  D.  (H.  L.)  1 ;  2  Macq.  28 ; 
27  J.  229.  Cf .  Gardiner  v.  Leith  Dock  Commrs., 
1864,  2  M.  1234  ;  36  J.  617  * 

35.  Liability  —  Poor  -  Bate  —  Harbour 
Trustees  —  Statutory    Appropriation    of 

Bevenues.— The  Clyde  Navigation  Trustees 
are  assessable  for  the  poor  as  owners  of  lands 
and  heritages,  in  respect  of  the  wharves,  sheds, 
etc.,  connected  with  the  harbour,  and  are  not 
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exempt  on  the  ground  that  their  revenues  are 
by  statute  appropriated  to  public  purposes. 
Adamson  v.  Clyde  Navigation  Trs.,  1860,  22  D. 
606  ;  32  J.  203  * 

36.  Liability  —  Poor -Bate  —  Harbour 
Trustees— Method  of  Valuation.— Held  (1) 
that  statutory  trustees  for  the  improvement  of 
a  navigable  river  and  harbour  were  liable  to 
be  assessed  for  the  poor  on  the  annual  value  of 
wharfage  ground,  quays,  etc.,  and  that,  in 
estimating  the  annual  value,  it  was  competent 
to  take  into  account  dues  payable  for  the  use 
of  the  wharfage  ground,  quays,  etc. ;  (2)  that 
the  trustees  were  not  liable  to  be  assessed  in 
respect  of  the  river  and  incorporeal  right  of 
harbour,  as  subjects  apart  from  the  lands  and 
heritages  forming  said  harbour;  (3)  that  the 
trustees  were  owners  and  occupiers  of  a  ferry 
within  the  parish,  and  liable  to  assessment  for 
the  poor  as  such.  Adamson  v.  Clyde  Navigation 
Trs.,  1865,  3  M.  (H.  L.)  100 ;  4  Macq.  931 ; 
37  J.  512.  See  also  Mersey  Dock  dc  Harbour 
Board  v.  Jones,  1865,  3  M.  (H.  L.)  102,  note ; 
and  4  Macq.  932,  note.* 

37.  Liability  —  Poor -Bate  —  Harbour 
fievenues. — Held  that  public  harbours  and 
their  revenues  are  not  exempt  from  assessment 
for  poor-rates.  Leith  Dock  Commrs.  v.  Miles, 
1866,  4  M.  (H.  L.)  14 ;  38  J.  279 ;  L.  R.,  1  Sc. 
Apps.  17.  * 

38.  Liability— Poor-Rate  — Mines.— 06- 

served  that  the  proprietor  of  a  coal-mine  is 
liable  in  annual  assessments,  such  as  those  for 
the  poor.  Bell  v.  E.  of  Wemyss,  16  Feb.  1805, 
F.C.;M.  "Kirk»App.  No.  3. 

39.  Liability —  Poor-Bate  — Society  Be- 
lieving Poor  Members.— A  society  of  bakers, 
established  chiefly  for  providing  for  poor 
members,  who  were  entitled  to  specified  rates, 
having  erected  mills  for  grinding  flour,  the 
profits  of  which  were  appropriated  pro  tanto 
for  the  support  of  the  poor  members,  and  the 
surplus  declared  applicable  "  to  the  use  of  the 
society,"  were  assessed  for  the  ordinary  poor  of 
a  burgh.  Held  that  they  were  assessable,  "  in 
so  far  as  there  were  rents  or  profits  accruing 
from  the  mill,  or  other  property  or  trade 
belonging  to  the  society,  over  and  above  the 
usual  allowances  granted  to  poor  and  aged 
members,  and  divisible  among  the  members, 
or  applicable  to  the  purposes  of  the  society 
generally."  Question,  whether  an  assessment 
may  validly  be  imposed  on  a  society  or  com- 
pany as  such,  or  only  upon  individual  persons. 
Bakers'  Society  of  Paisley  v.  Mags,  of  Paisley, 
1836,  15  S.  200 ;  12  Fac.  210. 

40.  Liability  —  Poor  -  Bate  —  Profits  of 
Canal — Held  that  a  portion  of  a  public  canal, 
constructed  under  authority  of  the  legislature 
by  a  company  of  individuals,  for  whose  behoof 
the  profits,  if  any,  would  fall  to  be  applied, 
was  assessable  for  poor-rates  in  a  landward 
parish,  through  which  it  was  carried,  in  the 
proportion  effeirim?  to  it  of  the  annual  value 
of  the  canal.  Anderson  v.  Union  Canal  Co., 
1839,  1  D.  648 ;  14  Fac.  738* 


41.  Liability  —  Poor-Bate  —  Canal  Com- 
pany's Profits.  —  Held  (I)  that  a  canal  com- 
pany, who  themselves  levied  the  tolls  for 
transit,  were  liable  for  poor-rates,  both  as 
heritors  and  occupiers ;  (2)  that  in  calculating 
the  rental  on  which  they  ought  to  be  assessed, 
a  deduction  must  be  made  from  their  gross 
annual  revenue  for  tenants'  profits,  and  tor  a 
return  from  capital  embarked  in  the  carrying 
trade  ;  (3)  that  house  property  situated  at  the 
terminus  of  the  canal,  and  occupied  for  its 
uses,  was  liable  in  poor-rates  exclusively  in  the 
parish  in  which  it  was  situate.  Anderson  v. 
Union  Canal  Co.,  1847,  9  D.  702  ;  19  J.  187. 

42.  Liability  —  Caledonian  Canal  — 
County  Bates. — Held  that  the  commissioners 
of  the  Caledonian  Canal  were  liable  to  be 
assessed  for  county  rates  in  respect  of  their 
ownership  and  occupancy  of  the  canal  and  its 
appurtenances.  Commrs.  of  Supply  for  Argyll 
v.  Commrs.  of  Caledonian  Canal,  1872,  10  M. 
639;  44  J.  355* 

43.  Liability  —  Poor  -  Bate  —  Office  of 
Sheriff-Clerk. — The  sheriff-clerk  of  the  county 
of  Forfar,  who  was  permanently  resident  in 
Edinburgh,  rented  an  office  for  conducting  the 
sheriff-clerk's  business  in  Dundee,  to  which  an 
additional  sheriff- substitute  had  been  appointed, 
and  to  which  his  visits  were  only  at  intervals, 
and  very  short,  and  he  then  lodged  at  a  hotel. 
Held  that  he  was  not  to  be  considered  an 
"  inhabitant "  of  the  burgh  so  as  to  be  liable  in 
assessment  for  the  poor.  Morris  v.  0rr9  1840, 
3  D.  232  j  16  Fac.  170. 

44.  Liability  — Poor -Bate  — Member  of 
College  of  Justice.  —  The  circumstance  of 
being  a  member  of  the  College  of  Justice  is  not 
relevant  to  exempt  a  party  from  assessment 
for  the  poor  in  a  country  town,  if  he  be  other- 
wise liable.  Morris  v.  Orr,  1840,  3  D.  232 ; 
16  Fac.  170. 

Held  that  the  members  of  the  College  of 
Justice  were  not  liable  in  assessment  for  the 
poor  in  the  city  of  Edinburgh.  Mags,  of  Edin- 
burgh v.  College  of  Justice,  1790,  3  Pat  155. 

45.  Liability— Poor -Bate— Water  Com- 
pany—Pipes Under  Street—  Held  that  a 
water  company  were  liable  to  be  assessed  for 
support  of  the  poor,  as  the  owners  and  occupants 
of  tne  portion  of  ground  under  the  streets  of  a 
city  in  which  their  water-pipes  were  laid. 
Hay  v.  Edinburgh  Water  Co.,  1854, 17  D.  (H.  L.) 
1 ;  1  Macq.  682  ;  26  J.  246  * 

46.  Liability— Poor-Bate  — Salary  from 
Public  Company— Deductions— Inability  to 
Pay- 8  and  9  Vict  c.  83.—  Held  (1)  that  the 
salary  of  a  servant  of  a  public  company, 
although  he  holds  his  situation  at  the  pleasure 
of  the  company,  and  may  be  removed  at  any 
time,  is  "  means  and  substance,"  liable  to  be 
assessed  as  such,  and  in  the  parish  in  which  the 
office  of  the  company  was  situated,  although  he 
himself  resided  in  another  parish,  and  was 
assessed  for  the  support  of  the  poor  of  that 
parish  in  respect  of  his  occupancy ;  (2)  that 
although  the  42d  section  of  the  Poor-Law 
Act  authorises  the  parochial  board  to  exempt 
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front  assessment "  any  person  or  class  of  persons, 
on  the  ground  of  inability  to  pay,"  and  the 
48th  section  declares  that  no  person  shall  be 
liable  to  pay  the  assessment,  when  levied  on 
"means  ana  substance,"  unless  his  annual 
income  exceed  £30,  yet  that  a  parochial  board 
were  not  entitled  entirely  to  exempt,  or  to  grant 
rateable  deductions  from  the  assessment  to,  all 
persons  indiscriminately,  whose  incomes  fell 
short  of  an  arbitrary  amount  fixed  by  the 
parochial  board  themselves.  Walkinshaw  v. 
Adams  (Inspector  for  Glasgow),  1850,  13  D. 
198;  23  J.  70. 

47.  Liability— Poor-Bate— Company  with 
Premises  in  Two  Parishes.  —  Where  a 
manufacturing  company  had  their  works  in  the 
Barony  parish  of  Glasgow,  and  their  counting- 
bouse  in  the  City  parish,  held  that  they  were 
liable  to  be  assessed  for  poor-rates  proportion- 
ally on  their  means  and  substance  in  both 
parishes.  Adams  v.  M'Leroy  <fc  Co.,  1851,  14 
D.  248 ;  24  J.  114  ;  1  Stuart  202. 

48.  Liability— Poor-Bate— Parish  Where 
Haney  is  Earned. — The  master  and  part 
owner  of  a  vessel  which  was  usually  laid  up 
during  the  winter  months  in  the  harbour  of 
Montrose,  to  which  port  she  belonged,  resided 
in  the  parish  of  Craig,  and  was  assessed  there 
on  his  means  and  substance  for  the  support  of 
the  poor  of  that  pariah.  He  occupied  no  house 
or  office  in  Montrose ;  but  the  snips-husband, 
who  managed  the  business  of  the  vessel, 
resided  there.  Held  that,  under  the  47th 
lection  of  the  Poor-Law  Amendment  Act,  the 
master  was  not  assessable  on  the  income 
derived  from  the  vessel  for  the  support  of 
the  poor  of  the  parish  of  Montrose.  Oreig 
t .  MaxweU,  1853,  15  D.  620 ;  25  J.  365  ; 
2  Stuart  344. 

49.  Liability— Poor-Bate— Parish  Where 
Money  is  Earned. — A  workman  earning 
wages  by  working  in  one  parish  is  assessable 
on  them  for  the  poor  of  the  parish  where  they 
are  earned,  and  not  of  another  parish  where  he 
resides.  Napier  v.  Adams,  1851,  14  D.  248 ; 
24  J.  114;  1  Stuart  207. 

50.  Liability— Poor-Bate  —  Partnership. 
—Question,  whether  an  assessment  for  the  poor 
may  be  validly  imposed  on  a  society  or  company 
aa  such,  or  only  upon  individual  persons. 
Bmn  v.  Macfarlane,  1836,  15  S.  200  ;  12  Fac. 
210. 

51.  Liability  —  Poor-Bate  —  Procurator- 
Fiscal—  Held  that  the  income  of  a  procurator- 

j  fiscal  is  assessable  for  the  poor  of  the  parish 
▼here  he  has  his  chambers  and  carries  on  his 

|  business,  and  not  in  the  parish  in  which  he 
resides.  Salmond  v.  Adams,  1851,  14  D.  248  ; 
24  J.  114;  1  Stuart  206. 

52.  Liability— Poor-Bate— Railway  Com- 
Ptny— Mode  of  Assessment— 8  and  9  Vict 
C  83.— A  railway  passed  through  a  number 
of  parishes,  in  some  of  which  station-houses 
ana  other  valuable  buildings  had  been  erected. 
In  a  question  between  the  railway  company 
and  the  inspectors  of  the  poor  for  the  different 


parishes,  held  (1)  that  the  railway  company 
were  liable  to  be  assessed  for  poor-rates  roth 
as  owners  and  occupiers  ;  (2)  that  in  making 
said  assessment,  the  stations,  etc.,  were  not  to 
be  assessed  separately  in  the  several  parishes 
in  which  they  were  respectively  situated,  but 
were  to  be  valued  as  forming  part  of  the  whole 
railway,  the  value  of  which  was  to  be  appor- 
tioned under  the  45th  section  of  the  Poor-Law 
Act.  Edinburgh  <&  Glasgow  Rly.  Go.  v.  Adamson 
&  Others,  1853,  15  D.  537  ;  25  J.  383  * 

53.  Liability— Poor-Bate— Lease  of  Bail- 
way. —The  Barrhead  Railway  Co.  were  author- 
ised by  Act  of  Parliament  to  lease,  and  did  lease, 
their  line  for  999  years  to  the  Caledonian  Railway 
Co.,  for  payment  of  a  certain  dividend  to  the 
shareholders  as  rent.  Held  that  the  Barrhead 
Co.  ceased  to  be  assessable  for  the  poor  as  owners. 
Glasgow  <£  Barrhead  Rly.  Co.  v.  Caledonian  Rly. 
Co.,  1860,  22  D.  (H.  L.)  1 ;  32  J.  292. 

54.  Liability  —  Poor-Bate  —  Lessee  of 
Shootings— Occupier. — A  lessee  of  shootings 
in  a  parish  where  the  assessment  for  the  poor 
was  imposed  one-half  upon  the  owners,  and 
the  other  half  upon  the  tenants  or  occupants  of 
the  "lands  and  heritages,"  under  8  ana  9  Vict 
c.  83,  is  liable  to  be  assessed,  in  respect  of  his 
lease,  as  a  tenant  or  occupant  of  lands  or 
heritages.  Orawfurd  v.  Stewart,  1861,  23  D. 
965  ;  33  J.  498* 

55.  Liability  —  Poor-Bate  —  Bent  of 
Perry  —  Part  of  a  Barony.  —  The  right  of 
ferry  across  a  firth  which'  separated  two 
parishes  and  counties,  formed  part  of  a 
barony,  the  lands  of  which  lay  wholly  on  one 
side  of  the  firth.  In  a  question  between  the  in- 
spectors of  the  poor  for  the  parishes  in  which 
the  landing-places  of  the  ferry  were  situated, 
held  that  the  rent  of  the  ferry  was  to  be 
assessed  in  the  same  parish  as  the  lands  to 
which  the  ferry  was  united  by  the  titles. 
Anderson  v.  GiUanders,  1853,  15  D.  577  ;  25  J. 
353  ;  2  Stuart  327. 

56.  Liability— Poor-Bate— Water  Bating 
Authority. — The  corporation  of  Glasgow,  as 
statutory  commissioners  for  supplying  the  city 
with  water,  are  empowered  to  acquire  property 
and  levy  rates  for  that  purpose.  Held  not  to 
be  exempt  from  poor-rates  in  respect  of  lands 
of  which  they  appear  in  the  valuation  roll  as 
owners  and  occupiers.  Mags,  of  Glasgow  v. 
MiUer,  1867,  20  D.  290 ;  30  J.  146. 

57.  Liability—  Poor-Bate  —  Unoccupied 
Houses. — In  a  suspension  of  a  charge  for 
assessment  for  poor-rate  on  the  ground  toat  it 
was  imposed  partly  in  respect  of  unoccupied 
houses,  held  that  no  question  of  general  principle 
was  competently  raised.  Opinions  that  un- 
occupied property  is  assessable  in  respect  of 
ownership.     Tod  v.  Mitchell,  1858,  20  D.  445* 

58.  Liability  —  Poor-Bate  —  University 
Buildings. — University  buildings  held  rateable 
for  the  poor.  Greig  v.  University  of  Edinburgh, 
1868,  6.  M.  (H.  L.)  97  ;  L.  R.,  1  Sc.  Apps.  349 ; 
40  J.  520  * 
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59.  Liability  —  University  Buildings  — 
Effect  of  Grants  of  Immunity.— A  series  of 
royal  grants  conferred  upon  the  University  of 
Glasgow  immunity  from  taxation  of  all  kinds. 
Held  that  this  immunity  must  be  controlled 
by  usage,  and  that  usage  had  confined  the 
immunity  to  an  exemption  from  local  taxation 
only,  imposed  in  respect  of  heritable  property 
possessed  by  the  University  and  occupied  for 
University  purposes ;  that  the  exemption  was 
confined  to  the  original  site  of  the  University, 
and  had  never  been  extended  to  property  after- 
wards acquired  discontiguous  to  tne  original 
site  ;  therefore,  that  when  the  University  was 
removed  its  immunity  from  taxation  did  not 
extend  to  the  new  site.  University  of  Glasgow 
v.  Kirkwood,  1872,  10  M.  1000 ;  44  J.  559  * 

60.  Liability— Poor-Bate— Educational 
Charity  —  Exemptions. —  The  governors  of 
Heriot's  Hospital,  an  institution  devoted  under 
the  will  of  the  founder  to  the  maintenance  and 
education  of  poor  boys,  children  of  freemen  and 
burgesses  of  Edinburgh,  held,  to  be  assessable 
for  poor-rate  in  respect  of  the  building  and 
grounds  of  the  hospital,  and  not  to  be  exempt 
either  in  respect  of  the  character  of  the  institu- 
tion, or  of  its  having  received  recognition  from 
the  Legislature  through  an  Act  of  Parliament 
for  regulating  the  benefits  of  the  charity. 
Greig  v.  Heriot's  Hospital,  1866,  4  M.  675; 
38  J.  362* 

61.  Liability  —  Poor-Rate  —  Occupiers— 
Trustees  for  Church. — An  assessment  payable 
by  occupiers  was  laid  upon  premises  belonging 
to  the  Synod  of  a  non-Established  Church.  The 
title  was  in  trustees  nominated  by  the  Synod, 
and  the  subjects  were  occupied  by  the  Synod 
while  in  session,  by  committees  thereof,  and 
by  persons  to  whom  they  might  be  let  by  the 
Synod  or  its  managers  for  short  periods.  Held 
that  the  trustees  were  liable  for  the  assessment 
as  occupiers  of  the  premises.  Aitken  v.  Harper, 
1865,  4  M.  36  ;  38  J.  31 ;  1  S.  L.  R.  29  * 

62.  Liability— Poor-Bate— Landlord  and 
Tenant— Building  Lease— 8  and  9  Vict.  c. 
83,  sec  44. — A  lease  for  the  period  of  ten 
years  gave  power  to  the  tenant  to  erect 
buildings  which  were  to  become  the  property 
of  the  landlord  without  compensation  at  the 
end  of  the  lease,  the  tenants  being  bound  to 
insure  the  buildings  when  erected.  Held  that 
this  was  a  building  lease  and  that  the  tenants 
were  liable  by  44th  sec.  of  Poor- Law  Amend- 
ment Act,  1845,  for  the  landlord's  proportion 
of  poor-rates.  Bell  v.  Jarvis  (O.  H.),  1868, 
6  S.  L.  R.  209. 

63.  Liability— Poor-Bate— Obligation  of 

Relief — Opinion,  that  an  obligation  to  relieve 
from  burdens  "to  be  imposed  on  lands  and 
tithes n  does  not  imply  relief  from  poor-rates. 
Allan  v.  Heriot's  Hospital,  1847,  20  J.  1  * 

64.  Liability— Poor -Bate— Situation  of 
Premises. — Although  Queensberry  House  is 
part  of  the  parish  of  Drumlanrig,  Dumfries- 
shire, yet  as  it  is  locally  situated  in  the 
parish  of  Canongate,  Edinburgh,  it  is  liable 
to  be  assessed  for  poor-rates  in  tne  latter  parish. 


Convmrs.  of  Barracks  v.  Milroy,  21  Nov.  1815, 
F.  C. 

65.  Liability  —  Church  Bate  —  Crown 
Property. — Crown  property  in  the  beneficial 
possession  of  a  subject  is  liable  to  parish  rates 
for  building  a  manse.  Ross  v.  Haddington, 
1824,  3  S.  115  * 

66.  Liability— Church  Rate- "Public  or 
Parochial  Burdens  "  — Statutory  Exemp- 
tions.— By  an  Act  incorporating  a  railway 
company,  it  was  provided  "that  the  grounds 
to  be  acquired  for  the  purpose  of  the  Act 
shall  not  be  liable  in  payment  of  any  feu-duty, 
casualties  of  superiority,  cess,  stipend,  school- 
master's salary,  or  other  public  or  parochial 
burdens,  but  the  same  shall  be  paid  by  the 
original  proprietors  of  such  grounds."  Held 
that  the  railway  company  were  by  this  pro- 
vision entirely  exempt  from  assessment,  in 
respect  of  their  railway,  for  the  expense  of 
a  manse.  Macfarlane  v.  MonJdand  ttlys.  Co., 
1864,  2  M.  519  ;  36  J.  251.  Scottish  N.-E.  Rly. 
Go.  v.  Gardiner  &  Others,  1864,  2  M.  537  ;  36  J. 
269* 

67.  Liability  —  Police  Assessment  — - 
Begister  House.  —  The  General  Register 
House  is  not  liable  to  police  assessment. 
Lord  Clerk  Register  v.  Commrs.  of  Edinburgh 
Police,  1826,  4  S.  686 ;  1  Fac  679* 

68.  Liability— Police  Assessment— Bail- 
way— Passing  through  Burgh.— Held  that 
a  portion  of  a  line  of  railway  within  a  police 
burgh,  under  the  Act  of  1850  (13  and  14  Vict, 
c.  33),  was  liable  to  be  assessed  as  "  premises  " 
in  the  sense  of  the  Act.  Templeton  v.  Glasgow 
&  S.-W.  Rly.  Co.,  1870,  9  M.  57  ;  43  J.  24  * 

69.  Liability  —  Police  Assessment  — 
Water  Company— Proprietor  of  Mills. — A 

water  company  feued  certain  pieces  of  ground 
over  which  its  aqueduct  passed,  as  mill  sites, 
with  right  to  the  water  power,  in  consideration 
of  (1)  a  feu-duty,  and  (2)  a  ground -annual  for 
the  use  of  the  water  power,  which  were  declared 
to  be  real  burdens  in  the  feu-contract.  Held 
that  the  company  was  liable  to  be  assessed 
under  a  police  act  as  occupants  of  the  water 
works,  in  respect  of  the  annual  duties  paid  to 
them  by  the  proprietors  of  the  mills  for  the 
use  of  the  water.  Shaws  Water  Co.  v.  Greenock 
Police  Trs.,  1863,  1  M.  (H.  L.)  59  ;  36  J.  639  * 

70.  Liability— Police  Assessment — The 
Crown— Use  for  Public  Purposes.— A  build- 
ing held  in  property  by  the  Crown,  and 
occupied  exclusively  for  public  and  national 
purposes,  is  not  liable  to  police  or  other  local 
assessments.  Advocate- General  v.  Commrs.  of 
Edinburgh  Police,  1850,  12  D.  456  ;  22  J.  145  * 

71.  Liability— Police  Assessment— Agri- 
cultural Subjects  within  Burgh  of  Barony. 

— Land  occupied  solely  for  agricultural  pur- 
poses within  the  boundaries  of  a  burgh  of 
baronv  is  not  assessable,  under  the  stat.  3  and 
4  Will.  iv.  c.  46,  for  the  police  of  the  burgh. 
Young  v.  Marshall,  1858,  20  D.  776  ;  30  J.  419. 
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72.  Liability  —  Police  Assessment  — 
Society  Appointing  Constables.— Held  that 
a  Society  incorporated  by  statute,  having 
authority  to  appoint  constables  within  the 
limits  of  a  harbour  belonging  to  it,  was  liable 
to  assessment  under  the  General  Police  Act,  20 
and  21  Vict,  c  72,  for  support  of  the  police  of 
the  county,  there  not  being  in  the  Special  Act 
any  provision  exempting  it  from  such  assess- 
ment. British  Fisheries  Society  v.  Henderson, 
1866,  4  M.  492  ;  38  J.  227  * 

73.  Liability— Prison  Assessment— The 
Crown— Bogue  Money.—  Held  that  lands  be- 
longing to  the  Crown,  although  included  in 
the  valuation-roll  of  the  county,  and  although 
the  land  tax  had  been  paid  therefrom  ever 
since  its  first  imposition,  were  not  liable  for 
prison  assessment  or  rogue  money  under  the 
statutes  2  and  3  Vict  c.  42  and  65,  in  which 
it  was  enacted,  that  these  assessments  should 
be  levied  with  the  land  tax,  and  on  all  property 
contained  in  the  valuation-books  of  the  county. 
Advocate-General  v.  Garioch,  1850,  12  D.  447* 

74  Liability  —  Prison  Assessment  — 
Occupier  —  Subsequent  Crops.— An  assess- 
ment leviable  under  55  Geo.  in.  c  73,  relative 
to  Renfrew  jail,  from  the  occupiers  of  lands 
for  the  time  being,  cannot  be  levied  out  of  the 
crop  of  a  party  possessing  subsequent  to  the 
period  when  the  assessment  fell  due.  Jeffrey 
v.  Campbell,  1822,  2  S.  101. 

75.  Liability  —  Prison  Assessment  — 
Minerals  within  Burgh.— Mines  and  minerals 
within  burgh  are  liable  to  prison  assessment. 
Addie  v.  GOliss,  1848,  10  D.  836  ;  20  J.  292. 

76.  Liability— Railway  Book  Stall— Gab 
Stance. — Held  that  a  book  stall  erected  on  a 
railway  station  by  a  person  holding  from  the 
company  the  exclusive  privilege  of  selling  books 
at  the  station,  and  a  portion  of  a  railway 
station  set  apart  as  a  cab  stance  for  the  use  of 
a  person  having  the  exclusive  right  to  supply 
cabs  to  passengers,  were  not  liable  to  be  assessed 
by  the  burgh  assessor,  not  falling  within  the 
description  of  lands  and  heritages  not  forming 
part  of  the  railway  undertaking.  N.  B.  Rly. 
Co.  v.  Greig,  1866,  4  M.  646  ;  38  J.  333  * 

77.  Liability— Piers  and  Harbour.-^W 
that  the  piers,  quays,  etc.,  of  a  public  harbour 
are  liable  to  assessment,  even  though  not  pro- 
ducing any  free  revenue.  Stonehaven  Harbour 
7fx9  1865,  4  M.  1139 ;  38  J.  593  * 

7a  Liability— Kelp  Shore.  —  Held  that 
kelp  shores,  in  respect  of  the  right  of  gathering 
and  catting  seaweed  let  by  the  proprietor  to  a 
company,  were  an  assessable  subject  in  terms 
of  the  Lands  Valuation  Act,  and  were  properly 
entered  in  the  valuation  roll  at  the  rent 
stipulated  therefor.  British  Seaweed  Co. 
(Limited),  1866,  4  M.  1139.  Gordon,  1866,  4  M. 
1141* 

79.  Liability  —  "Public  Burdens"  — 
Statutory  Exemption  — Bail  way  —  8  and  9 
Vict,  a  83.— The  Dundee  and  Arbroath 
Railway  Act,  passed  in  1836,  enacted  that  the 


lands  acquired  should  not  be  liable  for  "  any 
public  or  parish  burden  whatever,  but  the  same 
shall  be  paid  by  the  original  proprietor  of  such 
lands."  Poor-rates  were  then  levied  from  rail- 
way companies  only  qua  owners  and  occupants 
of  the  lands  held  by  them  in  each  parish 
respectively,  but  in  1845  the  Poor-Law  Amend- 
ment Act  prescribed  a  special  mode  for  the 
assessment  of  railways,  requiring  each  railway 
to  be  valued  as  a  composite  subject,  and  directing 
the  total  annual  value  to  be  apportioned  among 
the  parishes  through  which  it  passed,  according 
to  the  number  of  miles  of  railway  in  each.  Held 
that  the  assessment  for  poor- rates  of  a  railway 
as  a  composite  subject  was  a  new  assessment  in- 
troduced by  the  Poor-Law  Act  of  1845,  and  that 
previous  statutes,  in  so  far  as  they  exempted 
railways  from  assessment,  were  abrogated. 
Duncan  {Inspector  of  Poor  of  St.  Vigeans)  v. 
Scottish  N.-E.  Rly.  Co.,  1870,  8  M.  (H.  L.)  53 ; 
42  J.  410 ;  L.  R.  2  Sc.  App.  20  * 

80.  .  Liability  —  "  Public  Burdens  "  — 
Statutory  Exemption— Railway  Company 
—8  and  9  Vict  c.  83.  sec  91.— Held  (1)  that 
by  the  terms  of  a  Railway  Act  passed  prior  to 
the  Lands  Clauses  Act,  exemption  from  "  public 
and  parish  burdens  "  had  been  effectually  con- 
ferred, and  that  this  exemption  had  by  a 
subsequent  Act  been  effectually  transferred 
to  a  second  company,  which  acquired  the  line 
made  by  the  first  company,  but  that  the  exemp- 
tion applied  to  the  line  of  the  second  company 
only  in  so  far  as  it  was  constructed  exclusively 
on  the  ground  which  had  belonged  to  the  first*; 
(2)  that  the  exemption  in  favour  of  the  railway 
company  was  not,  as  regards  poor-rates,  repealed 
by  the  91st  section  of  the  Poor-Law  Amend- 
ment Act  Scottish  N.-E.  Ely.  Co.  v.  Gardiner 
&  Others,  1864,  2  M.  537  ;  36  J.  259  * 

81.  Liability  —  "Public  Burdens M  — 
Statutory  Exemptions— Railway  Company. 

— A  railway  company  held  portions  of  land 
under  special  Acts  which  provided  that  the 
ground  should  not  be  liable  for  any  public  or 
parochial  burdens.  In  an  action  by  the  rail- 
way company  for  declarator  that  the  exemption 
applied  to  prison  and  other  assessments  im- 
posed upon  the  lands  by  subsequent  statutes, 
held  that  as  the  burdens  imposed  by  the 
statutes  in  question  were  of  a  different  nature 
from  those  existing  at  the  dates  of  the  special 
Acts,  the  clause  of  exemption  did  not  protect 
the  company.  Corwmrs.  of  Supply  for  Lanark 
v.  N.-B.  Rly.  Co.,  1870,  8  M.  (H.  L.)  141 ;  42  J. 
506* 

82.  Liability—  "Public  Burdens  "-Canal. 

— A  canal  company's  Act  provided  that  the 
company  should  "  not  be  chargeable  with  any 
part  or  portion  of  the  land  tax,  ministers 
stipend,  poor  -  rates,  or  any  other  public 
burdens. "  Held  that  the  company  was  exempt 
from  statute  labour  assessment  in  respect  of 
lands  purchased  by  the  company  for  the 
purposes  of  the  navigation  of  the  canal.  Statute 
Liobour  Road  Trs.  of  Barony  Parish  of  Glasgow 
v.  Caledonian  Rly.  Co.,  1868,  7  M.  197 ;  41 
J.  127  * 


343 


ASSESSMENTS 


344 


83.  Liability—  "Public  Burdens  "—The 
Crown— Maintenance  of  Footway.—  Held 
that  the  Crown,  not  having  been  expressly  made 
liable  by  a  local  Act,  was  exempt  from  the 
burden  of  maintaining  the  foot  pavement 
opposite  its  property ;  and  observed,  that  there 
was  no  distinction  in  regard  to  the  Crown's 
right  of  exemption  between  a  burden  thus 
imposed  and  an  assessment  leviable  for  the 
same  purpose.  Lord  Advocate  &  Barbour  v. 
Lang,  1866,  5  M.  84 ;  39  J.  49  * 

84.  Liability  —  Feu-Duties.—  Held  that 
feu-duties  are  not  a  subject  of  assessment. 
Kirk- Session  of  South  Leith  v.  Mags,  of  Edin- 
burgh, 1833,  15  S.  204,  footnote. 

85.  Liability  — Church  Bate  — Harbour 
Dues. — Held  that  a  duty  (the  merk  per  ton) 
on  goods  imported  into  Leith,  for  the  support 
of  the  clergy  of  Edinburgh,  is  not  subject  to 
assessment.  Kirk-Session  of  South  Leith  v. 
Mags,  of  Edinburgh,  1833,  15  S.  204,  footnote. 

86.  Liability  —  Rogue  Money  — Canal 
Revenues. — Held  that  the  provisions  of  the 
Act  2  and  3  Vict.  c.  42,  both  as  to  the  mode  of 
assessment  and  subjects  assessable,  were  to  be 
read  as  incorporated  into  the  Act  2  and  3  Vict, 
c.  65 ;  and  consequently  that  the  revenues  of 
the  Forth  and  Clvde  Canal  were  assessable  for 
rogue  money  under  the  latter  Act,  no  exemp- 
tion being  afforded  by  the  Canal  Acts.  Forth 
<fc  Clyde  Canal  Co.  v.  Collector  of  Dumbarton, 
1844,  6  D.  1036 ;  16  J.  466. 

87.  Liability  — Owner  and  Occupier.— 

The  landlord  of  a  furnished  house  is  liable  in 
the  absence  of  stipulation  for  the  taxes  in 
respect  of  tenancy.  Macome  v.  Dickson,  1868, 
6M.898;  40  J.  508* 

88.  Liability— Owner  and  Occupier— 
Parish  Minister. — Held  that  a  parish  minister 
was  liable,  as  '*  proprietor  n  and  "  occupier  "  of 
manse  and  glebe,  to  a  road  rate  imposed  by  a 
local  Act  Cowan  v.  Gordon,  1868,  6  M.  1018 ; 
40  J.  597  * 

89.  Liability  —  Owner  and  Occupier  — 
Liferent  of  Furnished  House.— Held  that  a 
widow  who,  under  her  husband's  settlement 
had  the  use  of  a  furnished  house,  was  liable  in 
rates  payable  in  respect  of  occupancy,  but  not 
for  feu-cluty,  nor  rates  payable  in  respect  of 
property,  nor  for  repairs  of  pavement  and  roof. 
Clark,  etc.,  1871,  9  M.  435  ;  43  J.  213  * 

90.  Liability— Sewerage— Local  Act- 
Owners  of  subjects  built  subsequently  to  the 
construction  of  sewers,  taking  use  of  sewers, 
held  under  Edinburgh  and  Leith  Sewerage 
Act  1864,  assessable  at  the  same  rate  as  had 
been  levied  from  owners  for  their  construction. 
Macknight  v.  Macgregors,  1871, 10  M.  289  ;  44  J. 
167* 

91.  Method  of  Assessment— Exemptions 
— Suspension. — A  suspension  to  interdict  the 
collection  of  poor-rates  in  a  parish,  on  the 
ground  that  the  parochial  board  had  resolved 
to  grant  exemptions  in  a  manner  said  to  be 
illegal,  refused.  Love  v.  Campbell  (O.  H.),  1867, 
3  S.  L.  R.  214. 


92.  Method  of  Assessment  —  Railway 
Refreshment  Boom. — A  railway  station  con- 
tained a  refreshment  room,  which  was  let 
furnished  at  a  fixed  rent  to  a  tenant,  to  be 
used  exclusively  for  travellers  by  the  railway, 
and  subject  to  regulations  made  and  to  be 
made  by  the  company.  A  certificate  and 
licence  for  the  sale  of  excisable  liquors  were 
held  by  the  tenant  in  his  own  name.  Held 
that  the  refreshment  room  was  assessable  by 
the  burgh  assessor,  and  did  not  fall  to  be 
assessed  by  the  assessor  of  railways  as  forming 
part  of  the  railway  undertaking.  N.  B.  Rly. 
Co.  v.  Greig,  1866,  4  M.  645  ;  38  J.  333* 

93.  Method  of  Assessment— Accumula- 
tions of  Road  Assessment— Suspension- 
Competence. — The  magistrates  of  a  burgh, 
who  were  empowered  by  a  local  Act  to  Levy 
an  annual  assessment  for  maintaining  and 
improving  roads  and  bridges,  imposed  for 
several  years  a  larger  assessment  than  was 
required  for  the  yearly  expenses,  in  order  to 
accumulate  a  fund  for  rebuilding  a  bridge 
which  had  become  ruinous.  Held  that  a  rate- 
payer was  not  entitled  to  try  the  question  of 
the  legality  of  the  assessment  for  the  purpose 
of  accumulation  in  a  process  of  suspension 
and  interdict.  Opinions  that  the  assessment 
was  legal.  British  Fisheries  Society  v.  Mags,  of 
Wick,  1872,  10  M.  426  ;  44  J.  248* 

94.  Method  of  Assessment— Town  Tax 
— Custom. — A  town  tax  having  been  levied 
for  many  years  according  to  a  certain  rule,  and 
a  party  having  suspended  payment  of  it  on  an 
allegation  that  the  rule  was  unequal  and 
unjust,  but  admitted  that  it  had  been  applied 
to  him  in  the  same  manner  as  to  the  other 
inhabitants,  the  court  refused  to  interfere. 
Gibsons,  Thomson,  <fc  Craig,  13  Nov.  1810,  F.  C. 

95.  Objections  to  Assessment  —  Action 
for  Repetition. — A  party  who  has  been 
assessed  for  poor-rates  on  his  whole  means, 
wherever  situated,  ordained  to  pay,  reserving 
action  of  repetition  as  to  any  alleged  over- 
charge. Ross  v.  Carrick,  16  Dec.  1800,  F.  C. 
No.  11,  App. ;  M.  "  Poor  »  App.  No.  3. 

96.  Objections  to  Assessment  —  Suspen- 
sion of  Charge. — Suspension  by  the  owner 
and  tenant  of  certain  lands  of  a  charge  for 
poor-rates,  on  the  ground  that  the  parochial 
board  had  valued  the  lands  too  highly.  Poliok 
v.  Petrie,  1851, 13  D.  1234  ;  23  J.  681. 

97.  Poor-Bate—  Burghal  and  Landward 
Parts  of  Parish— Common  Boll  of  Poor- 
Pauper's  Title  to  Sue.— Paupers,  inhabitants 
of  a  royal  burgh,  receiving  relief,  held  to  have 
no  title  as  such  to  pursue  a  declarator  for 
having  it  found  that  the  roll  of  the  poor,  the 
assessment  and  whole  administration  in  a 
parish,  partly  landward  and  partly  burghal, 
must  be  joint  and  common,  and  that  distinct 
administrations  for  the  burgh  and  the  land- 
ward districts  were  illegal.  Currie  v.  Lockhart, 
1838,  16  S.  351 ;  13  Fac.  306. 

98.  Poor-Bate  — Method  of  Assessment 
—Private  Railway— Adjunct  of  Collieries— 
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8  and  9  Vict  c.  83.— Held  (1)  that  the  passing 
of  the  Lands  Valuation  Act,  a  few  days  after 
execution  of  a  summons,  raised  in  order  to 
settle  a  dispute  between  an  inspector  of  poor 
and  the  owner  of  a  private  railway,  as  to  the 
manner  in  which  the  latter  should  be  assessed, 
formed  no  objection  to  the  competency  of  a 
declarator  in  abstract  terms  of  the  mode  in 
which  the  railway  ought  to  be  assessed ;  (2) 
that  a  private  railway,  constructed  and  used 
only  for  the  conveyance  of  coals  from  coal-pits 
to  market,  is  an  adjunct  of  the  collieries,  and 
as  such  is  not  assessable  as  a  separate  subject 
under  sec  45  of  the  Poor-Law  Amendment 
Act  Miller  v.  Gordon,  1859,  21  D.  975 ;  31 
J.  532. 

99.  Poor-Bate  —  Method  of  Assessment 
- Deductions—  Batepayer's  Title  to  Sue- 
Overcharge. — A  declarator  to  determine  the 
mode  in  which  a  parochial  board  shall  make 
the  deductions  allowed  by  the  37th  section  of 
the  Poor-Law  Act  is  incompetent  at  the  instance 
of  a  single  ratepayer  against  the  board.  He 
has  no  ground  of  complaint  unless  he  be  over- 
charged. Suspension  of  a  charge  for  payment 
of  the  poor-rates  is  the  proper  remedy  against 
an  overcharge.  If  the  Court  is  satisfied  that 
there  has  been  no  overcharge,  it  will  refuse  the 
suspension  even  though  it  may  be  of  opinion 
that  the  mode  by  which  the  parochial  board 
reached  the  result  was  erroneous.  Steuart  v. 
Parochial  Board  of  Keith,  1869,  8  M.  26 ;  42 
J.  2* 

100.  Poor-Bate— Method  of  Assessment 
-Railway— Procedure  by   Declarator.— 

A  declarator  by  a  railway  company  against 
the  inspectors  of  the  poor  in  all  the  parishes 
through  which  their  line  passed,  held  competent 
for  the  purpose  of  ascertaining  the  assessable 
value  of  the  railway,  and  the  proportions  pay- 
able to  each  parisn.  Edinburgh  dc  Glasgow 
%  Co.  v.  Meek,  1849,  12  D.  153 ;  22  J.  17  * 

10L  Poor-Bate— Method  of  Assessment 
-Town  and  Country— Deductions.— In  a 
landward  parish  containing  a  town  population 
of  about  18,000,  and  a  country  population  of 
about  2000,  of  which  the  valued  rent  effeiring 
to  the  town  was  extremely  small  compared 
with  the  valued  rent  effeiring  to  the  country 
district,  held  that  the  assessment  for  the  poor 
should  be  imposed  on  the  actual  rent,  allowing 
just  deduction  from  the  rent  of  house  property 
for  repairs,  etc.  Crawfurd  v.  Harhnees,  1838, 
16  S.  1072;  13Fac.  748* 

102.  Poor-Bate— Method  of  Assessment 
-Deductions— 8  and  9  Vict  c.  83.  Held  that 
under  the  Poor-Law  Act,  sec.  37,  a  party  was 
entitled  to  deduction  from  his  assessment  on 
means  and  substance  in  the  parish  in  which  he 
**s  resident,  of  the  interest  of  debts  due  by 
him,  which  were  secured  over  lands  belonging 
to  him  situated  in  other  parishes.  M'Neel  v. 
Wait,  1848, 10  D.  735  ;  20  J.  247. 

103.  Poor-Bate— Statutory  Exemption- 
Canal  Company— Effect  of  Consolidating 
Statute.— A  private  Act  obtained  by  a  canal 
company  in  1841  for  consolidating  and  amend- 


ing previous  Acts  relating  to  the  company, 
repealed  these  Acts,  and  with  reference  to 
lands,  parts  of  which  had  been  acquired  by 
the  company  from  the  previous  proprietors, 
enacted  that  the  company  Bbould  not  be  charge- 
able with  land-tax  or  any  other  public  burdens, 
but  that  the  same  should  remain  burdenB  on 
the  portion  of  these  lands  not  acquired  by  the 
company,  "provided  always  that  nothing  herein 
contained  shall  be  held  to  limit  or  affect  any 
liability  which  by  law  does  or  may  attach  to 
the  said  company,  or  to  the  property  now 
belonging  to  or  occupied  by,  or  which  may 
hereafter  belong  to  or  be  occupied  by  them,  to 
be  rated  or  assessed  for  the  relief  of  the  poor, 
nor  to  impose  any  such  liability  for  any  such 
rate  or  assessment  upon  any  lands  remaining 
with  any  vendor  or  vendors  after  any  partial 
alienation  to  the  said  company  as  aforesaid." 
Held  that  any  exemption  from  poor-rates  held 
by  the  company  under  its  statutes  at  the  date 
of  the  passing  of  the  Consolidation  Act  re- 
mained intact.  Caledonian  Kly.  Co.  v.  Meek, 
1870,  8  M.  476 ;  42  J.  222* 

104.  Poor-Bate— Method  of  Assessment- 
Exemptions. — A  parochial  board  resolved  that 
the  assessment  should  be  imposed,  one-half  on 
the  owners,  and  the  other  half  on  the  tenants 
of  lands,  etc.,  "  according  to  the  annual  value  "  ; 
adding,  that  they  agreed  to  exempt  all  tenants 
"paying  an  annual  Dona  fide  rent"  not  amount- 
ing to  £2  ;  and  this  resolution  was  approved  of 
by  the  Board  of  Supervision.  Thereafter  the 
parochial  board  having  resolved  to  impose  the 
assessment  on  tenants  whose  nominal  rent  was 
below  £2,  but  the  actual  annual  value  of  whose 
lands  exceeded  that  sum,  held  that  this  resolu- 
tion did  not  require  the  sanction  of  the  Board 
of  Supervision ;  and  observed,  that  the  words 
"  annual  value  of  lands,"  in  the  Poor-Law  Act, 
refer  not  to  the  amount  of  rent  paid  by  the 
tenant,  but  to  the  actual  annual  value  of  the 
lands ;  and  that  the  words  "annual  bona  fide 
rent,"  in  the  first  resolution,  must  be  read 
as  meaning  "annual  value  of  the  lands." 
Murray  v.  Bruce,  1862,  24  J.  447  ;  1  Stuart 
723. 

105.  Poor-Bate— Method  of  Assessment 
— Ferry. — A  right  of  ferry  which  a  railway 
company  had  acquired,  as  empowered  by 
their  Act,  and  which  was  declared  to  form 
part  of  their  undertaking,  held  assessable  for 
poor-rates  not  on  the  mileage  principle,  as 
forming  part  of  the  line  of  railway,  but  as  a 
separate  property,  distinct  from  the  line. 
Edinburgh,  Perth,  &  Dundee  Ely.  Co.  v.  Arthur, 
1854, 17  D.  262 ;  27  J.  99. 

106.  Poor-Bate— Imprisonment— Suspen- 
sion— Form  of  Issue.— A  party  who  was 
incarcerated  for  alleged  arrears  of  poor-rates, 
presented  a  suspension  and  liberation,  on  the 
ground  that  he  was  not  an  inhabitant  of  the 
parish.  Form  of  issue  to  try  the  question, 
the  inspector  standing  pursuer  in  the  issue. 
M'Laren  v.  Steel,  1853,  16  D.  274. 

107.  Poor-Bate— Inspector  of  Poor— Par- 
ochial Boards— 8  and  9  Vict  c.  S3.— Held 
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that  an  inspector  of  the  poor,  duly  appointed  by 
the  heritors  and  kirk-session,  forming  the  old 
parochial  board  for  the  management  of  the 
poor's  funds,  had  a  right  to  sue  for  arrears  of 
poor-rates  due  before  the  new  poor  law  came 
into  operation,  notwithstanding  that  there  was 
no  transference  of  funds  from  the  old  board 
to  the  new,  in  terms  of  the  52d  section,  and  no 
new  parochial  board  appointed  in  terms  of  the 
32d  section,  till  after  the  action  was  in  court. 
Opinion,  that  the  old  narochial  boards  con- 
tinued in  existence  till  the  new  boards,  under 
the  statute,  were  appointed.  Meek  v.  Monkland 
Canal  Co.,  1846,  9  D.  65 ;  19  J.  10. 

108.  Poor-Bate— For  Payment  of  Arrears 
of  Debt  —  Competence  —  Reduction.  —  A 
parochial  board  having  imposed  an  assessment 
for  the  purpose,  in  audition  to  providing  for 
paupers  during  the  year,  of  paying  off  debt 
which  had  been  allowed  to  accumulate,  certain 
ratepayers,about  six  months  afterwards,  brought 
a  reduction  of  the  minute  imposing  the  assess- 
ment, and  praying,  after  reduction  tor  relief  to 
themselves  of  so  much  of  the  assessment  as  was 
not  required  for  the  support  of  the  poor.    Held 

(1)  that  the  minute  was  not  passed  in  execution 
of  the  Poor- Law  Amendment  Act,  so  as  to 
exclude  the  reduction  under  sec.  86 ;  (2)  that 
the  conclusions  were  properly  framed,  and  were 
not  incompetent  because  not  in  terms  of  sec. 
40.  Garrow  v.  Graham,  1864,  17  D.  200 ;  27  J. 
96.* 

109.  Poor-Bate— Maintenance  of  Lunatic 
—Claim  of  Belief  against  Lunatic's  Parish. 
—  The  expense  of  maintaining  a  pauper 
lunatic  who  had  previously  been  maintained 
by  voluntary  assessment  in  another  parish, 
and  the  claim  of  relief  made  by  that  parish, 
held  to  be  debts  for  which  the  lunatic's  parish 
might  levy  an  assessment  after  the  Poor-Law 
Amendment  Act ;  and  reduction  by  a  rate- 
payer refused.  Archibald  v.  M'Intyre,  1866,  18 
D.  329  ;  28  J.  160  * 

110.  Poor-Bate— Triennial  Prescription. 

— Held  that  poor-rates  do  not  fall  under 
the  triennial  prescription,  and  that  illiquid 
counter  claims  against  the  parochial  board 
cannot  support  a  plea  of  compensation  in  a 
suspension  of  a  threatened  charge  for  poor- 
rates.  Munro  v.  Graham,  1867,  20  D.  72  ;  30 
J.  49  * 

111.  Poor-Bate— Becovery— Warrant— 

The  Poor-Law  Amendment  Act,  8  and  9  Vict, 
c.  83,  s.  88,  applies  the  methods  of  collecting 
assessed  taxes  to  the  poor-rate.  The  Act  62 
Geo.  in.  c.  96,  authorises  any  two  com- 
missioners of  supply,  the  sheriff  or  sheriff- 
substitute,  to  grant  warrant  for  recovery  of 
assessed  taxes.  Held  (1)  that  a  warrant  for 
recovery  of  poor-rates,  bearing  to  proceed  on 
the  above  statutes,  was  effectual,  though 
signed  by  one  justice  of  the  peace  only ;  and 

(2)  that  a  mistake  in  the  reference  to  the  latter 
statute  as  cap.  93  was  immaterial,  as  the  refer- 
ence was  unnecessary.  Oakeley  v.  Campbell  <& 
Others,  1867,  6  M.  12  ;  40  J.  10  * 


112.  Poor-Bate  —  Becovering   Excess.— 

Gas  company  held  entitled  to  recover  from 
parochial  board  poor-rates  paid  in  excess  pend- 
ing the  decision  of  a  question  as  to  the  principle 
of  assessment.  Glasgow  Gas-Light  Go.  v.  Barony 
Parish  of  Glasgow,  1868,  6  M.  406  ;  40  J.  194  * 

113.  Poor-Bate— Suspension  of  Diligence 
— Collector. — Suspension  and  interdict  against 
an  inspector  of  poor  proceeding  with  diligence 
for  the  recovery  of  assessments  for  poor-rates 
refused,  in  respect  the  collector,  and  not  the 
inspector,  was  the  proper  party  to  be  called 
as  respondent.  Neill  v.  Hamilton,  1864,  2  M. 
1081 ;  36  J.  629  * 

114.  Poor-Bate  —  Books  of  Assessors— 
Ratepayer's  Bight  to  See.— A  party  assessed 
in  a  burgh  for  poor-rates,  found  entitled  to 
examine  the  books  kept  by  the  assessors. 
Ross  v.  Carriek,  16  Dec.  1800,  F.  C.  No.  11, 
App. ;  M.  "Poor"  App.  No.  3. 

115.  Bepetition  —  Payment  in  Error— 
Condictio  indebiti — Held  that  police  rates 
paid  for  four  years  in  error  could  not  be 
recovered  since  the  rate  of  each  year  was 
applied  to  that  year's  expenditure  and  the 
ratepayers  of  future  years  were  not  lucrati. 
Bell  v.  Thomson,  1867,  6  M.  64 ;  40  J.  43  * 

116.  Water-Bate.  — Gratuitous   Supply. 

— The  town  council  of  Edinburgh,  in  1741,  gave 
gratuitously  a  supply  of  water  to  a  charity  work- 
house, then  in  the  course  of  erection,  but  subse- 
quently declared  that  it  was  only  to  be  enjoyed 
during  pleasure.  The  supply  was  continued  till 
1819,  when  a  water  company  was  formed,  which 
onerously  contracted  to  relieve  the  magistrates 
of  all  obligations  incumbent  on  them  for 
supplying  water  to  the  public  institutions  of 
the  city  ;  and  the  water  company,  for  thirteen 
years,  continued  the  gratuitous  supply  to  the 
workhouses.  Held  that  they  were  not  bound 
to  continue  the  supply  gratuitously.  Edin- 
burgh Water  Co.  v.  Waugh,  1837,  2  S.  &  M'L. 
630.    Revg.  13  S.  684. 

117.  Water-Bate— Differential  Charges— 
Discount. — Under  a  statute  incorporating  a 
water  company,  held  (1)  that  they  were  not 
prohibited  from  varying  their  rate,  on  grounds 
which  were  not  partial  or  unreasonable,  and 
that  an  individual  ratepayer  was  not  entitled 
to  object  that  he  was  charged  at  a  higher  rate 
than  others  in  a  different  locality,  so  long  as 
his  rate  did  not  exceed  the  statutory  maximum  ; 
(2)  that  the  company  were  not  prohibited  from 
allowing  a  discount  to  their  customers,  or  from 
paving  to  proprietors,  in  consideration  of  their 
collecting  and  guaranteeing  their  tenants'  rates, 
a  reasonable  remuneration.  Glasgow  Water  Co. 
v.  Kellar,  1850,  13  D.  359  ;  23  J.  145. 
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Bill  of  Exchahgb,  18,  78,  94,  106,  129, 

130,  152,  166. 
Bona  Fides,  19-22,  26,  27. 
Cautioner,  30,  31, 131-139. 
Conditional  Assignation,  32-33. 
Construction,  68-62. 
Co-Cautioners,  25,  139. 
Co-Obligants,  26-28,  140-141. 
Delectus  PersonjE,  5,  9. 
Debt,  A.  of,  34-38,  51,  142. 
Form  of,  63-76. 
Implied  A,  77-82. 
Indorsation,  66-71. 

Intimation,  20,  63,  69,  76,  77,  80,  83-108, 
110,  112-118. 
Necessity  for,  69,  80,  84-94. 
Proof  of,  95. 

Sufficiency  of,  63,  96-107. 
Jus  Tertu,  72,  73, 160. 
Landlord's  Hypothec,  A.  of,  138, 145. 
Lease,  A.  of,  8, 9, 40-49,  54, 61, 81, 69-91, 

109-119,  124-125. 
Moveables,  A  of,  121-123. 
Oath,  Reference  to,  23,  37,  38. 
Onerosity,  22,  23,  26,  27,  29. 
Possession,  20,  21,  32,  41,  81,  90,  91, 
109-125. 
Necessity  for,  111-123. 
Sufficiency  of,  124, 125. 
Proof,  74,  76,  126,  127. 
Right  of  Succession,  52. 
Right  to  Demand  A,  128-151. 
Security,  13,  38,  49,  53,  54,  60,  128,  131, 

132,  135,  136,  147,  148-151. 
spes  succe88ioni8,  11,  56. 
Title  to  Sue,  152-166. 
Verbal  A,  74, 127. 

1.  Assignability  —  Bankrupt  Estate  — 
Dividends  on  Bills  of  Exchange.— Dividends 
on  bills  ranked  on  a  bankrupt  estate  are  trans- 
missible by  assignation,  not  by  indorsation. 
Wallace  Hamilton,  £  Co.  v.  Campbell,  1824, 
2  Shaw's  App.  467.  Affg.  1  S.  53 ;  19  Fac. 
389* 

2.  Assignability —Bond  of  Caution  under 
Sick  Bill  —  Forfeiture,— A  bond  of  caution 
under  a  sick  bill  cannot  be  assigned  by  the 
magistrates  to  the  incarcerating  creditor,  on 
the  ground  that  it  is  forfeited.  Cuninghame  db 
Brunton  v.  BaiUie,  1821,  1  S.  27. 

3.  Assignability  —  Bond  of  Provision  — 
Prohibition  of  Disposal  — Assignation  in 
Trust. — A  bond  of  provision  prohibited  dis- 
posing of  or  encumbering  the  portions  secured 
by  it.  Held  a  grantee  could  validly  assign  her 
portion  in  trust  for  her  own  benefit.  Sinclair 
v.  Sinclair,  1713,  Robert.  59  * 

4.  Assignability— Burden  Affecting  Lands 
—Incapable  of  Infeftment— A  disponee  was 
infeft  in  lands  under  burden  of  £1000,  payable 


to  a  third  party,  who  assigned  it  to  another, 
and  the  assignation  was  intimated  to  the  dis- 
ponee and  recorded  in  the  Register  of  Sasines. 
Held  that  the  real  burden  being  a  right  incap- 
able of  being  clothed  with  infeftment,  was 
validly  transferred  by  the  intimated  and 
recorded  assignation,  and  was  effectual  against 
and  preferable  to  a  discharge  subsequently 
granted  by  the  creditor  to  a  purchaser  of  the 
lands.    Miller  v.  Brown,  1820,  Hume  540. 

5.  Assignability  —  Delectus  person©  — 
Authorisation  to  Build.— The  magistrates  of 
Edinburgh,  by  Act  of  Council,  authorised  A, 
for  certain  purposes,  to  erect  a  pier  within  the 
limits  of  the  narbour  of  Leith — then  their 
property.  A  assigned  the  permission  to  B, 
who  erected  the  pier.  In  an  action  at  the 
instance  of  the  Leith  Harbour  and  Dock  Com- 
missioners, as  coming  in  room  of  the  magis- 
trates, held  that  the  permission  granted  to  A 
was  persona],  and  could  not  be  assigned 
without  consent  of  the  magistrates,  and  there- 
fore that  B  had  no  right  to  the  pier,  and  was 
bound  to  remove  it.  Leith  Dock  Commrs.  v. 
Colonial  Life  Assurance  Co.,  1861,  24  D.  64 ; 
34  J.  48* 

6.  Assignability  —  Heritable  Bond  — 
Assignation  in  Security  of  Second  Debt 
after  Extinction  of  First.— A  bond  granted 
in  security  of  a  debt,  which  debt  has 
been  afterwards  extinguished  by  indefinite 
payments,  cannot  be  then  assigned  to  a  new 
creditor  in  security  of  another  debt  of  the 
debtor.  Jackson  v.  NicoU,  1870,  8  M.  408  ;  42 
J.  187* 

7.  Assignability— Heritage— Boneficial 
Interest  in— Special  Adjudication— Com- 
petition.— A  beneficial  interest  in  heritage 
under  a  trust  deed  of  settlement  is  transmis- 
sible by  assignation,  and  this,  on  being 
intimated,  held  preferable  to  a  subsequent 
snecial  adjudication  under  the  Bankrupt  Act, 
although  followed  by  infeftment.  Macdowall 
v.  Russell,  6  Feb.  1824,  F.  C. ;  2  S.  682  * 

8.  Assignability— Long  Lease  in  gremio 
of  Family  Settlement— A  deed  by  a  father 
in  favour  of  two  of  his  sons,  which  although  in 
the  form  of  a  lease  was  part  of  a  family  settle- 
ment, held  not  to  be  assignable  to  a  stranger, 
although  its  endurance  was  thirty-eight  years 
from  its  date.  Stevenson  v.  Love,  1842,  4  D. 
1322  ;  14  J.  437* 

9.  Assignability  —  Lease  —  Monopoly — 
Delectus  persons*  —  The  proprietor  of  a 
village  (the  houses  of  which  he  let  to  persons 
employed  at  works  belonging  to  him,  under 
a  prohibition  to  carry  on  any  retail  trade)  let 
the  inn  and  bakehouse  of  the  village  to  an  in- 
dividual for  a  term  of  years,  with  the  exclusive 
privilege  of  supplying  the  inhabitants  with 
liquors  and  bread,  at  a  rent  of  £20  for  the  inn 
and  bakehouse,  and  £160  for  the  exclusive  privi- 
lege. Held  that  the  exclusive  privilege  was 
the  principal  subject  of  the  contract,  and  that 
a  delectus  persona  was  implied,  which  quality 
attached  to  the  inn  and  bakehouse  as  acees- 


351 


ASSIGNATION 


352 


sories,  and  consequently  that  the  contract  was 
intransmissible  by  the  tenant.  E.  of  Elgin** 
Trs.  v.  Walls,  1833,  11  S.  585  * 

10.  Assignability  —  Public  Office  —  Sal- 
ary.— Question,  whether  the  salaries  annexed 
to  public  offices  (in  this  case  that  of  keeper  of 
a  local  record  of  sasines)  can  lawfully  be 
assigned.  Hill  v.  Paul,  1841, 2  Robin.  524  ;  14 
J.  676.    Revg.  1  D.  27  * 

11.  Assignability  —  Spes  successionis  — 
Diligence. — A  spes  successionis  may  be  sold 
and  assigned  so  as  to  give  the  assignee  a  good 
title  against  the  seller,  but  is  not  attachable 
by  the  creditors  of  the  person  entitled  to  suc- 
ceed. Trappes  v.  Meredith,  1871,  10  M.  38  ; 
44  J. 25* 

12.  Assignee— Alimentary  Provision— 
Alimentary  Creditor.— A,  in  right  of  an 
alimentary  annuity,  when  payments  were 
considerably  in  arrear,  assigned  the  annuity 
to  B.  This  assignation  was  duly  intimated. 
A  subsequently  assigned  to  C.  In  a  com- 
petition between  B  and  C,  held  that  there  was 
evidence  that  the  assignation  to  B  was  for  an 
alimentary  debt,  and  that  B  was  preferable 
to  C.     WaddeU  v.  WaddeU,  1836,  15  S.  151* 

13.  Assignee— Assignation  ex  facie  Valid 
—Security  —  Onus  probandi.— An  assigna- 
tion ex  facie  absolute  having  been  proved  to 
have  been  dealt  with  as  a  security  even  after 
the  return  of  a  back  letter  which  originally 
qualified  it,  held  that  the  onus  of  proving  its 
subsequent  conversion  into  an  absolute  assigna- 
tion lay  on  the  assignee.  Walker  v.  Buchanan, 
Kennedy,  <h  Co.,  1867,  20  D.  259  ;  30  J.  136  * 

14.  Assignee— Assignation  under  Burden 
—Intimation— Representative  of  Cedent— 
Legitim. — An  assignation  which  was  delivered, 
acted  on  and  intimated,  held,  in  a  question  be- 
tween the  assignee  and  the.  cedent's  children 
(who  claimed  legitim  from  the  subjects),  to  be 
a  complete  inter  vivos  transfer  of  tne  property 
although  the  assignation  burdened  the  assignee 
with  provisions  in  favour  of  the  cedent  and 
others.  Skinner  v  Beveridge,  1872,  10  S.  L.  R. 
12. 

15.  Assignee— Assignation  under  Burden 
— Liability. — A  party  obtaining  an  assigna- 
tion under  burden  of  payment  of  a  debt  to 
another,  held  liable  for  the  debt  Sibbald  & 
Son  v.  Walker,  1832,  11  S.  13  * 

16.  Assignee— Assignation  under  Burden 
—  Provision  under  Aberdeen  Act  out  of 
which  Certain  Sums  to  be  Paid.  — 
An  assignee  of  a  provision  by  an  heir  of 
entail  under  the  Aberdeen  Act,  out  of  which 
certain  sums  were  directed  to  be  paid,  held 
liable  for  such  debts  as  were  proved  to  have 
existed  at  the  date  of  intimation  of  the  assigna- 
tion. Campbell  v.  Campbell,  1860,  23  D.  159  ; 
33  J.  76  * 

17.  Assignee— Assignation  to  Benefit  of 
-Conveyance  in  Trust  of  Heritage— Sub- 
sequent Disposition  of  Estate  in  Security— 


Infeftment— Competition.— A  party  granted 
three  personal  bonds,  with  caution,  for 
borrowed  money,  and  executed  a  trust-disposi- 
tion of  an  estate  for  the  purpose  of  securing 
the  creditors  and  cautioners,  on  which  the 
trustees  were  infef t.  Having  borrowed  another 
sum  of  money,  he  granted  a  fourth  personal 
bond  and  an  assignation,  by  which  the  creditor 
was  assigned  into  the  benefit  of  the  trust,  and 
intimation  was  made  to  the  trustees.  There- 
after, in  security  of  another  loan,  he  granted  a 
disposition  of  the  estate,  on  which  the  creditor 
was  infeft.  Held,  in  a  competition  between 
these  two  creditors,  that  the  assignation  and 
intimation  were  ineffectual  to  create  a  security 
preferable  to  the  last  creditor's  infeftment. 
Nairne  v.  Douglas,  1836,  14  S.  1074  * 

18.  Assignee  — Bill  of  Exchange  —  Lift- 
bility  of  Drawer. — After  a  bill  had  been  pro- 
tested, and  the  drawer  and  acceptor  denounced, 
at  the  instance  of  an  onerous  indorsee,  a  party, 
at  the  request  of  the  acceptor,  took  it  up,  by 
granting  nis  own  bill  at  six  months,  but 
stipulated  for  an  assignation  to  the  bill  and 
diligence.  Held,  after  the  lapse  of  the  six 
months,  and  after  he  had  been  obliged  to  retire 
his  own  bill,  that  the  assignee  had  recourse 
against  the  drawer  of  the  orignal  bill.  Leslie  v. 
Shepherd,  1834,  7  W.  &  S.  457.    Affg.  11  S.  436. 

19.  Assignee— Bona  fides— Bond  of  Pre- 
sentation—Payment— Collusion.— A  being 
charged  on  a  bill  brought  a  suspension,  B  being 
his  cautioner.  On  refusal  of  the  suspension, 
the  charger  had  A  apprehended,  whereupon  C 
granted  a  bond  of  presentation,  under  which 
he  had  ultimately  to  pay  the  amount  of  the 
bill.  C  obtained  an  assignation  of  the  debt 
from  the  charger,  and  charged  B  on  his 
cautionary  obligation.  Held  that  the  trans- 
action being  a  collusive  one  between  A  and  C, 
C  was  not  entitled  to  recover  from  B.  Smith  v. 
Ogle,  11  Dec  1811,  F.  C. 

20.  Assignee  — Bona  fides  — Lease— In- 
timation—Possession— Bankruptcy.— A,  the 

tenant  under  a  lease  for  two  nineteen  years 
and  the  lifetime  of  the  tenant  in  possession, 
immediately  before  the  expiry  of  the  two 
nineteen  years,  when  he  was  seventy-five  years 
of  age,  and  was  solvent,  assigned  the  lease  and 
the  stocking  to  his  son,  who  was  then  sixteen 
years  old,  in  consideration  of  the  son's  granting 
"  his  acceptance  for  £3950."  This  acceptance 
was  never  granted.  The  assignation  was  intim- 
ated to  the  landlord,  and  the  farm  was  thereafter 
managed  by  the  father  in  name  of  his  son. 
The  father  having  become  bankrupt,  held  that 
the  assignation  to  the  son  was  effectual 
against  the  creditors  of  the  father.  Miller  v. 
Duncan,  31  May  1825,  F.  C. ;  4  S.  48  * 

21.  Assignee  —  Bona  fides  —  Lease  — 
Possession.  —  Circumstances  in  which  held 
that  there  was  no  evidence  that  an  onerous 
assignation  of  a  lease  by  a  father  to  his  sons 
was  collusive,  the  sons  being  in  possession,  and 
paying  the  rent.  Malcolms  v.  Young,  1829, 
3WiS.  404.    Revg.  2  S.  168 ;  3  S.  388. 
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22.  Assignee  —  Bona  fides  —  Onerosity 
Intimation  —  Latent  Equity— Aflsignatus 
tttitnr  jure  auctoris. — A  latent  equity  will 
not  prevail  against  an  intimated  onerous 
assignation  to  a  bona  fide  assignee.  So  where 
A,  ostensibly  the  owner  of  6tock,  but  in  reality 
holding  it  as  trustee  for  B,  assigned  the  stock 
for  value  to  C,  C  was  preferred  to  B.  Observer 
turns  on  the  maxim  Assignatus  utitur  jure 
audoris.  SomervMes  v.  Red/earn,  1  June  1813, 
F.  C. ;  1  Dow  50  ;  5  Pat.  707.  Revg.  22  Nov. 
1806,  F.  C;  M.  "Personal  and  Real,*  App. 
No.  3* 

Rule  appliedwhen.  the  assignation  was  granted 
in  security  of  a  debt  admittedly  existing,  but 
not  liquid  at  the  date  of  the  assignation.  Burns 
v.  Lame's  Trs.,  1840, 2  D.  1348  ;  15  Fac  1450. 
See  Dingwall  v.  M'Combie,  6  June  1822,  F.  C. ; 
1 S.  463 ;  2  S.  (2nd  ed.),  p.  567,  note  * 

23.  Assignee— Bona  fides— Onerosity— 
Reference  to  Oath. — A  defender  referred  to 
the  pursuer's  oath  the  question  whether  he 
was  an  onerous  assignee,  and  the  pursuer 
deponed  that  he  was.  Held  that  there  being 
no  reference  as  to  bona  fides  the  pursuer  was 
entitled  to  decree.  Megget  v.  lirown,  1827, 
5S.343* 

21  Assignee  —  Bond  —  Deposit  with 
Third  Party  in  Security  Prior  to  Intimated 
Assignation  —  Competition.  —  A  deposited 
with  B  a  bond  in  his  favour  in  security  of  a 
debt  due  by  A's  son.  No  assignation  of  the 
bond  was  granted,  but  B  drew  the  interest  for 
§everal  years.  After  A's  death,  his  executor 
inigned  the  bond  to  C  in  security  of  an 
alleged  debt  due  by  A,  and  of  advances  by  C 
to  the  executor  to  enable  payment  of  A's  debts. 
Held  that  B's  right  to  the  bond  was  preferable 
to  Cs,  in  so  far  as  the  value  given  by  C  for 
the  assignation  was  "for  debts  due  by  the 
executor.  Innes  v.  Craig,  22  June  1821,  F.  C. ; 
IS.  81* 

25.  Assignee — Co-Cautioners  —  Assigna- 
tion to  Third  Party  for  Behoof  of  One  Co- 
Cautioner— Rights  against  the  Others— 
Belie! —  The  principal  debtor  and  all  the 
cautioners  except  two  under  a  cash  credit 
granted  to  a  bank  were  insolvent.  A  party 
paid  the  debt  to  the  bank  and  obtained  an 
assignation  for  behoof  of  one  of  the  solvent 
cutioners.  Held  that  he  was  entitled  to 
recorer  from  the  other  only  one-half  of  the 
nun  paid  by  him  under  deduction  of  one-half 
of  any  sums  recovered  from  the  insolvent 
estates.  Ledingkam  v.  Mackenzie,  1824,  3  S. 
113*  J 

26.  Assignee— Co-Obligants— Bona  fides 
—Onerosity. — A  party  who  held  a  decree 
against  A  and  B,  assigned  it  to  the  partner  of 
B-  The  assignation  bore  that  the  debt  had 
tan  paid  by  the  partner ;  but,  in  fact,  it  had 
been  paid  out  of  the  company's  funds,  and  the 
amount  debited  in  their  books  to  the  account 
of  B.  His  partner  having  in  his  own  name 
charged  A  on  the  decree,  held  that  he  was  not 
a  bona  fide  onerous  holder,  but  an  interposed 


trustee  for  B,  and  the  charge  suspended.    Knox 
v.  Martin,  1860,  12  D.  719  ;  22  J.  244  * 

27.  Assignee— Co-Obligants— Bona  fides 
Onerosity. — An  assignee  of  a  decree  against 
the  members  of  a  provisional  committee  of  a 
railway  charged  the  members  on  his  decree. 
Some  of  the  committee  suspended  on  the 
ground  that  certain  members  of  the  committee 
had  got  the  whole  funds  into  their  possession, 
and  that  the  charger  in  purchasing  the  assig- 
nation was  acting  as  the  agent  of  these  mem- 
bers of  the  committee.  Reference  was  made 
to  the  charger's  oath.  Held,  on  his  deposition, 
that  he  was  a  bona  fide  onerous  assignee,  and 
suspension  refused.  Tullis  v.  Clark,  1862,  24 
J.  169 ;  1  Stuart  288. 

28.  Assignee— Co-Obligants— Bights  of 
Belief  inter  se  —  Discharge  of  Some  — 
Liberation  of  Others. — An  assignee  to  a  bond 
under  which  several  parties  are  jointly  and 
severally  liable,  interposed  on  behalf  of  some 
of  the  co-obligants,  is  not  entitled  to  do  any- 
thing to  prejudice  the  rights  of  relief  inter  se 
of  the  co-obligants.  Held,  therefoie,  that  an 
assignee  to  a  bond  who  has  paid  up  the  balance 
due  after  deduction  of  a  sum  paid  by  three 
out  of  six  co-obligants  was  not  entitled  to 
discharge  two  of  the  other  three  on  receiving 
payment  from  them  of  a  proportional  share 
of  the  balance  paid  by  him,  and  that  having 
done  so,  he  has  thereby  lost  his  recourse  against 
the  first  three,  in  so  far  as  he  had  cut  off  their 
right  of  relief.  Gilmour  v.  Finnie,  1831,  9  S. 
907 ;  11  S.  193  * 

29.  Assignee— Bond  Containing  Clause 
of  Return  —  Gratuitous  Assignation  — 
Security. — A  clause  of  return  to  a  debtor  in  a 
bond  is  not  defeasible  by  a  gratuitous  assigna- 
tion, but  the  debtor  cannot,  on  paying  to  the 
assignee,  insist  for  security  that  the  sum 
shall  return,  but  only  for  a  declaration  in  the 
discharge,  with  concurrence  of  the  cedent, 
that  the  amount  shall  return  to  the  debtor  in 
terms  of  the  bond,  and  be  recoverable  from 
the  cedent.  Johnstone  v.  Irving,  22  June  1824, 
F.  C. ;  3  S.  163  * 

30.  Assignee— Cautioner— Bankruptcy 
of  Cedent— Funds  Belonging  to  Bankrupt 
in  Hands  of  Third  Party. — Held  ex  parte 
that  cautioners  and  assignees  under  a  composi- 
tion contract  were  preferable  to  creditors  acced- 
ing to  the  contract  on  a  fund  belonging  to  the 
bankrupt  ill  the  hands  of  a  party  who,  for  the 
bankrupt's  accommodation  had  drawn  bills  on 
the  competing  creditors,  by  whom  they  had 
been  accepted.  Orr  v.  Hance  <£•  Ore,  1825, 
1  W.  &  S.  227  * 

31.  Assignee  — Cautioner— Contract  to 
Do  Work — Arrestment. — The  cautioners  for 
a  party  who  had  contracted  to  do  certain  work, 
but  who  failed  to  do  it,  having  been  required 
to  implement  their  obligation,  obtained  from 
the  contractor  an  assignation  to  the  contract  and 
price  to  be  paid,  and  completed  the  work  ;  and, 
in  the  meantime,  a  creditor  of  the  contractor 
arrested  in  the  hands  of  the  em  plover.    Held 
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that  the  cautioners  and  assignees  were  prefer- 
able on  the  price  to  the  arrester.  Brown  v. 
Doctor,  1852,  1  Stuart  269. 

32.  Assignee  —  Conditional  Assignation 
—Payment  of  Price— Possession— Seques- 
tration.— A  tenant  assigned  a  lease  under  the 
condition  that  the  assignation  should  not  be 
effectual  till  payment  of  the  full  price.  In 
security  of  payment  the  assignation  and  lease 
were  placed  in  the  hands  of  a  third  party  to 
be  delivered  on  payment.  The  assignee  got 
possession  of  the  subject  but  was  sequestrated 
before  full  payment  of  the  price.  He  was  dis- 
charged unaer  a  composition  contract  in  which 
the  price  was  ranked  as  preferable.  Held  that 
be  was  bound  to  pay  the  full  price  or  restore 
possession.    Irving  v.  Cliffe,  1824,  3  S.  129  * 

33.  Assignee  —  Conditional  Obligation 
to  Assign— Assignation  by  Creditor— Im- 
plement of  Condition.-— A  party  granted  an 
obligation  to  assign  to  another  a  lease  of  a  forest 
to  the  extent  of  £8000,  or,  in  so  far  as  that  sum 
was  not  secured,  by  orders  given  at  the  same 
time  to  deliver  timber ;  and  the  grantee  bound 
himself  by  a  back  letter   to  convey  to  the 

g ranter  West  India  property  in  security,  which, 
owever,  he  failed  to  do.  Held  that  parties 
who  alleged  that  they  had  advanced  money  to 
the  grantee  on  the  faith  of  the  obligation,  and 
got  an  assignation  to  it,  were  not  entitled  to  an 
adjudication  of  the  lease,  in  respect  that,  as 
assignees  of  the  grantee,  they  had  no  right  to 
enforce  implement  of  it  without  performing 
the  counter-obligation.  Grant  v.  Campbell, 
1818,  6  Dow  239. 

34.  Assignee  — Debt— Assignation  pen- 
dente lite  —  Compensation.  —  Pending  an 
action  for  payment  of  an  account  charged  at 
£200,  which  the  defender  offered  to  settle  at 
£50,  the  pursuer  granted  an  assignation  of  his 
claim  to  his  own  agent,  in  security  of  a  loan  of 
£60,  which  was  intimated  to  the  defender. 
Ultimately  a  judgment  was  pronounced,  find- 
ing the  defender  liable  only  in  £50,  and  sub- 
jecting the  pursuer  in  expenses,  which  were 
taxed  at  a  trifle  more  than  that  amount.  In  an 
action  by  the  agent,  as  assignee,  against  the 
defender,  for  payment  of  the  £50  decerned 
for,  held  that  the  latter  was  entitled  to  set  off 
against  it  his  claim  for  the  expenses  awarded  in 
his  favour.  Livingston  v.  Keid,  1833, 11  S. 
878* 

35.  Assignee  —  Debt,  Fntnre  —  Seques- 
tration.— A  merchant  sold  goods  through  an 
agent  He  gave  a  creditor  an  order  on  the 
agent  for  payment  of  the  proceeds  of  a  con- 
signment. Held  that,  as  the  proceeds  were 
not  in  the  agent's  hands  before  the  date  of 
a  subsequent  sequestration  of  the  merchant,  he 
was  not  debtor  to  the  merchant  and  therefore 
that  the  assignation  did  not  give  the  creditor 
right  to  the  proceeds  as  against  the  merchant's 
trustee.  Pearson,  Wilson,  <L-  Co.  v.  Brock,  1842, 
4  D.  1509* 

36.  Assignee— Debt,  Gambling— 9  Anne 
c.  14. — In  an  action  by  an  assignee  of  bonds 


granted  for  a  gambling  debt  against  the  debtor 
and  against  the  cedent  subsidiaries  who  did  not 
appear,  the  debtor  was  assoilzied.  Held  that 
the  assignee  was  not  barred  from  suing  the 
cedent  for  repetition  of  the  price,  by  statute  9 
Anne  c.  14,  provided  he  was  in  bona  fide. 
Ferrier  v.  Graham's  Trs.,  1828,  6  S.  818 ;  3  Fac. 
879.    See  footnote  to  5  S.  40  * 

37.  Assignee— Debt— Payment  — Right 
of  Retention  —  Proof  of —Reference  to 
Cedent's  Oath. — A  heritable  creditor  of  A  exe- 
cuted a  poinding  of  his  ground.  Tenants  of 
A  prepared  to  show  by  i?s  oath  that  they  had 
paid  him  rents  due  at  the  execution  of  the 
poinding.  The  rule  that  no  exception  to  a 
debt  can  be  proved  by  the  cedent's  oath  after 
intimation  of  the  assignation  applied  and  the 
reference  disallowed.  Lang  v.  Hislop  db  Co., 
1854,  16  D.  908 ;  26  J.  475.  And  the  same 
rule  applied  as  to  proof  of  a  right  of  retention 
in  Campbell  v.  Campbell,  1860,  23  D.  159  ;  33  J. 
76* 

38.  Assignee— Debt— Security—Security 
of  Obligations  Present  and  Future  — 
Arrestment— Competition— Proof— Oath  of 
Cedent. — A,  having  certain  claims  against  B, 
assigned  them  to  C  in  security  of  certain 
specified  debts  and  relief  of  specific  obliga- 
tions. D,  a  creditor  of  B,  arrested  in  the 
hands  of  B  and  C.  The  assignation  was  duly 
intimated.  Held  that  C,  in  a  question  with 
D,  was  entitled  to  credit  for  (1)  all  debts 
specified  in  the  assignation,  and  all  expenses 
relating  thereto  ;  (2)  for  all  sums  paid  to 
or  for  behoof  of  A,  and  all  furnishings  made 
to  A,  prior  to  the  arrestment;  and  (3)  for 
all  sums  paid  for  behoof  of  A  subsequent  to 
the  arrestment,  but  in  virtue  of  obligations 
contracted  prior  thereto.  Held  also  that  B  was 
entitled  to  prove  that  his  claims  against  A  fell 
under  one  or  other  of  these  heads  by  the  oath 
of  the  common  debtor,  dyne's  Trs.  v.  Dunnet 
db  Others,  1889,  M'L.  &  R.  28.    Affg.  8  S.  791  * 

39.  Assignee  —  General  Assignation  — 
Prool — Action  by  a  party  as  assignee  to  the 
debts  on  a  sequestrated  estate  dismissed,  it 
appearing  that  the  debt  sued  for  was  not  in- 
cluded in  those  assigned.  Mackenzie  v.  Gkis- 
holm,  1824,  3  S.  190. 

40.  Assignee  — Lease— Assignation  by 
Landlord— Agreement  for  Renewal  with 
Cedent. — A  company  who  were  tenants  of  a 
shop,  sublet  it,  and  thereafter  dissolved  and 
assigned  the  lease  to  a  third  party  for  their 
behoof,  which  was  intimated  to  the  subtenant, 
and  the  subtenant  agreed  with  one  of  the 
partners  for  an  extension  of  his  lease,  on  the 
faith  of  which  be  alleged  he  had  made  altera- 
tions on  the  shop.  Held  that  the  assignee  was 
entitled  to  remove  him.  Brown  v.  Ogilvic, 
1822,  1  S.  286* 

41.  Assignee  —  Lease  —  Assignation  in 
Trust— Possession— Liability  of  Assignee 
to  Landlord. — The  tenant  of  a  farm  assigned 
his  lease  and  stock  in  trust  for  behoof  of 
creditors.    The   landlord   acquiesced    in   the 
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arrangement.  The  tenant  shortly  thereafter 
died,  and  the  trustees  entered  into  possession. 
The  estate  of  the  tenant  was  sequestrated,  and 
the  judicial  assignee  entered  into  possession  of 
the  farm.  The  landlord  did  not  insist  on  the 
clause  in  the  lease  excluding  assignees  legal 
and  voluntary,  but  received  rents  from  tne 
judicial  assignee.  Held  th&t  the  intromissions 
of  the  trustees  under  the  voluntary  trust  deed 
were  not  to  be  considered  as  an  absolute  and 
final  adoption  of  the  lease,  and  that  their 
actings,  which  were  merely  tentative,  did  not 
render  them  liable  to  the  landlord  for  all  the 
tenant's  protestations  under  the  lease,  includ- 
ing rents  in  arrear.  Lord  Strathmorefs  Trs. 
v.  Kirkaldy'i  Trs.,  1853, 15  D.  752  ;  25  J.  455  ; 
2  Stuart  200* 

42.  Assignee  —  Lease  —  Qrasaum  —  Re- 
sumption by  Cedent. — Under  an  agreement 
whereby  a  party  was  to  take  the  reversion  of  a 
lease  off  a  tenant's  hands,  the  tenant  was  to 
receive  "  £40  a  year,  besides  the  present  rent M ; 
"the  yearly  grasaum  of  £40  a  year  shall  be 
paid  at  the  period  of  paying  the  value  of  the 
stock":  that  period  was  three  months  after 
the  valuation  should  take  place.  After  the 
assignee  had  been  in  possession  for  a  year  or 
two,  the  tenant  resumed  possession,  and 
retained  it  till  the  end  of  the  lease,  under  an 
arrangement  in  which  nothing  was  said  of  the 
graasnm.  Held  that,  in  accounting  between 
the  parties,  the  assignee  was  bound  to  pay  the 
graasum  as  a  slump  sum,  and  was  not  entitled 
to  retain  £40  a  year  for  the  period  during 
which  the  original  tenant  had  resumed  posses- 
sion. Munro  v.  Rose,  1855,  18  D.  292 ;  28  J. 
122. 

43.  Assignee — Lease  —  Joint  Tenants— 
Assignation  by  One— Survivor— Homologa- 
tion.—A  farm  was  let  to  two  tenants,  and  the 
survivor  of  them,  and  the  heirs  of  such 
survivor.  The  tenants  divided  the  farm,  and 
each  paid  the  rent  and  burdens  effeiring  to  his 
hall  One  of  them  assigned  his  right  under  the 
lease  to  a  nephew,  and  soon  after  died.  The 
assignee  continued  in  possession  for  more  than 
a  year,  and  paid  his  share  of  the  rent.  His 
same  also  was  entered  in  the  landlord's  rental- 
book  as  joint  tenant.  Held  that  the  assignation 
could  not  defeat  the  rights  of  the  other  tenant 
under  the  lease,  he  having  been  no  party  to  it, 
and  that  the  acts  libelled  did  not  amount  to 
acquiescence  in  and  homologation  of '  the 
stagnation,  and  were  not  such  as  to  prevent 
him  from  vindicating  his  right  as  sole  tenant 
of  the  farm  under  the  lease.  Robertson  v. 
Jfetno,  1857,  19  D.  667  ;  29  J.  308  * 

44.  Assignee  —  Lease  —  Meliorations— 
Bight  of  Betention  by  Landlord.— A  tenant 
of  a  farm  on  an  entailed  estate  was,  at  the 
expiration  of  his  lease,  entitled  to  £95  of 
meliorations ;  and  the  lease  was  valued  by  the 
next  heir  of  entail  with  whom  it  was  arranged 
that,  the  tenant  being  indebted  in  £71  of 
arrears  of  rent,  both  arrears  and  the  meliora- 
tions should  be  postponed  to  the  end  of  the 
renewed  lease,  and  that  the  meliorations  should 


then  be  applied  in  satisfaction  pro  tanto  of  the 
arrears.  The  heir  got  no  assignation  to  the 
meliorations  which  were  due  by  the  represen- 
tatives of  the  former  heir.  Held  that  an 
assignee  of  the  whole  estate  of  the  tenant 
had  a  preferable  right  to  these  meliorations. 
E.  of  Fife's  Trs.  v.  E.  of  Fife,  1852,  1  Stuart 
271. 

45.  Assignee  —  Lease  —  Possession  — 
Warning— Subsequent  Obligation  by  Cedent 
— A  tenant,  with  the  consent  of  his  landlord, 
made  over  his  rights  under  his  lease  to 
assignees  who  intimated  to  the  landlord  an 
expede  and  instrument  of  possession.  The 
tenant,  who  remained  in  the  personal  occupa- 
tion of  the  farm,  came  under  an  obligation  to 
the  landlord  to  remove  without  warning  or 
process  of  law.  Held  that  the  assignees  were 
the  tenants,  and  that  he  had  no  power,  as 
manager  for  them,  to  grant  the  obligation  to 
remove;  and  therefore  the  assignees,  not 
having  received  any  warning,  were  entitled  to 
possess  the  farm  by  tacit  relocation  for  a  year 
after  the  expiry  of  the  lease.  Bett  v.  Murray, 
1846,  7  D.  447  ;  17  J.  121* 

46.  Assignee— Lease— Reconveyance — 
Assignation— Adjudication.— A  party  who 
acquired  right  as  principal  tacksman  to  a  long 
lease,  and  whose  name  was  entered  in  the 
rental-book  of  the  proprietor,  having  subset 
part  of  the  subject,  and  thereafter  obtained  a 
reconveyance  of  the  sublease,  held  preferable  to 
a  creditor  adjudging  under  a  bond  and  assigna- 
tion in  security  subsequently  granted  by  the 
subtenant.  Marston  v.  Underwood,  1827,  5  S. 
201* 

47.  Assignee— Lease— Bents  Due  at  Date 
of  Assignation  —  Belief  against  Prior 
Possessor. — A  creditor  who  held  an  assigna- 
tion to  a  lease  in  security  of  his  debt  under  an 
obligation  to  pay  the  rents,  and  was  in  posses- 
sion of  the  subjects,  became  consenter  to  an 
assignation  to  a  purchaser  on  14th  March  1825. 
The  purchaser  paid  the  rent  due  at  Whitsunday 
1825.  Held  that  he  was  not  entitled  to  relief 
from  the  creditor  of  the  rent  due  for  the  period 
between  Martinmas  1824  and  14th  March  1825. 
Porter  v.  Houldsworth,  1829,  7  S.  581 ;  4  Fac. 
830* 

48.  Assignee  —  Lease  —  Bestrictions  — 
Assignee's  Knowledge  of  —  Presumption. 

— A  party  who  had  made  an  offer  for  and 
obtained  an  assignation  to  a  lease,  must  be 
presumed,  in  absence  of  all  proof,  to  have 
seen  the  lease,  and  to  be  aware  of  a  restriction 
as  to  the  power  of  subsetting.  Leechman  <£ 
Edington  v.  Sievwright,  1826,  4  S.  683  * 

49.  Assignee  —  Lease  —  Security  —  Ab- 
solute —  Forfeiture  of  Bedemption  — 
Necessity  for  Declarator.— An  assignation 
of  a  lease,  in  security  of  money  advanced, 
having  been  granted,  with  a  declaration  that  it 
should  become  absolute  on  failure  to  repay  the 
money  by  a  certain  day,  and  on  payment  by 
the  assignee  of  the  balance  of  an  agreed-on 
price,  held  tha,t  no.  declarator  of  forfeiture  of 
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the  right  of  redemption  was  necessary.  Young 
v.  O'Rourk,  1826,  4  S.  617  * 

50.  Assignee  —  Marriage-Contract  Pro- 
visions—Divorce of  Cedent—  Forfeiture.— 

A  husband,  who  under  his  marriage-contract 
was  entitled  to  a  provision  of  £5000  to  him  or 
his  assignees  at  the  death  of  his  wife's  father, 
assigned  his  right  in  security  of  a  loan.  He 
was  afterwards  divorced  for  adultery.  Held 
that  he  had  forfeited  his  right  to  the  money, 
and  that  his  assignees  having  no  higher  right 
than  the  cedent,  their  right  was  lost  by  the 
forfeiture.  Johnstone-Beattie  v.  Dalxell,  etc., 
1868,  6  M.  333 ;  40  J.  183  * 

51.  Assignee  —  Bents  —  Debt  —  Bank- 
ruptcy—Preference.— An  assignation  of  so 
much  of  the  rents  that  might  be  due  to  the 
cedent  at  his  death  as  would  pay  a  debt  to  the 
assignee  gives  no  preference  to  the  assignee  as 
against  the  other  creditors  of  the  cedent  after 
his  death.  Cray  v.  Callander,  1724,  Robert. 
483* 

52.  Assignee— Bight  of  Succession  — 
Restriction  to  Liferent— The  assignee  of  a 
son  whose  interest  in  his  father's  succession  had 
been,  in  fulfilment  of  powers  given,  restricted 
to  a  liferent,  held  not  entitled  to  insist  on  a 
conveyance  of  the  estate  in  liferent.  Kef* 
Trs.  v.  Justice,  1868,  6  M.  627  ;  40  J.  324* 

53.  Assignee— Security— Bankruptcy.— 
A  banker  advanced  money  on  a  promissory-note 
to  A,  granted  for  the  accommodation  of  B, 
who  gave  a  vendition  of  a  ship  to  A  in  security 
of  his  relief,  and  thereafter  A  settled  with  his 
creditors,  including  the  banker,  for  a  composi- 
tion, but  assigned  to  him  the  vendition ;  held 
that  the  banker,  in  virtue  of  the  assignation, 
was  entitled  to  recover  the  full  amount. 
Qoodall  v.  Finlayson,  1829,  7  S.  628 ;  4  Fac. 
891* 

54.  Assignee— Security  — Bedemption— 
Lease— Assignation  to  Landlord.— A  tenant 
under  a  long  lease  assigned  it  in  security  of  a 
debt  empowering  the  creditor  in  the  event  of 
the  principal  ana  interest  not  being  paid  within 
a  certain  period,  to  enter  to  possession  and  hold 
the  lease  as  his  own  property  ;  and  the  tenant 
died  about  the  period1  stipulated  for  payment, 
but  his  family  were  allowed  to  continue  in 
possession.  Ultimately  the  lender  assigned  his 
right  to  the  proprietor  of  the  ground,  who 
ejected  the  tenant's  family,  and  entered  to 
possession,  but  raised  no  declarator  of  irritancy 
of  the  lease.  Held  that  the  proprietor  had  no 
higher  rights  than  assignee,  and  that  the  tenant's 
heir  was  entitled  to  redeem  the  lease  on  paying 
the  debt.  Thornton  v.  Threshie,  1844,  6  D. 
1106  ;  16  J.  486* 

55.  Assignee  —  Spes  successions  — 
Trustees'  Discretion  to  Limit— Exercise 
Subsequent  to  Assignation.  —  Intimated 
assignation  to  spes  successions  not  defeated  by 
trustees  subsequently  exercising  discretionary 
power  to  declare  cedent's  share  alimentary  and 
inalienable.  Adam  <fc  Forsyth  v.  Forsyth's  Trs., 
1867,  6  M.  31 ;  40  J.  23  * 


56.  Assignee  — Trust  — Arrestment.— A 

trust  assignee,  after  an  arrestment  in  his  hands, 
is  not  entitled  to  make  advances  to,  or  on 
account  of,  the  truster.  Bank  of  Scotland  v. 
McDonnell,  1826,  4  S.  804  * 

57.  Assignee— Trust  Property— Assigna- 
tion by  Trustees— Assignee  Assumed  as 
Trustee  before  Completion  of  Assignation. 

—Held  that  trustees  could  competently  assign 
a  heritable  bond  to  the  truster's  widow  on 
payment  of  a  full  price,  although  she  became  a 
trustee  before  the  assignation  was  prepared. 
Fleming  v.  Imrie,  1868,  6  M.  363  ;  40  J.  191  * 

58.  Construction- "All  Debts"— Debts 
Secured  by  Infeftment.—  A  general  convey- 
ance of  "all  debts"  does  not  convey  debts 
secured  by  infeftment.  Brown  v.  Henderson, 
3  Dec  1805,  F.  C. ;  M.  "  Clause  "  App.  No.  5. 

59.  Construction— Assignation— Surplus 
Bents— Termination  of  Obligation.— A  ladv, 
after  the  death  of  her  husband,  voluntarily 
offered  to  assign,  for  behoof  of  his  creditors, 
the  surplus  rents  of  her  estate,  after  allotting 
a  certain  part  of  them  to  her  own  use ;  she  had 
calculated  that  thereby,  and  with  other  means, 
the  debts  would  be  paid  in  five  years.  She 
granted  an  obligation  and  assignation,  convey- 
ing her  rents  to  commissioners  for  that  purpose, 
but  without  restricting  the  period  to  five  yean. 
Held  that  the  creditors  were  entitled  to  the 
surplus  rents  till  their  debts  were  paid.  Lady 
Montgomerie  v.  RundeU,  1825,  1  W.  ft  8.  US. 
Revg.  2  S.  207.    See  5  W.  ft  S.  201. 

60.  Construction— Ex  fecie  Absolute  — 
Assignation  —  Security  —  Beference  to 
Correspondence. — A  party,  in  consideration 
of  £29,980,  granted  to  an  insurance  company 
an  heritable  annuity  at  the  rate  of  6  per  cent., 
and  assigned  to  them  policies  on  his  life, 
reserving  power  to  redeem  the  annuity,  and 
thereon  to  obtain  a  reconveyance  of  the 
policies,  and  he  died  without  redeeming  the 
annuity.  Held  that  although  the  assignation 
of  the  policies  was  ex  facie  absolute,  yet 
according  to  the  true  intent  of  parties,  as 
shown  by  the  correspondence,  tne  object 
merely  was  a  loan  in  the  form  of  an  annuity, 
and  that  the  policies  had  been  conveyed 
merely  in  security  of  repayment  of  the 
£29,980,  and  therefore  that  any  surplus 
recoyered  by  the  company  belonged  to  the 
executors  of  the  party.  M.  of  Queensberry  v. 
Scottish  Union  Insurance  Co.,  1842,  1  Bell  183. 
Affg.  1  D.  1203  ;  14  Fac.  1214  * 

61.  Construction— Lease— Assignation  to 
—Action  of  Bemoving,  etc.— An  assignation 
to  a  leaaeheld  to  carry  right  to  a  depending  action 
of  removing  from  the  subjects  comprehended 
under  it,  and  also  to  a  claim  for  violent  profits 
for  subsequent  retention  of  possession,  and  to 
a  bond  of  caution  for  the  same,  lodged  in  the 
process  of  removing.  Underwoods  Tr.  v.  Bell, 
1831,  9  S.  334  * 

62.  Construction— Trust  Deed— Assigna- 
tion of  Interest  in— Termination  of  Trust 
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— An  assignation  in  security  of  an  annual 
allowance  from  the  interest  of  the  estate 
provided  to  a  trustee  in  his  trust  deed  held  to 
carry  only  the  interest  during  the  subsistence 
of  the  trust.  Harriet  v.  Burnett,  1846,  9  D. 
Ill;  19  J.  30. 

63.  Form— Bill  of  Exchange— Intimation 
— Sufficiency. — A  series  of  four  bills  drawn 
upon  three  out  of  seven  trustees  nominatim  and 
upon  the  others  descriptive,  one  of  the  bills 
accompanied  by  an  explanatory  letter  addressed 
to  the  whole  trustees  by  name,  and  the  whole 
bills  protested  against  the  trustees,  and  noted 
in  the  memorandum  book  of  the  trust,  and  in 
reports  by  the  factor  to  the  trustees,  held  to  be 
duly  intimated  assignations  of  the  drawer's 
funds  in  the  trustees'  hands.  Watt's  Trs.  v. 
Pinkney,  1853, 16  D.  279  ;  26  J.  131  * 

64.  Form— Cash-Credit  Bond— Payment 
—  Assignation  by  Cashier.— A  cash-credit 
bond 'granted  to  a  bank,  held,  on  payment  to  the 
bank,  validly  assigned  by  their  cashier  to  the 
party  paying.  Clarke  v.  Wilson,  1830,  8  S. 
1025* 

65.  Form— Docquet  on  Account  Directing 
Payment  to  Third  Party— Frocuratory  in 
rem  snain — Completion.  — B  having  an  illiquid 
claim  against  A,  wrote  upon  a  copy  of  his 
account  the  following  docauet :  —  "  ray  the 
above  account  to  C,"  adding  his  signature  upon 
a  penny  receipt-stamp,and  delivered  the  account 
to  C.  A's  agent  having  disputed  the  amount 
of  B's  account,  a  reference  was  entered  into  by 
him  as  agent,  and  B,  with  concurrence  of  C. 
Held  that  the  docquet  was  a  procuratory  in 
rem  suam  in  favour  of  C,  and  that  the  recog- 
nition of  it  in  the  submission  by  the  election 

at   gave    C    a   valid    right.      Ritchie   v. 
in,  etcn  1870, 8  M.  815  ;  42  J.  477  * 

66.  Form  —  Indorsation  —  Account  — 
Stamp. — The  words  "  pay  the  within  account," 
indorsed  on  an  open  account,  operates  as  an 
effectual  conveyance.  Laurie  v.  Ugilvy,  6  Feb. 
1810,  F.  C  * 

67.  Form— Indorsation— Delivery  Notes 
and  Warrant. — Delivery  notes  and  warrants 
bearing  that  the  custodier  or  vendor  of  goods 
would  deliver  the  same  to  the  order  of  the 
owner  or  vendee  held  not  to  be  transferable  by 
mere  indorsation  alone  so  as  to  carry  the 
property  in  the  goods.  M'Ewan,  Sons  <fc  Co. 
v.  Smith,  1849,  6  Bell  340 ;  21  J.  369.  Aug. 
9  D.  434;  19  J.  173.  Commercial  Bank  v. 
Kcnnard,  1859,  21  D.  864  * 

68.  Form— Indorsation— Deposit-Receipt 
—Mandate —Death  of  Indorser.— Question, 
whether  indorsation  for  value  transfers  the 
contents  of  a  deposit-receipt  or  merely  consti- 
tutes a  mandate  to  uplift  the  money,  which 
mandate  falls  with  the  death  of  the  granter  ? 
Barstow  v.  Inglis,  1857,  20  D.  230  ;  30  J.  117  * 

69.  Form  —  Indorsation  —  Intimation— 
Hecesaity  for  —  Store  Warrants.  —  Store- 
keepers issued  warrants  bearing  that  they  held 
iron  in  A 'a  name  and  that  they  would  deliver 


it  to  A's  order  "  by  indorsation  hereon."  Held 
that  the  right  to  the  iron  was  transferred  by 
indorsation  of  the  warrants  and  by  intimation  to 
the  storekeepers  but  not  by  indorsation  alone. 
Connal  <k  Co.  v.  Loder,  1868, 6  M.  1095  ;  40  J. 
624* 

70.  Form  —  Indorsation  —  Receipt  for 
Goods  by  Railway  Company.  —  Question 
whether  a  receipt  for  goods  to  be  carried  by  a 
railway  company  is  transferable  by  indorsa- 
tion ?  Scottish  Central  Ely.  Co.  v.  Ferguson  <£ 
Co.,  1863,  1  M.  750 ;  35  J.  440  * 

71.  Form  — Indorsation  — Warrant  — In 
re  mercatoria.  —  A  warrant  issued  by  an 
ironmaster  bearing  that  he  would  deliver  iron 
to  the  party  lodging  the  warrant  with  him  held 
to  be  granted  in  re  mercatoria,  and  to  be  trans- 
ferable without  indorsation.  Bovill  v.  Dixon, 
1854,  16  D.  619;  26  J.  284.  Dimmack  v. 
Dixon,  1856,  18  D.  428 ;  28  J.  362  * 

But  on  appeal  held  that  the  document  was 
invalid  and  not  a  negotiable  instrument  of  mer- 
cantile usage;  but  the  decision  affirmed  on 
specialties.  Dixon  v.  BoviU,  1856,  19  D.  (H.  L.) 
9  ;  3  Macq.  1 ;  28  J.  684* 

72.  Form  —  Informality  —  Company 
Shares  —  Statutory  Requisites — Non-Com- 
pliance —  Jus  tertii.  —  An  objection  to  an 
assignation  of  company  shares  because  the 
statutory  requirements  were  not  complied  with 
held  to  be  jus  tertii  to  a  creditor  of  the  cedent 
subsequently  arresting.  Thomson  v.  Fullerton, 
1842,  5  D.  379 ;  15  J.  173.  See  Turnbull  v. 
Allan  tfc  Son,  1834,  7  W.  &  S.  281.  Affg.  11 
S.  487.  Robertson  v.  Thorn,  1848,  11  D.  353 ; 
21  J.  96* 

73.  Form— Informality  in  Execution  of 
Assignation— Jus  tertii— An  objection  to 
the  validity  of  an  assignation  is  jus  tertii  if  the 
objector  does  not  question  the  validity  of  the 
cedent's  title.  Proctor  v.  Anderson,  1837,  15 
S.  1219. 

74.  Form  — Froof— Writing.— A  convey- 
ance of  a  debt  can  be  constituted  and  proved  only 
by  writing.     Smith  v.  Puller,  1820, 2  Mur.  344. 

75.  Form  —  Trust  Funds  —  Words  of 
Conveyance. — An  assignation  of  funds  in  the 
hands  of  trustees  is  effectual,  though  not  con- 
taming  words  of  conveyance  if  such  acts  are 
authorised  as  may  make  the  assignee's  right 
effectual.  Carter,  etc.  v.  Wlntosh,  1862,  24  D. 
925  ;  34  J.  418* 

76.  Form— Unstamped  Order  to  Fay- 
Intimation— Froof— Competency.— A  party 
received  from  his  debtor  an  order  (which  was 
held  to  be  a  bill,  and,  not  being  stamped, 
ineffectual)  on  A,  who  was  indebted  to  him, 
to  pay  a  sum  of  money,  and  thereafter  a 
creditor  of  the  debtor  arrested  in  A's  hands. 
Found  that  the  order  or  bill  could  not  be 
regarded  as  an  assignation,  nor  could  an  offer 
to  prove  by  the  oath  of  A,  that  he  had  agreed 
to  pay  on  the  order  being  intimated  prior  to 
the  arrestment,  be  admitted;  and  therefore 
the  arrester  preferred.  Isles  v.  Oill,  1837, 
12  Fac.  964.     See  14  S.  996. 
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77.  Implied  Assignation  —  Assignation 
of  Writs  in  Bond  by  Cedent  Holding  Per- 
sonal Bight  to  Land  —  Intimation  — 
Equivalent— Begistration.— A  party  (havine 
as  it  turned  out  only  a  personal  right  to  lands) 
executed  a  bond  and  disposition  in  security  of 
the  lands  which  was  recorded  in  the  Register 
of  Sasines.  Held  (1)  that  the  personal  right  was 
carried  by  the  assignation  of  writs  in  the  bond 
and  disposition ;  and  (2)  that  the  registration 
was  equivalent  to  intimation.  Edmond  v. 
Gordon,  1858,  20  D.  (H.  L.)  6 ;  3  Macq.  116  ; 
30  J.  366  * 

78.  Implied  Assignation— Bill  of  Ex- 
change—Debt not  Due  at  Date  of  BilL— A 
contracted  to  build  a  house  for  B.  A  granted 
a  bill  (on  B)  to  C.  The  bill  was  protested  for 
non-payment.  Held  that  the  protested  bill 
was  equivalent  to  an  intimated  assignation,  and 
save  0  a  preference  against  a  later  arrestment 
m  B's  hands  by  a  creditor  of  A.  Objection 
that  the  protested  bill  gave  no  preference, 
seeing  that  the  money  due  to  A  by  B  under 
the  contract  was  not  payable  till  a  date  later 
than  the  protest  and  that  therefore  there  was  no 
existing  debt  which  could  be  assigned,  repelled. 
Campbell,  Thomson,  &  Co.  v.  Glass,  28  May  1803, 
F.  CJ, ;  M.  "  Implied  Assignation  "  App.  No.  2. 

79.  Implied  Assignation  —  Ineffectual 
Heritable  Bonds— Annuity.-— A  widow  infeft 
in  an  annuity  out  of  lands  consented  to  herit- 
able bonds  granted  by  her  eldest  son,  which, 
to  a  certain  extent,  were  ineffectual  in  respect 
of  part  of  the  property  truly  belonging  to  the 
younger  children ;  held  that  her  consent  was 
not  equivalent  to  an  implied  assignation,  and 
that  the  bonds  being  ineffectual,  the  creditors 
could  not  compete  with  her  for  the  annuity, 
so  far  as  payable  out  of  the  younger  children's 
portion.  Kibbles  v.  M'Donald,  1832,  10  S. 
341* 

80.  Implied  Assignation— Jus  credit!  in 
Lands— Heritable  Bond  —  Intimation  — 
Necessity  for. — A  party  who  held  a  jus  crediti 
in  landB,  under  a  trust  deed  executed  by  his 
father,  in  favour  of  himself  and  a  co-trustee, 
conceiving  hiniBelf  to  be  feudally  vested  in 
them,  under  a  separate  title,  granted  a  herit- 
able bond.  Held  that,  although  his  feudal 
title  was  inept,  yet  the  heritable  bond  contained 
an  implied  assignation  of  the  jus  crediti;  that 
this  assignation  required  no  intimation  to  the 
trustee,  he  himself  being  the  granter  of  the 
bond;  and  that  the  registered  infeftment  on 
the  bond  was,  as  an  instrument  of  possession, 
to  be  deemed  equivalent  to  intimation  to  his 
co-trustee.  Paul  v.  Boyd's  Trs.,  1835,  13  S. 
818;  10Fac.562* 

81.  Implied  Assignation— Lease— Pos- 
session. —  A  tenant  ceded  possession  to 
another.  Held  that  this  was  an  assignation 
of  the  lease  rebus  et  factis  and  not  a  sublease. 
Duffv.  Laing,  1845,  17  J.  272  * 

82.  Implied  Assignation— Bight  of  Lien 
— Expenses  of  Bemit  to  Accountant  in  a 
Process— Payment  by  One  Party.— A  party 


to  a  process,  who  has  paid  the  whole  expenses 
of  a  remit  to  an  accountant,  does  not  thereby 
acquire  an  assignation  to  the  accountant's  lien 
over  his  report,  and  has  no  right  to  refuse  to 
produce  the  report  in  process,  until  the  other 
party  shall  have  paid  his  proportion  of  the 
expense.  M'Qucen  v.  WQueeris  Trs.,  1851, 
13  D.  502;  23  J.  211. 

83.  Intimation  —  Legacy  under  Will 
Delivered  to  Executor  in  Lifetime  of 
Testator  —  Intimation  before  Testator's 
Death.— An  assignation  to  a  legacy  under  a 
will  delivered  to  the  executor  and  made 
known  to  the  legatees  during  the  testator's  life 
cannot  be  intimated  before  his  death,  there 
being  no  debtor  to  whom  intimation  can  be 
made.  BedweUs  db  Yates  v.  Tod,  2  Dec.  1819, 
F.  C* 

84.  Intimation— Necessity  for— Assigna- 
tion Contained  in  Disposition  omnium 
bonorum. — Question,  whether  an  assignation 
to  a  debt  in  a  disposition  omnium  bmorum, 
under  a  decree  of  cessio,  requires  intimation 
to  the  debtor.  Macdonald  v.  M'lntosWs  IV., 
1852,  14  D.  937 ;  24  J.  551 ;  1  Stuart  941. 

85.  Intimation  —  Necessity  for— Com- 
pany—Assignation  of  Share  to  Managing 
Partner. — Held  that  intimation  to  each  partner 
of  a  company,  or  to  a  manager  appointed  to 
act  for  the  company,  is  necessary  to  complete 
an  assignation  of  a  share  of  the  company's 
stock,  and  that  the  circumstance  of  the  assignee 
being  the  managing  partner  is  not  equipollent 
to  intimation.  Hill  v.  Lindsay,  1846, 8  D.  472  ; 
18  J.  218* 

86.  Intimation— Necessity  for— English 
Commission  of  Bankrupt. — Intimation  of  an 
assignment  under  an  English  commission  of 
bankrupt  is  not  necessary.  Selkrig  v.  Davies, 
1814,  2  Dow  230  * 

87.  Intimation  — Necessity  for— Entail 
—Decree  for  Improvement— Expenditure- 
Subsequent  Expenditure  beyond  Amount 
Chargeable  on  Estate  —  Assignation  — 
Competition  between  Assignees.— An  heir 
of  entail  made  improvements  and  expended 
money  on  his  estate,  prior  to  Martinmas 
1816,  in  terms  of  the  statute  10  Geo.  m. 
c.  51,  to  such  extent  that  three-fourths  of 
the  amount  exhausted  the  sum  with  which 
the  next  heir  succeeding  could  be  charged, 
and  he  took  decree  for  the  amount,  and 
assigned  it  for  a  full  price.  He  afterwards 
expended  additional  money  and  took  decree 
for  three-fourths  of  the  amount,  specifying 
that  the  expenditure  was  subsequent  to  Mar- 
tinmas 1816;  and  he  assigned  this  decree 
to  another  party  in  security,  who,  after  his 
death,  made  notarial  intimation  to  the  next 
heir  succeeding,  and  claimed  a  preference 
on  the  rents,  as  holding  the  nret  com- 
pleted assignation.  Held  (1)  that  as  the  two 
assignations  related  to  different  subjects,  it 
was  immaterial,  as  between  them,  whether 
intimation  was  made  or  not ;  and  (2)  that  as 
the  debt  in  the  first  assignation  exhausted  the 
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whole  sum  chargeable  against  the  next  heir, 
the  subsequent  expenditure  was  nugatory  as 
a  means  of  rearing  up  any  debt  against  the 
next  heir,  and  therefore  the  second  assignee 
could  not  compete  with  the  first  assignee. 
Question,  if  an  neir-disburser  assign  the  same 
sum  of  expenditure  to  two  several  assignees, 
what  are  the  criteria  of  preference,  as  between 
such  assignees?  Cochrane  v.  Cochrane,  1836, 
14  a  1040;  UFac.  865* 

88.  Intimation  — Necessity  for  — Herit- 
able Bond. — In  a  question  between  a  trustee 
in  a  sequestration  and  a  prior  bondholder  over 
lands  to  which  the  bankrupt  had  a  personal 
right,  the  trustee  objected  to  the  bond  as  not 
baring  been  intimated  to  the  superior.  Question, 
whether  intimation  is  necessary  save  in  the 
case  of  assignation  of  debts.  Edmond  v. 
Gordon,  1858,  20  D.  (H.  L.)  5 ;  3  Macq.  116 : 
30  J.  365* 

89.  Intimation— Necessity  for— Lease— 
Assignation  to  Landlord.— A  and  £  were 
tenants  of  a  quarry  and  sole  partners  of  the 
company  working  the  quarry.  A  was  also 
landlord  of  the  quarry.  In  security  of  a  loan 
from  A,  B  assigned  to  him  his  share  in  the 
partnership.  Held  that  the  assignation  was 
effectual  as  against  B's  creditors  in  respect  that 
the  assignation  had  been  acted  on,  and  that  no 
formal  intimation  was  required  seeing  that 
tbe  assignee  was  the  landlord.  Russell  v. 
E.<fBnadalbane9  1831,  5W.&S,  256.  Affg. 
5  S.  891 ;  2  Fac.  584.  See  1  W.  &  S.  620 ; 
2S.62* 

90.  Intimation — Necessity  for— Lease— 
Sublease— Intimation  to  Subtenant— Pos- 
Msaon. —  A  tenant  subset  his  lands  for  a 
surplus  rent,  and,  in  security  of  an  annuity  of 
£100,  assigned  the  lease  to  the  effect  of  con- 
veying £100  per  annum  of  surplus  rent.  The 
annuitant  allowed  the  tenant  to  draw  the 
whole  subrents,  and  received  the  £100  per 
annum  from  the  tenant  till  he  became  bank- 
rupt Some  time  before  this  event,  the 
annuitant  intimated  his  assignation  to  the 
subtenant;  and  tbe  proprietor  (also  before 
the  bankruptcy)  sold  the  lands  to  a  third 
party,  who  obtained  from  the  subtenant  a 
renunciation  of  his  sublease.  In  an  action  by 
the  annuitant  for  payment  of  the  £100  of 
surplus  rent  against  the  purchaser,  as  coming 
in  place  of  tbe  subtenant,  the  court  sent  an 
Msue  to  a  jury,  as  to  whether  the  purchaser 
had  been  in  the  knowledge  of  the  assignation  ; 
and  on  a  verdict  finding  that  he  had  not,  they 
assoilzied  him.  Balfour  v.  LyU,  1835,  2  S.  & 
M<Ll.    Affg.  US.  906.    See  10  S.  863* 


91.  Intimation — Necessity  for    

Kindly  Tenant  of  Lochmaben— Possession. 

—A  written  deed  called  a  wadset  right,  granted 
by  one  of  the  kindly  tenants  of  Lochmaben, 
impignorating  his  right  as  such  to  a  mailing  in 
security  of  debt,  with  a  notarial  instrument  of 
possession  by  delivery  of  "earth  and  stone  of 
and  upon  the  ground  of  tbe  said  mailing  of 
land  as  use  is  in  giving  possession  in  kindley 


tenant  right  lands,"  sustained,  although  there 
was  no  recording  nor  intimation  to  the  land- 
lord, nor  entry  of  transfer  in  his  books. 
Mounsey  v.  Kennedy,  30  Nov.  1808,  F.  C  * 

92.  Intimation— Necessity  for— Policy 
of  Assurance— Delivery.  —An  arrestment 
held  preferable  to  an  unintimated  assignation 
of  a  policy  of  life  assurance,  although  the 
policy  had  been  delivered,  along  with  a  letter 
of  assignation,  to  the  assignee  in  England. 
Sirachan  v.  M'Dougle,  1835,  13  S.  954  ;  10  Fac. 
722* 

93.  Intimation— Necessity  for— Seques- 
tration —  Assignation  by  Trustee  of 
Bankrupt  Estate— Subsequent  Debt— Com- 
petition.— The  trustee  on  a  sequestrated  estate, 
and  the  bankrupt,  with  consent  of  the  com- 
missioners, assigned  the  estate  to  trustees,  to 
be  applied  in  payment  of  the  composition,  and 
thereafter  the  bankrupt  was  discharged  ;  held, 
in  a  competition  between  the  trustees  and 
a  creditor,  in  a  debt  contracted  after  the 
discharge,  who  arrested  in  a  bank,  money 
which  had  belonged  to  the  bankrupt  before 
the  sequestration  and  remained  in  his  name 
after  his  discharge,  that  it  was  not  necessary, 
in  a  question  with  this  creditor,  that  the 
assignation  should  have  been  intimated  to  the 
bank  ;  and  so  they  were  entitled  to  be  pre- 
ferred. Adam  v.  M'Robbie,  1845,  7  D.  276; 
17  J.  136  * 

94.  Intimation  —  Necessity  for  — Trust 
for  Creditors— Bill  of  Exchange.— A  bill 
was  drawn  by  A  on  B  who  held  funds  of  A. 
B  refused  acceptance.  Prior  to  the  protest,  A 
executed  a  trust  for  creditors,  but  it  was  not 
intimated  to  B.  Held  that  the  payee  in  the 
bill  was  preferable  to  the  trustee.  Falconer  v. 
Campbell,  1824,  2  S.  630  * 

95.  Intimation — Proof  o£ — Intimation  of 
an  assignation  may  be  proved  rebus  if  sis  et 
fadis.  Hill  v.  Lindsay,  1847,  10  1).  78; 
20  J.  6  * 

96.  Intimation— Sufficiency— Acts  and 
Circumstances  —  Acknowledgment  by 
Debtor. — The  law  recognises  that  there  are 
acts  and  circumstances  equivalent  to  intima- 
tion ;  but  as  to  all  such  acts  it  is  necessary 
that  there  should  be  either  acknowledgment 
by  tbe  debtor  or  a  distinct  act  by  the  assignee, 
putting  before  the  eye  of  the  holder  of  the 
fund  the  nature  and  effect  of  the  deed,  and 
asserting  his  claim  to  have  tbe  fund  held  for 
him.  Donaldson  v.  Ord,  1855,  17  D.  1053 ;  27 
J.  625  * 


97.  Intimation  —  Sufficiency  - 
tion  to  Bents— Heritable  Creditor— Intima- 
tion to  Factor  and  Tenant— Intimation  of 
an  assignation  of  an  heritable  bond  of  annuity 
on  which  the  annuitant  was  infeft  (and  which 
contained  an  assignation  to  rents)  to  the  factor 
and  a  tenant  of  the  estate  over  which  it 
extended,  held  sufficient  to  interpel  payment  of 
the  rents  by  them  to  the  cedent.  Hope  ds 
M(Caa  v.  Wauch,  12  June  1816,  F.  C  * 
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98.  Intimation  —  Sufficiency  —  Assigna- 
tion to  Bents— Intimation  before  Term  of 
Entry. — A  liferentrix  assigned  the  rente  of 
the  liferented  property  from  Martinmas  1829. 
Held  that  intimation  to  the  tenant  in  July  1829 
was  a  valid  completion  of  the  assignation. 
Fhwerdew  v.  Buchan,  1836,  13  S.  615 ;  10  Fac. 
400* 

99.  Intimation  — Sufficiency  — Assigna- 
tion to  Bents— Poinding  the  Oround.—  Held 
that  the  citation  of  a  tenant  upon  a  summons 
of  poinding  the  ground  at  the  instance  of  a 
creditor  of  his  landlord  holding  a  bond  and 
disposition  in  security,  is  not  equivalent  to 
intimation  of  an  assignation  to  the  rents 
contained  in  the  bond  so  as  to  interpel  the 
tenant  from  paying  to  the  landlord  future 
rents  as  they  fall  due,  unless  the  summons 
contains  a  particular  reference  to  the  assigna- 
tion to  the  rents  contained  in  the  bond. 
Rayed  Bank  v.  Dixon,  1868,  6  M.  995 ;  40  J. 
669.  Lang,  etc.  v.  Hislop  &  Co.,  1854,  16  I). 
908;  26  J.  475* 

100.  Intimation  —  Sufficiency  —  Bond  — 
Knowledge  of  Debtor's  Factor— Entry  in 
Factor's  Books. — A  creditor  having  called  up 
a  bond,  the  sum  was,  with  the  knowledge  of  the 
debtor's  factor,  paid  by  A,  who,  with  the 
factor's  consent,  took  an  assignation  to  the 
bond.  The  factor  then  paid  the  original 
creditor  interest  to  the  date  of  the  assignation, 
and  entered  in  his  book  that  the  interest  was 
in  future  to  be  paid  to  A.  Held  that  there 
was  sufficient  intimation.  E.  of  Aberdeen  v. 
E.  of  March  <k  Others,  1730,  1  Pat.  44* 

101.  Intimation  — Sufficiency  — Interest 
in  Heritage— Liferent— Intimation  before 
Expiry.  —  A  beneficial  interest  in  heritage, 
burdened  with  a  liferent  under  a  trust  dis- 
position and  settlement,  held  transferred  by 
assignation  intimated  eighteen  years  before 
the  expiry  of  the  liferent.  Macdowall  v. 
Russell,  6  Feb.  1824,  F.  C. ;  2  S.  682  * 

102.  Intimation— Sufficiency— Intimation 
after  Sequestration. — Intimation  of  an  as- 
signation of  a  lease  made  to  the  possessors  after 
sequestration,  under  the  Bankrupt  Act,  of  the 
cedent's  estates,  is  unavailing  in  a  question  with 
the  trustee.  Inglis  &  Co.  v.  Paul,  1829,  7  S. 
469 ;  4  Fac.  609  * 

103.  Intimation  —  Sufficiency  —  Letters 
between  Assignee  and  Grantor  of  Bond.— 

Letters  passing  between  the  assignee  of  a  bond 
and  the  granter  held  to  amount  to  an  intima- 
tion of  the  assignation.  Gray  v.  Duke  of 
Hamilton,  1708,  Robert.  1  * 

104.  Intimation  —  Sufficiency  —  Letters 
between  Debtor  and  Assignee's  Agent- 
Letters  passing  between  the  debtor  and  the 
agent  of  the  assignee  held  to  be  intimation  of 
the  assignation.  Wallace  v.  Davies  db  Ghambres, 
1853,  15  D.  688  ;  25  J.  415  ;  2  Stuart  411. 

105.  Intimation— Sufficiency  —  Postnup- 
tial Contract  of  Marriage— Assignation  of 
Interest  in   Parent's   Estate  —  Executor 


Accepting  Trustee  in  Contract —Assignation 
by  a  wife  in  a  postnuptial  contract  of  her 
interest  in  her  deceased  father's  estate,  where 
one  of  the  trustees  in  the  contract  was  executor 
of  the  father  and  signed  the  contract  as  accept- 
ing trustee,  held  to  be  sufficiently  intimated. 
Miller  v.  Learmonth  (H.  L.)  1870,  42  J.  418. 
Affg.  1S.L.  Kill. 

106.  Intimation  —  Sufficiency  —  Produc- 
tion in  M.P.— Bill  of  Exchange  —  Non- 
Acceptance.— Held  that  a  bill  of  exchange 
drawn  on,  but  refused  to  be  accepted  by,  aparty 
who  held  funds  which  had  not  vested,  but  came 
afterwards  to  vest,  in  the  drawer,  was,  as  a  pre- 
cept or  mandate  to  pay,  a  good  assignation  of  the 
funds  in  the  hands  of  the  drawee  when  they 
subsequently  vested,  and  that  the  assignation 
was  sufficiently  intimated  by  producing  it  in  a 
multiplepoinding  raised  some  years  afterwards 
for  the  distribution  of  the  fund  drawn  against ; 
and  therefore,  that  the  trustee  on  the  seques- 
trated estate  of  the  drawer,  which  was  seques- 
trated a  year  after  the  claims  were  lodged  in 
the  multiplepoinding,  was  not  entitled  to  claim 
the  whole  fund  to  be  distributed  in  the 
sequestration.  Garter,  etc.  v.  M'Intosh,  1862, 24 
D.  925  ;  34  J.  418.  See  Campbell  v.  Campbell, 
1860,  23  D.  159  ;  33  J.  76* 

107.  Intimation  —  Sufficiency  —  Record- 
ing.— The  recording  of  a  marriage-contract  in 
the  Books  of  Council  and  Session  held  not  to 
be  equivalent  to  intimation  of  the  assignation 
therein  contained.  Tods  Trs.  v.  Wilson,  1869, 
7  M.  1100;  41J.  616* 

108.  Intimation  — Trust  Funds— Letter 
by  Beneficiary  Requesting  Payment  to 
Creditors— Specific  Appropriation — Arrest- 
ments —  Competition,  —  A  letter  sent  by 
beneficiaries  to  their  trustee  requesting  him  to 
transmit  the  trust  funds  to  their  creditor,  held 
not  to  be  a  specific  appropriation  of  the  funds 
to  that  creditor  so  as  to  exclude  subsequent 
arrestments  in  the  trustee's  hands.  Morrice  v. 
Sprot,  1846,  8  D.  918  ;  18  J.  248* 

109.  Possession— Lease— Application  for 
Possession  —  Assignation    pendente   lite. 

— A  tenant  borrowed  money  and  granted  a 
sublease  in  security  from  March  1800,  subject 
to  a  provision,  that  if  Dart  were  then  paid, 
entry  should  be  postponed  till  Martinmas  1801, 
and  if  an  additional  payment  were  then  made, 
entry  should  be  postponed  till  March  1802, 
and  so  on  till  full  payment ;  and  the  tenant 
having  failed  to  make  any  payment,  the  lender 
in  May  1802  applied  to  the  sheriff  to  be  put 
into  possession,  and  two  days  thereafter  the 
tenant  assigned  his  lease  to  trustees  for 
creditors,  who  took  possession,  and  intimated 
to  the  landlord.  Held  that  the  assignation 
having  been  granted  pendente  lite,  could  not 
compete  with  the  lender's  right.  Grant  v. 
Adamson,  1802,  Hume  810. 

110.  Possession  — Lease— Intimation.— 

An  assignation  of  a  lease,  followed  by  intima- 
tion ana  possession,  preferred  to  a  posterior 
trust  disposition  for  creditors.  M'Phail  v. 
Sutherland,  1833,  11  S.  396. 
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111.  Possession— Necessity  for— Lease- 
Crop  and  Stocking— Instrument  of  Posses- 
sion.— Held  that  an  assignation  of  a  tenant's 
crop  and  stocking,  followed  by  symbolical 
delivery,  and  an  instrument  of  possession,  but 
without  actual  change  of  possession,  was 
ineffectual  to  exclude  the  right  of  the  trustee 
on  the  tenant's  sequestrated  estate.  Roberta  v. 
Wallace,  1842,  5  D.  6 ;  15  J.  348.* 

112.  Possession— Necessity  for— Lease- 
Intimation. — An  assignation  by  a  subtenant 
of  his  lease,  in  security  of  deb£  intimated  to 
the  principal  tenant,  but  not  to  the  possessors 
of  the  subject,  ana  on  which  no  actual  or 
civil  possession  was  taken,  held  not  effectual  in 
competition  with  the  right  of  a  trustee  under  a 
sequestration  of  the  estates  of  the  subtenant. 
Inglx*  &  Co.  v.  Paul,  1829,  7  S.  469;  4  Fac. 
609* 

113.  Possession— Necessity  for— Lease 
—Intimation. — An  intimated  assignation  of  a 
lease  in  security,  not  followed  by  possession, 
held  not  capable  of  competing  with  another 
assignation  of  a  subsequent  date,  but  on  which 
possession  had  followed.    Kennedy  v.  Forsyth, 

1829,  7 S. 435  ;  4  Fac.  547* 

111  Possession— Necessity  for— Lease 
—Intimation. — Question,  whether  an  intimated 
assignation  of  a  lease  is  effectual  without 
possession.  Brock  v.  Cabbell,  1830,  8  S.  647  ; 
5  Fac.  499 ;  1831 ,  5  W.  &  S.  476.  See  2  S.  52 
and  3  W.  &  S.  75.  Kennedy  v.  Forsyth,  1829, 
7  S.  435 ;  4  Fac.  547.    Hamilton's  Tr.  v.  Stewart, 

1830,  8  S.  799.    Inglis  &  Co.  v.  Paul,  1829, 
7  S.  469 ;  4  Fac.  609  * 

115.  Possession — Necessity  for— Lease 
-Intimation  — Bankruptcy  of  Cedent  — 
Pendente  lite. — A  tenant  assigned  to  a  creditor, 
in  security  of  his  claim,  certain  leases  and 
moveable  machinery.  The  assignations  were 
intimated  to  the  landlord,  but  the  tenant 
retained  possession.  Pending  an  action  by  the 
assignee  to  establish  his  right  to  the  leases  and 
machinery,  the  tenant  became  bankrupt.  Held 
that,  notwithstanding  the  dependence  of  the 
action,  the  assignation  was  ineffectual  in  com- 
petition with  the  creditors  of  the  tenant  or  the 
trustee  on  his  estates.  BenUm  v.  Craig,  1864, 
2  M.  1365;  36  J.  687* 

116.  Possession— Necessity  for— Lease 
—Intimation— Meliorations.— A  granted  to 
the  factor  loco  tutoris  for  her  children,  in 
security  of  a  debt  due  to  them,  an  assignation 
to  a  lease  containing  an  obligation  to  pay  for 
meliorations.  The  assignation  was  followed 
by  intimation  to  the  landlord,  but  not  by 
possession.  Within  sixty  days  of  her  bank- 
ruptcy A  granted  an  assignation  in  corrobora- 
tion to  B  who,  since  the  factor's  death,  had 
acted  as  pro-tutor.  Held  that  the  assignation 
was  ineffectual  except  quoad  the  claim  for 
meliorations.  Hamilton's  Tr.  v.  Stewart,  1830, 
88.799* 

117.  Possession— Necessity  for— Lease— 
Intimation— Snblease  to  Cedent.— A  tenant 


who  had  a  long  lease  having  become 
indebted  to  another,  assigned  the  lease  to 
him  with  power  of  sale ;  and  the  creditor 
intimated  the  assignation  to  the  landlord,  and 
was  enrolled  in  the  rental -book  as  tacksman ; 
and  he  sublet  the  subject  to  the  tenant  for  a 
rent  corresponding  to  the  interest  of  the  debt, 
and  the  tenant  remained  in  possession.  Held 
in  a  question  with  the  trustee  on  the  seques- 
trated estate  of  the  tenant,  that  the  creditor's 
right  to  the  lease  was  effectual,  and  that  he  was 
entitled  to  sell  it  for  his  own  behoof.  Yeoman 
v.  Elliot  db  Foster,  2  Feb.  1813,  F.  C* 

118.  Possession— Necessity  for— Lease 
—Intimation— Snblease  to  Cedent— Collu- 
sive.— An  intimated  assignation  in  security  of 
a  lease — the  cedent  remaining  in  possession 
under  an  informal  sublease  by  the  assignee  and 
continuing  to  pay  the  rent  to  the  landlord, 
held  ineffectual  in  a  question  with  the  cedent's 
trustee  in  bankruptcy,  as  being  a  collusive 
transaction.  Brock  v.  Cabbell,  1831,  5W.&S. 
476.  Affg.  8  S.  647  ;  5  Fac.  499.  See  2  S.  52 
and  3  W.  &  S.  75  * 

119.  Possession— Necessity  for— Lease 
—Long  Lease— Registration.— In  a  question 
as  to  the  right  to  a  long  lease  between  two 
assignees,  neither  of  whom  had  possession,  held 
that  the  assignee  who  had  completed  his  right 
by  recording  the  lease  under  tne  Registration 
of  Long  Leases  Act  had  a  preferable  title  to  a 
prior  assignee  whose  title  was  latent,  and  not 
recorded.  Rodger  v.  Crawford*,  1867,  6  M.  24 ; 
40  J.  14  * 

120.  Possession  —  Necessity  for  —  Lia- 
bility of  Assignee  for  Burdens  Due  when 
Possession  Taken. — An  onerous  assignation 
on  which  no  possession  followed  till  the  death 
of  the  granter,  held  by  the  Lord  Ordinary,  and 
acquiesced  in,  to  be  burdened  with  payment  of 
deathbed  expenses  as  a  preferable  debt.  Hood 
<k  Crooks  v.  Pedden,  1829,  8  S.  208  * 

121.  Possession— Moveables— Subsequent 
Poinding. — An  assignation  of  moveables,  con- 
form to  inventory,  with  possession,  preferred  to 
a  poinding  executed  a  lews  days  thereafter. 
Henry  v.  Robertson  db  Sime,  1822,  1  S.  399.* 

122.  Possession— Necessity  for  — Move- 
ables— Diligence. — An  assignation  of  effects  to 
a  trustee  by  a  debtor,  for  behoof  of  creditors, 
with  an  inventory  of  them,  is  no  bar  to  dili- 
gence against  the  effects  as  the  property  of  the 
debtor,  where  he  has  been  allowed  to  remain 
in  the  natural  possession  of  them.  Borthwich 
v.  Urquhart,  1829,  7  S.  420  * 

123.  Possession— Necessity  for— Move- 
ables—Assignation  to  Manager  in  Charge 
of  Moveables — Diligence. — The  owner  of  a 
mine  granted  a  missive  letter  to  his  overseer, 
conveying  to  him  the  horses,  hay,  and  profits 
of  the  works,  with  power  to  take  possession, 
in  security  of  advances  in  money  to  be  made 
by  the  overseer ;  but  there  was  no  ostensible 
change  in  the  possession,  nor  in  the  relative 
position  of  the  parties.    Held  that  the  assigna- 
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tion  was  no  bar  to  diligence  against  the 
property  assigned  at  the  instance  of  a  creditor 
of  the  cedent.  Johnstons  v.  Sprott,  1814, 
Hume  448. 

124.  Possession  — Sufficiency —  Lease.— 

Question,  whether  acts  of  possession  under  an 
assignation  to  a  lease  were  sufficient  to  make 
a  completed  real  right  in  the  assignee  as  to  the 
whole  subjects  in  the  lease.  Wright  v.  Walker, 
1839,  1  D.  641 ;  14  Fac  730  * 


125.  Possession  — Sufficiency  - 
Sublease— Levy  of  Bents.— Where  a  farm 
under  lease  had  been  subset  at  a  surplus  rent, 
an  assignation  of  the  lease  to  another  will  be 
effectual  in  competition  with  the  cedent's 
creditors,  if  the  assignee  possess  by  levying 
the  subrents.  Sime**  TV.  v.  Fiddler,  23  May 
180«,  F.  C.  ;  M.  "Tack  »  App.  No.  13. 

126.  Proof—  Retrocession— Sufficiency- 
Title  to  Sue. — Circumstances  held  to  afford 
sufficient  evidence  of  retrocession  of  claims 
assigned  in  security  so  as  to  entitle  the 
original  holder  to  sue.  Banks  v.  M'Leish, 
1830,  8  S.  515. 

127.  Proof— Verbal  Assignation— Writ- 
ing —  Parole. —  A  verbal  conveyance  or 
assignation  by  a  party  of  his  interest  in  a 
written  bargain,  and  an  undertaking  by  the 
assignee  to  relieve  him  of  his  obligations 
under  the  written  bargain,  held  not  probable 
by  parole.  Clark  v.  Uallender,  9  March  and 
16  June  1819,  F.  C. ;  2  Mur.  89 ;  6  Pat.  422. 

128.  Bight  to  Demand  —  Absolute 
Assignation— Admitted  Security— Obliga- 
tion to  Assign  Interest.— A  party  held  an 
absolute  disposition  of  heritage  which  he  ad- 
mitted (in  the  grantor's  sequestration)  was  a 
security  only,  although  there  was  no  back- 
letter.  He  agreed  to  assign  "all  his  right 
or  interest  in  the  lands  under  the  absolute 
conveyance."  Question,  whether  he  was  bound 
to  grant  an  absolute  assignation,  or  whether 
it  was  enough  that  he  granted  an  assignation 
stating  the  subjects  were  held  in  security. 
Edinburgh  <fc  Glasgow  Bank  v.  Steele,  1853,  25 
J.  245  ;  2  Stuart  227* 

129.  Eight  to  Demand— Bill  of  Exchange 
—Payment  by  Agent  of  Acceptor— Dili- 
gence against  Drawer.— The  agent  of  an 
acceptor  of  a  bill  of  exchange,  incarcerated 
under  diligence  at  the  instance  of  an  indorsee, 
bound  himself  to  present  the  acceptor.  The 
agent,  thereafter  having  failed  to  present, 
paid  the  debt.  Held  that  he  was  not  entitled 
to  demand  from  the  indorsee  an  assignation 
to  the  bill  and  diligence  against  the  drawer. 
Johnstone  v.  Robertson,  1830,  8  S.  430 ;  5  Fac. 
353* 

130.  Bight  to  Demand— Bill  of  Exchange 
—Payment  by  Third  Party.— An  indorsee, 
who  has  raised  diligence  on  a  bill,  held  not 
entitled  to  refuse  to  accept  payment  from  a 
third  party,  and  to  grant  nini  an  assignation, 
without  recourse  on  himself.  Rainnie  v.  Milne, 
7  March  1822,  F.  C. ;  1  S.  377  * 


131.  Bight  to  Demand  —  Cautioner  — 
Gash-Credit-  Letter  Undertaking  to  Grant 
Security  of  Share  in  Bank— Bank's  Pre- 
ference over  Shares.— The  principal  debtor 
in  a  cash-credit  bond  to  a  bank  granted  a 
letter  to  his  cautioner,  undertaking  that  a 
share  held  by  him  in  the  bank  should  lie 
held  in  security  for  the  cautioner.  The  bank 
had  by  their  contract  a  preference  over  the 
shares  of  partners  for  all  debts  due  by  them. 
The  full  amount  of  the  credit  had  been  drawn 
out.  Held  that  the  cautioner,  who  had  intim- 
ated his  withdrawal  to  the  bank,  was  entitled 
to  demand  from  the  debtor  an  assignation  of 
the  share  in  security,  notwithstanding  the 
provision  in  the  contract.  Scott  v.  Grahame, 
1830,  8  S.  749  * 

132.  Bight  to  Demand  —  Cautioner  — 
Heritable  Bond— Interest— Payment.— A 

cautioner  for  the  interest  of  an  heritable  bond 
held  entitled  to  an  assignation  to  the  extent 
of  the  sums  paid  by  him.  Lowe  v.  Greig, 
1825,  3  S.  543* 

133.  Bight  to  Demand— Cautioner— Pay- 
ment.— The  cautioner  for  a  messenger  having 
been  found  liable  for  the  contents  of  a  bill 
which  the  messenger  had  neglected  duly  to 
recover — held,  that  the  cautioner  is  bound  to 
pay,  only  on  receiving  an  assignation  to  the 
debt  and  diligence.  Andrew  v.  Fraser,  1831, 
3  J.  419  * 

134.  Bight  to  Demand—  Cautioner— Pay- 
ment— Bankruptcy— Payment  of  Dividend. 

— Held  that  a  cautioner  is  not  entitled,  without 
making  full  payment  of  the  debt,  to  demand 
from  the  creditor  an  assignation  of  collateral 
securities;  (2)  that  payment  of  a  dividend 
by  the  trustee  on  the  bankrupt  estate  of  a 
cautioner  is  not  full  payment  to  this  effect. 
Ewart  v.  Lotto,  1865,  3  M.  (H.  L.)  36 ;  4  Macq. 
983 ;  37  J.  418* 

135.  Bight  to  Demand— Cautioner— Secu- 
rity— Trustee  on  Sequestrated  Estate  — 
Discharge  of  Debt. — A,  the  cautioner  for  pay- 
ment of  interest  on  a  debt  heritably  secured 
over  subjects  at  Abbey  Hill  and  in  Dublin 
Street,  subsequently,  by  bond  of  corroboration 
and  disposition  in  security,  became  bound 
as  principal  debtor,  and  disponed  in  security 
certain  subjects  of  his  own  in  George  Street. 
B  and  his  sister  were  holders  of  a  second 
heritable  security,  to  which  A  was  not  a  party, 
over  the  subjects  at  Abbey  Hill  and  in  Dublin 
Street.  B  having  acquired  by  purchase  the 
first  heritable  debt  and  the  securities,  including 
that  over  A'e  property  in  George  Street, 
and  his  personal  obligation,  and  a  decree  of 
maills  and  duties,  entered  into  possession  of 
the  whole  subjects,  drew  the  rents  thereof,  and 
obtained  the  price  of  the  George  Street  subjects, 
which  were  sold.  In  an  action  at  the  instance 
of  the  trustee  on  A's  sequestrated  estate,  held 
(1)  that  B  was  bound  to  apply  the  whole  rents 
to  the  discharge,  in  the  first  place,  of  the  pre- 
ferable bond ;  and  (2)  that,  in  so  far  as  the 
rents  or  price  of  the  George  Street  subjects 
might  be  employed  in  discharging  the  said 
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preferable  debt,  A's  trustee  was  entitled  to  an 
assignation  to  the  preferable  security,  that  he 
might  operate  relief  out  of  the  subjects  em- 
braced in  it.  Scott  v.  Fotheringham,  1859,  21 
D.  737 ;  31  J.  397  * 

136.  Bight  to  Demand— Cautioner— Pay- 
ment—Heritable  Security— Priority  over 
Security  for  Subsequent  Loan.— A  lent  to  B 
a  sum  of  money  on  heritable  security  over 
certain  subjects.  C  bound  himself  as  cautioner 
for  payment  of  the  interest  Thereafter  A 
lent  B  a  further  sum  of  money  and  got 
another  heritable  bond  over  the  same  subjects. 
On  the  bankruptcy  of  B  the  subjects  proved 
insufficient  to  meet  both  loans.  Held  that  C 
was  entitled  to  insist  on  A's  ranking  the  bonds 
in  their  order,  or,  on  receiving  payment  by  C, 
assigning  the  first  bond  to  the  effect  of  ranking 
it  in  its  order.  Sligo  v.  Menzies,  1840,  2  D. 
1478;  15Fac.  1584* 

137.  Bight  to  Demand— Cautioner— Pay- 
ment of  Balance  Due  after  Deduction  of 
Dividend  on  Principal  Debtor's  Bankrupt 
Estate*— Cautioners  bound  with  a  bank  agent 
to  the  bank  for  all  loss  to  be  sustained  through 
the  acts  of  the  agent,  held  on  the  bankruptcy 
of  the  agent  indebted  to  the  bank  in  £15,000 
on  which  a  dividend  was  payable  leaving  a 
balance  of  more  than  £5000,  not  to  be  entitled 
on  paying  to  an  assignation  to  the  £5000  so  as 
to  draw  dividends  on  the  bankrupt's  estate. 
Balfbvr  &  Gibson,  v.  Borihwick,  1822,  1  Shaw's 
App.  131* 

138.  Bight  to  Demand— Cautioner— Bent 
—Landlord's  Hypothec. — A  cautioner  for  rent 
is  entitled  on  paying  the  rent  to  an  assignation 
to  the  landlord's  hypothec  Stewart  v.  Bell, 
31  May  1814,  17  F.  C.  638 ;  18  F.  C.  App. 
p.  499* 

139.  Bight  to  Demand— Co-Cautioners— 
Belief  inter  se— Payment  by  Third  Party. 

—Circumstances  under  which  the  holder  of  a 
bond,  in  which  three  cautioners  were  bound, 
was  held  not  obliged  to  assign  it  to  a  party  who 
interposed  for  one  of  them  who  was  oankrupt, 
sad  lor  the  purpose  of  recovering  from  the 
others  more  than  their  proper  share ;  but  that 
be  was  bound  to  assign  in  the  event  of  a  tender 
being  made  of  full  payment  by  a  third  party. 
M'GMvray  v.  Ml  Arthur,  1826,  4  S.  697 ;  1 
F«.  686.    See  6  S.  264* 

140.  Bight  to  Demand— Co-Obligants— 
Adjudication  of  Joint  Property— Tender  of 
Payment  by  One. — A  creditor  who  had 
adjudged  the  joint  property  of  several  co- 
obligants  held  not  bound  to  assign  subjects 
adjudged  and  decree  of  adjudication  to  one 
debtor  who  tendered  payment  of  balance.  Will 
t. Elder's Tn.,  1867,  6  M.  9 ;  40  J.  9* 

141.  Bight  to  Demand— Co-Obligants— 
Security. — Circumstances  in  which  a  co-obli- 
gant  held  not  entitled  to  demand  an  assignation 
of  a  separate  security  over  his  co-obligant's 
separate  estate,  in  order  to  operate  relief 
against  that  estate.  Henderson  v.  Glynn,  etc., 
1816,6  Pat.  207. 


142.  Bight  to  Demand— Debt— Compro- 
mise—Payment  by  Third  Party— Condi- 
tions.— Creditors  of  an  insolvent  estate  pro- 
posed to  compromise  with  a  debtor  to  the 
estate  for  £100.  Held  that  a  creditor  who 
offered  £100  could  demand  an  assignation  of 
the  claim  against  the  debtor  on  condition  of 
relieving  the  estate  of  all  expense  and  refund- 
ing any  surplus  recovered  beyond  his  full 
claim  against  the  estate.  Spence  v.  Gibson, 
1832,  11  S.  212  * 

143.  Bight  to  Demand  —  Decree  for 
Expenses— Payment  by  Third  Party.— Held 
that  a  party  with  a  decree  in  his  favour  for 
expenses,  as  the  condition  of  his  opponent  being 
allowed  a  new  trial,  was  bound  to  assign  the 
decree  to  a  third  party  tendering  jpayment. 
Smith  v.  Gentle,  1844,  6  D.  1164  ;  16  J.  507* 

144.  Bight  to  Demand— Debt— Payment 
by  Third  Party. — A  party  in  custody  upon 
diligence  on  a  decree  in  absence,  was  liberated 
upon  an  obligation,  bv  a  third  party  to  the 
messenger,  to  pay  the  debt.  Held  that  he  was 
not  entitled  to  refuse  to  fulfil  his  obligation, 
upon  the  ground  that  the  vouchers  of  the  debt 
were  not  delivered  up.    Bennett  v.  Clark,  1843, 

6  D.  285  ;  16  J.  164. 

145.  Bight  to  Demand  —  Landlord's 
Hypothec  —  Payment  of  Bent  by  Third 
Party. — Question,  whether  a  landlord  is  bound 
to  assign  to  the  agent  of  his  tenant,  whose  crop 
was  under  sequestration,  his  hypothec,  on  the 
agent  tendering  payment  of  the  rent.  Gordon 
v.  Graham,  1841,  2  Robin.  251.  Revg.  2  and  9 
Feb.  1841,  F.  C* 

146.  Bight  to  Demand  —  Policies  of 
Insurance  on  Cargo— Bond  of  respondentia 
—Reimbursement  by  Shipowners  for  Cargo 
Attached  under.  —  Shipowners  on  reim- 
bursing shiprjers  in  respect  of  cargo  attached 
and  sold  under  bond  of  respondentia  held  not 
entitled  to  an  assignation  from  the  latter  of 
their  insurance  policies  on  the  cargo,  or  to 
payment  of  the  sums  recovered  under  such 
policies.    Anderston  Foundry  Co.  v.  Law,  1869, 

7  M.  836 ;  41  J.  449  * 

147.  Bight  to  Demand— Security— Herit- 
able Creditors— Payment  of  Preferable  Debt 
by  Postponed  Creditor.— Held  that  a  post- 

Eoned  heritable  creditor  is  entitled,  on  payment 
y  him  of  a  first  heritable  debt,  to  demand  an 
assignation  thereto,  if  he  can  show  that  such 
assignation  is  necessary  to  enable  him  to 
recover  his  own  postponed  debt ;  but  held,  in 
the  circumstances  of  this  case,  that  no  such 
interest  was  instructed;  and  interdict,  therefore, 
refused  against  the  primary  creditor  proceeding 
to  sell  tne  lands,  notwithstanding  that  the 
postponed  creditor  offered  payment  of  his  debt 
on  receiving  an  assignation.  Cunningham's  Trs. 
v.  Hutton,  1847, 10  D.  307 ;  20  J.  77* 

148.  Bight  to  Demand  —  Security  — 
Trustee  on  Sequestrated  Estate— Payment 
of  Debt. — Held  that  the  trustee  upon  a 
sequestrated  estate,  having  offered  payment  of 
a  debt,  with  interest,  due  by  the  bankrupt,  was 
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entitled  to  an  assignation  of  a  security  held  by 
the  creditor,  and  that  the  latter  was  not 
eu titled  to  refuse  to  assign,  upon  the  ground 
either  (1)  that  the  trustee  nad  no  higher  right 
than  the  bankrupt,  and  that  the  latter  could 
not  have  demanded  an  assignation  ;  or  (2)  that 
the  rights  of  the  creditor  under  a  decree  of 
adjudication  against  the  bankrupt's  estate  for 
a  different  debt,  to  which  he  had  acquired 
right,  pendente  lite,  would  be  prejudiced  if  he 
were  compelled  to  assign  to  the  trustee. 
Fleming  v.  Burgess  &  Tr.,  1867,  5  M.  866  ;  39 
J.  481.  [See  also  as  to  assignation  of  securities 
by  creditor  claiming  in  sequestration,  Qreig 
v.  Crichton,  1853,  15  D.  742 ;  25  J.  444 ;  2 
Stuart  451.  Russell  v.  Daniel  db  Green,  1868, 
6  M.  648  ;  40  J.  334.  Henderson's  Tr.  v.  Auld 
&  Guild,  1872,  10  M.  946  ;  44  J.  525.]* 

149.  Bight  to  Demand— Security— Herit- 
able Creditors  — Bankruptcy  — Poinding— 
Payment  of  First  Bond. — A  heritable  creditor 
executed  a  poinding  of  the  ground,  and  there- 
after the  debtor's  estates  were  sequestrated 
under  the  Bankrupt  Act,  and  the  poinded 
effects  were  sold  by  the  trustee,  under  an 
arrangement  of  parties.  The  creditor  obtained 
full  payment  of  his  bond,  partly  under  a 
ranking  and  sale  of  the  heritable  estate,  and 
partly  irom  the  proceeds  of  the  poinded  effects 
paid  to  him  by  the  trustee.  Held  that  the 
creditor  was  not  bound  to  account  to  post- 
poned heritable  creditors  for  the  proceeds  of 
the  sale  of  the  poinded  goods,  but  must 
assign  to  them  his  claim  of  accounting  against 
the  trustee.  GoULie  v.  Bank  of  Scotland,  1834, 
12  S.  498. 

150.  Bight  to  Demand— Security— Herit- 
able Creditors— Liferentrix— Payment  by 
Third  Party. — A  party  made  a  loan  to  a 
liferentrix  over  the  subject,  on  an  assignation 
by  her  of  her  liferent  interest.  He  then  made 
another  advance  on  a  heritable  bond  over  the 
same  subject,  granted  to  him  by  the  fiars,  and 
the  liferentrix  for  her  liferent  interest.  He 
proposed  to  sell  under  the  bond,  to  which 
the  liferentrix  objected,  tendering  payment 
of  the  bond,  and  requiring  an  assignation  to 
that  party.  Held  that  the  liferentrix  had  no 
right  to  insist  on  such  assignation,  which 
would  be  injurious  to  the  creditor's  interest 
under  the  first  loan.  Mitchell  v.  Mackinlay, 
1842,  4  D.  634* 

151.  Bight  to  Demand— Security— Herit- 
able Creditors— Payment  of  First  Bond  by 
Postponed  Bondholder. — When  a  preferable 
heritable  creditor  enters  into  possession  of  the 
subjects  a  postponed  heritable  creditor  is 
entitled  on  payment  of  the  preferable  debt 
to  demand  an  assignation  of  the  prior  debt. 
Govan  v.  Govan,  1759,  2  Pat.  27  * 

152.  Title  to  Sue— Assignee— Assigna- 
tion after  Bankruptcy— Delivery— I  OU- 

A.  the  creditor  in  an  I  0  U  bearing  a  specific 
address  delivered  it  to  B  in  payment  of  a  debt, 
and  subsequently,  but  only  after  sequestration 
of  his  estates,  assigned  it  to  her.    Held  that 


B  had  no  title  to  sue.    Richards  v.  Cuthbert 
(0.  H.),  1866,  1  S.  L.  R.  128. 

153.  Title  to  Sue— Assignee— Assigna- 
tion by  Executrix  in  Possession  of  Licence 
to  Sue. — A  debtor  having  been  allowed  to 
escape  from  prison,  the  magistrates  of  the 
burgh  paid  the  debt  to  the  creditor,  and,  after 
his  death,  got  an  assignation  from  his  widow 
and  executrix,  who  had  obtained  a  licence  to 
sue.  Held  that  the  magistrates  had  a  good 
title  to  sue  for  the  debt.  Mags,  of  Wick  v. 
Forbes,  1849,  12  D.  299  ;  22  J.  71* 

154.  Title  to  Sue— Assignee— Assigna- 
tion —  Pendente  lite.  —  In  an  action  for 
reduction  of  an  arrestment  of  a  share  in  a 
railway  company,  a  party  sisted  as  assignee  of 
the  shareholder,  pendente  vrocessu,  was  held 
entitled,  after  the  action  had  been  dismissed  in 
so  far  as  the  pursuer  was  concerned,  to  insist 
in  it  for  his  own  interest,  although  the 
assignation  on  which  he  founded  contained  no 
assignation  of  the  action.  Anderson  v.  Scottish 
N.-R  Rly.  Co.,  1866,  1  S.  L.  R.  116. 

155.  Title  to  Sue— Assignee— Damages 
—  Seduction — Discharge.  —  The  representa- 
tives of  a  party  who  held  shares  in  a  company, 
but  who  had  sold  them  to  the  company,  raised 
action  against  the  company  and  against  certain 
shareholders,  concluding  against  the  company 
on  the  ground  of  essential  error  for  reduction 
of  the  sale,  and  for  count  and  reckoning  for 
the  profits  effeiring  to  the  shares,  and  alterna- 
tively against  the  individual  shareholders  for 
damages  on  the  ground  of  fraud.  A  com- 
promise was  effected  with  the  company, 
whereby  in  consideration  of  a  money  payment, 
the  sale  was  confirmed,  the  company  discharged, 
and  the  claim  of  damages  assigned.  Held  that 
the  company  could  not  insist  in  the  alternative 
conclusion  for  damages  against  the  other 
defenders.  Lothian  v.  Carron  Co.,  1864,  2  M. 
556  ;  36  J.  270  * 

156.  Title  to  Sue— Assignee— Damages 
— Relevancy. — Held  that  an  action  for  damages 
by  an  assignee  based  on  a  breach  of  contract 
with  his  cedent  must  contain  a  statement  (1) 
of  damage  incurred  by  the  cedent,  and  (2)  of 
the  assignee's  title  to  pursue.  Levett  v.  London 
&  N.-JV.  Rly.  Co.,  1866,  2  S.  L.  R.  207. 

157.  Title  to  Sue  —  Assignee  —  Debt- 
Assignation— Voucher  by  Debtor— Com- 
pletion.— A  bill  having  been  specially  assigned 
by  a  testator,  and  new  vouchers  of  the  debt 
granted  by  the  debtor  to  the  assignee,  who 
died  without  confirming  to  the  testator,  found 
that  the  executors  of  the  assignee  confirmed 
might  sue  for  the  debt.  Elder  v.  Marshall,  1830, 
9  S.  133. 

158.  Title  to  Sue— Assignee— Decree  in 
Suspension— Bond  of  Caution.— An  assigna- 
tion of  a  decree  in  a  suspension  finding  the 
letters  orderly  proceeded,  carries  right  to  the 
bond  of  caution  lodged  in  the  suspension ;  and 
the  assignee  may,  after  the  death  of  the  cedent, 
sue  without  confirmation.  Lyell  v.  Christie, 
1823,  2  S.  288* 
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159.  Title  to  Sue— Assignee— Horning— 
Poinding: — When  horning  is  raised  in  name 
of  one  party  and  is  assigned  to  another,  the 
assignee  cannot,  in  virtue  of  it,  execute  a 
poinding  in  his  own  name.  Kyle  v.  Thomson, 
12  Jnne  1813,  F.  C  * 

160.  Title  to  Sue— Assignee— Invalid 
Assignation  —  Jos  tertii  —  Where  parties 
assigned  a  patent  absolutely,  but  had  only 
right  to  assign  it  for  five  years,  held  that  this 
was  not  a  good  objection  by  a  third  party  to 
the  assignee's  right  to  sue  within  the  first  five 
years.     Siddons  v.  Ryder,  1825,  3  S.  576. 

161.  Title  to  Sue— Assignee— Patent— 
English  Contract— Informality— Interdict. 

—An  assignation  of  a  Scotch  patent  executed 
in  England  in  the  form  of  a  mutual  contract, 
but  signed  only  by  the  cedent,  held  sufficient  to 
entitle  the  assignee,  upon  finding  caution,  to 
interim  interdict  against  an  alleged  infringer. 
Grovcr  v.  Hunter  db  Barr,  1854,  26  J.  543. 

162.  Title  to  Sue— Assignee— Sequestra- 
tion—  Reduction  of  Conveyance.— To  en- 
title a  party  to  insist  in  an  action  of  reduction 
of  a  conveyance  or  transfer  of  money  by  a 
sequestrated  bankrupt,  as  assignee  of  the  credi- 
tors, he  must  have  an  assignation  to  that  special 
effect.     Glen  v.  Glen,  1826,  5  S.  11  * 

163.  Title  to  Sue— Cedent— Assignation 
in  Security. — An  assignation  of  a  claim,  in 
security  of  a  debt  due  to  the  assignee,  and  to 
the  extent  of  the  debt,  held  (after  notice  to  the 
assignee,  who  did  not  object)  not  to  preclude 
the  cedent  from  pursuing  for  recovery  of  the 
claim  so  assigned.  Robertson  db  Go,  v.  Exley, 
DimsdaU,  db  Co.,  1832,  11  S.  91  * 

164.  Title  to  Sue  —  Cedent  —  Cessio  — 
Betroceesion  pendente  lite.— A  party  who 
had  granted  a  disposition  omnium  bonorum  in 
a  cessio,  raised  a  process  of  accounting  regard- 
ing a  part  of  his  property,  and  thereafter 
obtained  a  retrocession ;  held  that  the  radical 
title  having  been,  in  his  person,  burdened  only 
with  the  disposition,  the  retrocession  removed 
that  burden,  and  entitled  him  to  insist  in  the 
action.  Barry  v.  Gtddes,  1829,  8  S.  53  ;  5  Fac. 
50* 

165.  Title  to  Sue  —  Cedent  —  Sist  of 
Assignee. — On  an  objection  to  the  instance  of 
a  pursuer,  that  he  is  by  assignation  divested, 
it  is  competent  for  his  assignee  to  sist  himself 
without  the  consent  of  the  defender.  Fraser  v. 
Dwptid,  1838. 16  S.  1130  * 

166.  Title  to  Sue— Guarantee  of  Bill- 
Delivery. — A  letter  of  guarantee  was  granted 
to  the  payee  of  a  bill,  who  delivered  it  along 
with  the  bill  to  a  bank,  by  whom  it  was 
discounted.  Held  that  the  bank  was  entitled 
to  recover  from  the  granter  of  the  letter  with- 
out any  special  assignation,  and  although  the 
payee  haa  discharged  the  obligation.  Forbes 
&  Co.  v.  Macnab,  29  May  1816,  F.  C  * 


ATTAINDER 

1.  Act  —  Misnomer.  —  Held  that  an 
attainder  was  not  vitiated,  although  in  the 
Act  the  person  was  named  "Wakinshaw" 
instead  of  "  Walkinshaw,"  and  as  being  of 
"  Scotstoun  "  (the  estate  of  his  father),  although 
at  the  time  ne  was  not  infeft  in  any  lands. 
WaUeinshaw  v.  His  Majesty's  Advocate,  1737, 
1  Pat  197.  Affg.  M.  4723;  Elc.  voce  "Falsa 
Demonstration 

2.  Act  —  Misnomer.  —  Alexander,  Lord 
Forbes  of  Pitsligo,  held  to  be  attainted  by  the 
attainder  of  u  Alexander,  Lord  Pitsligo."  Lord 
Advocate  v.  Lord  Forbes  of  Pitsligo,  1751,  1  Pat. 
482.  Revg.  Elc.  voce  "  Forfeiture,"  Nos.  9  and 
10. 

3.  Bill — Signature.  —  A  bill  to  remove 
attainder  must  have  the  royal  signature. 
Earldom  of  Perth,  1853,  1  Macq.  776* 

4.  Effect  of— -Entail— Prior  Contraven- 
tion.— An  heir  of  entail  in  possession  being 
attainted,  held  that  it  was  incompetent  for  a 
substitute  heir  to  bring  a  declarator  of  irritancy 
founded  on  an  act  of  contravention  com- 
mitted some  time  prior  to  the  attainder.  Lord 
Advocate  v.  Gordon,  1751,  1  Pat.  508.  Affg. 
M.  4728  ;  Elc.  voce  Taillie,  No.  39* 

5.  Effect  of— Entail— Substitutes.—  Held 
(1)  that,  by  attainder  of  the  heir  in  possession 
of  an  entailed  estate,  the  estate  was  forfeited  to 
the  Crown,  not  only  during  his  own  life,  but 
so  long  as  there  should  survive  any  issue  of 
his  body  who  would  have  been  entitled  to 
succeed  under  the  entail,  had  there  been  no 
attainder  ;  and  after  that,  that  the  estate  went 
to  the  heir-substitute,  whose  interest  could 
not  be  cut  off  by  the  attainder ;  and  (2)  that 
the  attainted  heir  having  died  survived  by 
issue,  who  were  aliens,  and  so  incapable  of 
succession,  the  substitute  next  called  was 
entitled  to  declarator  that  the  Crown's  right 
had  determined.  The  Lord  Advocate  v.  Gordon, 
1754,  1  Pat.  508, 558.  Altering  M.  4728,  4737  ; 
Elc.  voce  Taillie,  No.  39  * 

6.  Effect  of— Entail  not  Recorded  — 
Substitutes— Issue.— The  heir  in  possession 
of  an  estate  being  attainted,  his  lands  were 
forfeited.  His  brother  claimed  them  under 
the  Vesting  Act  as  a  substitute.  Held  (1)  that 
the  entail  not  having  been  recorded  in  terms 
of  the  Act  1685,  was  null,  and  that  no  claim 
could  be  sustained  thereon  ;j  (2)  that  the 
appellant  was  not  entitled  to  claim  the  for- 
feited estate,  as  he  was  not  an  heir-substitute, 
but  an  heir-male  of  the  marriage ;  and  (3)  that 
the  deed  he  founded  on,  not  containing  pro- 
hibitory, irritant,  and  resolutive  clauses,  nor 
recorded,  could  not  support  his  claim.  Mercer 
v.  His  Majesty's  Advocate,  1753, 1  Pat.  538  ;  Elc. 
Notes  461. 

7.  Effect  of  —  Entail  not  Recorded— 
Substitutes  —  Apparency  —  Crown's  Title. 
— Under  a   strict   entail   duly  recorded  the 
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possessor's  attainder  for  treason  affects  only 
himself  and  the  heirs  of  his  body,  leaving 
substitutes  untouched. 

But  under  any  entail  not  duly  recorded  the 
possessor's  attainder  for  treason  vests  the 
estate  in  the  Crown  absolutely,  the  interests  of 
substitutes  perishing.  These  consequences 
will  follow  though  the  attainted  possessor  may 
have  made  up  no  title  and  is  merely  heir 
apparent ;  the  estate  vesting  in  the  Crown  at 
once  and  completely  by  virtue  of  its  super- 
eminent  title. 

Circumstances  in  which  a  party  who  had 
served  heir  to  the  heir  of  entail  last  infeft 
before  the  forfeiture  had  no  title  to  reduce  a 
disposition  by  the  Crown  to  the  heir  of  the 
attainted  heir  apparent.  Earl  of  Perth  v. 
Lady  WUloughhy  de  Eresbxfs  Trs.,  1871,  9  M. 
(H.  L.)  83  ;  43  J.  394 ;  L.  R.  2  Sc.  Apps.  139  * 

8.  Effect  of— Scots  Peerage.— Under  7 
Anne  c.  21,  the  effect  of  attainder  upon  a  Scotch 
peerage  is  the  same  as  the  effect  of  attainder 
upon  an  English  or  British  peerage.  Earldom 
of  Perth,  1853,  1  Macq.  776* 

9.  Effect  of— Subjects  Affected.— A  person 
was  attainted  by  virtue  of  an  Act  which 
declared,  that  if  he  did  not  surrender  himself 
before  12th  July  1746  he  should  stand  attainted 
from  the  18th  April  preceding.  Held  that  the 
forfeiture  did  not  operate  so  as  to  incapacitate 
him  from  taking  a  succession  which  opened  to 
him  on  11th  May,  and  therefore  that  the 
subject  of  the  succession  was  forfeited  to  the 
Crown.  Drummond  v.  Lord  Advocate,  1751, 
1  !Pat  503.  Affg.  M.  4874 ;  Elc.  voce  For- 
feiture* 

1 0.  Procedure.  — Course  of  proceeding  when 
it  appeared  that  a  claimant's  pedigree  was 
proved,  but  that  attainders  stood  in  the  way. 
Earldom  of  Perth,  1853,  1  Macq.  776* 

11.  The  Clan  Act  (1  Geo.  i.  c.  20)— 
Onerous  or  Gratuitous   Conveyance  ?— A 

conveyance  by  a  father  to  his  son,  after  the 
date  specified  in  the  Act  1  Geo.  I.  c.  20, 
sustained  as  the  debts  charged  on  the  estate, 
and  for  which  the  son  became  personally  liable, 
were  nearly  equal  to  the  value  of  the  lands. 
The  Lord  Advocate  v.  Lord  Boyd,  etc.,  1751,  1 
Pat.  498.  Affg.  M.  14,768  ;  Elc.  voce  Forfeiture, 
No.  8. 
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Arrestment,  1,  38. 

Bank  and  Customer,  2-4. 

Bank  as  Agent,  see  title  Agency,  Pt.  II., 

No.  121. 
Bank  Agent,  5-12. 

Authority  to  Bind  Bank,  see  title 

Agency,  Pt.  II.,  Nos.  129,  133,  138- 

140,  189,  200. 
Bank  Books,  13. 
Bank  Draft,  14,  15  ;  Stamp  on,  see  title 

Revenue. 


Bank  Notes,  16, 17. 

Bank  of  Scotland,  18. 

Bill  of  Exchange,  19-22 ;  and  see  that 
title. 

Cash-Credit,  24-33. 

In  Bankruptcy,  see  title  Bankruptcy^ 

Nos.  467,  483,  978,  987-989. 
Cautioner  in,  see  title  Caution. 
Interest  on,  see  title  Interest. 

Cashier,  33,  34,  58. 

Cheque,  35,  36 ;  see  titles  Bill  of  Ex- 
change and  Loan. 

Claim,  etc.,  in  Sequestration,  see  title 
BanJcruptcy,  Nos.  368-370,  376, 
396,  446,  467,  473,  483-485,  1175- 
1176,  1203,  1222. 

Company  Law,  see  title  Company. 

Compensation,  see  that  title. 

Deposit-Receipt,  37-42. 

Donation,  as  Importing,  see  title  Dona- 
tion. 

Draft,  14, 15. 

Forgery,  40,  43,  48 ;  and  see  title  Bills  of 
Exchange. 

Insolvent,  44. 

International  Law,  44. 

Joint  Account,  46. 

Letter  of  Credit,  47-50. 

In  Bankruptcy,  see  title  Bankruptcy, 
No.  753. 

Manager,  51-53. 

Overdraft,  56. 

Pass  Book  Entry,  54,  55. 

Bight  of  Retention,  see  title  Retention. 

Savings  Bank,  55,  57. 

Stock  of  Bank,  59. 

Title  to  Sue- 
Bank  Officials,  12,  34,  52,  53,  58. 
Bank,  see  title  Process. 

1.  Arrestment  —  In  Hands  of  Bank 
Agent — Designation. — Arrestment  of  funds 
in  branch  bank  in  hands  of  bank  agent — How 
arrestee  to  be  designed.  Graham  v.  Macfarlane 
&  Co.,  1869,  7  M.  640 ;  41  J.  332* 

2.  Bank  and  Customer— Annual  Settle- 
ment— Accounting. — A  party  had  a  cash- 
credit  with  a  bank,  and  took  receipts  from  the 
bank  for  all  sums  paid  in  by  him,  but  gave  back 
these  receipts  at  the  annual  settlement  of  his 
accounts,  which  took  place  on  an  examination 
of  vouchers  and  of  the  bank  ledger,  after  which 
a  balance  was  struck  and  signed  by  the  bank 
and  himself,  which  was  carried  to  a  new 
account.  This  annual  settlement  was  repeated 
for  seven  successive  years,  when  the  party  paid 
up  the  whole  balance  due  by  him,  and  retired 
his  cash-credit  bond.  Held,  in  a  subsequent 
action  of  accounting  by  the  bank  (the  object  of 
which  was  to  obtain  payment  of  a  sum  of  £191 
entered  to  his  credit  in  their  private  books 
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prior  to  all  these  settlements,  which  the  bank 
alleged  was  an  error  calculi,  and  that  no  such 
earn  had  ever  been  paid  by  him),  that  he  was 
entitled  to  refuse  to  go  into  any  such  account- 
ing. Walker  v.  Drummond,'  18  May  1836, 
F.  C. ;  14  S.  780. 

3.  Bank  and  Customer  —  Two  Debts 
with  Different  Securities  —  Allocation  of 
Funds. — A  party  was  debtor  to  a  bank — (1)  in 
a  bill  for  his  own  behoof,  along  with  another 
is  co-obligant ;  and  (2)  in  a  bill  which  he  had 
accepted,  and  for  payment  of  which  the  bank 
held  a  third  party  bound  in  a  promissory-note 
in  coUateral  security.  The  bank,  on  demand 
of  this  third  party,  imputed  funds  in  their 
hands  belonging  to  the  debtor  ratably  in  ex- 
tinction of  the  debts  due  under  both  bills. 
Held,  in  an  action  against  this  third  party  by 
the  co-obligants  in  the  first  bill,  that  the  bank 
was  entitled  so  to  impute  the  funds  in  its 
hands.  Dichon  v.  Moncrieff,  1853,  16  D.  24  ; 
86  J.  26. 

1  Bank  Agent— Bill— Failure  to  Present 
for  Acceptance   Timeously— Liability.— A 

bank  agent,  who  had  discounted  a  bill  payable 
at  four  days'  date,  sent  it  to  another  bank 
agent  upon  the  second  day  after  date,  for 
negotiation.  Held  that  the  latter  was  bound  to 
present  it  for  acceptance  as  soon  as  he  could, 
and  having  failed  to  do  so,  was  liable,  upon 
the  insolvency  of  the  drawer,  to  the  bank  for 
the  value,  without  recourse  against  the  agent 
who  discounted  it  Dunlop  v.  Hamilton  <k  Co., 
16  Jan.  1810,  F.  C  * 

5.  Bank  Agent— Bill  Found  in  Reposi- 
tories,— Question  as  to  whether  a  bill  charged 
on  by  a  bank  had  been  paid  to  the  bank  agent, 
it  having  been  found  in  his  repositories. 
MlLaren  v.  Leith  Bank,  1822, 1  S.  272. 

6.  Bank  Agent-Liability  to  be  Sned- 
Proceea. — A  preliminary  defence  in  an  action 
against  a  bank  and  their  agent  in  a  branch 
establishment,  for  repetition  of  money  alleged 
to  have  been  paid  to  the  latter  on  account  of 
the  bank,  that  as  the  action  had  arisen  out  of 
a  bank  transaction,  it  was  competent  only 
against  the  bank,  who  were  ready  and  able  to 
answer  the  demand,  repelled  hoc  statu.  Cooper 
t.  North  of  Scotland  Bank,  1849,  12  D.  176  ;  22 
J.  26.  See  Russell  &  Aitken  v.  M'Farlane, 
1837,15  8.989;  12  Fac.  905* 

7.  Bank  Agent  -  Liability  of  Bank.— 

Parties  depositing  money  with  bank  agents  in 
ignorance  that  the  latter  secretly  carried  on 
bnainess  on  their  own  account,  and  getting  a 
receipt  dated  "  bank  office  "  and  signed  without 
the  addition  of  "  agents,"  held  not  entitled,  on 
the  agents'  bankruptcy,  to  recover  from  the 
bank  Watson  v.  Bank  of  Scotland,  15  and  26 
Mar.  1813,  F.  C. ;  1  Dow  40 ;  5  Pat.  655. 
Kevg.  15  May  1806,  F.  C;  M.  "Mandate" 
App.  No.  3* 

8.  Bank  Agent  — Liability  of  Bank.— 

A  party,  at  the  request  of  a  bank  agent,  gave 
him  bifla'which  the  aeent  ostensibly  discounted, 
bat  the  party  allowed  him  to  keep  the  proceeds 


for  his  private  accommodation,  and  the  agent 
became  bankrupt;  held  that,  although  the 
discount  of  the  bills  was  reported  to  the  bank, 
they  were  not  liable  for  the  money.  A  rmstrongls 
Assignees  v.  Leith  Bank,  1831,  9  S.  839.  * 

9.  Bank   Agent  —  Liability  of  Bank.— 

A  party  deposited  two  sums  successively  with 
the  agent  of  an  Edinburgh  chartered  bank, 
receiving  official  receipts  and  letters  by  the 
agent  marked  "private"  agreeing  to  make  up 
the  interest  on  the  one  sum  to  one-half  per 
cent,  and  on  the  other  to  one  per  cent,  more 
than  the  ordinary  bank  interest,  provided 
payment  of  the  sums  were  not  demanded  till 
twelve  months  had  elapsed  ;  and  the  first  sum 
was  entered  in  the  bank  books,  but  the  second 
was  not.  Held,  on  the  absconding  of  the  agent, 
that  the  bank  was  liable  in  payment  of  both 
sums,  with  interest  at  the  ordinary  rate.  Craw 
v.  Commercial  Bank,  1840,  3  D.  193;  16 
Fac.  146. 

10.  Bank  Agent  — Liability  to  Bank- 
Change  of  Partners— Bank  Books.- A  bank 
agent  was  bound  to  account  to  the  bank,  whoever 
might  be  the  partners  for  the  time,  and  to  the 
cashier  for  the  time,  and  execution  was  made 
competent  either  at  the  instance  of  the  bank  or 
of  the  cashier,  and  diligence  was  raised  in 
name  of  the  partners  and  cashier,  and  after  the 
death  of  some  of  the  partners  a  charge  was 
given  in  name  of  the  survivors  and  the  same 
cashier.  Held  that  the  charge  was  good.  A 
stated  account  from  bank  books  held  in  terms 
of  a  bond  to  warrant  diligence  on  the  bond. 
Paisley  Union  Bank  v.  Hamilton,  1831,  9  S. 
488* 

11.  Bank  Agent  —  Separate  Business  — 
Liability  of  Bank. — A  bank  found  liable  to 
account  for  a  bill  in  terms  of  an  obligation  by 
their  agent  granted  in  his  individual  name, 
the  bill  having  been  entered  in  the  books  of 
the  bank  as  discounted,  although  it  was  alleged 
that  the  agent  carried  on  business  for  his  own 
private  behoof.  Normand  v.  Macartney,  1823, 
2  S.  452  * 

12.  Bank  Agent— Title  to  Sne— Deriva- 
tive Title  —  Assignation.  —  A  bill  blank 
indorsed  was  deposited  with  a  bank  agent  as  a 
security  to  the  Dank  for  advances.  After  the 
bill  had  been  protested  in  name  of  the  bank, 
the  agent  paid  the  advances  guaranteed  by  the 
bill,  and  in  his  own  name  raised  an  action, 
during  the  dependence  of  which  he  obtained 
an  assignation  from  the  bank.  Held  that  the 
agent  had  no  title  to  sue  in  his  individual 
name,  not  having  libelled  a  derivative  title ; 
but  his  right  to  insist  in  a  new  action  laid  on 
the  assignation  reserved.  Burness  v.  Goodfellow, 
1858,  20  D.  1084 ;  30  J.  655. 

13.  Bank  Books— Liability  to  Disclose. 

—  Question,  whether  a  banker  is  bound  to 
exhibit  his  books  to  an  executor,  on  an  allega- 
tion that  the  defunct  did  business  with  him. 
Clark  v.  Mitchell,  1825,  4  S.  102  * 

14.  Bank  Draft— Alteration  — Liability 
of  Indorser.— A  bank  draft  was  indorsed  by 
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the  payee,  and  cashed  by  the  drawer,  at  a 
bank  other  than  that  on  which  it  was  drawn, 
by  which  last,  when  presented,  it  was  dis- 
honoured. Thereafter,  the  sura  in  figures 
(that  which  was  paid)  not  corresponding  with 
that  in  writing,  an  alteration  was  made  by  the 
drawer,  without  consent  of  the  indorser,  to 
correct  the  mistake.  Held  (1)  that  a  party 
indorsing  a  draft  on  a  bank  becomes  liable  for 
its  contents;  and  (2)  that  the  draft  being 
altered  in  essentialibus,  the  document  was  void 
at  common  law,  and  would  not  support  an 
action  against  the  indorser.  Edinburgh  & 
Glasgow  Bank  v.  Samson,  1858,  20  D.  1246 ; 
30  J.  739  * 

15.  Bank  Draft— Payable  to  Bearer.— A 

draft  on  a  bank  in  the  form  of  an  order  to 
debit  the  drawer's  account  with  a  sum,  without 
mention  either  of  "  the  bearer  n  or  of  a  payee, 
is  a  draft  payable  to  the  bearer  in  the  sense  of 
the  Act  55  Geo.  in.  c.  184.  It  does  not  loose 
the  privileges  conferred  by  the  Act,  by  bearing 
on  the  lower  part  of  the  paper,  apart  from  the 
signature  or  address,  a  memorandum  by  the 
drawer  (such'  as  "  per  James  Martin  ").  But 
if  such  an  addition  be  inserted  in  the  draft 
itself  before  the  signature,  and  as  part  of  the 
order,  it  is  to  be  regarded  as  a  draft  payable  to 
the  party  mentioned,  and  therefore  not  entitled 
to  tne  statutory  privilege  as  payable  to  the 
bearer.  Swan  v.  Bank  of  Scotland,  1841,  4  D. 
210  ;  14  J.  82  * 

16.  Bank  Notes— Poinding.— Question  as 
to  the  competency  of  poinding  bank  notes. 
Alexander  v.  M'Lay,  1826,  4  S.  439. 

17.  Bank  Notes— Cut  in  Half-Liability 
of  Bank. — A  person  cut  in  two  the  notes  of 
the  Bank  of  Scotland,  for  more  safe  trans- 
mission (as  he  alleged),  and  one  set  of  the 
halves  was  stolen  ;  held  that  the  bank  was  not 
bound  to  pay  on  production  of  the  other  set, 
although  the  value  of  the  stamp,  charges  for 
issuing  new  notes,  and  security  against  any 
demand  for  the  lost  halves  were  offered. 
Maberly  v.  Bank  of  Scotland,  27  Feb.  1822,  F.  C. ; 
1  S.  360.  Reversed,  and  remitted  to  allow  a 
proof  of  an  averment  that  the  notes  had  been 
cut  maliciously  and  designedly  to  injure  the 
bank,  1825,  1W.&S.  10* 

18.  Bank  of  Scotland- Act  19  July  1695 
— Naturalisation. — A  foreigner  acquiring  by 
transfer  shares  of  the  stock  of  the  Bank  of 
Scotland,  has  no  right  to  the  privileges  of  a 
naturalised  Scotchman,  in  terms  of  tne  stat. 
1695,  constituting  the  bank.  Macao  v.  Officers 
of  State,  1822,  1  Shaw's  App.  138. 

19.  Bill  of  Exchange  —  Bankruptcy  of 
Drawer. — A  drawer  of  a  bill  of  £704,  who 
had  discounted  it  with  a  bank,  offered  to  retire 
it  by  transmitting  another  of  £140,  and  to  pay 
the  balance  by  applying  a  sum  at  his  credit  in 
his  account;  and  the  offer  was  accepted,  and 
the  new  bill  transmitted,  but  the  drawer  there- 
after became  bankrupt  while  the  bill  of  £704 
remained  with  the  bank.  Held,  in  a  question 
with  the  acceptor,  that  the  bank  could  not 


impute  the  bill  of  £140,  and  the  balance  to 
other  transactions  with  the  drawer,  so  as  to 
have  recourse  upon  the  acceptor  of  the  bill  for 
£704.    Allan  v.  Allan  &  Co.,  1831,  9  S.  519  * 

20.  Bill  of  Exchange— Held  Merely  for 
Negotiation— Liability.— A  party  delivered 
to  his  bankers  in  Edinburgh  a  bill  drawn  on  a 
person  in  Calcutta,  which  they  undertook  to 
negotiate,  and  at  maturity  to  place  the  proceeds 
to  nis  credit ;  and  they  sent  it  to  their  cor- 
respondents in  India,  who  received  payment 
and  became  bankrupt.  Held  that  the  bankers 
were  liable  for  the  amount.  Ramsay,  Bonarsy 
&  Go.  v.  Mackersy,  1843,  2  Bell  30.  Revg. 
2  D.  1003 ;  15  Fac.  1072* 

21.  Bill  of  Exchange— Liability  of  Bank 
for  Due  Negotiation.— The  holder  of  a  bill 
about  to  fall  due,  sent  it  to  a  bank  to  present 
it  and  obtain  payment;  and  the  bank  having 
presented  it  after  the  usual  business  hours, 
protested  it  for  non-payment,  and  sent  it  back 
to  the  holder,  who  thereupon  did  diligence 
against  the  effects  of  the  acceptor,  who  after- 
wards was  found  entitled  to  damages  against 
the  holder.  Held  that  the  holder  was  entitled 
to  relief  from  the  bank.  Houldsworth  v.  British 
Linen  Co.,  1850,  13  D.  376 ;  23  J.  162. 

22.  Bill  of  Exchange— Negligence  of  Bank 
— Liability.  —  Where  a  bill  deposited  in  a 
bank  had  been,  through  mistake  of  the  bank, 
delivered  to  a  third  party  having  a  partial 
interest  in  it,  held  that  the  bank  were  bound 
to  restore  the  bill  to  the  depositor,  or  pay  him 
the  full  amount  of  it  without  deduction  of 
the  third  party's  partial  interest.  Vignes  v. 
Edinburgh  &  Leith  Bank,  1842,  4  D.  1424 ; 
14  J.  514. 

23.  Cash-Credit— Bank  Refusing  Credit 
— Action  of  Damages. — A  customer  of  a  bank 
raised  an  action  for  damages,  in  respect  that 
having  pledged  his  property  in  security  of  a 
cash-credit,  the  bank,  by  refusing  to  advance 
the  full  amount  of  it,  and  using  diligence  on 
bills  due  by  him  instead  of  debiting  his 
account  with  the  amount  of  them,  had  caused 
such  embarrassment  in  his  affairs  as  compelled 
him  to  apply  for  sequestration.  Held  that  the 
pursuer  had  not  averred  relevant  ground  to 
support  the  conclusions  of  the  action.  Johnston 
v.  Commercial  Bank,  1858,  20  D.  790 ;  30  J. 
427* 

24.  Cash-Credit  Bond— Ascertainment  of 
Balance. — A  clause  in  a  cash-credit  bond  to  a 
bank,  bearing  that  a  balance  ascertained  by 
the  cashier  should  fix  the  sum  due  by  the 
obligant,  does  not  preclude  him  from  show- 
ing that  the  balance  is  erroneous.  Smith  v. 
Drummond,  1829,  7  S.  792  ;  4  Fac.  107a 

25.  Cash-Credit  Bond— Caution— Fraud 
by  Debtor  upon  His  Cautioner.— A  bank  is 
not  responsible  for  fraud  committed  by  a  party, 
to  whom  they  agree  to  grant  a  cash-credit, 
upon  persons  whom  he  induces  fraudulently 
to  sign  the  bond  of  caution  for  its  payment. 
Issue  to  prove  such  fraud  in  an  action  against 
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the    bank   disallowed.      Munro   v.   Caledonian 
Banking  Co.,  1866,  1  S.  L.  R.  108. 

26.  Cash  -  Credit  Bond  —  Closing  of 
Account— Death  of  Co-Ohtigant—  One  of 
the  co-obligants  in  a  bond  for  a  cash-credit 
account,  to  be  kept  in  name  of  his  eldest  son, 
died  intestate :  the  son  took  the  heritable 
estate,  and  confirmed  as  executor.  Some  years 
afterwards  the  cash-credit  account  was  doc- 
queted  by  the  bank,  "This  account  settled, 
and  the  balance  paid."  Nevertheless  money 
continued  to  be  advanced  on  the  account  to 
the  son  until  he  became  bankrupt,  nineteen 
years  after  his  father's  death.  Held  that  the 
bank  had  no  claim  against  one  of  the  younger 
sons  who  had  received  his  share  of  the  residue 
of  his  father's  estate.  Question :  Does  the 
death  of  one  co-obligant  import  a  termination 
of  the  operations  under  a  cash-credit  bond? 
WyllU  v.  Fiddes,  1853,  16  D.  180  ;  26  J.  80  * 

27.  Cash-Credit  Bond  — Construction— 
Discharge  of  Co-Obligants.— Where  it  was 
declared  in  a  cash-credit  bond  that  it  was  not 
to  supersede  the  security  held  by  the  bank, 
in  terms  of  their  contract,  over  shares  then 
belonging  or  which  might  belong  to  the 
parties ;  and  the  obligant,  in  whose  name  the 
credit  was  to  be  operated  on,  was  then  possessed 
of  certain  shares  which  the  bank,  after  the  full 
amount  of  the  credit  was  drawn  out,  allowed 
hiin  to  dispose  of, — held  that  their  doing  so 
liberated  the  other  obligants.  Macartney  v. 
Jtfodbotsie,  1831,  5  W.  &  S.  504.  Revg.  8  S. 
862 ;  5  Fac.  682  * 

28.  Cash -Credit  Bond  —  Co-Obligants  — 
Stamp  Acta — A  party  who  was  entitled  to 
operate  under  a  cash-credit  bond  having  signed 
a  doequet,  bringing  out  a  balance  against  him, 
held  not  competent  for  the  co-obligants  to  plead 
that  the  advances  by  which  that  balance  was 
brought  out  had  been  made  on  drafts  in 
violation  of  the  Stamp  Acts.  Swan  v.  Bank 
o/  Scotland,  1835,  2  S.  &  M'L.  67.  Revg. 
13  S.  403;  10  Fac.  225* 

29.  Cash-Credit  Bond— Death  of  Obligant 
—Liability  of  Co-Obligants. — Held  that  it  is 
not  the  duty  of  the  bank,  on  the  death  of  one 
of  the  co-obligants  in  a  cash-credit  bond,  to 
give  notice  to  his  representatives  of  its  exist- 
ence. British  Linen  Co.  v.  Monteith  &  Others, 
1858,  20  D.  557  ;  30  J.  304  * 

30.  Cash-Credit  Bond—  Inhibition.—  Held 
that  the  use  of  inhibition  against  a  debtor  does 
not  destroy  the  effect  of  a  cash-credit  heritable 
bond  recorded  prior  to  the  date  of  the  inhibi- 
tion as  a  security  to  a  bank  for  advances  made 
after  the  date  of  the  inhibition,  or  render  tbe 
bank  liable  for  the  loss  thereby  sustained  by 
the  inhibiting  creditor.  CampbeWs  Tr.  v.  De 
Lite*  Exrs.,  1870,  9  M.  252  ;  43  J.  178  * 

3L  Cash-Credit  Bond— Obligant's  Lia- 
bility—Application of  Payments.— Three 
parties  granted  to  a  bank  a  cash-credit  bond 
in  the  usual  style  for  £400  on  an  account  to 
be  operated  on  by  one  of  their  number.  The 
account  was  overdrawn  at  its  close.    The  holder 


of  the  credit  died  insolvent  in  1850.  It  had 
been  annually  balanced  in  tbe  books  of  the 
bank,  and  interest  annually  accumulated. 
Held,  in  a  question  with  one  of  the  co-obligants 
— (1)  that  the  co-obligant  was  liable  for  the 
whole  account  up  to  the  stipulated  amount  of 
the  credit,  and  was  not  entitled  to  demand 
that  the  overdrafts  should  be  separated,  and 
that  sums  received  by  the  bank  from  the 
debtor's  estate  should  be  applied  to  the  extinc- 
tion of  the  drafts  to  which  his  liability  was, 
on  his  contention,  limited ;  (2)  that  tbe 
accumulation  of  interest  at  each  annual  balance 
converted  the  interest  into  an  advance  by  the 
bank,  and  that  the  bank  could  not  remodel  the 
account  as  stated  in  its  books,  so  as  to  make 
a  co-obligant  liable  in  the  stipulated  amount 
of  the  credit,  with  interest  from  the  date  when 
the  account  became  overdrawn ;  and  (3)  that 
the  co-obligant^  liability  at  the  death  of  the 
holder  of  the  credit  did  not  exceed  £400,  with 
interest  from  the  last  balance.  Reddie  v. 
Williamson,  1863,  1  M.  228 ;  35  J.  170  * 

32.  Cash-Credit  Bond  —  Suspension  on 
Consignation— Pactum  illicitnm.— A  stipu- 
lation in  a  bond  for  a  cash -credit  that  no 
suspension  shall  be  competent  except  on 
consignation,  is  not  effectual.  Forrester  v. 
Walker,  27  June  1815,  F.  C* 

33.  Cashier— Assignation  of  Cash-Credit 
Bond. — A  cash-credit  bond  granted  to  a  bank 
held  to  be  validly  assigned  by  their  cashier. 
Clarke  v.  Wilson,  1830,  8  S.  1025  * 

34.  Cashier— Title  to  Sue  for  Bank- 
Action  sustained  at  the  instance  of  a  cashier 
for  behoof  of  an  unincorporated  bank.  Ques- 
tion, whether  an  entry  at  the  stamp-office  by  a 
bank,  under  the  7  Geo.  iv.  c.  67,  made  after 
the  period  therein  mentioned,  entitled  them  to 
the  benefit  of  it.  Cheyne  v.  Little,  1828,  7  S. 
110.  Cf.  Cheyne  v.  Walker,  1828,  7  S.  60 ; 
4  Fac.  56* 

35.  Cheque  — Mandate  — Revocability— 
Proof! — A  bank  cheque  is  a  mandate,  and 
irrevocable  if  given  for  an  onerous  cause,  but 
revocable  if  it  is  not.  A  person  alleging  that 
a  cheque  was  given  to  him  in  payment  of  a 
debt  must  prove  his  averment.  Circumstances 
in  which  held  that  onerosity  had  not  been 
proved.    Spinks  v.  Lines,  1866,  1  S.  L.  R.  129. 

36.  Cheque  —  Indorsation.  —  Question, 
whether  a  bank  is  entitled  to  require  the 
holder  of  a  cheque  payable  to  bearer  to 
indorse  it  ?  Haldane  (Speirs'  Factor)  v.  Speirs, 
1872,  10  M.  537  ;  44  J.  305  * 

37.  Deposit-Receipt  — Agent  and  Prin- 
cipal— Liability  of  Bank. — A  factor,  whose 
commission  gave  no  special  power  to  operate 
on  his  principal's  bank  account,  deposited  in 
bank,  on  a  deposit-receipt,  a  sum  in  name  of 
his  principal.  He  afterwards  uplifted  the 
money,  redelivering  the  deposit-receipt,  and 
granting  a  written  discharge  to  the  bank. 
Twelve  years  after  the  date  of  the  transaction 
the  principal  brought  an  action  against  the 
bank.    Held  that  the  principal  was  not  entitled 
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to  recover.     Stewart  v.  Central  Bank  of  Scotland, 
1869,  21  D.  1180 ;  31  J.  644. 

38.  Deposit  -  Receipt  —  Arrestment  — 
Delay  by  Bank  —  Process.  —  In  an  action 
brought  by  the  payee  in  a  deposit-receipt  for 
payment,  on  the  allegation  that  the  bank  had 
refused  to  pay,  after  which  it  had  been  arrested, 
the  bank  stated  that  there  were  other  actions 
in  court,  viz.  a  reduction  of  the  receipt,  and  a 
inultiplepoinding  relating  to  the  sum  contained 
in  it,  and  moved  the  court  to  sist  the  action 
against  them,  until  it  should  be  ascertained  in 
the  reduction  or  inultiplepoinding  who  had 
right  to  the  money.  Held  that  the  pursuer 
was  entitled  to  proceed  with  the  action,  and 
motion  refused.  Mitchell  v.  Royal  Bank,  1854, 
17  D.  228,  657  ;  27  J.  35,  273  * 

39.  Deposit-Receipt— Discharge.  —  Ques- 
tion, whether  a  deposit-receipt  is  sufficiently 
discharged  by  the  bank  simply  getting  posses- 
sion of  the  receipt;  or,  whether  a  written 
discharge  be  necessary.  Stewart  v.  Central 
Bank  of  Scotland,  1859,  21  D.  1180 ;  31  J.  644. 

40.  Deposit-Receipt— Forgery— Liability 
—Issues. — In  an  action  against  a  bank  for 
payment  of  the  sum  contained  in  a  deposit- 
receipt,  the  defence  that  the  money  had  been 
paid  to  the  authorised  agent  of  the  creditor  in 
it,  by  whose  mark,  as  alleged,  attested  by  wit- 
nesses, the  receipt  bore  to  be  indorsed,  was 
met  by  denial  of  the  authority,  and  averment 
that  the  indorsation  was  not  genuine, — form 
of  issues  approved  for  trying  the  cause ;  and 
held  that  the  pursuer  must  take  an  issue  which 
embraced  his  whole  case,  although  the  onus 
might  at  the  trial  be  very  soon  shifted.  Forbes* 
Exrs.  v.  Western  Bank  of  Scotland,  1853,  16  D. 
242  ;  26  J.  103. 

41.  Deposit-Receipt— Payable  "to Either 
or  Survivor"  —  Construction.—  Held,  on  a 
proof,  that  the  contents  of  a  deposit-receipt  to 
be  drawn  by  either  of  two  parties  or  the 
survivor  belonged  in  equal  portions  to  each. 
Bank  of  Scotland  v.  Robertson,  1870,  8  M.  391 ; 
42  J.  180  * 

42.  Deposit-Receipt— Transfer— Indorsa- 
tion.—  Question,  whether  the  contents  of  a 
deposit-receipt  can  be  transferred  by  indorsa- 
tion for  value  ?  Barstow  v.  Inglis,  1857,  20  D. 
230;  30  J.  117* 

43.  Forgery  — Liability  of  Bank.— The 
agent  of  an  insurance  company,  having  forged 
and  sent  to  the  company  a  bond  of  caution 
with  reference  to  a  loan  on  a  policy,  received 
from  the  company  by  letter  of  credit  the 
amount  of  the  loan  granted  to  the  insured. 
The  agent  forged  the  indorsation  of  the  payee, 
cashed  the  letter  of  credit,  and  absconded; 
and  the  forgeries  having  been  discovered,  the 
insurance  company  sued  the  bank  for  the 
amount  remitted  by  the  letter  of  credit,  on 
the  ground  that  it  had  been  paid  on  a  forged 
indorsation  prior  to  the  passing  of  the  Act  16 
and  17  Vict  c.  59.  Held  that  the  bank 
were  bound  to  bear  the  loss.     Caledonian  In- 


surance Co.  v.  British  Linen  Co,,  1861,  23  D. 
(H.  L.)  3 ;  4  Macq.  107  ;  33  J.  392* 

44.  Insolvent  — Liability  of  Partners- 
International  Law. — A  bank  which  was 
established  in  London  for  carrying  on  business 
there  and  in  Australia,  of  which  parties  in 
Scotland  were  partners,  became  insolvent,  and 
the  administration  of  its  affairs  was  placed 
under  a  Master  in  Chancery,  in  terms  of  11 
and  12  Vict.  c.  45,  and  12  and  13  Vict.  c.  108, 
for  winding  up  joint  stock  companies.  Held 
that  an  action  by  a  creditor  of  the  bank  against 
shareholders  in  Scotland  must  be  sisted  till 
the  claim  was  adjudicated  on  by  the  Master. 
Edinburgh  dc  Glasgow  Bank  v.  Ewan>  1852, 
1  Stuart  445. 

45.  Issue  of  Notes— Bank  Amalgamation. 

— The  Edinburgh  and  Glasgow  Bank  having 
been  amalgamated  with  the  Clvdesdale  Bank- 
ing Company,  held  that  the  Clydesdale 
Banking  Company  was  not  entitled  to  issue 
notes  or  bills  thereafter  at  places  where  the 
Edinburgh  and  Glasgow  Bank  had  carried  on 
business,  under  the  licences  which  had  been  pre- 
viously held  by  that  bank.  Clydesdale  Banking 
Co.  v.  Lord  Advocate,  1860, 22  D.  621 ;  32  J.  234. 

46.  Joint  Account— Evidence  of  Owner- 
ship.— Held  that  where  a  sum  stood  in  a  bank's 
books  in  A's  name  but  titled  "Joint  Account" 
it  was  not  competent  to  prove  by  the  evidence 
of  the  bank  officials  that  the  money  belonged 
not  to  A  alone  but  to  him  jointly  with  B. 
Harper  v.  Hume,  1850,  22  J.  577  * 

47.  Letter  of  Credit— Date  of  Payment- 
Sunday.—  Question,  whether  a  bank  letter  of 
credit  payable  "on  or  after  7th  instant,"  was 
payable  on  the  6th,  seeing  that  the  7th  was  a 
Sunday.  Struthers  v.  Commercial  Bank,  1842, 
4  D.  460 ;  14  J.  194  * 

48.  Letter  of  Credit— Forgery— Liability. 

— A  merchant  paid  a  sum  of  money  to  a 
Scotch  bank,  got  a  letter  of  credit,  and  sent  it 
to  a  person  in  England,  whose  clerk  presented 
the  letter  of  credit  to  an  English  bank,  along 
with  a  draft  with  the  forged  signature  of  his 
master  appended.  The  English  bank  paid. 
Held  that  the  Scotch  bank  having  undertaken 
that  the  English  bank  should  pay  the  sum  to 
the  payee  of  the  letter  of  credit  upon  his  draft, 
was  not  relieved  by  the  English  bank  having 
paid  on  a  forged  draft.  Orr  cfc  Barber  v.  Union 
Bank  of  Scotland,  1854,  17  D.  (H.  L.)  24 ; 
1  Macq.  513 ;  26  J.  632* 

49.  Letter  of  Credit— A  bank  agent  signed 
a  letter,  "Be  so  good  as  pay  the  orders  of  A. 
B.  on  me,  which  will  be  paid  on  presentation 
here,  the  sum  to  be  confined  to  £1000,  and  to 
be  paid  within  a  fortnight  from  this  date." 
Held,  in  a  question  as  to  stamping,  tliat  this 
document  was  a  letter  of  credit.  Waterston 
v.  Edinburgh  &  Glasgow  Bank,  etc.,  1858,  20  D. 
642  ;  30  J.  319. 

50.  Letter  of  Credit— Stopping  Payment 
—Compensation. — Question,  whether  a  bank 
is  entitled  to  stop  payment  of  a  letter  of  credit 
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Suited  by  it,  on  the  ground  that  since  the 
te  of  the  letter,  the  grantee  had  become 
indebted  to  the  bank  on  other  transactions. 
Farrard:  Booth  v.  North  British  Bank,  1860,  12 
D.1190;  22  J.  535* 

51.  Manager— Sued  as  Representing  the 
Bank— Statute  Geo.  iv.  c.  67.— By  Act 
Geo.  iv.  c.  67,  banking  firms  might  register 
at  the  Stamp  Office  the  name  and  address  of  an 
official  through  whom  they  might  sue  and  be 
sued.  Held  that  an  action  was  good  against  a 
bank  manager,  so  registered  as  representing 
the  bank,  although  the  Act  was  not  libelled. 
Glasgow  <k  MonJdands  Ely.  Co.  v.  Tennent,  1848, 
11  D.  212;  21J.  50. 

52.  Manager— Title  to  Sue— Designation. 

—An  objection  to  a  charge  on  a  bill  at  the 
instance  of  Donald  Smith,  "  as  manager  to  and 
for  behoof  of  the  Western  Bank  of  Scotland," 
in  respect  that  the  residence  or  place  of 
business  of  the  charger  was  not  mentioned, 
and  that  his  designation  was  insufficient, 
repelled.  Henderson  v.  Smith,  1852,  14  D.  583  ; 
24  J.  285;  1  Stuart  527  * 

53.  Manager  —  Title  to  Sue.  -—  An  in- 
dividual called  as  a  defender  in  a  reduction 
under  the  designation  of  H.  J.,  banker  in  Leith, 
allowed  to  [give  in  a  reclaiming  note  as  H.  J., 
manager,  and  for  behoof  of  the  Leith  Bank. 
CamOKers  v.  Johnston,  1828,  7  S.  38. 

54.  Pass-Book  Entry  —  Evidence.  —Held 
that  an  entry  in  a  pass-book,  duly  initialed 
by  the  officers  of  a  bank,  to  the  credit  of  a 
depositor  who  had  a  current  account,  is  merely 
prima  facie  evidence  against  the  bank,  and  mav 
be  rebutted  ope  exceptionis  by  evidence  prout  ie 
jm.  Rhind  v.  Commercial  Bank,  1860,  22  D. 
(H,  L.)  2 ;  3  Macq.  643 ;  32  J.  283  * 

55.  Pass-Book  Entry  —  Savings  Bank- 
Payment  to  Third  Party— Evidence,— An 
entry  in  a  depositor's  pass-book,  with  a  savings 
bank,  of  a  payment  made  to  a  third  party,  who 
affixed  his  signature  to  the  entry,  is  competent 
evidence  of  receipt  of  the  money  by  the  third 
party.  Fraser  v.  Bruce,  1857, 20  D.  115  ;  30  J. 
70* 

56.  Overdraft-Guarantee— Discharge.— 

Guarantee  of  overdrafts  on  account-current 
^dd  continuing,  but  discharged  by  transac- 
tions between  bank  and  customer.  Caledonian 
Banking  Co.  Y.  Kennedy's  Trs..  1870,  8  M.  862  ; 
42  J.  520* 

57.  8avingg  Bank  Act  —  Jurisdiction.— 
Under  the  Savings  Bank  Act,  questions  as 
to  disputes  between  depositors  and  managers, 
etc*,  where  not  otherwise  settled  by  the  regu- 
lations, must  be  brought  before  the  sheriff  of 
the  county  where  the  bank  is  situated,  and 
are  incompetent  before  the  Court  of  Session ; 
and  observed  that  where  in  such  cases  the 
defenders  reside  beyond  the  bounds  of  the 
county,  the  court  will  grant  letters  of  supple- 
ment for  citing  them.  Brown  v.  Thomson, 
1835, 13  S.  352. 


58.  Title  to  Sue  —  Cashier.  —  The  Fife 
Banking  Company,  though  only  existing  for 
the  purpose  of  winding  up  its  affairs  when 
the  stat.  7  Geo.  iv.  c.  67  was  passed,  is  entitled 
to  pursue  by  its  cashier.  Fife  Bank  v.  Holliday, 
1831,  9  S.  284. 

59.  Stock  of  Bank— Assignation— Con- 
struction.— An  assignation  of  £1200  sterling 
of  the  stock  of  the  Bank  of  Scotland,  held  to 
mean  £1200  of  stock,  and  not  £1200  of  money 
payable  out  of  it.  Fraser  v.  MtDonald\  182i, 
1  S.  223. 
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1376,  1595,  1646. 
Divestiture,  737,  763, 1638-1641. 
Fraud  of,  155,  743,  1295. 
Letters  to,  156. 
Liberation  of,  see  title  Imprison- 

ment. 
Oath   of,  106-107,   128-132,    157, 

290-291,  1041,  1383 ;  see  also  title 

Evidence. 
Personal  Protection,  50,  158-175, 

212,  264,  292-296,  838-841,  1010. 
Radical  Right,  70, 313. 
Title  to  Sue,  etc.,  58-72,  161,  176, 

180,  313,  379,  553-560,  710,  941, 

1557. 
Bankruptcy  Act,  1856,  Retrospective 

Effect,  79, 181, 1314 ;  as  to  ss.  164- 

166  see  title  Judicial  Factor. 
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Bankrupt's  Ancestors,  Creditors  of, 

Purchase  of  Debts  by,  501. 

721,  742,  745,  767. 

Removal,  502-504,  1536. 

Cessio,  182-351. 

Compensation,  see  that  title. 

Appeal,  182-191,  286,  287. 

Competition   of  Sequestration,    etc., 

Application  for,  192-268,  835-836, 

with — 

860,  877. 

Adjudication,  767,  1071,  1074, 1160, 

Award,  269-287,  1396. 

1227-1228,  1571. 

Books  of  Bankrupt,  322-323. 

Arrestment,  763,  1075-1084,  1116, 

Disposition  Omnium  Bonorum,  298- 

1215,  1566,  1581. 

299,  916. 

Assignation,  731-736, 1562, 1589. 

Effect  of,  274-279,  299. 

Inhibition,  112,    506,    1103,    1158, 

Estate  Carried,  300-320,  1516. 

1333,  1380. 

Process,  281-282,  286,  324-328. 

Poinding,  299,  507,  754,  779,  914, 

Sequestration,  Effect  of,  265-268, 

1036,  1092,  1102,  1109-1110,  1562, 

274. 

1589. 

Summons,  329-344. 

Poinding  of  the  Ground,  1111-1114, 

Claim,  352-487. 

1333. 

Abandonment,  620. 

Composition-Contract— 

Affidavit,  352-401,  462,  486,  512, 

Acceptance,  2,  505-515,  582,  600, 

551,   856,   1194,   1222,    1274-1278, 

601,  1647. 

1281,    1315,  1340,   1453;    and   see 

Accession,  505-509,  518,  600,  601. 

Securities  infra. 

Approval  of  Composition,  3-4, 516- 

Assigned,  1644-1645. 

540,  565,  1043. 

Bills,  369-370,  373-375,  402,  405, 

Breach  of,  1499. 

406,  478-479,  482,  1204,  1279. 

Cautioner,  102,  517,  544-545,  564- 

Challenging,    417,    553-560,    582- 

567,  603  ;  and  see  title  Caution. 

584,  849. 

Collusion,  538,  568-577,  588. 

Compromise,  403. 

Debt,  578-584,  607-608. 

Constitution  of,  42,  420. 

Diligence  on,  609-615. 

Contingent,  90,  404-407, 1285. 

Effect  of,  43,  555,  585-586. 

Deduction  of    Interest,   380-383, 

Non-Accession,  508-510. 

397. 

Non-Implement,  507,  591-595,  604, 

Diligence  for  Documents,  408-412, 

1499. 

1185. 

Offer,  566,  596-604,  1038, 1647. 

Fictitious,  414. 

Payment,  587,  605-615. 

Fraudulent,  496. 

Reduction  of,  539,  561. 

Oath  of  Credulity,  393-396. 

Security  for,  43,  616. 

Period  for,  418. 

Trustee's  Report,  617-619. 

Proof  of,  419-424,  441. 

Conjugal  Rights  Amendment  Act,  1861, 

Rejection  of,  95,  419-422,  425-433, 

8.  16,  see  title  Husband  and  Wife. 

481,  607,  617,  1160. 

Contract,  Adoption  of,  1500-1501. 

Securities,  see  infra. 

Creditor — 

Summary  Discussion,  434. 

Action  by,  575,  620-623,  710,  745, 

Tardy,  678-682,  1366. 

907. 

Vouchers,  353,  358,  366,  377,  381, 

Claim,  see  supra. 

388,  399,  403,  404,  417,  424,  436- 

Heritable,  644-657,  702-706,  745- 

486,  551,  1175,  1204,  1284,  1286- 

747,  1085-1086,  1106. 

1287. 

Liability,  see  Expenses  infra. 

Collusive  Agreements,  65,  80-84, 

Majority,  Computation  of,  90,  99, 

538,  56&-577,  588. 

511-513,    521-530,    547-549,    601, 

Commissioners — 

617-618,  667,  849. 

Certificate  by,  101 . 

Purchase  of  Estate  by,  708-709. 

Clerk  to,  297. 

Resolution  of,  663-672,  684,  801. 

Complaint  against,  488. 

Title   to   Sub,  575,  622-623,  710, 

Consents,  1312. 

976-977,    1230-1231,    1496-1497, 

Duties  of,  489-490,  1403. 

1552-1556. 

Election  of,  491-496,  1648. 

Diligence,  Suspension  of,  176-179, 275- 

Parties  Eligible,  491,  497, 499,  500. 

276,  278,  584,  609-615,  1074,  1227- 

Powers,  1547. 

1228. 
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Dividends,  353,  425,  477,  673-683,  696, 

696,  832,  1126,   1143,  1366,  1380, 

1415,  1424,  1506,  1520,  1609. 
Estate,  684-780. 

Abandonment  of,  684. 

Abstract  of,  596. 

Acquirenda,  278,  299,  716-720,  738, 

858,  1487-1488,  1594. 
Burdens  on,  702-706,  745,  752,  768, 

1086>  1501. 
Client's  Funds,  765 
Consignation,  1378. 
Disposition  to  Trustee,  154,  688, 

726,  745. 
Distribution  of,  689-690,  864, 1503. 
Documents,  806,  819,  831, 1001, 1490. 
Interim  Management,  693-695. 
Latent  Obligation,  771,  776. 
Liferent,  757. 
Massing  of,  686, 1038. 
"Net  Produce,"  73. 
Offer  to  Purchase,  684. 
Outstanding  Debts,  667,  713-714. 
Pensions,  761. 
Personal  Right,  768. 
Protection  of,  179,  740. 
Recovery  of,  670,  696-697. 
Rents,  741,  769. 
Reversionary  Right,  718,  725. 
Sale  of,  650,  656,  667,  698-714,  756, 

833-834,  1312,  1358,   1501,   1534; 

and  see  Banking  and  Sale  infra. 
Spes  Successions,  762. 
Stipend,  758-759. 
Trust  Funds,  772-776. 
Vesting  of,  56,  716-778,  953. 
Wife's  Property,  778-780. 
Examination — 

Bankrupt's,  288-289,  516,  781-801, 

873. 
Other  Parties,  802-820. 
Expenses  of  Litigation — 

Caution  for,  see  title  Expenses. 
Charge  on  Estate,  626,  631,  1099, 

1577-1578. 
Composition  or  Dividend  for,  44, 

49,  147,  413,  1094-1098,  1152. 
Liability  of  Creditor,  42,  147,  207, 

321,   624-625,   627-630,   632,    655, 

676,  1153,  1392,  1577-1578. 

Trustee,  626, 1381, 1526-1527. 
Preference  for,  1098, 1577-1578. 
Expenses  of  Sequestration — 

Carrying  on  Business,  659-661. 

Factor's  Expenses,  830. 

Law    Agent's    Account,    633-641, 

995-998, 1617. 
Liability   of  Bankrupt,   100-101, 

540, 1311,  1351. 


Liability  of  Creditors,  540,  633- 
661,  1294,  1393,  1526,  1535,  1568- 
1569. 
Estate,  1297,  1336. 
Trustee,  1428, 1519,  1615. 
Trustee's  Expenses,  1117-1118. 
Factor,  751,  821-834, 1018. 
Feu-Contract,  1507-1509,  1616. 
Foreign — 

Bankrupt,  288,  787,  835-853, 1026. 
Bankruptcy,  851-876,  969. 
Claimant,  415,  879. 
Creditor,  877-879,  883, 1352. 
Debt,  880-881, 1156. 
Diligence,  880,  882. 
Ranking,  837,  884,  1155. 
Transaction,    Reduction    of,  878, 
883,  970. 
Fraudulent  Bankruptcy,  see  title  Justi- 
ciary. 
Illegal  Preference,  574-576,  588-590, 
663,  697,  1295-1296,  1387. 
Act  1621,  c.  18,  894-897,  902-930. 
1696,    c   5,   723,   883,   897-901, 
903,  914-916,  920,  926,   931- 
994, 1027. 
Cash  Payment,  890,  947-956. 
Common  Law,  885-901,  906,  928. 
Novum  Debitum,  723,  896,  901,  926, 
982,  992. 
Law  Agent,  497-498,  633-641,  654,  804- 
808,   995-1001,   1177-1178,    1370- 
1375,  1530,  1608,  1617. 
Lease,  308,  416,  731-735,  754-756,  766, 
769,   1124,  1295-1296,  1388,  1515, 
1619,  1624, 1634. 
Adoption     of,     1510-1514,     1613, 

1619. 
Hypothec,  1104-1105, 1334. 
Meeting,  168, 514,  525-526,  550,  596,  784, 
1002-1005,  1007,  1009-1016,  1367, 
1418,  1434,  1440-1441,  1479,  1483- 
1487,  1489,  1547-1548. 
Notour  Bankruptcy,  914, 920, 994, 101&- 

1036,  1307-1308. 
Partnership,  111,  399,  583, 631,  687,  748, 
853,  861-862,  966,  974,  1037-1070, 
1103,  1200-1203,  1292,  1332,  1474, 
1493, 1594. 
Preference,  558, 721,  753,  760, 770, 1062, 
1071-1124,  1149,  1158,  1180-1181, 
1184,  1531. 
Ranking,  81,  149,  592-593,  686,  691,  857, 
1125-1211. 
Amount  of,  1125-1137. 
Annuity,  1138-1142, 1192. 
Bills,  1127-1128,  1132,  1143-1148, 
1175-1176,  1187,  1193,  1195, 1204, 
1209. 
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Cautioner's,  1125-1126,  1129,  1137, 

Action  by,  57-58,  625,  669,  1382- 

1148. 

1392,  1519, 1520. 

Contingent,  405,  407. 

Admissions,  1385. 

Double,  1055,  1127, 1137,  1146, 1148, 

Advances  by,  1393-1394, 1604. 

1186-1188. 

Appeal,  see  supra. 

Insurance  Premiums,  1159. 

Carrying  on  Business,  659-661. 

Interim,  435. 

Censure,  44,  1396-1397,  1427, 1527. 

Liferent,  1160. 

Certificate   by,  96-99,    266-268, 

Order  op  Court,  433. 

1396. 

Partnership  Seqn.,  1055-1062. 

Charge  to,  1398. 

Pending  Appeal,  435. 

Commission,  1399-1406,  1417,  1422, 

Preference,  see  supra. 

1528,  1538. 

REFU8AL  OF,  474. 

Death    of,    726,    1365,   1410-1411, 

Secured  Creditor,  1162-1211. 

1521,  1523. 

Ranking  and  Sale,  1212-1267. 

Delay  by,  1366. 

Common  Agent,  1219-1222. 

Discharge,  101,  147,  710,  717,  1379, 

Heritable  Debts,  Effect  on,  1227, 

1409-1421,  1487-1488. 

1235,  1263. 

Duties,  419,  422,  1412,  1422-1429, 

Sale,  1224-1227,  1230,  1232-1247. 

1544. 

Sist  OF,  1227-1228,  1245-1246,  1250. 

Election,  717, 1004-1005, 1007, 1009, 

Subjects,  1251-1260. 

1052,  1430-1496,  1521-1522,  1536, 

Securities,  Assignation  of,  1162-1165, 

1649-1669. 

1395. 

Insanity,  619. 

Valuation  of,  356,  365,  371,  435, 

Insolvent,  687, 1357,  1559-1560. 

692,  1050,  1170-1211,  1458-1459. 

Interdict  of,  739,  1380,  1407-1408, 

Sequestration,  1268-1368. 

1582,  1586-1587. 

Abbreviate,  1268-1270. 

Intimation  to,  of  Action,  46-48. 

Application  for,  367,  369,  387,  392- 

Liability,  626,  771,  997-098,  1104, 

393,  438,  842-846,  856,  1006,  1063- 

1375,  1497-1519,  1544. 

1067,  1170,  1271-1299,  1342,  1349, 

New,  701,  717,  726,  1104, 1519-1523, 

1358. 

1559. 

Award  of,    861,    1068-1070,    1293, 

Petition  against,  1524-1530. 

1300-1325. 

Powers,    403,    658,    661,   669,   687, 

Cessio  (Prior),  274. 

1531-1534. 

(Subsequent),  265-268. 

Purchase  of  Estate,  710-711,  1549. 

Competition,  see  supra. 

Removal,  701, 1457, 1536-1557, 1671- 

Effect  of,  1295-1296,  1330-1335. 

1673. 

Recall,    543,    847-850,    859,    1006, 

Report  by,  125,  151-153,  174,  617- 

1008,  1273-1274,  1278,  1281-1287, 

619. 

1327, 1340-1357, 1517. 

Resignation,  1522. 

Reduction  of,  1358. 

Sist  of,  45,  51-56,  64,  69,  70,  736. 

Scheme  of  Division,  425, 1143. 

Title,  Completing,  751-752,   1407- 

Second,  592, 1161. 

1408,  1531. 

Sederunt   Books,    717,  800,  1360- 

Title  to  Sue,  56, 588,  625, 669,  1387- 

1362,  1417,  1530,  1539-1540 

1392,  1520. 

States,  1364-1366. 

Trustee  (Voluntary) — 

Supplementary,  719-720,  738. 

Accounting,  1601. 

Termination,  1367-1368. 

Action  against,  71, 1602, 1631. 

Tantum  et  Tale,  155,  743,  750,  764-777, 

Advances  by,  1118,  1603-1604. 

1167,  1390,  1604. 

Commission,  1607-1608. 

Title   Deeds,    1261-1262,    1369-1375, 

Liability,  1601,  1609-1621. 

1627. 

Powers,  1622-1628, 1630. 

Trustee     (Cessio),     345-351,      1387, 

Removal,  1629. 

1516. 

Resignation,  1630. 

Trustee  (Sequestration)— 

Title  to  Sue,  1631-1636. 

Abstract,  596. 

Voluntary  Trust,  1561-1643. 

Accounting,  1377-1379. 

Accession,  1074,  1124,  1265,   1299, 

Accounts,  540, 1376. 

1563-1574. 

Action  against,  1380-1381. 

Committee,  1561. 
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Diligence,  1109,    1563-1564,    1566, 

1571-1572,  1576,  1582,  1589,  1639. 
Estate,  823,  1584-1588,  1590,  1594- 

1595,  1625-1628. 
Non- Acceding  Creditor,  1579-1583, 

1639. 
Radical  Right,  725,  1638-1641. 
Ranking    and    Sals,   Effect   on, 

1264-1265. 
Reduction  of,  912,  916,  969,  972, 

994,  1084,  1611,  1643. 
Scope  of,  1575. 
Supervening  Cessio,  1597. 

Sequestration,  823, 1148, 
1298-1299,  1324-1325, 
1565,  1598-1599,   1607, 
1611,  1618. 
Termination,  1591-1600, 1618. 
Truster,  1637-1642. 
Voting,  1644-1673 ;  and  see  Claim  {Affi- 
davit) supra. 
Wages,  487, 1119-1123. 

1.  Appeal— Counsel's  Signature.— Objec- 
tion that  a  note  of  appeal  to  the  Court  of  Session 
against  a  deliverance  of  the  sheriff  in  a  seques- 
tration was  not  signed  by  counsel  but  bj  the 
appellant  himself,  obviated  by  signature  at  the 
bar.     WaU  v.  Johnston,  1863, 1  M.  269* 

2.  Appeal  —  Composition -Contract  — 
Acceptance  —  Service. — An  appeal  against 
the  resolution  of  creditors  accepting  the  offer  of 
a  composition  held  sufficiently  notified  by  ser- 
vice upon  the  trustee,  without  service  upon  the 
creditors.    Smith  v.  Chrystal,  1848, 10  D.  1474.* 

3.  Appeal  —  Composition  -Contract  — 
Approval. — Question,  whether  it  is  competent 
to  reclaim  against  an  interlocutor  of  the  Lord 
Ordinary  on  the  Bills  approving  of  a  composi- 
tion under  the  Bankrupt  Act.  Elliot  v.  Elliot, 
1826,  4  S.  707. 

4.  Appeal  —  Composition  -  Contract  — 
Approval. — A  creditor  who,  although  aware 
of  his  debtor's  sequestration,  lodged  no  claim, 
kdd  precluded  from  reclaiming  against  the 
deliverance  of  the  sheriff  approving  of  an  offer 
of  composition,  he  having  stated  no  objection 
to  the  proceedings  until  the  time  for  reclaiming 
against  the  deliverance  had  almost  expired, 
and  the  proceedings  in  the  sequestration  being 
regular.  Scott  db  Gilmour  v.  Wink,  1869, 
6S.LR.  539. 

5.  Appeal— Marking  of  Bill  Chamber.— 
In  an  appeal  against  a  judgment  of  the  trustee 
in  a  sequestration,  the  party  reclaiming  against 
an  interlocutor  of  the  Lord  Ordinary  on  the 
Bills  has  the  right  of  fixing  the  Division, 
although  the  note  of  appeal  lodged  in  the  Bill 
Chamber  has  been  marked  by  the  appellant 
(respondent  in  the  reclaiming  note).  Gow  v. 
BeU,  1862,  1  M.  25  ;  35  J.  10* 

6.  Appeal  —  "Marking "  —  Bankruptcy 
Act  1856,    a.    169.  —  Decision  as  to  what 


amounted  to  "marking"  by  the  sheriff-clerk 
under  this  section.  Inglis  v.  Taylor,  1864, 
2  M.  882  ;  36  J.  441  * 

7.  Appeal  —  Besolution  of  Creditors  — 
Absence  of— Claim. — Where  there  was  no 
resolution  of  the  creditors  either  sustaining  or 
rejecting  a  claim  and  vote  at  a  meeting  for 
deciding  on  an  offer  of  composition,  held  in- 
competent to  appeal  to  the  sheriff  and  ask  his 
judgment  in  the  first  instance.  Robertson  v. 
Shiells,  1842,  5  D.  304. 

8.  Appeal  —  Resolution  of  Creditors— 
2  and  3  Vict,  c  41,  s.  127.— In  an  appeal  from 
a  resolution  of  creditors,  held  unnecessary  to 
Bpecify  any  parties  in  the  note  of  appeal  and 
that  intimation  to  the  trustee  need  not  be 
made  within  the  period  allowed  for  appeal. 
Purdon  v.  Spence,  1853,  16  D.  164 ;  26  J.  90* 

9.  Appeal  —  Besolution  of  Creditors  — 
Order  for  Service. — In  an  appeal  under  the 
Bankrupt  Act  against  a  resolution  of  the 
creditors,  held  that  failure  to  carry  out  an  order 
for  service  in  time  to  enable  the  parties  to  appear 
in  court  on  a  day  specified  in  the  order  did  not 
annul  the  appeal,  and  that  it  was  in  the  dis- 
cretion of  the  court  to  grant  a  new  order.  The 
Aberdeen  Town  ds  County  Bank  v.  Scottish 
Equitable  Life  Assurance  Co.,  1859,  22  D. 
162  ;  32  J.  67* 

10.  Appeal— Sheriff's  Interlocutor— Inner 
or  Outer  House  7— Bankruptcy  Act  1856, 
S.  170. — An  appeal  against  a  sheriffs  affirmance 
of  the  deliverance  of  the  trustee  in  a  sequestra- 
tion was  presented  to,  and  received  by  the 
Bill  Chamber  clerk,  and  appearance  entered  by 
the  trustee  during  vacation,  but  not  presented 
or  enrolled  before  the  Lord  Ordinary  till  the 
Inner  House  was  sitting,  cannot  be  entertained 
by  the  Lord  Ordinary,  but  goes  at  once  before 
the  Inner  House,  under  the  statute.  Grant  v. 
Wilson,  1859,  22  D.  51  ;  32  J.  26  * 

11.  Appeal— Sheriff's  Interlocutor— Com- 
petency.— The  interlocutor  of  a  sheriff-sub- 
stitute disposing  of  an  appeal  against  the 
judgment  of  a  trustee  in  a  sequestration  is 
final,  if  not  appealed  against  to  the  Court  of 
Session  within  twenty-one  days.  Balderston  v. 
Richardson,  1841,  3  D.  597  ;  16  Fac.  612  * 

12.  Appeal— Sheriff's  Interlocutor— Com- 
petency—Act  2  and  3  Vict  c  41,  s.  54.— An 

appeal  from  a  sheriffs  deliverance  held  incom- 
petent as  the  bond  of  caution  was  not  lodged 
there  the  third  day  after  the  deliverance. 
Barclay  v.  Muir,  1841,  4  D.  172  ;  14  J.  66. 

13.  Appeal— Sheriff's  Interlocutor— Com- 
petency—2  and  3  Vict,  c  41,  s.  128.— An 

appeal  against  the  deliverance  in  bankruptcy 
proceedings  of  a  sheriff  presented  outwith  the 
statutory  period,  held  incompetent.  Douglas  v. 
Black,  1842,  5  D.  335 ;  15  J.  140. 

14.  Appeal  —  Sheriff's  Interlocutor  — 
Competency— Title— Mandatory  —  Service. 
— Held  (1)  that  a  note  of  appeal  in  a  process 
of  sequestration  against  a  deliverance  of  the 
sheriff  was  competent,  although  it  did  not  bear 
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to  be  addressed  to  the  Lords  of  Council  and 
Session,  nor  recite  the  interlocutor  appealed 
against,  nor  contain  any  prayer  ;  but  (2)  that 
it  was  a  fatal  objection  that  the  appellant,  who 
described  himself  as  "  trustee  and  mandatory 
for  the  trustees  "  was  acting  under  a  mandate 
which  empowered  him  merely  "  to  attend  and 
vote  at  meetings " ;  and  (3)  that  as  in  the 
original  appeal  to  the  sheriff  (in  which  the 
deliverance  now  appealed  against  was  pro- 
nounced) the  warrant  of  service  did  not  specify 
whether  it  was  directed  against  the  present 
appellant  (respondent  in  the  original  appeal) 
as  mandatory  or  as  trustee,  there  had  been  a 
miscarriage  in  the  whole  proceedings  subse- 
quent to  the  original  appeal,  and  case  remitted 
that  the  sheriff  might  commence  de  novo. 
Ewing  v.  Watson,  1860,  22  D.  354;  32  J. 
158* 

15.  Appeal  —  Sheriff's  Interlocutor  — 
Competency  —  No  Appearance  —  Bank- 
ruptcy Act  1856,  s.  170  —  Bankrupt's 
Discharge  —  Trustee's  Removal  —  In  an 
appeal  to  the  sheriff  under  the  Act  2  and  3  Vict, 
c.  41  from  a  resolution  of  creditors  as  to  the 
removal  of  the  trustee,  the  trustee  did  not 
appear  though  served.  Held  that  he  could 
not  appeal  from  the  sheriff's  judgment. 
M'Cubfnn  v.  Weir,  1856,  18  D.  1219;  28  J. 
616* 

But  where  the  appeal  was  from  an  inter- 
locutor discharging  the  bankrupt,  and  was 
under  the  Bankruptcy  Act  1856,  held  that  a 
creditor  might  appeal,  though  he  had  not 
appeared  before  the  sheriff.  Scottish  Pro- 
vincial Assurance  Go.  v.  Christie,  1859,  21  D. 
333  ;  31  J.  183. 

16.  Appeal  —  Sheriff's  Interlocutor  — 
Competency  —  Bankruptcy  Act  1856, 
s.  170 — Composition, — In  a  sequestration,  an 
offer  of  composition  was  accepted,  and  on 
26th  November  approved  by  the  sheriff,  who 
on  8th  December  found  the  bankrupt  entitled 
to  his  discharge,  and  recalled  the  sequestration. 
An  appeal  against  both  interlocutors  was 
lodged  on  13th  December  by  a  creditor  who 
had  not  concurred  in  the  composition  being 
accepted.  Held  (1)  that  the  appeal  against  the 
iirat  interlocutor  was  incompetent,  not  having 
been  taken  within  eight  days ;  and  (2)  that  the 
competency  of  appealing  against  the  last 
interlocutor  did  not  keep  it  open  to  object  to 
the  offer  of  composition  being  accepted,  which 
was  disposed  of  by  the  previous  interlocutor. 
Scottish  Provincial  Assurance  Co.  v.  Christie, 
1859,  21  D.  333  ;  31  J.  183  * 

17.  Appeal  —  Sheriff's  Interlocutor  — 
Competency  —  Bankruptcy  Act  1856, 
S.  170. —An  appeal  against  a  deliverance  by  a 
sheriff,  in  a  question  between  the  trustee  in  a 
sequestration  and  a  claimant,  held  to  be  com- 
petent under  sec.  170  of  the  Bankruptcy  Act, 
although  the  deliverance  did  not  dispose  finally 
of  the  claim.  Latta  v.  Park  &  Co.,  1865,  3  M. 
508  ;  37  J.  242  * 

18.  Appeal— Sheriff's  Ruling  — Compet- 
ency—Bankruptcy  Act  1856,  s.   170.— In 


an  appeal  under  section  170,  against  a  deliver- 
ance of  the  sheriff  in  a  sequestration,  held  that 
a  ruling  of  the  sheriff  in  the  course  of  the 
proof  was  open  to  review  along  with  the  final 
deliverance,  although  the  note  of  appeal  was 
not  lodged  within  eight  days  of  the  date  of  the 
ruling.  Edmond  v.  Robertson,  1866,  2  S.  L.  R 
31. 

19.  Appeal— Sheriff's  Interlocutor— Act 
2  and  3  Vict.  c.  41,  s.  127.— A  party  held  not 
entitled,  in  an  appeal  to  the  court  from  a 
judgment  of  the  sheriff,  to  plead  his  case  on 
grounds  inconsistent  with  those  stated  by  him 
in  a  minute,  given  in  bv  him  in  the  inferior 
court.  Ord  v.  Barton,  1846,  8  D.  1011  ;  18  J. 
505. 

20.  Appeal— Sheriff's  Interlocutor.— The 
sheriff  sustained  a  creditor's  claim  to  an 
ordinary  ranking  but  refused  him  a  preferable 
ranking.  On  an  appeal  by  the  trustee,  held 
that  the  creditor  not  having  appealed  could 
not  insist  for  a  preference.  Forbes  v.  Manson, 
1851,  13  D.  1272 ;  23  J.  599* 

21.  Appeal  —  Sheriff's  Interlocutor  — 
Grounds  of  Decision  —Bankruptcy  Act 
1856,  8.  169. — In  appeals  in  sequestrations 
the  sheriff  must  state  the  facts  and  the  reasons 
for  his  decision.  Therefore  where  a  sheriff 
simply  refused  an  appeal  the  court  recalled 
his  judgment,  and  remitted  to  him  to  proceed 
with  the  cause  and  pronounce  judgment  in 
terms  of  the  Act.  Davidson  v.  M'Jttaefs  Tr., 
1863,  1  M.  635  ;  35  J.  367  * 

22.  Appeal  —  Sheriff's  Interlocutor  — 
Trustee's  Election, — Held  that  the  respondent 
in  an  appeal  against  the  deliverance  of  the 
sheriff  confirming  the  election  of  a  trustee  on  a 
sequestrated  estate,  was  entitled  to  bring  under 
review  the  findings  of  the  sheriff  in  so  far  as 
unfavourable  to  him,  although  he  had  not 
presented  a  counter  appeal.  Hay  v.  Durham, 
1850,  12  D.  676  ;  21  J.  583 ;  22  J.  242  * 

23.  Appeal  —  Sheriff's  Interlocutor  — 
Trustee's  Election— Objections  to  Claims. 

— Held  that,  where  the  name  of  the  claimant 
(where  vote  was  objected  to)  was  wrongly 
stated  in  the  note  of  objections  lodged  by  a 
competitor  for  the  trusteeship,  this  was  not  a 
clerical  error  and  the  appellant  could  not 
state  the  objection  in  the  Court  of  Session. 
M'Cubbin  v.  Turnbull,  1850,  12  D.  1123 ;  22  J. 
469,  523* 

24.  Appeal  —  Sheriff's  Interlocutor  — 
Objections  not  Stated  to  the  Sheriff  — 
Trustee's  Election— Vouchers— Claims.— In 
an  appeal  from  a  judgment  of  a  sheriff  as  to 
objections  to  votes  in  the  election  of  a  trustee 
it  is  competent  to  found  on  objections  to  a  vote, 
although  they  are  different  from  those  which 
were  founded  on  before  the  sheriff  and  were 
not  stated  to  him  ;  but  it  is  incompetent  to 
state  objections  to  claims,  or  branches  of  claims, 
which  have  not  been  objected  to  at  all  before 
the  sheriff.  Dyce  v.  Paierson,  1846,  9  D.  310, 
993  ;  19  J.  144,  434  * 
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25.  Appeal  —  Sheriff's  Interlocutor  — 
Objections  to  Claims.— A  creditor  in  his 
affidavit  claimed  three  separate  debts,  and  an 
objection  to  his  vote  was  stated  before  the 
sheriff  as  to  one  of  the  debts.  Held,  in  an 
appeal  against  the  judgment  of  the  sheriff  on 
that  point,  that  an  objection  to  another  of  the 
debts  was  incompetent.  Dyce  v.  Paterson,  1846*, 
9  D.  310  ;  19  J.  144  * 

26.  Appeal  —  Sheriff's  Interlocutor  — 
Proof  before  Answer— Objection  to  Claim— 
Trustee's  Election. — In  a  competition  for  the 
trusteeship  on  a  sequestrated  estate,  an  objec- 
tion having  been  stated  to  the  vote  of  a  creditor, 
the  sheriff,  before  answer,  allowed  a  proof  of 
the  fact  on  which  the  objection  rested.  Held 
incompetent  to  appeal  against  this  interlocutor. 
Morev.  SlaU,  1849,  11  D.  1345 ;  21  J.  516* 

27.  Appeal  —  Sheriff's  Interlocutor  — 
Proof  before  Answer  —  Claim.  —  After  a 
sheriff  had  allowed,  before  answer,  a  proof 
relative  to  a  claim  in  a  sequestration,  one  of 
the  parties  presented  an  appeal  against  the 
interlocutor  allowing  a  proof.  Held  that  as 
the  proof  was  before  answer,  the  appeal  was 
hoc  statu  incompetent.  Kerr  v.  Union  Bank, 
1849,11  D.  691;  21J.  199* 

28.  Appeal— Trustee's  Deliverance— Com- 
petency—Bankruptcy  Act  1856,  ss.  127, 
169. — In  a  sequestration,  the  trustee,  before 
disposing  of  a  claim,  appointed  the  claimant  to 
produce  an  account  of  the  transactions  between 
him  and  the  bankrupt,  and  evidence  of  the 
accounts.  Held  that,  under  sec.  169  of  the 
Bankruptcy  Act,  appeal  against  that  deliver- 
ance was  competent.  Brown  v.  Brown's  Tr., 
1859,  21  D.  1133  ;  31  J.  629  * 

29.  Appeal  —  Trustee's  Deliverance  — 
Competency— Dividends. — Question,  whether 
a  judgment  of  the  trustee  and  commissioners 
appointing  a  sum  to  be  retained  from  the 
dividend  allotted  to  a  creditor  was  final  by- 
lapse  of  thirtv  days.  Mitchells  v.  Mein,  1830, 
9S.  115;  6fac82* 

30.  Appeal  —  Trustee's  Deliverance  — 
Competency  —  Dividend  —  Discretion  of 
Commissioners— Sheriff's  Discretion.—  Held 
(1)  that  an  appeal  against  a  deliverance  of  the 
trustee  and  commissioners  on  a  sequestrated 
estate,  appointing  payment  of  a  dividend,  is 
competent ;  (2)  that  the  declaration  of  a 
dividend  is  a  matter  in  the  discretion  of 
the  commissioners,  and  they,  in  considering 
whether  a  dividend  shall  be  declared  or  not, 
are  entitled  to  consider  any  claims  which  they 
may  have  heard  are  in  contemplation ;  13) 
that  in  dealing  with  an  appeal  against  the 
deliverance  of  the  trustee  and  commissioners 
declaring  a  dividend,  the  sheriff  is  entitled  to 
exercise  his  discretion  with  reference  to  the 
state  of  facts  as  at  the  time  the  appeal  came 
before  him.  Steele  v.  Ligertwood,  1865,  3  M. 
587  ;  37  J.  264  * 

31.  Appeal  —  Trustee's  Deliverance  — 
Competency— Rejection  of  Claim —  Bank- 
ruptcy Act  1856,  as.  126,  127.— A  trustee 


in  a  sequestration  rejected  the  claim  of  a 
creditor  to  a  preference  on  a  certain  fund,  and 
sustained  the  claim  of  another  creditor  which 
exhausted  the  fund.  The  creditor  whose  claim 
was  rejected  appealed  against  that  deliverance, 
but  not  against  the  deliverance  sustaining  the 
other  claim.  Held  that  the  appeal  was  com- 
petent, the  provision  of  the  statute  being  com- 
plied with  bv  the  appellant  bringing  under 
review  the  deliverance  on  his  own  claim. 
Marshall  v.  Livingston's  Tr.  db  JVotherspoon, 
1867,  5  M.  377 ;  39  J.  195  * 

32.  Appeal  —  Trustee's  Deliverance  — 
Scheme  of  Banking.— Held  that  an  appeal 
against  a  deliverance  of  the  trustee  in  a 
sequestration  upon  the  claim  of  a  creditor 
brought  under  review  the  general  scheme  of 
ranking,  and  that  it  was  not  necessary  that  the 
appellant  Bhould  also  appeal  against  the  de- 
liverance on  any  other  claim  thereby  preferred. 
Baird  &  Brown  v.  Jftfrrafr  TV.,  1872,  10  M. 
414  ;  44  J.  232* 

33.  Appeal  —  Trustee's  Deliverance  — 
Title  to  Appeal — Claim. — It  is  competent  for 
a  claimant  on  a  sequestrated  estate  to  appeal 
against  the  judgment  of  the  trustee  admitting 
the  claim  of  another  creditor  on  the  estate. 
Morris  v.  Connal,  1843,  5  D.  439  ;  15  J.  216* 

34.  Appeal— Trustee's  Election  — Bank- 
ruptcy Act  1856,  88.  71,  170.— In  a  com- 
petition for  the  office  of  trustee  the  sheriff- 
substitute  declared  a  person  to  be  elected 
who  had  omitted  to  oner  a  cautioner  at  the 
meeting  for  the  election  of  the  trustee.  The 
other  competitor  suspended.  Held  that  if  the 
judgment  of  the  sheriff-substitute  was  com- 
petent under  the  71st  section  of  the  statute  it 
was  final,  and  that  if  not  it  fell  under  the 
170th,  and  appeal  within  eight  days  was  the 
only  mode  of  review.  Bankine  v.  Douglas, 
1871, 9  M.  1053  ;  43  J.  587* 

35.  Appeal— Trustee's  Election  — Bank- 
ruptcy Act  1856,  S.  71. — Where  each  of  two 
sets  of  creditors  on  a  bankrupt  estate  reported 
to  the  sheriff  a  separate  minute  of  meeting  of 
creditors,  containing  the  nomination  of  a  trustee, 
and  the  sheriff  declared  one  of  the  nominees 
to  be  elected  trustee,  held  that  review  of  the 
sheriffs  judgment  was  excluded  by  sec.  71  of 
the  Bankruptcy  Act  1856.  Foulis  v.  Downie, 
1871,  10  M.  20;  44  J.  22.  See  Buchan  v. 
Bowes,  1863,  1  M.  922  ;  35  J.  548  * 

36.  Appeal  —  Trustee's  Election  —  Bill 
Chamber. — An  appeal  was  taken  in  vacation 
to  the  Lord  Ordinary  on  the  Bills  against  a 
deliverance  of  a  sheriff  in  a  sequestration 
confirming  a  party  as  trustee ;  and  pending 
the  discussion,  and  before  any  judgment  had 
been  given,  the  court  met.  Held  that  the 
proceedings  must  take  place  before  the  Inner 
House.  Westland  v.  Rose,  1840,  3  D.  83 ; 
16  Fac.  25. 

37.  Appeal— Trustee's  Election— Notice 
of  Under  2  and  3  Vict,  c  M—Held  that 
Sunday  was  to  be  counted  in  reckoning  the 
two  days  within  which  an  appeal  against  the 
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sheriff's  deliverance,  appointing  a  trustee  on  a 
sequestrated  estate,  must  be  lodged  with  the 
sheriff-clerk,  under  sec.  54  of  the  stat.  2  and  3 
Vict.  c.  41.  Fraser  v.  Fraser,  1853,  2  Stuart 
387. 

38.  Appeal— Trustee'sElection— Sheriff's 
Deliverance — Objections. — An  appeal  having 
been  brought  against  the  deliverance  of  a 
sheriff  disposing  of  objections  which  had  been 
taken  to  the  election  of  a  trustee  on  a  bank- 
rupt estate,  the  court  remitted  the  case  back  to 
the  sheriff  to  prepare  the  objections,  as  there 
was  no  record  of  objections  and  the  parties 
were  at  variance  as  to  the  facts.  Galloway  v. 
Thompson,  1843, 15  J.  344. 

39.  Appeal  —  Vacation  —  Jurisdiction- 
Bankruptcy  Act  1856,  s.  170.— Where  an 
appeal  against  a  sheriffs  judgment  in  a 
sequestration  was  brought  during  vacation 
before  the  Lord  Ordinary  on  the  Bills,  by 
whom  the  record  was  closed,  held  that  the  case 
on  the  meeting  of  the  court  ipso  facto  came  to 
depend  before  the  Inner  House.  Marshall  v. 
Smith,  1871,  9  S.  L,  B.  42.  See  Grant  v. 
Wilson,  1856,  22  D  * 

40.  Arrangement— Deed  of—Nature  of— 
Bankruptcy  Act  1856,  ss.  35-38.— Held 
that  a  deed  containing  provisions  as  to  pay- 
ment of  composition  ana  the  bankrupt's  dis- 
charge, but  none  as  to  the  winding  up  of 
the  estate,  was  not  a  deed  of  arrangement  but 
truly  a  composition-contract,  and  therefore  an 
interlocutor  approving  of  it  and  declaring  the 
sequestration  at  an  end,  recalled,  and  a  remit 
made  for  further  procedure.  Douglas,  Mitchell 
<fc  Co.  v.  Hunter,  Newall  <fc  Co.,  1859,  21  D. 
1302;  31J.  747* 

41.  Arrangement— Deed  of —Nature  of — 
Bankruptcy  Act  1856,  ss.  35-38— Bank- 
ruptcy Amendment  Act  1860,  s.  5.— It  is 

ultra  vires  of  a  meeting  of  creditors  of  a  bank- 
rupt held  under  sec.  35  of  the  Bankruptcy  Act, 
1856,  to  determine  the  nature  of  the  deed  of 
arrangement  as  that  rests  with  the  whole  credi- 
tors. Dixon  v.  Greenock  Distillery  Co.,  1867, 
5  M.  1033;  39  J.  575  * 

42.  Bankrupt  —  Action  against  —  Con- 
stitution of  Debt— Expenses— Discharge.— 

An  action  for  constitution  of  his  debt,  by  a 
creditor  who  has  been  ranked  in  the  debtor's 
sequestration  on  an  open  account,  is  competent. 
Circumstances  in  which  the  creditor  suing 
such  an  action  was  not  entitled  to  expenses. 
Rutherfordv. Dawson,  1844, 7  D.  162  ;  17  J.  78  * 

43.  Bankrupt— Action  against— Duty  to 
Realise  Security  before  Suing  Debtor.— A 
and  B  and  the  other  creditors  of  an  insolvent 
tenant-farmer  agreed  to  accept  a  composition 
payable  in  two  instalments.  A  and  B  agreed 
to  be  security  for  the  first,  and  A  agreed 
to  be  security  for  the  second  instalment. 
The  insolvent  also  agreed  to  assign  to  A  and  B 
jointly  the  lease  of  the  farm  on  the  footing 
that  B,  for  himself  and  for  A,  should  man- 
age the  farm  till  payment  of  the  first,  and 
that  thereafter  A  should  manage  it  till  payment 


of  the  second  instalment.  B  entered  on  the 
management  of  the  farm,  and  during  his 
management,  but  after  the  composition  had 
been  paid  by  A  and  B,  A,  who  at  the  date  of 
the  composition-contract  was  cautioner  for  the 
insolvent  in  a  cash-credit  bond,  sued  the  debtor 
for  payment  of  his  debt.  Held  (1)  that  the 
action  was  premature,  as  A  and  B  were  bound 
to  exhaust  the  trust-estate  before  recourse 
against  the  debtor;  and  (2)  that  in  the  final 
accounting  A  would  not  be  entitled  to  more 
than  a  composition  on  his  debt,  including  in 
this  debt  sums  paid  by  him  under  the  cash- 
credit  bond.  Reid  v.  Anderson,  1869, 6  S.  L.  R. 
534. 

44.  Bankrupt  —  Action  against  —  Ex- 
penses—Discharge- Trustee  —  Misconduct 
— Order  to  Appear. — In  an  action  of  damages 
a  verdict  was  given  for  the  defender.  Before 
it  could  be  applied  the  pursuer  became  bank- 
rupt, and  made  several  appearances  to  get 
delay,  for  the  purpose  (in  which  he  succeeded) 
of  preventing  decree  for  expenses  going  out 
till  he  had  got  his  discharge.  Held  that  the 
pursuer  was  personally  liable  for  the  full 
amount  of  the  expenses,  and  that  the  defender 
was  not  bound  to  be  satisfied  with  the  sum 
the  other  creditors  had  agreed  to  take  under 
a  composition-contract.  There  being  reason 
to  apprehend  that  the  trustee  had  concurred 
in  deceiving  the  court,  he  was  ordered  to 
appear  at  the  bar.  Mackenzie  v.  Macpherson, 
1855,  17  D.  751 ;  27  J.  314* 

45.  Bankrupt— Action  against— Sis t  of 
Trustee— Omission  from  Record  of  Bank- 
rupt's Name. — In  an  action  for  damages  for 
breach  of  contract,  the  defender's  estate  having 
been  sequestrated,  his  trustee  was  sisted.  In 
making  up  the  record  the  bankrupt's  name  as 
a  party  was  omitted,  and  in  the  meantime  the 
bankrupt  was  discharged.  Held  (1)  that  the 
pursuer  could  not  without  notice  to  the 
bankrupt  make  him  a  party  to  an  issue  ;  and 
(2)  that  the  bankrupt  could  not  be  assoilzied 
in  the  action  so  as  to  make  it  possible  for  him 
to  be  a  witness.  Chanter  &  Co.  v.  Borihwuk, 
1848,  10  D.  1544 ;  20  J.  659,  681. 

46.  Bankrupt— Action  by  —  Intimation 
to  Trustee. — If  the  estate  of  a  pursuer  or  a 
defender  be  sequestrated,  the  court  will  (on 
motion  to  that  effect)  sist  procedure  until 
intimation  be  made  to  the  trustee  without 
prejudice  to  any  plea  in  the  event  of  the 
trustee  not  appearing.  Dickson  v.  Begbie,  1839, 
ID.  360;  14Fac.390* 

47.  Bankrupt  — Action  by  — Intimation 
to  Trustee.— A  party  who  had  been  seques- 
trated not  permitted  to  insist  in  an  action  in 
his  own  name  until  intimation  had  been  made 
to  his  trustee.  HaUowell  v.  Niven,  1843,  5  D. 
655;  15  J.  312,  347* 

48.  Bankrupt— Action  by  — Intimation 
to  Trustee — Reduction.— A  defender  becom- 
ing bankrupt,  intimation  was  ordered  to  his 
trustee,  ana  afterwards,  and  in  respect  of  no 
appearance  for  the  trustee,  decree  was  pro- 
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nounced.  In  a  redaction  brought  by  the 
defender,  held  not  a  ground  of  challenge  that 
there  was  produced  in  process  no  evidence  of 
the  intimation  to  the  trustee  having  been 
made.  Munro  v.  Rose,  1855, 18  D.  292 ;  28  J. 
122. 

49.  Bankrupt— Action  by— Liability  for 
Expenses  —  Composition  -  Contract.  —  The 

pursuer  in  an  action  during  its  process  was 
sequestrated  and  discharged  on  a  composition - 
contract.  His  trustee  was  not  sisted.  Held 
that  the  pursuer  was  liable  in  the  expenses  of 
the  action  awarded  against  him  both  before  and 
after  the  sequestration,  and  that  his  liability 
was  not  limited  to  a  composition  on  the  ex- 
penses incurred  before  it.  Jackson  ds  Co.  v. 
KeO,  1862,  1  M.  48 ;  35  J.  33  * 

50.  Bankrupt— Action  by— Protestation 
for  not  Calling— Protection.— A  party's 
estates  were  sequestrated  subsequent  to  the 
execution  of  a  summons  at  his  instance,  and 
the  defender  thereafter  took  out  protestation 
for  not  calling.  Held  (1)  that  he  was  not 
barred  from  doing  so  by  the  sequestration ; 
and  (2)  that  the  protestation  dues  were  not 
a  debt  falling  under  the  sequestration,  and 
therefore  the  bankrupt  was  not  secured  against 
diligence  by  a  protection.  Love  v.  Menzies, 
1830, 8  S.  380 ;  5  Fac.  318  * 

51.  Bankrupt  —  Action  by  —  Sist  of 
Trustee— Title  to  Sue. — A  petition  for  a 
bankrupt  in  an  action  by  him,  pending  which 
his  estates  were  sequestrated,  refused,  the 
trustee  having  refused  to  sist  himself.  Gallo- 
twjf  v.  Jeffrey,  1822,  2  S.  41. 

52.  Bankrupt  —  Action  by  —  Sist  of 
Trustee.  —  A  bankrupt  under  sequestration 
suing  an  action  of  reduction  of  a  decree- 
arbitral  constituting  a  debt,  must  either  sist 
his  trustee  or  find  caution  for  expenses. 
Mamtd  d:  Co.  v.  Bain,  1826,  4  S.  381 ;  1  Fac. 
244. 

53.  Bankrupt  —  Action  by  —  Sist  of 
Trustee. — The  estates  of  a  party  being  seques- 
trated pending  a  process  in  which  he  raised 
objections  to  a  diligence,  the  court  ordered 
the  trustee  to  be  made  a  party.  The  trustee 
refusing  to  appear,  the  objections  were  repelled. 
Satt  v.  Fisher,  1831,  9  S.  645. 

51  Bankrupt  —  Action  by  —  Sist  of 
Trustee.  —  A  sequestrated  bankrupt  not  al- 
lowed to  insist  in  an  action  without  concur- 
rence of  the  trustee,  or  finding  caution  for 
expenses,  though  the  cause  of  action  had  arisen 
subsequent  to  the  sequestration.  Love  v. 
Hunter,  1835,  13  S.  448 ;  10  Fac  260. 

55.  Bankrupt  —  Action  by  —  Sist  of 
Trustee — Reclaiming  Note.  — After  a  de- 
fender had  got  a  judgment  of  the  Lord 
Ordinary  in  his  favour,  his  estates  were 
sequestrated.  Held  that  he  was  nevertheless 
entitled  to  appear  in  support  of  the  judgment, 
although  the  trustee  declined  to  sist  himself. 
M v.  Forrest,  1840,  2  D.  1460 ;  15  Fac.  1570* 


56.  Bankrupt  —  Action  by  —  Sist  of 
Trustee— Solatium— Vesting  of  Estate.— A 

bankrupt  discharged,  but  not  reinvested  in 
the  estate,  sued  bis  former  law  agents  for 
damages  for  injury  to  credit,  and  solatium  for 
injury  to  reputation  and  feelings,  arising  out 
of  an  imprisonment  prior  to  the  date  of  the 
sequestration.  The  trustee  proposed  to  sist 
himself  in  room  of  the  pursuer.  Held  that  he 
was  entitled  to  do  so,  as  the  claim  had  vested 
in  him.  Question,  whether  the  bankrupt  had  a 
right  to  recover  from  the  trustee  the  expenses 
of  the  record.  Question  also  whether  the 
trustee  could  insist  where  the  action  was  to 
vindicate  the  bankrupt's  character.  Thorn  v. 
Bridges,  1857,  19  D.  721 ;  21  J.  311* 

57.  Bankrupt— Action  by— Summons.— 

After  a  summons  was  executed,  but  before  it 
was  called,  the  pursuer's  estates  were  seques- 
trated. Held  competent,  after  the  confirmation 
of  the  trustee,  to  call  the  summons  in  the 
trustee's  name.  Gallie  v.  Lockkart,  1840,  2  D. 
445  ;  15  Fac.  411* 

58.  Bankrupt— Action  by— Title  to  Sue 
—Discharge  —  Composition  -  Contract.  —  A 

discharged  bankrupt  may  sist  himself  as  pur- 
suer of  an  action  of  reduction  of  a  preference 
instituted  by  the  trustee,  where  a  reservation 
to  that  effect  has  been  made  in  the  composi- 
tion-contract, and  is  known  to  the  party 
holding  the  preference.  Bruce  v.  Monteith, 
Bogle,  <k  Co.,  20  Feb.  1818,  F.  C* 

59.  Bankrupt— Action  by— Title  to  Sue 
— Discharge. — A  discharged  bankrupt  held  to 
have  a  title  to  sue  for  the  value  of  goods 
fraudulently  taken  from  him  before  the 
sequestration.    Donald  v.  Dick,  1821,  1  S.  64. 

60.  Bankrupt— Action  by— Title  to  Sue 
— Cessio— Accounting.—  A  party  who  had 
granted  a  disposition  omnium  bonorum  in  a 
cessio,  having  raised  a  process  of  accounting 
regarding  part  of  his  property,  and  thereafter 
obtained  a  retrocession,  held  entitled  to  insist 
in  the  action,  but  witnout  a  retrocession  he 
cannot  sue.  Barry  v.  Geddes,  1829,  8  S.  53 ; 
5  Fac.  59 ;  and  see  2  S.  461.  See  Forbes  v. 
Lord  Duffus,  1842,  4  D.  1469  * 

61.  Bankrupt— Action  by— Title  to  Sue 
— Cessio. — A  party  discharged  under  a  com- 
position, and  on  failure  to  pay  it  divested 
under  a  decree  of  cessio,  has  no  title  to  sue 
an  action  of  count  and  reckoning  against  the 
cautioner  for  the  composition.  Geddes  v.  Barry, 
1822,  1  S.  480. 

62.  Bankrupt— Action  by— Title  to  Sue 
— Discharge. — A  bankrupt  held  entitled,  after 
a  discharge  under  a  composition- contract,  to 
pursue  an  action  of  reduction  and  spuilzie 
(which  had  been  instituted  by  his  trustee), 
without  an  express  assignation.  Reidv.  Wilson, 
1825,  4  S.  38* 

63.  Bankrupt— Action  by— Title  to  Sue. 

— A  summons  held  good  although  the  estate  of 
the  pursuer  was,  subsequent  to  the  existence  of 
the  cause  of  action,  sequestrated,  and  although 
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it  was  not  stated  that  he  had  been  retrocessed. 
Russell  dh  Co.  v.  Stewart,  1829,  7  S.  302. 

64.  Bankrupt— Action  by— Title  to  Sue 
— Sist  of  Trustee.— Question,  whether  a  bank- 
rupt can  insist  in  an  action  where  his  trustee 
declines  to  do  so,  on  finding  caution  for  ex- 
penses.   Laidlaw  v.  Dunlop,  1830,  8  S.  307.* 

65.  Bankrupt— Action  by— Title  to  Sue 
—Discharge— Collusive  Agreement  as  to 
Composition-Contract.— A  bankruptprivately 
granted  bills  to  a  creditor  as  the  price  of  his 
accession  to  a  composition-contract.  The  bills 
were  indorsed  to  third  parties  and  paid.  Held 
that  the  bankrupt  (although  discharged  under 
the  composition-contract)  and  his  cautioners 
had  a  title  to  sue  for  repetition  of  the  money 
paid  under  the  bills.  Arrol  <L-  Cook  v. 
Montgomery,  1826,  4  S.  499 ;  1  Fac.  424  * 

66.  Bankrupt— Action  by— Title  to  Sue 
—Discharge— Voluntary  Trust.— A  seques- 
trated bankrupt  was  discharged  on  a  composition 
and  his  estates  were  transferred  by  the  statutory 
trustee  to  a  trustee  for  security  of  the  cautioners 
in  the  composition-contract.  Held  that  while 
that  trust  subsisted  the  bankrupt  could  not 
sue  for  a  debt  owing  prior  to%,the  sequestration, 
without  the  consent  of  the  trustee.  Megget  v. 
Campbell,  1833,  11  S.  675. 

67.  Bankrupt— Action  by— Title  to  Sue 
— Discharge. — A  discharged  bankrupt  held 
not  barred  from  suing  for  a  debt  (due  prior  to 
the  sequestration)  by  his  not  having  given  it 
up  in  his  states  of  affairs  in  the  sequestration. 
Baillie  v.  Young,  1835,  13  S.  472 ;  10  Fac.  279  * 

68.  Bankrupt— Action  by— Title  to  Sue 
—Discharge— Cautioner.— A  bankrupt  who 
had  obtained  his  discharge  and  thereafter  got 
decree  against  the  trustee  for  a  sum  due  under 
his  intromissions  held  entitled  to  sue  the 
trustee's  cautioner  for  the  sum  although  the 
bond  of  caution  was  in  favour  of  the  creditors 
only.  BeU  v.  Carstairs,  1842,  5  D.  318 ;  15  J. 
131* 

69.  Bankrupt— Action  by— Title  to  Sue 
— Sist  of  Trustee.— The  purchaser  of  a  house, 
under  a  missive  contract  of  ground -annual, 
became  bankrupt,  and  while  unretrocessed 
leased  the  subjects.  At  the  expiry  of  the  lease 
the  bankrupt  brought  an  action  of  removing 
against  the  tenant.  His  trustee  declined  to 
make  up  a  title  or  interfere  with  the  process  in 
any  way.  Held  that  the  bankrupt  had  a  good 
title  to  sue  the  removing.  King  v.  Wieland, 
1858,  20  D.  960 ;  30  J,  574  * 

70.  Bankrupt— Action  by— Title  to  Sue 
—Discharge— Radical  Bight —A  party  whose 
estates  are  sequestrated  has  an  inherent  interest 
in  his  property,  entitling  him  to  sue  actions 
relating  to  it;  but  held,  although  he  had 
obtained  a  discharge,  as  it  was  one  which  did 
not  re-invest  him  in  his  estate,  the  trustee  in 
the  sequestration  ought  to  be  sisted.  Mackenzie 
v.  Smith,  1861,  23  D.  1201  ;  33  J.  602.  Gavin 
v.  Greig's  Trs.,  1843,  5  D.  1191  * 


71.  Bankrupt— Action  by— Title  to  Sue 
—Discharge— Voluntary  Trust.— A  seques- 
trated bankrupt  discharged  but  not  retrocessed 
has  no  title  to  sue  the  trustee  under  a  previous 
private  trust,  to  compel  him  to  pay  to  the 
trustee  under  the  sequestration  or  to  the 
pursuer  a  balance  alleged  to  be  remaining  in 
his  hands.  Observed  that  a  bankrupt  who  has 
not  been  retrocessed  in  his  estate  has  a  title  to 
sue  only  if  the  trustee  has  abandoned  the 
claim.  GaWraith  v.  Whitehead,  1863, 1  M.  644 ; 
35  J.  380  * 

72.  Bankrupt— Action  by— Title  to  Sue 
—Discharge  —  Retrocession.  —  A  bankrupt 
who  had  obtained  his  discharge,  but  who  had 
not  been  reinvested  in  his  estates,  held  not 
entitled  to  sue  for  recovery  of  a  debt  falling 
under  the  sequestration  ;  but  owing  to  special 
circumstances,  the  bankrupt  allowed  to  call  a 
meeting  of  his  creditors,  in  order  that  he  might 
obtain  a  retrocession  to  the  debt.  Graham  v. 
Mackenzie,  1871,  9  M.  798  ;  43  J.  440  * 

73.  Bankrupt  —  Allowance  to  —  "Net 
Produce  "  of  Estate. — In  estimating  the  "net 
produce"  of  a  sequestrated  estate,  under  an 
agreement  by  the  creditors  to  give  the  bank- 
rupt an  allowance  on  it,  held  that  it  consisted 
of  the  free  fund  realised  for  division,  after 
deducting  preferable  heritable  debts  and  the 
expenses  of  the  sequestration.  Marjoribanks  v. 
Mansfield,  1835,  13  S.  992  ;  10  Fac  769. 

74.  Bankrupt— Complaint  against— Abu- 
sive Letters. — A  complaint  by  a  trustee  and 
commissioners  against  the  bankrupt  for  abu- 
sive letters,  dismissed.  MiRae  v.  M'Kensic, 
1823,  2  S.  467. 

75.  Bankrupt— Discharge— Absence.— It 

is  no  bar  to  a  discharge  of  a  bankrupt  that  he 
is  abroad,  if  he  has  remained  in  this  country 
so  long  as  required  by  his  creditors.  Stirling 
Bank  v.  Stein,  1803,  4  Pat.  480. 

76.  Bankrupt— Discharge  — Alimentary 
Provision. — A  bankrupt,  who  was  in  receipt 
of  an  alimentary  provision  of  30s.  a-week, 
presented  a  petition  for  discharge.  Held  that 
the  bankrupt's  refusal  to  pay  any  part  of  the 
provision  to  his  creditors  was  not  a  good 
ground  for  withholding  his  discharge ;  but 
question  whether  it  would  have  been  a  good 
ground  if  the  allowance  had  been  excessive. 
Blaikie  v.  Peddie,  1871,  10  M.  140  ;  44  J.  115  * 

77.  Bankrupt— Discharge— Appeal—  An 
appeal  against  an  interlocutor  finding  the 
bankrupt  entitled  to  his  discharge  held  com- 
petent as  it  was  presented  within  the  statutory 
period  although  before  it  was  presented  the 
bankrupt  was  discharged.  Samson  v.  Campbell, 
1849,  11  D.  1208 ;  21  J,  480* 

78.  Bankrupt  —  Discharge  —  Appeal  — 
Sist  of  Creditors  —  Objections.  —  Opinion, 
that  where  a  creditor  has  appealed  against  the 
interlocutor  of  a  sheriff  discharging  a  bankrupt, 
other  creditors  may  be  sisted  in  the  appeal  so 
long  as  the  discussion  is  going  on,  and  that 
they  are  not  limited  to  the  objections  stated 
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before  the  sheriff.      Brown   v.    Whyte,  1846, 
8D.822;  18  J.  449* 

79.  Bankrupt  —Discharge— Bankruptcy 
Act  1856.— An  application  by  a  bankrupt 
to  have  the  proceedings  as  to  his  discharge 
conducted  under  the  1856  Act  although  seques- 
trated, under  an  earlier  statute,  granted.  Mabon, 
1858, 20  D.  796  ;  30  J.  431. 

80.  Bankrupt  —Discharge  —  Collusion  — 
Pactum  illicitum. — A  creditor  on  a  seques- 
trated estate,  with  a  view  to  the  discharge  of 
the  bankrupt,  assigned  his  debt  to  the  bankrupt 
on  receiving  bills  from  his  wife  and  children 
for  part  of  it,  and  an  obligation  from  himself 
for  the  balance.  Held  that  this  was  pactum 
iUicitum.    Riddle  v.  Christie,  1821, 1  S.  151* 

81.  Bankrupt — Discharge  —  Collusion- 
Incompetent  Sequestration.  —  A  discharge 
under  a  sequestration  granted,  although  it  was 
alleged  that  the  sequestration  was  incompetent 
aad  the  ranking  of  the  concurring  creditors 
collusive.     Walker  v.  Leslie,  1825,  3  S.  645. 

82.  Bankrupt  —  Discharge  —  Collusion- 
Bankruptcy  Act  1856,  s.  150— Considera- 
tion not  Ascertained. — In  a  multiplepoind- 
ing  under  s.  150  of  the  Bankruptcy  Act  1856 
(which  penalises  collusive  arrangements  for 
the  bankrupt's  discharge)  held  that,  as  the  com- 
plaining creditor  admitted  that  the  value  of 
the  consideration  given  could  not  be  estimated 
in  money,  the  section  had  not  been  con- 
tmened.  Murdoch  v.  Clydesdale  Banking  Co., 
1864, 2  M.  515  ;  36  J.  243  * 

83.  Bankrupt  —  Discharge  —  Collusion 
-  Bankruptcy  Act    1856,    s.    150.  —  A 

friend  of  a  bankrupt  (without  the  knowledge 
of  the  bankrupt)  agreed  to  pay  £500  to  a 
creditor,  who  held  a  security  for  his  debt,  on 
condition  of  his  taking  the  same  dividend  as 
the  other  creditors,  ana  of  his  granting  to  the 
friend  a  mandate  to  act  on  the  whole  debt,  as 
if  unsecured,  at  all  meetings  regarding  the 
discharge.  Held  that  this  was  a  collusive 
igroement  for  concurring  in  the  bankrupt's 
discharge,  and  therefore  void  under  the  Act. 
2Wi  v.  JVaddeU,  1869,  7  M.  558  ;  41  J.  296  * 

81  Bankrupt  —  Discharge— Collusion— 
Bankruptcy  Act  1856,  s.  150— Penalty.— 
Held  that  if  a  creditor  committed  a  breach  of  s. 
150,  the  court  had  no  discretion,  but  were 
bound  to  decern  for  the  penalty  although  the 
offence  had  been  committed  without  moral 
gnilL  Pcndreigh7*  Trustee  v.  M'Laren  do  Co., 
1871, 9  M.  (H.  L.)  49 ;  43  J.  381  ;  L.  R.  2  Sc. 
App.  120* 

85.  Bankrupt — Discharge— Concurrence. 
—Objections  to  a  bankrupt's  discharge  on  the 
pound  that  the  concurrence  of  the  creditors 
nad  been  obtained  illegally  and  before  they 
were  ranked,  and  that  a  creditor  who  had  not 
concurred  before  the  petition  for  discharge  was 
presented  had  afterwards  done  so,  repelled. 
G&hrist,  1826,  2  W.  &  S.  22.    Affg.  2  S.  778. 

86.  Bankrupt — Discharge— Concurrence. 
—Although   the    claim   of  a  creditor  (duly 


lodged)  be  not  marked  by  the  trustee  nor 
entered  in  the  sederunt-book,  the  creditor  may 
concur  in  a  petition  by  the  bankrupt  for 
discharge.  Findlay  v.  Donaldson's  Irs.,  1832, 
7  Fac.  396. 

87.  Bankrupt— Discharge— Concurrence. 

— Discharge  without  concurrence  of  creditors 
refused,  altnough  the  trustee  reported  that  the 
bankrupt  had  made  a  full  disclosure.  Smith 
v.  Mackenzie,  1860,  22  D.  1078  ;  32  J.  492. 

88.  Bankrupt— Discharge— Concurrence 
—Assignee— Consent  of  Cedent.— Question, 
whether  the  assignee  of  a  debt  ranked  on  a 
sequestrated  estate  is  bound  by  a  consent  to 
discharge  given  several  years  previously  by  the 
cedents,  but  on  which  no  application  had  been 
presented.  Walker  v.  M'Gilp,  1835, 13  S.  759  ; 
10  Fac.  495* 

89.  Bankrupt-Discharge— Concurrence 
— Condition. — A  discharge  granted  where  the 
concurrence  of  the  creditors  was  obtained  by 
a  friend  of  the  bankrupt  offering  a  payment  in 
addition  to  the  dividends.  Goidon,  1822, 
2S.  5. 

90.  Bankrupt— Discharge— Concurrence 
—Contingent  Claims— Bankrupt's  Miscon- 
duct. —  A  bankrupt  applied  for  discharge, 
founding  upon  his  trustee's  certificate  that 
four-fifths  in  value  of  the  creditors  concurred 
in  it.  An  objection  that  this  valuation 
included  contingent  claims  repelled,  on  the 
ground  that  all  claims  to  which  the  creditors 
had  lodged  oaths  were  properly  enumerated  in 
the  valuation.  Objections  to  the  discharge 
also  in  respect  of  the  bankrupt's  conduct 
repelled,  as  the  sequestration  had  lasted  six 
years.  Gemmell  v.  North  British  Bank,  1853, 
16  D.  264  ;  26  J.  127. 

91.  Bankrupt— Discharge— Concurrence 

—  Effect  on  Sequestration.  —  A  discharge 
obtained  without  consent  of,  or  composition 
with,  creditors  does  not  annul  the  sequestration 
as  to  property  vested  in  or  disposable  by  the 
bankrupt  before  his  discharge  though  not 
payable  till  after  the  discharge.  Trappes  v. 
Meredith,  1871,  10  M.  38 ;  44  J.  25* 

92.  Bankrupt— Discharge— Concurrence 

—  Minute  of  —  Bankruptcy  Act  1856, 
8.  146. — Held  that  a  minute  expressing  the 
necessary  concurrence  of  creditors  to  the 
bankrupt's  discharge  was  invalid  as  it  did  not 
refer  to  the  trustee's  report,  this  being  necessary 
under  s.  146  of  the  Bankruptcy  Act  1856. 
Scott  <l&  Campbell  v.  Coupar,  1872,  10  M.  626 ; 
44  J.  351  * 

93.  Bankrupt— Discharge— Concurrence 
— Recall  o£  —  Circumstances  may  warrant 
creditors  recalling  their  consent  to  an  applica- 
tion for  discharge.  Megget  v.  Spence,  1830, 
8  S.  1063  * 

94.  Bankrupt— Discharge— Concurrence 
— Recall  of. — Held  not  relevant  to  reduce  a 
discharge  granted  to  a  bankrupt  under  seques- 
tration, that  one  of  the  concurring  creditors, 
whose  debt  was   requisite   to  constitute   the 
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statutory  concurrence,  had  privately  intimated 
to  the  trustee  that  he  had  withdrawn  his 
concurrence,  but  who  did  not  appear  in  court 
and  withdraw.  Beid,  Irving,  <k  Co.  v. 
Buchanan,  1838,  16  S.  549  ;  13  Fac.  449  * 

95.  Bankrupt—  Discharge— Concurrence 
— Rejection  of  Claim. — A  creditor  agreeing 
to  a  discharge  need  only  be  in  a  position  to 
entitle  him  to  vote,  and  not  necessarily  in 
a  position  entitling  him  to  claim  a  dividend. 
The  claim  to  a  dividend  of  one  of  the  creditors 
concurring  in  a  petition  for  discharge  of  the 
bankrupt  was  afterwards  rejected.  Held  this 
did  not  render  the  petition  incompetent  and 
left  the  matter  open  to  investigation  as  to  the 
claim  at  the  time  the  consent  was  given. 
APHaffie  v.  Edinburgh  <k  Glasgow  Bank,  1854, 
16  D.  894 ;  26  J.  460  * 

96.  Bankrupt— Discharge— Concurrence 
—  Trustee's  Certificate  — Recall. —A  bank- 
rupt's discharge  recalled  as  the  trustee  had  not  in 
his  certificate  stated  distinctly  the  number  and 
value  of  creditors  concurring  and  non-concur- 
ring. Addison  &  Sons  v.  Crabb,  1853,  25  J. 
270  ;  2  Stuart  266  * 

97.  Bankrupt— Discharge  —  Concurrence 
—Trustee's  Certificate— Objections  to.— In 
an  application  to  have  the  trustee  in  a  seques- 
tration ordained  to  grant  a  certificate  of  the 
concurrence  of  the  requisite  number  of 
creditors,  so  as  to  allow  of  a  petition  for 
discharge,  the  court  did  so  ordain.  The  trustee 
having  reported,  an  objection  that  he  had  ranked 
certain  creditors  where  claims  were  bad  as 
non-concurring,  and  had  rejected  good  claims, 
repelled,  as  the  trustee's  decision  on  the  claims 
was  good  till  altered.  Stewart  <k  White  v. 
M'Gavin,  1822,  2  S.  55. 

98.  Bankrupt— Discharge— Concurrence 
—Trustee's  Certificate  —  Objections  by 
Trustee. — A  bankrupt  is  entitled  to  be  dis- 
charged on  the  court  being  satisfied  that  he  has 
the  requisite  concurrence,  although  the  trustee 
has  refused  to  grant  a  certificate  to  that  effect, 
and  although  ne  has  stated  objections  to  the 
regularity  of  the  affidavits  and  claims  of 
creditors  concurring.  Galloway  v.  Bruce,  1826, 
4  S.  837. 

99.  Bankrupt— Discharge— Concurrence 
—Verbal— Reduction.— In  an  application  by 
a  bankrupt  for  discharge,  the  trustee  certified 
that  the  creditors  signing  a  minute  of  concur- 
rence formed  the  requisite  majority  of  creditors 
in  number  and  value.  This  was  wrong,  but 
the  trustee  was  a  creditor,  and  if  he  had  con- 
curred (as  it  was  averred  he  had  verbally  done) 
there  was  the  majority.  Held  that  the  terms 
of  the  certificate  precluded  verbal  concurrence 
being  considered,  and  therefore  that  the  dis- 
charge must  be  reduced.  Question  whether  it 
is  necessary  for  the  trustee  to  certify  the 
concurrence.  Opinion  that  a  trustee  certifying 
the  concurrence  is  not  barred  as  a  creditor  from 
objecting  to  the  discharge.  Wylie  &  Lochead 
v.  Young,  1859,  21  D.  677  ;  31  J.  300  * 


100.  Bankrupt  —  Discharge  —  Condition 
— Expenses. — A  bankrupt,  who  applied  for 
discharge  without  having  paid  any  dividend, 
held  bound  to  pay  the  expenses  of  the  seques- 
tration as  a  condition  of  his  discharge.  Napier 
v.  Paterson,  1850,  13  D.  222  ;  23  J.  82. 

101.  Bankrupt— Discharge— Condition— 
Trustee's  Expenses  —  Commissioners'  Cer- 
tificate—Trustee's Exoneration.— A  seques- 
trated bankrupt  was  discharged  on  condition 
that  he  should  pay  the  trustees  expenses  when 
ascertained  by  the  commissioners.  Held  that 
the  commissioners'  certificate  was  conclusive 
as  to  the  reasonableness  of  the  trustee's  claims, 
and  prevented  any  discussion  on  their  merits 
before  the  court ;  but  notified  that  the  court 
would  not  in  future  grant  discharges,  without 
at  the  same  time  absolutely  exonerating  the 
trustee.  Megget  v.  Spence,  1832,  10  S.  207 ; 
1830,  8  S.  1063* 

102.  Bankrupt— Discharge— Condition— 
Void  Discharge— Composition.— A  creditor 
discharged  the  principal  debtor  on  a  composi- 
tion on  condition  that  if  the  cautioner  raised 
the  question  whether  he  was  thereby  liberated 
the  discharge  should  be  void  and  the  composi- 
tion repaid.  The  cautioner  did  raise  the 
question.  Held  that  the  creditor  could  not 
avail  himself  of  the  condition  of  nullity 
without  first  repaying  the  composition  received 
by  him.    Osborne  v.  Brown,  1832,  10  S.  646. 

103.  Bankrupt  —  Discharge  —  Confirma- 
tion— Act  2  and  3  Vict  c  41,  ss.  122, 123.— 

Held  that  the  deliverance  of  a  sheriff  discharg- 
ing a  bankrupt  not  having  been  immediately 
transmitted  could  not  be  confirmed ;  and  that 
the  objection  as  to  tardiness  of  transmission 
must  be  given  effect  to  though  not  stated  by 
the  parties.  Campbell  v.  Brown,  1854,  16  D. 
519  ;  26  J.  238. 

104.  Bankrupt  —  Discharge  —  Construc- 
tion.— A  bankrupt  was  discharged  by  his 
creditors  in  respect  of  a  composition  of  all 
debts  due  prior  to  December  1811.  Held  that 
this  discharge  barred  an  action  by  a  creditor 
for  the  price  of  goods  delivered  in  July  1811, 
although  the  price  had  not  been  paid,  nor  a 
composition  on  the  price.  Harris  v.  Churchill, 
1822,  1  S.  370. 

105.  Bankrupt  —  Discharge  —  Construc- 
tion.— A  debtor  obtained  a  discharge  from  his 
creditors  of  all  debts  contracted  by  him  prior 
to  June  1822.  He  had  granted  to  a  creditor 
a  bill  in  the  preceding  May,  payable  nine 
months  after  date.  Held  that  the  discharge 
included  this  bill.  Adam  v.  M'Dougal,  1831, 
9  S.  570  * 

106.  Bankrupt  —  Discharge  —  Deceased 

Bankrupt. — After  a  composition  had  been 
accepted,  the  bankrupt  died  without  having 
made  the  oath  required  for  discharge.  Held 
competent  to  approve  of  the  offer,  to  discharge 
the  bankrupt's  representatives  of  all  debts  due 
by  him,  and  to  find  that  the  sequestration 
would  be  no  obstacle  to  their  making  up  a 
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title  to  the  reversion.     Robertson's  Tr.,  1842, 
4D.627* 

107.  Bankrupt  —  Discharge  —  Deceased 
Bankrupt — Oath,  of  Executor. — A  seques- 
trated bankrupt  having  died  previous  to  his 
discharge,  a  discharge  granted  on  a  declaration 
by  his  widow  to  her  as  sole  executrix,  and 
to  the  estate  of  the  bankrupt.  KeiUer,  1842, 
4  D.  742.* 

108.  Bankrupt  —  Discharge  —  Effect  of 
—Aliment. — The  aliment  of  an  illegitimate 
child  born  before  sequestration  of  the  father's 
estate  is  not  affected  oy  the  statutory  discharge, 
so  far  as  arising  after  the  date  of  the  seques- 
tration. Marjoribanks  v.  Amos,  1831,  10  S. 
79;  7  Fac.  76* 

109.  Bankrupt-- Discharge -—Effect  of— 
Bill  Granted  for  Debt— Reduction.— After  his 
discharge  a  bankruptgranted  a  bill  to  a  creditor 
for  the  full  debt  He  granted  renewals  and 
then  brought  an  action  of  reduction  of  the  last 
renewal  on  the  ground  that  he  granted  the  bill 
in  ignorance  that  he  was  liberated  by  the 
discharge.  The  defender  was  assoilzied  as  the 
pursuer  did  not  conclude  for  reduction  of  the 
original  bill  Sutherland  v.  Mackay,  1830,  8  S. 
S13;5Fac264* 

110.  Bankrupt— Discharge  — Effect  of— 
BQ1  of  Exchange — Held  not  to  be  a  ground  for 
suspending  a  charge  on  a  bill  of  exchange,  that  it 
was  granted,  after  the  acceptor's  discharge  on 
a  composition,  for  the  full  amount  of  a  debt 
contracted  before  his  sequestration  to  a  creditor 
who  had  not  claimed  in  the  sequestration. 
Grimskaw  v.  Malcolm,  1842,  4  D.  1360;  14 
J.  455* 

111.  Bankrupt— Discharge— Effect  of— 
Firm  and  Private  Debts.— A  bill  was  in- 
dorsed by  a  party  in  his  individual  character, 
and  by  two  firms  of  which  he  was  a  partner. 
A  discharge  was  granted  by  the  holder  to  one 
of  the  firms  (who  paid  a  composition),  and  to 
its  partners,  including  this  party.  Held  that 
he  was  not  thereby  relieved  from  liability  as  an 
individual  indorser  or  as  a  partner  of  the  other 
firm.  Shane  v.  Simpson,  1829,  7  S.  901  ; 
4  Fac.  1208* 

112.  Bankrupt— Discharge— Effect  on  In- 
hibition—Diligence.— The  effect  of  an  inhibi- 
tion is  extinguished  by  an  intervening  sequestra- 
tion followed  by  a  discharge  on  a  composition, 
though  the  inhibiting  creditor  has  not  ranked, 
so  that  an  adjudication  cannot  proceed  to  the 
effect  of  attaching  the  interest  of  the  bankrupt ; 
but  the  inhibiter  may  reduce  any  heritable 
security  granted  over  the  bankrupt's  lands 
tpfda  inhibitions  and  proceed  against  the  right 
of  the  heritable  creditor  replaced  in  the  debtor 
by  the  reduction.  Shiells  v.  Eeid,  1829,  7  S. 
535;  4 Fac  782* 

113.  Bankrupt  — Discharge  — Effect  on 
Fending  Action. — A  discharge  obtained  by  a 
bankrupt  pending  an  action  of  constitution  of 
debt  against  him,  held  to  entitle  him  to  absolvi- 
tor, but  no  expenses  allowed.  Walker  v.  M'GHXp, 
1835, 13  S.  759 ;  10  Fac.  495  * 


114.  Bankrupt  — Discharge— Effect  on 
Pending  Suspension. — Pending  a  suspension 
of  a  charge  by  a  bankrupt,  he  obtained  a  dis- 
charge under  a  sequestration  awarded  prior  to 
the  suspension.  Held  that  after  the  discharge 
no  claim  lay  against  the  suspender  or  his 
cautioner,  and  the  charge  suspended.  Boyd  v. 
Napier,  1831,  9  S.  260 ;  6  Fac.  172* 

115.  Bankrupt— Discharge  — Effect  on 
Unpaid  Property— Omission  to  Disclose 
Funds. — Held  that  the  omission  by  a  bankrupt 
to  give  notice  to  the  trustee  of  a  bequest  of  an 
annuity  did  not  affect  his  discharge,  because 
the  annuity  did  not  fall  under  the  sequestra- 
tion. Trappes  v.  Meredith,  1871,  10  M.  38  ;  44 
J.  25  * 

116.  Bankrupt— Discharge— Effect  of— 
Construction— Bill. — The  joint  acceptor  of  a 
bill  payable  at  Whitsunday  1845  became  bank- 
rupt. He  offered  a  composition  on  all  debts 
due  by  him  on  8th  January  1844  which  was 
accepted ;  and  the  creditors  in  June  1844  dis- 
charged the  bankrupt  of  all  debts  and  claims 
in  which  he  was  liable.  The  holder  of  the  bill 
had  made  no  claim  on  the  bill  but  concurred 
in  the  discharge  in  respect  of  other  claims. 
Held  that  the  discharge  covered  the  bill  and 
that  the  holder  was  not  entitled  to  payment  or 
composition  on  it.  British  Linen  Co.  v.  Esplin, 
1849,  11  D.  1104;  21  J.  422. 

117.  Bankrupt— Discharge— Effect  of— 
Subsequent  Liability— Bill— Though  a  bank- 
rupt has  been  discharged  under  a  sequestration, 
yet,  if  he  subsequently  accept  a  bill  for  a  debt 
which  existed  prior  to  the  sequestration,  he 
will  incur  liability  for  it,  provided  the  trans- 
action be  not  tainted  by  any  illegal  arrangement 
prior  to  the  discharge.  Hunter  v.  Lindsay, 
1835,  13  S.  390* 

118.  Bankrupt— Discharge— Misconduct 

—  Books  —  Destruction  ol  —  A  discharge 
refused  to  a  bankrupt  as  he  had  destroyed  a 
ledger  and  other  books,  although  the  trustee 
reported  that  he  had  not  thereby  been  pre- 
vented from  ascertaining  the  real  state  of 
affairs;  but  thereafter  (on  opposition  being 
withdrawn)  the  discharge  granted.  Spenee  v. 
Philip  dh  Law,  1824,  2  S.  670* 

119.  Bankrupt:— Discharge— Misconduct 

—  Books— Not  Keeping— No  Assets.— 
Discharge  refused  to  a  bankrupt  who  had  no 
assets,  whose  liabilities  amounted  to  £17,000, 
and  who  kept  no  books.  M'Nellan  v.  Ritchie, 
1856,  18  D.  488  ;  28  J.  182. 

120.  Bankrupt— Discharge— Misconduct 

—  Embezzlement.— Where  an  action  was 
depending  against  a  bankrupt  involving 
charges  of  embezzlement  of  the  pursuer's  funds, 
the  court  refused  to  dispose  of  a  petition  for 
discharge  till  the  result  of  an  investigation  was 
reported.  Findlay  v.  Donaldson's  TVs.,  1832, 
7  Fac.  396. 

121.  Bankrupt— Discharge— Misconduct 

— Embezzlement. — Circumstances  in  which  a 
discharge  was  granted  to  a  bankrupt  convicted 
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of  breach  of  trust  and  embezzlement  after 
the  expiry  of  the  term  of  his  imprisonment, 
and  after  the  lapse  of  a  year  from  the  date  of 
his  application  for  discharge.  Cooper  v.  Fraser, 
1872,  11  M.  38;  45  J.  29  * 

122.  Bankrupt— Discharge— Misconduct 
— Fraud. — A  discharge  refused  to  a  bankrupt 
under  sequestration  in  respect  of  fraud,  although 
supported  by  the  usual  concurrence*  Cunning- 
ham v.  Dickson,  1821, 1  S.  148  * 

123.  Bankrupt— Discharge— Misconduct 
— Fraud. — A  discharge  to  a  bankrupt  opposed 
on  the  ground  of  fraud,  granted,  as  fraud  was 
not  proved..  Kerr  v.  Allan  &  Co.,  1825,  4  S. 
106. 

124.  Bankrupt— Discharge— Misconduct 
— Fraud. — A  discharge  opposed  on  fraud 
granted,  as  the  fraud  was  not  proved.  Findlay 
v.  Donaldson's  Trs.,  1832,  10  S.  813. 

125.  Bankrupt— Discharge— Misconduct 
— Report  by  Trustee. — A  bankrupt's  discharge 
refused,  in  respect  of  what  the  court  considered 
misconduct,  notwithstanding  a  favourable  re- 
port from  the  trustee.  Shiells  cfc  Bayne  v. 
Bertram,  1862,  35  J.  561. 

126.  Bankrupt —Discharge  —  No  Divi- 
dends.— Discharge  refused  to  a  bankrupt  who 
offered  no  composition  and  whose  estate  had 
paid  no  dividend,  although  he  had  the  re- 
quisite concurrence.  Scoullar  v.  Alton,  1823, 
2  S.  296. 

127.  Bankrupt  — Discharge  — No  Divi- 
dends.— Circumstances  in  which,  four  years 
after  his  sequestration,  discharge  was  granted 
to  a  bankrupt,  though  the  estate  was  insufficient 
to  yield  a  dividend,  and  though  the  application 
was  opposed.  Bain  v.  Milne,  1870,  8  M.  784  ; 
42  J.  437* 

128.  Bankrupt  — Discharge  — Oath.  — A 

bankrupt  who  applied  for  a  discharge,  and 
was  leaving  the  country,  allowed  to  take  the 
oath  to  lie  in  reientis  until  after  the  period 
of  intimation.  Scott,  1837,  16  S.  172;  13 
Fac.  193  * 

129.  Bankrupt  —  Discharge  —  Oath  — 

Advertisements. — In  an  application  for  a 
bankrupt's  discharge,  one  of  the  advertise- 
ments was  omitted,  which  was  not  discovered 
until  the  bankrupt,  who  resided  in  London, 
had  come  to  the  court  to  take  the  oath.  The 
court  allowed  the  oath  to  be  taken,  to  lie 
m  reteivtis,  without  prejudice  to  the  right  of 
the  creditors  to  object  thereto,  if  they  should 
see  cause.    Spears,  1838,  1  D.  157. 

130.  Bankrupt— Discharge— Oath— Com- 
mission.— The  court  will  not  grant  commis- 
sion to  take  the  bankrupt's  oath  abroad  under 
a  petition  for  discharge.  M'Chlery,  1836,  14  S. 
998. 

131.  Bankrupt— Discharge— Oath— Com- 
mission.— The  oath  of  a  bankrupt  who  waB 
aged  and  infirm,  and  resided  in  England, 
allowed  to  be  taken  there  preparatory  to  dis- 
charge.   M'Dougall,  1841,  16  Fac.  323. 


132.  Bankrupt— Discharge— Oath— Com- 
mission.— Commission  granted  (there  being  no 
opposition)  to  take  the  oath  of  a  bankrupt  in 
India,  with  a  view  to  his  discharge.  Liddell, 
1840,  3  D.  135  ;  16  Fac.  81. 

133.  Bankrupt— Discharge— Objection- 
Affidavit. — A  party  who  objected  to  a  bank- 
rupt's discharge  naving  been  ordered  to  produce 
his  affidavit  and  claim,  failed  to  do  so,  and 
was  held  confessed.  Reponed,  on  its  appearing 
that  the  affidavit  had  been  lodged  in  the 
sequestration,  although  it  had  gone  amissing. 
Campbell  v.  M'Neille,  1856,  18  D.  843 ;  28  J. 
343. 

134.  Bankrupt  — Discharge  — Objections 
—Affidavit. — A  bankrupt  having  applied  for 
his  discharge,  objections  were  ordered  to  be 
lodged ;  and  a  party  who  had  claimed  as 
trustee  for  another  having  in  the  meantime 
reconvened  to  the  truster,  the  latter  appeared 
and  objected.  His  objection  having  been 
repelled  on  the  ground  that  he  had  not  made 
an  affidavit,  the  court  on  appeal  allowed  him  to 
make  an  affidavit,  and  remitted  to  the  sheriff 
to  consider  the  objections ;  and  other  creditors 
under  £20  having  then  appeared  for  the  first 
time  and  objected,  held  that  all  the  parties 
were  entitled  to  object  to  the  discharge  on  the 
merits,  but  were  not  now  entitled  to  state 
objections  of  a  merely  formal  nature.  Samson 
v.  Campbell,  1851,  13  D.  1395 ;  23  J.  650  * 

135.  Bankrupt— Discharge— Objection- 
Period  for— Act  2  and  3  Vict.  c.  41.— Held 
that,  under  2  and  3  Vict.  c.  41,  any  creditor 
might  appear  and  oppose  a  bankrupt's  dis- 
charge at  any  time  before  the  Lord  Ordinary 
had  confirmed  the  sheriffs  deliverance  dis- 
charging him,  where  no  objection  was  stated 
before  the  sheriff,  and  although  no  appeal  was 
taken  against  his  interlocutor  within  twenty- 
one  days.  Question,  whether  the  creditor  could 
have  appeared  without  a  regular  appeal,  if  the 
sheriff  had  decided  after  hearing  the  objection  ? 
Taylor  v.  Crow,  1856,  19  D.  145  ;  29  J.  73  * 

136.  Bankrupt  — Discharge  — Objections 
— Period  for.— In  an  application  by  a  bank- 
rupt for  his  discharge,  the  court  repelled  objec- 
tions founded  on  averments  of  misconduct  by 
the  bankrupt, — the  objectors  not  having  stated 
their  objections  at  the  statutory  meeting,  at 
which  all  the  creditors,  who  had  lost  claims,  con- 
curred in  the  application.  Kerr  <b  Wedderburn 
v.  Rentoul,  1865,  3  M.  1045  ;  37  J.  550  * 

137.  Bankrupt— Discharge— Objection- 
Prescribed  Claim  —  XJnranked  Claim.— A 

creditor  who  has  lodged  a  claim  is  entitled  to 
object  to  the  bankrupt's  discharge,  although  he 
has  not  been  ranked;  and  a  creditor  whose 
claim  was  ex  facie  prescribed,  and  who  alone 
objected  to  the  bankrupt's  discharge,  was  allowed 
a  proof  of  his  claim.  Campbell  v.  M^NeilU,  1856, 
18  D.  843  ;  28  J.  343. 

138.  Bankrupt— Discharge— Objection- 
Title. — A  creditor  who  had  failed  to  instruct 
his  claim    on    a    bankrupt   estate,  held   not 
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entitled  to  object  to  the  bankrupt's  discharge. 
Campbell  v.  Samson,  1855,  18  D.  99  ;  28  J.  33, 

139.  Bankrupt— Discharge— Objection- 
Title. — Held  that  a  creditor  who  had  not  lodged 
a  claim  in  a  sequestration  had  a  title  to  state 
objections  to  the  bankrupt's  obtaining  his 
discharge.  Cant  v.  Bayne,  1868,  6  M.  368 ; 
40  J.  190* 

140.  Bankrupt  —  Discharge  —  Title  — 
Objection  to  Objector's  Claim.— Held  that  a 
lankrapt  had  a  right  to  challenge  the  title 
of  a  claimant  who  opposed  his  discharge  where 
there  was  no  creditor  to  do  so.  Campbell  v. 
M'Xeille,  1856,  18  D.  843  ;  28  J.  343. 

141.  Bankrupt— Discharge— Petition  for. 

—A  joint  petition  by  the  bankrupt  and  his 
trustee  for  discharge  held  incompetent,  but 
sustained  as  a  petition  by  the  bankrupt. 
M'Farlane,  1829,  8  S.  123. 

142.  Bankrupt— Discharge— Petition  for 
—Composition. —  It  is  competent,  although 
there  is  a  petition  for  approval  of  a  composi- 
tion and  discharge  not  judicially  disposed  of, 
to  apply  for  a  discharge  independent  of  a 
composition.  Findlay  v.  Donaldson's  Trs.,  1832, 
7Fac.396. 

143.  Bankrupt  —  Discharge  —  Petition 
for— Mandatory. — If  a  bankrupt  who  is  out  of 
the  country  petition  for  a  discharge,  he  must  sist 
a  mandatory  if  there  be  opposition.  Cameron  v. 
MWab,  28  Feb.  1818,  F.  C* 

141  Bankrupt — Discharge— Petition  for 
—Mandatory — Trustee. — Held  com peten t  (i n 
the  absence  of  opposition)  for  the  trustee  on  a 
sequestrated  estate  to  act  as  mandatory  for  a 
bankrupt  who  was  abroad,  in  presenting  a 
petition  for  discharge.  How  v.  Bank  of 
England,  1833,  12  S.  211  * 

145.  Bankrupt — Discharge— Petition  for 
—Mandatory. — A  bankrupt  who  had  been 
sequestrated  in  Scotland  presented  a  petition 
for  his  discharge  while  resident  in  England. 
Htld  that  he  was  bound  to  sist  a  mandatory. 
(hzrhury  v.  Peek,  1863,  1  M.  1058;  35  J. 
(504* 

146.  Bankrupt — Discharge— Petition  for 
-Pendency  of  an  Appeal— Expenses.— The 
sheriff  cannot  dispose  of  a  bankrupt's  petition 
for  discharge  while  an  interlocutor  is  under 
appeal.  A  creditor  who  appeals,  and  who 
allows  the  sheriff  to  proceed  in  ignorance,  will 
not  be  allowed  expenses  in  the  sheriff  court 
after  the  appeal.  APNellan  v.  Ritchie,  1856, 
18  D.  488 ;  28  J.  182. 

147.  Bankrupt  —  Discharge  —  Qualifica- 
tion—Expenses— Discharge  of  Trustee.— A 
party  having  been  assoilzied  with  expenses 
from  an  action  by  the  trustee,  the  subsequent 
decree  of  discharge  of  the  bankrupt  and  trustee 
in  the  sequestration  was  qualified  by  a  reserva- 
tion of  the  claim  for  these  expenses  against 
the  bankrupts  and  creditors  ranked,  but 
limited,  as  against  the  bankrupt,  to  the  amount 
of  the  composition.  Rome  v.  Halden,  1831, 9  S. 
482.* 


148.  Bankrupt— Discharge— Recall  of— 
Concurrence. — A  petition  for  the  recall  of  a 
bankrupt's  discharge  in  respect  that  the  original 
list  of  concurring  creditors  nad  been  withdrawn 
and  a  new  list  lodged  within  twenty-four 
hours  of  the  granting  of  the  discharge,  refused, 
as  the  list  was  withdrawn  merely  to  correct  an 
error.    Brown  v.  Wight,  1822,  I  S.  267. 

149.  Bankrupt  —  Discharge  —  Seduction 
—Fraud— Hanking— Compensation.— A,  a 
bankrupt,  was  discharged  in  nis  sequestration  on 
a  composition  paid  to  B  (a  creditor  for  £126) 
and  other  creditors.  Thereafter  A  got  decree 
against  B  for  £84  fa  debt  due  before  the 
sequestration  which  ne  had  previously  con- 
cealed). Held  that  B  could  reduce  the  dis- 
charge on  the  head  of  this  fraud,  and  that  he 
was  entitled  to  impute  the  £84  debt  and  the 
dividends  in  the  sequestration  towards  his 
debt,  and  to  obtain  decree  against  A  for  the 
balance  in  full.  Baillie  v.  Young,  1837,  15 
S.  893  ;  16  S.  294  * 

150.  Bankrupt— Discharge  —  Refusal- 
Expenses.  —  Creditors  held  entitled  to  the 
expenses  of  successfully  opposing  a  bankrupt's 
discharge.  Cunningham  v.  Dickson,  1822,  1  S. 
378. 

151.  Bankrupt  —  Discharge  —  Trustee's 
Report  —  Discharged  Trustee  —  Title  to 
Object. — An  application  by  a  bankrupt  for 
discharge  (his  trustee  having  already  been 
discharged)  refused,  as  that  trustee's  report  on 
his  conduct  iras  unfavourable.  Opinion,  that 
a  bankrupt  would  be  entitled  to  be  heard  in 
opposition  to  a  report  unfavourable  to  him, 
and  his  creditors  to  be  heard  in  opposition  to 
a  favourable  one.  Question,  whether  a  dis- 
charged trustee  was  in  a  position  to  report  at 
all  under  the  statute.  Cainpbell  v.  Brown, 
1855,  17  D.  430  ;  27  J.  183  * 

152.  Bankrupt  —  Discharge  —  Trustee's 
Report. — A  bankrupt  held  not  entitled  to  a 
discharge  two  years  after  his  sequestration,  as 
his  trustee  reported  that  he  had  not  made  a 
full  surrender  of  his  estate.  Learmonth  v. 
Paterson,  1858,  20  D.  418  ;  30  J.  208,  306* 

153.  Bankrupt  —  Discharge  —  Trustee's 
Report— Bankruptcy  Act  1856,  s.    146.— 

In  his  report  the  trustee  must  express  his 
judgment  on  the  required  particulars  after  the 
fullest  inquiry  into  the  facts  ;  statements  that 
the  trustee  "  believes  "  or  that  the  facts  are  so- 
and-so  "  so  far  as  known  to  the  trustee,"  are 
objectionable.  Dixon's  Trs.  v.  Campbell,  1867, 
5  M.  767  ;  39  J.  338  * 

154.  Bankrupt  —  Disposition  of  His 
Estate— Failure  to  Dispone— "  Reasonable 
Cause"— Act  33  Qeo.  ni.  c.   74,  s.   23.— 

Held  to  be  a  "reasonable  cause"  under  the 
Act  33  Geo.  in.  c.  74,  for  the  bankrupt  not 
executing  a  disposition  to  the  trustee,  tnat  he 
proposed  to  offer  full  pavment  of  his  debts. 
Wilkie's  Crs.  v.  Wilkie,  10*Mar.  1802,  F.  0/;  M. 
"  Bankrupt  "App.  No.  16. 

155.  Bankrupt— Fraud— Effect  on  Trus- 
tee's   Position.— Held    that   a    trustee  in  a 
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sequestration  could  not  take  benefit  by  the 
fraud  of  the  bankrupt  in  concealing  the  fact 
of  his  bankruptcy  from  a  person  from  whom  he 
borrowed  money  while  still  undischarged,  partly 
to  pay  off  a  former  loan  and  partly  for  his  own 
purposes,  and  who  accordingly  allowed  the  exist- 
ing security  to  be  discharged,  and  took  a  new 
obligation  from  the  bankrupt  instead  of  taking 
an  assignation  to  the  old  security.  Molleson  v. 
Ghullis,  1873, 11  M.  510  ;  45  J.  328  ;  10  S.  L.  R. 
315.    [See  also  Nos.  764-777  post.]  * 

156.  Bankrupt— Letters  to— Order  on 
Postmaster. — A  petition  by  the  interim 
factor  in  a  sequestration  for  an  order  on  the 
postmaster  in  Glasgow  to  deliver  to  him  all 
letters  addressed  to  the  bankrupt  (who  had 
left  the  county),  refused  as  incompetent.  Ure, 
1829,  8  S.  63  ;  5  Fac.  72. 

157.  Bankrupt  —  Oath  —  Commission.— 
Commission  refused  to  any  other  person  than 
the  sheriff  to  take  a  bankrupt's  oath  prepara- 
tory to  his  discharge  being  extracted,  king, 
11  July  1817,  F.  C. 

158.  Bankrupt  —  Personal  Protection.— 

A  petition  for  a  protection  under  the  Bank- 
ruptcy Act  refused,  in  respect  two  years  had 
elapsed  from  the  date  of  sequestration.  Dove, 
1821,  1  S.  55. 

159.  Bankrupt— Personal  Protection.— A 

personal  protection  held  not  to  secure  a  bank- 
rupt against  diligence  ad  factum  prcestandum. 
Chisholm  v.  Fraser,  1825,  3  S.  630. 

160.  Bankrupt  —  Personal  Protection- 
Appeal. — An  appeal  against  the  deliverance 
of  a  sheriff  renewing  a  protection  to  a  bank- 
rupt, presented  upwards  of  five  months  after  its 
date,  held  to  be  incompetent,  not  having  been 
presented  within  the  period  com  tempi  ated  by 
the  Act.  Douglas  v.  Black,  1842,  6  D.  335 ;  15 
J.  140. 

161.  Bankrupt  —  Personal  Protection— 
Appeal — A  bankrupt  has  a  title,  without 
concurrence  of  his  trustee,  to  reclaim  against 
an  interlocutor  by  a  Lord  Ordinary  refusing 
him  personal  protection.  Murray  v.  Donnelly, 
1856,  19  D.  44  ;  29  J.  10  * 

162.  Bankrupt  —  Personal  Protection- 
Appeal— Bankruptcy  Act  1856,  s.  169.— 

An  interlocutor  of  the  sheriff  granting  personal 
protection  is  an  appealable  interlocutor  under 
sec.  170.  Question,  Can  the  resolution  of 
creditors  in  such  a  case  upon  which  the 
sheriffs  deliverance  has  followed  be  appealed 
under  sec.  169  ?  Cookson  db  Steel  v.  Boyd,  1863, 
2  M.  268  ;  36  J.  137* 

163.  Bankrupt  —  Personal  Protection— 
Appeal — A  bankrupt,  in  appealing  against  a 
resolution  of  creditors  refusing  to  renew  his 
personal  protection,  prayed  only  for  recall  of 
the  resolution.  Held  that  the  appeal  was 
incompetent  as  the  recall  of  the  resolution 
would  still  leave  the  bankrupt  without  pro- 
tection. Hall  dc  Others  v.  Donaghy,  1866,  5  M. 
57;  39  J.  117* 


164.  Bankrupt  —  Personal  Protection- 
Authority  to  Apply  for.— A  was  authorised 
by  the  creditors  to  apply  for  protection  to  the 
bankrupt.  The  protection  having  expired  and 
no  trustee  being  appointed,  A  concurred  with 
the  bankrupt  in  seeding  a  renewal  of  it,  which 
was  granted.  A  petition  and  complaint  by  the 
creditors  against  A  as  having  done  this  without 
authority,  dismissed.  Smellie  v.  WiUeie,  1825, 
4  S.  153. 

165.  Bankrupt  —  Personal  Protection  — 
Expiry  o£  —  Where  an  application  by  a 
sequestrated  bankrupt  for  renewal  of  a  personal 
protection  had  not  been  presented  till  the 
expiry  of  the  former  protection,  and  the 
eighteen  months  from  the  date  of  the  seques- 
tration expired  while  the  application  was  before 
the  court,  held  that  the  bankrupt  was  not 
protected  in  the  interval  before  the  new 
protection  was  granted.  Eadie  v.  Smith,  1833, 
11  S.  415  * 

166.  Bankrupt  —  Personal  Protection- 
Expiry  of— Bankruptcy  Act  1856,  ss.  77, 
88. — Creditors  resolved  to  renew  the  bankrupt's 
personal  protection  till  "the  meeting  to  be 
held  after  the  examination  of  the  bankrupt" 
Held  that  although  the  trustee  did  not  apply 
for  confirmation  of  this  to  the  sheriff,  the 
bankrupt  was  protected  not  merely  till  the 
second  statutory  meeting  (his  examination  not 
then  being  finished)  but  until  the  meeting 
held  after  the  examination  was  completed. 
M'Kellarv.  Livingston  &  Co.,  1861,  23  D.  1269  ; 
33  J.  637. 

But  where  the  resolution  was  to  protect 
the  bankrupt  "  until  the  period  of  the  second 
general  meeting  "held  that  the  protection  expired 
on  the  day  of  the  second  meeting,  though 
the  examination  was  not  then  ended.  Walker 
v.  Hartley  db  Co.,  1861,  24  D.  155 ;  34  J.  27. 

167.  Bankrupt  — Personal  Protection  — 
Act  33  Geo.  m.  c.  74,  s.  74.— A  debtor  who 
is  incarcerated  is  not  entitled  to  be  liberated 
upon  obtaining  a  personal  protection  under  the 
Bankrupt  Statute.  Dodds  v.  Jackson,  28  May 
1811,  F.  C.     Campbell,  17  Dec.  1812,  F.  C. 

168.  Bankrupt  —  Personal  Protection  — 
Meeting  Pending  Appeal.— In  a  sequestration 
an  appeal  was  taken  to  the  sheriff  against  a 
resolution  of  a  majority  of  the  creditors, 
granting  protection  to  the  bankrupt.  Before 
an  appeal  from  this  interlocutor  was  disposed 
of  another  meeting  was  called,  at  which  the 
majority  passed  a  similar  resolution.  Held 
that  it  was  no  objection  to  the  competency  of 
that  meeting  that  the  appeal  to  the  Court  of 
Session  was  undisposed  of.  lnglis  v.  Anderson, 
1859,  21  D.  1290  ;  31  J.  674. 

169.  Bankrupt  —  Personal  Protection— 
Order  on  Interim  Factor— Competency- 
Act  2  and3  Vict,  c  41.— A  bankrupt  presented 
an  application  titled  petition  and  complaint  to 
the  Lord  Ordinary  on  the  Bills  during  the 
sitting  of  the  court,  to  have  the  interim  factor 
ordained  to  apply  to  the  sheriff  for  a  renewal 
of  his  personal  protection,  in  terms  of  the 
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minutes  of  a  meeting  of  his  creditors,  but  it 
did  not  contain  any  conclusion  for  censure 
or  punishment.  Held  that,  being  in  effect  a 
petition  and  complaint,  it  was  incompetent. 
WPherson  v.  Thorny  1844,  6  D.  422 ;  16  J. 
23L* 

170.  Bankrupt  — Personal  Protection  — 
Petition  for. — Observed  that  a  petition  for 
personal  protection  may  be  presented  in  a 
written  form.     A.  B.,  1833,  11  S.  499. 

171.  Bankrupt  —  Personal  Protection  — 
Petition  by  Creditor  —  Bankruptcy  Act 
1856,  8.  77. — On  a  resolution  being  passed 
by  creditors  that  the  bankrupt's  protection 
ought  to  be  renewed,  it  is  not  essential  that 
the  application  to  the  sheriff  shall  be  by 
petition  at  the  instance  of  the  trustee,  but  ft 
may  be  granted  on  the  petition  of  a  creditor 
reported  to  the  sheriff  by  the  trustee,  who 
states  no  objection.  Inglis  v.  Anderson,  1859, 
21  D.  1290 ;  31  J.  674. 

172.  Bankrupt  —  Personal  Protection  — 
Renewal. — Circumstances  in  which  the  court 
refused  to  renew  the  bankrupt's  personal  pro- 
tection, and  particularly  in  respect  of  a  collusive 
arrangement  to  carry  through  a  discharge. 
CMtUv.  Miller's  Tr.,  1828,  6  S.  1101* 

173.  Bankrupt  —  Personal  Protection  — 
Sheriffs  Discretion— Act  2  and  3  Vict  c. 
41,  a  8.— It  is  imperative  on  the  sheriff  to  grant 

Seraonal  protection  when  the  application  is 
uly  made,  and  no  objection  stated  to  the  vote 
of  the  creditors  who  agreed  to  grant  it.  Hodge 
t.  if  Lure,  1855,  18  D.  135 ;  28  J.  52. 

171  Bankrupt  —  Personal  Protection  — 
Sheriffs  Discretion— Bankruptcy  Act  1856, 
■l  77,  169— Objection.— A  trustee  having 
reported  to  the  sheriff  that  the  statutory 
majority  of  creditors  had  resolved  to  grant  a 
renewal  of  personal  protection  to  the  bankrupt, 
and  applied  for  the  sheriffs  warrant,  held  that 
it  was  competent  for  a  creditor,  without  lodging 
an  appeal,  to  appear  and  object  to  protection 
being  granted  on  the  ground  tliat  the  majority 
was  only  an  apparent  one.  Observed  that  if  a 
sheriff  see  reason  to  doubt  the  accuracy  of  a 
statement  in  a  trustee's  report,  that  a  resolution 
to  grant  personal  protection  to  a  bankrupt  was 
carried  by  a  majority,  he  is  not  bound  to  grant 
protection,  although  no  one  appears  to  oppose 
it   Millar  v.  Dodd,  1862,  1  M.  67 ;  35  J.  41  * 

175.  Bankrupt  — Personal  Protection  — 
Sheriffs  Deliverance.— Personal  diligence  by 
a  creditor  held  to  be  excluded  by  a  resolution 
of  the  creditors  to  renew  the  bankrupt's 
protection  in  which  he  had  concurred,  although 
the  trustee  had  not  applied  to  the  sheriff  for 
confirmation  of  the  resolution.  APKcllar  v. 
Livingstone  &  Co.,  1861,  23  D.  1269  ;  33  J.  637. 

176.  Bankrupt — Suspension  of  Charge.— 
A  bankrupt  whose  estate  was  under  sequestra- 
tion having  been  charged  to  pay  a  debt,  bronght 
a  suspension.  Held  that  he  was  entitled  to 
insist  in  it,  so  as  to  protect  his  personal  freedom 
without  concurrence  of  the  trustee.    Clerk  <fc 


Ross  v.  Ewing  &  Brown,  junior,  20  May  1813, 
F.  C* 

177.  Bankrupt— Suspension  of  Charge.— 

A  bill  of  suspension  by  a  sequestrated  bankrupt 
of  a  charge  for  debt,  without  caution  or  con- 
signation, on  the  ground  that  he  had  applied 
for  a  discharge,  refused.  Kay  v.  CocUes,  1822, 
2  S.  11  * 

178.  Bankrupt— Suspension  of  Charge.— 

In  a  suspension  of  a  charge  by  the  acceptor  of 
a  bill,  an  objection  that  the  charger  was  an 
undischarged  bankrupt,  repelled,  as  the  seques- 
tration had  been  long  since  abandoned ;  that 
the  charger  had  entered  again  into  business  on 
his  own  account ;  that  the  suspender  was  aware 
of  all  this  when  he  granted  the  bill ;  and  that 
the  charger  offered  to  deliver  the  bill  to  the 
suspender  on  payment,  and  give  him  a 
guarantee  against  other  demands.  Taylor  v. 
Blachie,  1851,  13  D.  1148  ;  23  J.  544. 

179.  Bankrupt— Suspension  of  Poinding 
— Protection  of  Estate. — A  bill  of  suspension 
and  interdict  by  a  bankrupt  and  the  concurring 
creditor  under  a  sequestration,  prior  to  the 
election  of  an  interim  factor  against  a  poinding 
alleged  to  be  illegal,  sustained,  to  the  effect  of 
protecting  the  estate.  Sampson  v.  APCubbin, 
1822,  1  S.  407.* 

180.  Bankrupt  —  Title  to  Object  to 
Security  —  Bankruptcy  Act  1856,  s.  143. 

— A  discharged  bankrupt  held  barred  from 
challenging  heritable  securities  held  by  a 
creditor  in  the  sequestration  (who  had  sold 
the  subjects  during  the  process  of  sequestra- 
tion), in  respect  that  in  the  offer  of  composition 
the  securities  were  not  stated  as  objected  to, 
and  that  no  notice  in  writing  had  been  given 
to  the  original  holder,  or  to  the  person  to 
whom  he  had  sold  the  subjects.  Carlin  v. 
Paterson,  1872,  9  S.  L.  R.  479. 

181.  Bankruptcy  Act  1856  — Retro- 
spective Effect.— The  Act  of  1856  came  into 
operation  on  1st  November  1856.  Held  (1) 
that  sequestrations  applied  for  and  awarded 
before  tne  1st  November  might  be  conducted 
under  the  old  Act;  (2)  that  where  proceed- 
ings had  been  commenced,  but  sequestra- 
tion had  not  been  awarded  before  the  1st 
November  1856,  sequestration  might  be 
awarded  under  the  new  Act  Drummond  <b 
Others,  1856,  19  D.  42;  29  J.  9.  Bee  also 
Webster,  1853,  16  D.  114 ;  26  J.  71  * 

182.  Cessio  —  Appeal  —  Circumstances 
under  which  regular  intimation  of  the  lodging 
of  a  reclaiming  note  in  a  process  of  cessio  was 
held  to  be  proved.  Clark  v.  Mather,  1829,  7  S. 
825. 

183.  Cessio— Appeal— 6  and  7  Will  iv. 
C.  56,  8.  8. — A  reclaiming  note  having  been 
presented  to  the  Court  of  Session  beyond  ten 
days  from  the  date  of  the  sheriff's  interlocutor 
granting  the  cessio,  and  decerning  after  the 
pursuer  had  taken  the  oaths,  although  within 
ten  days  of  an  interlocutor  on  the  question  of 
expenses,  held  incompetent.  Summers,  1839, 
1  D.  438. 


423 


BANKRUPTCY 


—  424 


184.  Cessio  — Appeal— Where  a  cessio  is 
refused  by  the  Lord  Ordinary  on  the  Bills  in 
vacation,  the  pursuer  may  apply  to  the  court 
to  grant  the  cessio  by  a  note,  not  a  reclaiming 
note ;  and  intimation  on  the  walls,  and  in  the 
Gazette,  with  service,  on  the  opposing  creditor, 
will  be  ordered.     Wilson,  1838,  1  D.  36. 

185.  Cessio  —  Appeal  —  Competency  — 
Reclaiming  Note.  —  Although  a  reclaiming 
note  from  the  judgment  of  the  sheriff  in  a 
cessio,  which  had  come  before  the  Lord  Ordinary 
on  the  Bills  during  recess,  and  had  not  been 
disposed  of  by  him  before  the  commencement 
of  the  session,  was  not  boxed  to  the  judges  for 
a  fortnight  after  the  sitting  of  the  court,  an 
objection  that  it  was  too  late  under  the  A.  S., 
which  provides  that  it  shall  be  boxed  "  on  the 
meeting  of  the  court,"  repelled.  Galloway  v. 
Scrivens,  1845,  7  D.  365 ;  17  J.  171. 

186.  Cessio  —  Appeal  —  Competency.  — 
Reclaiming  note  against  the  judgment  of  a 
sheriff  refusing  cessio  held  incompetent,  because 
delivery  of  a  copy  to  the  respondent  was  not 
attested  in  terms  of  A.  S.,  24th  Dec.  1838. 
HoU  v.  Ritchie,  1857, 19  D.  785 ;  29  J.  362. 

187.  Cessio  —  Appeal  —  Competency.  — 

Held  that  the  Act  of  Sederunt,  24th  December 
1833,  requiring  intimation  of  a  reclaiming  note 
in  a  cessio  to  be  attested  by  an  officer  was 
complied  with  by  production  of  an  acknow- 
ledgment by  the  respondent's  agent  of  intima- 
tion.   Mackay,  1866,  1  S.  L.  R.  174. 

188.  Cessio  —  Appeal  —  Competency.  — 
It  is  incompetent  to  reclaim  against  an 
interlocutor  of  the  sheriff  in  a  cessio,  unless  it 
dispose  of  the  question  whether  there  shall  be 
cessio  or  not.  Galbraith  v.  Ritchie,  1856,  19  D. 
136  ;  29  J.  65. 

189.  Cessio  —  Appeal  —  Competency  — 
Reclaiming  Note  — Act  6  and  7  WilL  rv. 
c.  56,  8.  8. — A  reclaiming  note,  under  6  and  7 
Will.  iv.  c.  56,  s.  8,  in  a  process  of  cessio 
bonorum  originating  in  the  sheriff  court,  dis- 
missed as  incompetent,  because  the  copy  de- 
livered to  the  respondent  had  neither  inter- 
locutors prefixed,  nor  any  signature  at  the  end. 
M'Kinney  v.  His  Creditors,  1864,  2  M.  889 ; 
36  J.  448  * 

190.  Cessio— Appeal— Printing.— It  is  not 
incumbent  on  the  pursuer  of  a  cessio  to  print 
a  reclaiming  note  against  an  interlocutor  of 
the  sheriff,  out  it  should  be  boxed.  M'Farlam 
v.  His  Creditors,  1852,  14  D.  861 ;  1  Stuart 
805. 

191.  Cessio  —  Appeal  —  Printing.  —  A  re- 
claiming note  in  a  cessio,  which  had  depended 
before  a  sheriff,  having  been  lodged  against 
the  Lord  Ordinary's  interlocutor  without 
appending  the  proceedings  of  the  inferior 
court,  an  objection  to  the  competency  repelled, 
but  the  reclaimer  ordered  to  print  such  pro- 
ductions as  might  l>e  required  for  the  decision 
of  the  cause.  Fairman,  1840,  3  D.  193 ;  16 
Fac.  441.  j 


192.  Cessio — Application  —  Competency 

—  Imprisonment.  —  A  debtor  is  entitled  to 
cessio  if  he  has  been  in  prison  for  a  month, 
although  his  creditors  consent  to  his  liberation 
before  the  summons  is  called.  Neilson  v. 
Steroart,  25  Nov.  1809,  F.  C.  M'Qregor  v. 
M'Nab,  3  Mar.  1809,  F.  C.  Kyle  v.  His 
Creditors,  1827,  5  S.  625. 

193.  Cessio— Application  — Competency 
— Imprisonment.  — Asummonsof  cosiolibelled 
on  an  imprisonment  which  endured  for  only 
one  day,  dismissed,  although  the  pursuer,  before 
it  was  called,  had  been  imprisoned  by  the 
same  creditor  in  a  different  jail  for  thirty  days. 
Tliom  v.  His  Creditors,  6  July  1820,  F.  C. 

194.  Cessio— Application— Competency 
— Imprisonment. — A   party   who   was   ini- 

f>risoned  for  three  months,  but  thereafter 
iberated  in  respect  of  the  irregularity  of  the 
diligence,  found  entitled  to  pursue  a  cessio. 
Rankine  v.  M'Laren,  1823  ;  2  S.  519. 

195.  Cessio— Application— Competency 
— Imprisonment. — A  process  of  cessio  held 
incompetent  at  the  instance  of  a  debtor 
liberated  in  default  of  aliment,  before  expiry 
of  a  month's  imprisonment.  A.  B.  v.  His 
Creditors,  1825,  4  S.  152. 

196.  Cessio— Application— Competency 
— Imprisonment. — A  debtor  held  entitled  to 
raise  a  process  of  cessio,  although,  before  expiry 
of  a  month's  imprisonment,  his  creditors  have 
consented  to  his  liberation — the  warrant  of 
liberation  not  having  been  signed  till  the 
month's  imprisonment  was  completed. 
McDonald  v.  M'Intosh,  1825,  4  S.  228. 

197.  Cessio  —  Application  —  Imprison- 
ment—Sanctuary.— A  debtor  in  the  sanc- 
tuary contracted  debt  there,  and  was  im- 
prisoned in  the  abbey  gaol.  He  petitioned  the 
court  to  grant  warrant  to  transmit  him  to  the 
Canongate  gaol  so  as  to  qualify  him  for 
getting  cessio.  Petition  refused.  Bayly  v. 
Swan,  1836,  14  S.  619  ;  11  Fac.  537. 

198.  Cessio— Application— Competency 

—  Imprisonment  —  Liberation  on  Sick 
Leave. — Cessio  granted  to  a  person  who  had 
not  been  a  month  in  prison  having  been  liber- 
ated on  a  sick  bill.  Pickard,  16  Jan.  1813, 
F.  C.  Sheriff,  3  Mar.  1814,  F.  C.  Ross,  5 
July  1816,  F.  C.  APDonald  v.  His  Creditors, 
3  July  1817,  F.  C.  APLaine,  1821,  1  S.  61. 
Hyndinan  v.  Leslie,  1821,  1  S.  110. 

In  such  circumstances  intimation  on  the 
creditors  ordered  (Snodgrass  v.  Hie  Creditors, 
1822,  1  S.  558) ;  and  an  order  pronounced  or- 
daining the  debtor  to  state  the  circumstances 
(M'Intyre  v.  His  Creditors,  1825,  3  S.  647) ;  and 
held  that  in  the  case  of  such  an  order  a  medical 
certificate  must  be  lodged  (Cheyne  v.  Bruce, 
1830,  8  S.  465.) 

But  cessio  reftised  where  the  debtor  had  left 
the  magistrate's  jurisdiction  and  the  medical 
certificate  was  not  "on  soul  and  conscience." 
Forrester  v.  His  Creditors,  1826,  4  S.  510. 
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199.  Ceasio— Application— Competency 
—  Imprisonment— Regularity  o£—  In  ap- 
plications for  cessio  the  following  objections  to 
the  regularity  of  the  debtor's  imprisonment  re- 
pelled : — (l)  that  the  debtor  had  t>een  in  use  to 
visit  a  public  reading-room  (Clerk  v.  Lang  db 
Co.j  1830,  8  S.  417) ;  (2)  that  the  creditor's 
diligence  was  used  without  his  authority  but 
where  the  creditor  wrote  saying  he  had 
authorised  it  (Stirlina  v.  Duncan  <h  Son,  1830, 
6  S.  644)  ;  (3)  that  the  certificate  of  imprison- 
ment bore  that  he  was  in  prison  on  14  May 
and  14  June  but  was  silent  as  to  the  interven- 
ing period.  Gardner  v.  Hunter,  1831,  9  S. 
562. 

200.  Cesaio— Application— Competency 
—Imprisonment  for  Statutory  Penalty.— 
A  debtor  imprisoned  on  ordinary  diligence  to 
enforce  payment  of  a  pecuniary  penalty  in- 
curred to  a  private  party,  by  the  contravention 
of  an  election  statute,  found  entitled  to  the 
benefit  of  cessio.    Murray,  11  July  1811,  F.  C. 

201.  Ceasio— Application— Competency 
—  Imprisonment  — Meditatio  fug©  War- 
rant— Caption. — An  imprisonment  on  a  medi- 
tation* fugce  warrant  cannot  found  a  process  of 
cessio  (M'Laren  v.  Orr,  8  July,  1820,  F.  C.) ;  nor 
does  imprisonment  on  a  warrant  from  the 
Court  of  Justiciary  (Ibster  v.  Mags,  of  Kirk- 
wall,  17  Dec.  1808,  F.  C.) ;  but  imprisonment 
on  a  caption  does.  Kennedy  v.  His  Creditors, 
1824,  3  S.  400. 

202.  Cessio— Application— Competency 
—Imprisonment. — A  person  who  is  in  prison 
for  non-performance  of  a  decree  ad  factum  prce- 
dandum  cannot  apply  for  the  benefit  of  cessio. 
Mackay,  1866,  1  S.  L.  R.  195. 

203.  Cessio— Application— Competency 
—Sequestration— Debtor.— Where  a  bank- 
rapt  under  sequestration  applied  for  cessio  the 
court  ante  omnia  ordered  a  report  from  his 
trustee  (Oddy  v.  Douglas,  1821,  1  S.  99),  and 
where  the  trustee  was  also  a  creditor  a  report 
by  an  accountant  (Forman  v.  His  Creditors, 
1824, 3  S.  233).  Where  the  trustee's  report  was 
adverse  cessio  refused.  Fitchie  v.  His  Creditors, 
1831,  9  S.  642* 

204.  Cessio— Application— Competency 
—Solvent  Applicant. — Held  that  it  was  not 
always  necessary  that  the  applicant  for  cessio 
should  be  insolvent,  and  cessio  granted  where 
the  funds  of  the  applicant  were  not  accessible 
to  him.     Campbell  v.  Gordon,  1825,  3  S.  557. 

205.  Cessio— Application— Damages  for 

Slander. — A  party  whose  principal  debt  was 
a  decree  of  damages  for  making  slanderous 
charges  against  a  schoolmaster,  held  not  entitled 
to  cessio.  Grant  v.  His  Creditors,  1819,  Hume 
119. 

206.  Cessio  —  Application  —  Death  of 
Creditor. — Held  that  the  death  of  a  defender 
in  a  process  of  cessio,  if  he  was  not  the  incar- 
cerating creditor,  was  no  ground  for  delaying 
the  case.  Adair  v.  His  Creditors,  1830,  8  S. 
966. 


207.  Cessio  —  Application— Expenses.— 

An  opposing  creditor  having  failed  to  prove 
allegations  of  fraud  against  the  bankrupt, 
found  liable  in  the  expenses  of  the  proof. 
Menzies  v.  Berry,  1826,  5  S.  108. 

208.  Cessio  —  Application  —  Inquiry  — 
Remit. — Where  the  sheriff  had  found  a  debtor 
entitled  to  cessio,  the  court,  as  sufficient  infor- 
mation had  not  been  afforded  as  to  the  state  of 
his  affairs,  recalled  the  sheriffs  interlocutor, 
and  remitted  to  him  to  investigate  the  case. 
Galloway  v.  Eirkpatrick,  1846,  8  D.  580 ;  18 
J.  318. 

209.  Cessio— Application— Inquiry.— It 
is  the  duty  of  a  sheriff  to  make  full  inauiry 
into  the  circumstances  of  a  bankrupt,  ana  not 
grant,  as  matter  of  course,  the  benefit  of  cessio. 
JVrujht  v.  Brown  cfc  Macindoe,  1856,  18  D.  576  ; 
28  J.  231. 

210.  Cessio— Application— Competency 
—Jurisdiction  —  Foreigner.  —  A  Spaniard 
domiciled  in  Scotland  whose  debts  were  con- 
tracted in  Scotland,  held  entitled  to  the  benefit 
of  cessio.  Gassiot  v.  His  Creditors,  1812,  Hume 
118. 

211.  Cessio  —  Application— Jurisdiction. 
— Residence  for  forty  days  in  Scotland  held 
not  to  entitle  an  Englishman,  who  had  no 
property  in  Scotland,  and  whose  business  and 
creditors  were  in  England,  to  cessio.  Shilleto, 
1862,  24  D.  848  ;  34  J.  464. 

212.  Cessio  —  Application  —  Liberation 
from  Prison.— Circumstances  in  which  the 
court  declined  to  protect  the  debtor  against 
incarceration,  as  he  was  strongly  suspected  of 
fraud,  and  refused  an  application  by  him  for 
cessio.    BollanoVs  Cessio,  1869,  6  S.  L.  R.  437. 

213.  Cessio  —  Application  —  Liberation 
from  Prison. — Cessio  and  liberation  refused, 
in  respect  of  the  vagueness  of  the  debtor's 
statement  as  to  how  his  debts  were  incurred. 
Duffy  v.  Ritchie,  Menzies,  do  Co.,  1871, 8  S.  L.  R. 
662. 

214.  Cessio  —  Application  —  Minor.  — 

Tradesmen  who,  without  the  knowledge  of  the 
father  of  a  minor,  furnished  him  on  credit 
with  articles,  not  allowed  to  oppose  him  in 
a  process  of  cessio.  Gray  v.  Purees,  1816, 
Hume  411. 

215.  Cessio  —  Application— Misconduct 

— Observed  that  cessio  was  granted  only  on  con- 
sideration of  the  innocence  or  blame  attending 
the  insolvency ;  but  that  absolute  innocence 
was  not  required ;  and  that  if  the  applicant 
was  free  from  "  considerable  culpability "  this 
was  enough ;  and  that  the  length  of  his 
imprisonment  was  to  be  considered.  Thorn  v. 
Hay,  11  Feb.  1809,  F.  C. 

216.  Cessio  — Application  — Misconduct 
—Absconding.— Where  a  debtor  attempted 
to  abscond  with  his  funds  cessio  refused  in  hoc 
statu.  Cameron  v.  Stewart,  Pott,  da  Co.,  1831,  10 
S.37. 
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217.  Cessio  —  Application  —  Misconduct 
—Books  — Absence  of —Irregularities  in. 
— Want  of  books  is  not  per  se  a  ground  for 
refusing  cessio  to  a  petty  illiterate  dealer 
(Fairbairn  v.  Scott,  1825,  4  S.  157) ;  but  cessio 
refused  to  a  nurseryman  who  had  not  kept 
books  or  accounted  satisfactorily  for  his  pro- 
perty (APTeir  v.  Ferguson,  1821,  1  S.  98) ;  and 
also  to  a  partner  who  had  destroyed  the  books 
of  a  joint  adventure.  Beid  v.  Kelso,  1826,  4  S. 
403. 

Mere  irregularity  in  the  mode  of  keeping 
books  is  not  a  ground  for  refusing  cessio 
provided  a  full  disclosure  is  made  and  there  is 
no  fraud ;  but  where  the  funds  were  concealed 
and  books  were  withheld  cessio  was  refused 
(Wight  v.  Ritchie,  1814,  2  Dow  377);  as  also 
where  the  books  were  apparently  fraudulent. 
Thomson,  1840,  2  D.  511, 

218.  Cessio  — Application  — Misconduct 
—Commencing  Business  without  Capital— 
Where  fraud  was  not  averred,  held  not  relevant 
to  allege  that  the  pursuer  of  a  cessio  began 
business  without  capital.  Waters  <&  Symons  v. 
Allan  &  Co.,  1830,  8  S.  417. 

219.  Cessio  — Application  — Misconduct 
—Concealment  of  Funds.— Where  there  is 
reason  to  suspect  that  the  applicant  for  cessio 
is  concealing  funds,  the  proper  course  is  to 
refuse  cessio  hoc  statu.  Manson  v.  National 
Bank,  1844,  7  D.  159. 

Cessio  refused  because  the  applicant  failed  to 
disclose  the  state  of  his  affairs  or  surrender  his 
property.  Foreman  v.  Davidson,  1822, 1  S.  555. 
Steedman  v.  Campbell,  1823,  2  S.  300.  Fore- 
man v.  His  Creditors,  1824, 3  S.  233.  Wilson  v. 
Taylor,  1832,  10  S.  631.  And  if  the  applicant 
conceals  funds,  the  fact  that  he  has  been  long 
imprisoned  will  not  entitle  him  to  cessio. 
Lennox,  1826,  4  S.  144.  Dougal  v.  Nelson, 
1829,  7  S.  312.  Qeikie,  1833,  11  S.  372. 
Yeatts,  1837,  16  S.  571.  Taylor,  1837,  15  S. 
1254     Thorn,  1840,  2  D.  479 ;  15  Fac.  617  * 

220.  Cessio  —  Application  —  Misconduct 
—Conjunct  Person— Disposition  to.— Where 
the  pursuer  of  a  cessio  feued  ground  and  built 
a  house  with  his  own  funds,  and  drew  the 
rents  for  several  years  in  his  own  name,  but 
had  taken  the  titles  in  that  of  his  son,  held  that 
although  this  was  done  many  years  prior  to 
contracting  the  debt  of  his  opposing  creditor, 
he  was  not  entitled  hoc  statu  to  cessio.  Car- 
law  v.  Bruce,  1828,  7  S.  144. 

221.  Cessio  — Application  — Misconduct 
—Conjunct  Person— Disposition  to.— Cessio 
refused  to  one  who,  shortly  before  his  bank- 
ruptcy, had  taken  the  titles  to  feus  on  which 
he  had  erected  houses  in  name  of  his  minor 
son  and  his  brother.  Mitchell  v.  His  Creditors, 
1832,  10  S.  811. 

222.  Cessio  —  Application  —  Misconduct 
—Conjunct  Person— Disposition  to. —Where 
an  applicant  was  the  occupant  of  a  farm  taken 
in  the  name  of  his  child,  cessio  refused,  though 
he  had  been  seven  months  in  gaol  Lawson  v. 
Lawson,  1833,  12  S.  109. 


223.  Cessio  — Application  — Misconduct 
—Conjunct  Person— Disposition  to. — Cessio 
refused  till  the  bankrupt  should  procure  a 
reconveyance  of  property  conveyed  by  him  to 
his  own  daughter,  in  defraud  of  his  creditors. 
Bannerman  v.  His  Creditors,  1834, 12  S.  907. 

224.  Cessio  — Application  — Misconduct 
—Conjunct  Person— Disposition   to.— The 

pursuer  in  a  process  of  cessio  refused  to  execute 
a  revocation  of  a  disposition  of  a  property  of 
the  value  of  £50  which  he  had  granted  to  his 
wife  when  he  was  solvent.  Held  that  his 
refusal  was  not  a  sufficient  reason  for  refusing 
to  grant  the  cessio.  Donaldson  v.  Thomson, 
1873,  11  M.  347;  45  J.  235* 

225.  Cessio  — Application  — Misconduct 
—Conjunct  Person  — Payment  to.—  Cessio 
refused  to  one  who,  shortly  before  his  bank- 
ruptcy, paid  to  his  children  large  sums  of 
money,  transferred  his  crop  and  stocking  to  his 
brother,  and  failed  to  account  for  other  parts 
of  his  property.  Lang  v.  Campbell,  1821,  1  S. 
26,  374. 

226.  Cessio  — Application  — Misconduct 
—Conjunct  Person— Preference  to.— Held  no 
objection  to  decree  of  cessio  that  the  pursuer 
had  conveyed  a  vessel  to  his  sisters  in  payment 
of  a  prior  debt.    Steven  v.  Levy,  1823,  2  S.  268. 

227.  Cessio  — Application  — Misconduct 
—Conjunct  Person— Preference  to.— Cessio 
refused  hoc  statu,  in  respect  of  a  preference 
given  by  the  pursuer  to  his  father  and  mother- 
in-law  in  contemplation  of  bankruptcy.  Muir 
v.  Davine,  1827,  6  S.  225. 


L  Cessio— Application  — Misconduct 
—Conjunct  Person— Preference  to.— Cessio 
refused  in  hoc  statu,  because  of  preferences 
given  to  relations  on  the  eve  of  bankruptcy, 
and  money  payments,  of  which  no  entries  were 
made  in  the  pursuer's  books.  Fernie  v.  His 
Creditors,  1835,  13  S.  652. 


Cessio  —  Application  —  Misconduct 
—  Extravagance  —  Clergyman  —  Officer.  — 

Cessio  in  respect  of  extravagance  refused  to  a 
clergyman.  Minister  of  Queensferry  v.  His 
Creditors,  1805,  Hume  118.  And  also  to  an  officer 
on  half-pay.  Arnold  v.  Lyon,  1825,  3  S.  624 
(but  afterwards  granted  to  him,  4  S.  133). 

230.  Cessio  —  Application  —  Misconduct 
—Extravagance— Opposition   by   Uncle.— 

The  opposition  by  an  uncle  to  his  nephew's 
process  of  cessio,  on  the  ground  chiefly  of 
extravagance,  overruled.  Oeddes  v.  Geddes, 
1830,  8  S.  466. 

231.  Cessio  — Application  — Misconduct 
— Forgery. — Cessio  refused  in  hoc  statu  to  a 
party  who,  independent  of  civil  diligence,  was 
incarcerated  on  a  charge  of  forgery.  Thomson 
v.  Croom,  1822,  1  S.  555. 

232.  Cessio  — Application  — Misconduct 
— Fraud. — Cessio  refused  in  respect  of  fraud. 
Jack  v.  M'Leod,  1823,  2  S.  457.  Sanders  v. 
Thistle  Bank,  1824,  2  S.  796  and  3  S.  122. 
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233.  Cessio— Application  — Misconduct 
— Fraud. — Cessio  granted  as  the  circumstances 
did  not  imply  fraud  by  the  bankrupt.  McLean 
v.  Bethuw,  1803,  4  Pat.  540. 

234.  Cessio  — Application  — Misconduct 
— Fraud. — Held  that  an  isolated  act  of  fraud 
as  to  one  creditor,  which  neither  led  to  the 
insolvency  nor  diminished  the  general  fund, 
was  a  ground  for  refusing  cessio.  M'FarUine 
v.  His  Creditors,  1862,  14  D.  868 ;  24  J.  518  ; 
1  Stuart  841. 

235.  Cessio  —  Application — Misconduct 
— Fraud. — If  the  bankruptcy  had  been  occa- 
sioned by  fraud,  the  court  granted  or  refused, 
according  to  circumstances,  cessio,  and  took 
into  view  the  length  of  the  imprisonment. 
Smith  v.  Likely,  6  Feb.  1813,  F.  C. 

236.  Cessio  — Application  — Misconduct 
—Fraud. — Where  a  pursuer  had  been  guilty  of 
imposition  in  obtaining  credit,  and  had  lived 
extravagantly,  and  gave  no  satisfactory  account 
of  his  funds,  the  court  granted  the  benefit  of 
cessio  only  after  an  imprisonment  of  three 
years  and  nine  months.  Stephens  v.  His 
Creditors,  1830,  9  S.  39. 

237.  Cessio  —  Application—  Misconduct 
—Fraud — Books. — Cessio  refused  to  a  partner 
who  had  granted  bills  in  name  of  his  firm 
for  his  own  use,  appropriated  money  paid 
to  him  for  its  behoof,  and  kept  false  books. 
Johnstone  v.  Dougal  &  Laird,  1822,  1  S.  376. 

238.  Cessio  — Application  — Misconduct 
—Fraud. — Cessio  refused  to  a  party  who  had 
discounted  accommodation  bills  with  names  on 
them,  which  he  represented  as  real,  whereas 
he  knew  they  were  fictitious.  Ure  v.  Gilchrist, 
1822,  1  S.  377. 

239.  Cessio  —Application  —  Misconduct 
—Fraud. — A  party  who  discounted  with  a 
bank  a  bill  drawn  on  another,  and  thereafter 
look  payment  from  the  debtor  and  kept  the 
money,  refused  cessio.  Cossets  v.  Bank  of 
Scetknd,  1828,  7  S.  20. 

240.  Cessio  —  Application  —  Misconduct 
—Fraud. — Cessio  refused  in  hoc  statu  to  one 
who,  on  a  false  state  of  his  affairs,  induced  his 
creditors  to  take  bills  at  distant  dates,  and 
to  allow  him  to  realise  his  funds,  whereas  he 
conveyed  great  part  of  them  to  a  partner  in 
satisfaction  of  alleged  debts.  Fullerton  v. 
Brand,  1834,  12  S.  517. 

241.  Cessio  —  Application  —  Misconduct 
—Fraud. — Cessio  refused  to  a  party  who,  after 
lodging  his  title  deeds  in  security  of  a  loan 
of  money,  borrowed  them  under  a  false  pre- 
tence, and  thereupon  granted  an  heritable 
bond  over  his  property  for  money  which  he 
applied  to  his  own  use.  Stewart  v.  Kennedy, 
1824,  2  S.  662. 

242.  Cessio— Application  — Misconduct 

— Fraud. — Cessio  refused  to  one  who  had  got 
himself  incarcerated  under  a  false  designation, 
and  in  suspicious  circumstances.  Houston  v. 
IPMUlan,  1824,  3  S.  214. 


243.  Cessio  —  Application  —  Misconduct 
— Fraud. — A  party  who  had  illegally  appro- 
priated to  himself  funds  belonging  to  his 
employer,  and  spent  them,  refused  cessio. 
Sutherland  v.  Paul,  1827,  5  S.  703. 

244.  Cessio  —  Application  —  Misconduct 
— Fraud. — Cessio  refused  to  a  party  who  got 
whisky  sent  to  his  own  shopman,  under  the 
false  pretence  that  he  was  a  spirit  merchant. 
Sandeman  v.  Eraser,  1828,  6  S.  750. 

245.  Cessio  —  Application  —  Misconduct 
—Fraud. — Cessio  refused  to  an  executor  who 
had  appropriated  to  himself  the  funds  of  the 
defunct  in  place  of  paving  legacies.  Mitchell 
v.  Mitchell,  1830,  8  S.  582. 

246.  Cessio  —  Application  —  Misconduct 
— Fraud. — Where  the  applicant  had  fraudu- 
lently obtained  and  sold  goods,  cessio  refused, 
although  he  was  not  concealing  funds,  and 
had  already  endured  a  prolonged  period  of 
imprisonment.  Wilson  v.  Wilson's  Creditors, 
1842,  5  D.  346  ;  15  J.  549. 

247.  Cessio  —  Application — Misconduct 
— Inquiry. — A  bankrupt  having  applied  for 
the  benefit  of  cessio  bonorum,  it  was  granted 
by  the  sheriff  as  the  parties  who  opposed  him 
did  not  aver  any  fraud  or  concealment ;  but 
the  court  remitted  to  the  sheriff  to  make  further 
inquiries.  Wright  v.  Macindoe,  1855,  17  D. 
654  ;  27  J.  277. 

248.  Cessio  — Application  — Misconduct 
— Perjury. — Cessio  refused  to  a  party  guilty 
of  falsehood  on  oath  relative  to  a  disclosure 
of  his  funds  under  the  Act  of  Grace.  Boog  v. 
M'Laren,  1822,  1  S.  538. 

249.  Cessio— Application— Misconduct- 
Prevarication. — Circumstances  under  which 
a  pursuer,  who  had  been  liberated  by  his 
creditors  after  an  imprisonment  of  above 
twelve  months,  and  who  was  repeatedly  refused 
the  benefit  of  cessio  thereafter,  owing  to  pre- 
varication, was  ultimately  allowed  it.  Thomson 
v.  His  Creditors,  1830,  8  S.  464. 

250.  Cessio— Application— Misconduct- 
Preference  to  Creditors.— Cessio  refused  where 
the  pursuer,  in  contemplation  of  bankruptcy, 
sold  his  effects,  and  paid  the  money  to  favourite 
creditors.  M'Naught  v.  Napier,  1823,  2  S.  221. 
Thereafter  granted,  2  S.  338. 

251.  Cessio— Application— Misconduct- 
Preference  to  Creditor.— Cessio  refused  to  a 
grocer,  who,  having  been  entrusted  by  his 
creditors  with  his  stock,  had  paid  some  in  full, 
and  not  accounted  for  a  deficiency.  Lennox  v. 
Wilson,  1825,  3  S.  644. 

252.  Cessio— Application— Misconduct- 
Preference  to  Creditor.— Where  the  pursuer 
of  a  cessio,  after  instituting  the  process,  had 
sold  a  part  of  his  property  and  paid  the  pro- 
ceeds to  some  of  his  creditors,  the  court  refused 
him  cessio,  hoc  statu.  Galloway  v.  Scrivens,  1845, 
7  D.  403  ;  17  J.  200. 

253.  Cessio— Application— Misconduct- 
Preference  to  Creditor.— The  defender  in  a 
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litigation,  anticipating  a  decree  against  him, 
divided  his  property  among  his  creditors  before 
decree  was  pronounced.  Being  incarcerated  on 
the  decree  pronounced,  he  applied  for  cessio. 
Held  that  he  was  not  entitled  to  decree  of  cessio ; 
but  as  the  pursuer  was  aged  seventy-five,  pro- 
cess was  merely  superseded  hoc  statu.  Russell 
v.  Hedderwick,  1860,  22  D.  754  ;  32  J.  307. 

254.  Oessio— Application— Misconduct— 
Prison-Breaking. — A  bankrupt  who  broke 
prison,  and  was  reincarcerated,  held  not  entitled 
to  cessio  against  the  debts  for  which  the  magis- 
trates mignt  thus  become  liable,  and  the  expense 
incurred  by  them  in  searching  for  him  by  this 
criminal  act      Isbister  v.  Mags,  of  Kirkwall, 

17  Dec.  1808,  F.  C. 

255.  Cessio— Application— Misconduct- 
Tippling  Act. — Cessio  refused  to  a  spirit-dealer 
who  had  been  in  the  habit  of  selling  spirituous 
liquors  on  credit,  of  a  less  value  at  any  one 
time  than  twenty  shillings.    Aitken  v.  Aitchison, 

18  June  1817,  F.  C. 

256.  Cessio— Application— Misconduct— 
Simony. — Proof  allowed  of  an  allegation  that 
the  pursuer  of  a  cessio  had  received  a  sum 
under  a  simoniacal  paction  for  the  sale  of  a 
presentation  to  a  church,  for  which  he  had  not 
accounted  to  his  creditors.  Grindlay  v.  Moodie, 
1838,  16  S.  437. 

257.  Oessio— Application— Objections- 
Printing. — Creditors  opposing  a  cessio  in  which 
a  proof  has  been  led,  must  print  the  proof  for 
the  court  in  the  first  instance,  reserving  the 
ultimate  liability  for  that  expense  for  after 
consideration.    A.  B.,  1838,  16  S.  1129. 

258.  Oessio— Application— Objection  by 
Alimentary  Creditor. — Cessio  refused,  where 
the  debt  of  the  opposing  creditor  was  aliment 
for  the  maintenance  of  a  bastard  child.  Ritchie 
v.  His  Creditors,  20  Dec.  1811,  F.  C.  Tomlinson 
v.  His  Creditors,  1815,  Hume  118.  Baird  v.  His 
Creditors,  1827,  5  S.  508 ;  2  Fac.  291.  A.  B., 
1830,  8  S.  571.  Smithv.  His  Creditors,  1831, 
9  S.  865. 

But  there  is  no  general  rule  against  granting 
cessio  to  a  party  incarcerated  for  aliment  to  a 
natural  child  and  cessio  granted  on  the  petitioner 
finding  caution  for  the  future  aliment.  Cassels 
v.  Keddie  tt  Melville,  1852, 15  D.  124  ;  25  J.  83  ; 
2  Stuart  58.  Chisholm  v.  Paterson,  1856,  19  D. 
116;  29  J.  57.  Watt  v.  Leonard,  1834,  13  S. 
235.     Russell  v.  Wood,  1834,  12  S.  543. 

And  the  existence  of  an  alimentary  debt  to 
the  mother  of  a  bastard  is  no  objection  to  cessio 
being  granted  if  the  mother  is  not  the  incar- 
cerator ;  but  the  mother  is  entitled  to  have  the 
debt  reserved  so  as  to  operate  on  her  decree  of 
aliment.  MlAlman  v.  His  Creditors,  4  Dec. 
1824,  F.  C. ;  3  S.  366* 

259.  Oessio— Application— Objection  by 
Alimentary  Creditor.  —  A  woman  having 
obtained  an  interim  decree  of  aliment  pending 
a  declarator  of  marriage,  and  thereafter  declara- 
tor, and  having  imprisoned  the  man  on  the 
interim  decree,  held  not  entitled  to  oppose  a 


cessio  at  his  instance.  Hamilton  v.  Wyllie,  1828, 
6  S.  640. 

260.  Oessio— Application— Objection  by 
Alimentary  Creditor— Aliment  in  Prison.— 

Held  that  where  the  father  of  a  natural  child 
was  incarcerated  by  the  mother  for  payment  of 
aliment,  he  was  entitled  to  cessio,  where  b\q 
alimented  him  in  prison.  Houston  v.  His 
Creditors,  1828,  7  S.  193;  4  Fac.  22a 
Baird  v.  His  Creditors,  1827,  5  S.  508.  M'Fet 
v.  His  Creditors,  1832,  10  S.  215. 

261.  Cessio  — Application  — Objection— 
Vague  Charges. — Where  creditors  had  stated 
charges  vaguely,  the  court  would  not  delay,  at 
the  end  of  the  session,  determining  the  question 
of  cessio,  to  enable  them  to  state  them  more 
specifically.    Fairbairn  v.  Scott,  1825,  4  S.  157. 

262.  Cessio  —  Application  —  Process  — 
Omission  of  Creditor's  Name— 6  and  7 
WilL  iv.  c  56,  s.  3— Supplementary  Action.— 
In  application  for  cessio  the  name  of  a  certain 
creditor  was  not  inserted  in  the  petition.  The 
court  refused  to  allow  a  supplementary  action  for 
rectifying  the  omission,  euidaflirmed  the  sheriffs 
judgment  dismissing  the  petition.  Fraser  v. 
His  Creditors,  1837,  15  S.  1244. 

263.  Cessio  —  Application  —  Process  — 
Printing. — In  a  cessio  raised  in  the  Court  of 
Session,  held  that  the  pursuer  must,  in  the 
first  instance,  pay  the  expense  of  printing  his 
state  of  affairs  and  his  declaration  before  the 
sheriff.  Taylor  v.  His  Creditors,  1837,  15  S. 
1157;  12  Fac.  1063. 

264.  Oessio  —  Application— Protection- 
Refusal  o£ —  That  creditors  have  refused 
protection  in  a  sequestration  is  no  objection  to 
the  competency  of  an  application  for  cessio  by 
the  bankrupt.  M'Kellar  v.  Livingstone,  1860, 
22  D.  1180;  32  J.  541. 

265.  Cessio  —  Application  —  Sequestra- 
tion.— Pending  a  sequestration,  an  application 
for  cessio  was  superseded  hoc  statu.  Queenan  v. 
Greigs  &  Others,  1860,  22  D.  753  ;  32  J.  346. 

266.  Cessio  —  Application  —  Trustee's 
Certificate— Concealment.— The  pursuer  of 
a  process  of  cessio,  prior  to  bringing  the  action, 
had  been  sequestrated.  The  trustee  on  his 
sequestrated  estate  had  granted  a  certificate 
that  he  had  not  made  a  lull  surrender  of  his 
estate.  Cessio  refused.  Denholmy.  His  Creditors, 
1858,  30  J.  204. 

267.  Cessio  —  Application  —  Trustee's 
Certificate.— An  application  for  cessio  held 
wrongly  refused  hoc  statu,  "in  respect  of  the 
terms"  of  an  unfavourable  certificate  by  the 
trustee  on  the  sequestrated  estates  of  the 
applicant,  and  remit  made  to  proceed  with 
the  merits.  MlKellaT  v.  Livingstone,  1860,  22 
D.  1180;  32  J.  541. 

268.  Cessio  —  Application  —  Trustee's 
Certificate— A.  S.,  24  Dec.  1838,  s.  9.T- 
The  certificate  granted  in  a  process  of  cessio, 
in  terms  of  section  9  of  the  Act  of  Sederunt, 
24  Dec.  1838,  by  the  trustee  in  the  pursuer's 
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sequestration,  ought  not  to  be  argumenta- 
tive, but  should  simply  state  the  opinion 
of  the  trustee.  Raeburn  v.  His  Creditors,  1868, 
41  J.  103. 

269.  Cessio  —  Award.  —  Cessio  refused 
localise  of  the  suspicious  manner  of  the  debtor's 
imprisonment  and  the  character  of  his  losses. 
Houston  v.  APMillan,  1824,  3  S.  214. 

270.  Cessio  —  Award. —  Circumstances  in 
which  a  party  obtained  cessio,  although  he 
failed  to  instruct  the  alleged  losses.  Mac- 
donald  v.  BrunUm,  1832,  10  S.  299. 

271.  Cessio  —  Award  —  Charge—  Execu- 
tion of, — Decree  was  pronounced  granting  a 

Serson  cessio,  and  ordaining  him  to  grant  a 
imposition  omnium  bonorum  to  his  incarcera- 
ting creditor,  or  any  other  trustee  appointed 
for  behoof  of  his  creditors.  The  prisoner  was 
liberated  without  granting  the  disposition. 
No  trustee  was  appointed,  and  the  incarcera- 
ting creditor  obtained  extract  containing  a 
warrant  in  terms  of  the  decree,  and  having 
his  own  name  inserted  in  it  charged  the 
debtor  to  grant  the  disposition.  The  execution 
of  the  charge  did  not  bear  at  whose  instance  it 
proceeded.  Objections  repelled  (1)  that  the 
decree  was  bad,  as  not  being  ex  facie  in  favour 
of  some  one ;  (2)  that  the  extract  did  not 
correspond  with  the  decree ;  (3)  that  on  the 
face  of  the  execution  there  did  not  appear  the 
name  of  the  party  at  whose  instance  the 
diligence  proceeded.  Taylor  v.  Macdonald, 
1854,  16  D.  378  ;  26  J.  179  * 

272.  Cessio  —  Award  —  Condition.—  A 
farm  servant  who  was  subjected  in  damages 
for  an  assault  on  his  fellow-servant,  held  not 
entitled  to  cessio,  except  on  condition  of  paying 
to  his  fellow- servant  2s.  per  week  out  of  his 
wages  (which  were  5s.  per  week  in  money, 
besides  bed  and  board).  Kerr  v.  Anderson, 
1837, 15  S.  928  ;  12  Fac.  866. 

273.  Cessio  —Award  —  Condition—  Re- 
vocation of  Deeds.  —  Cessio  granted  to  a 
person  on  condition  of  his  introducing  into 
the  disposition  a  clause  revoking  all  deeds 
granted  bv  him  excluding  his  jus  mariti 
uver  his  wife's  estate.  Glass  v.  Pentland,  1825, 
1W.&S.  65.    Affg.  1  S.  366  ;  2  S.  127. 

274.  Cessio— Award— Effect  of— Cessio 
Act  1836,  b.  16— Subsequent  Sequestra- 
tion. —  An  interlocutor  pronounced  in  a 
petition  for  cessio  containing  certain  finding*, 
bat  no  decern iture  of  cessio,  held  not  to  operate 
as  a  conveyance  of  the  insolvent's  property ; 
and  therefore,  in  a  competition,  the  trustee, 
under  a  subsequent  sequestration,  preferred 
to  the  trustee  for  the  cessio  creditors 
MlGrtgor  v.  Dobie,  1852, 15  D.  225  ;  25  J.  154  ; 
2  Stuart  118. 

275.  Cessio— Award— Effect  of— Charge. 
—Where  the  acceptor  of  a  bill  was  charged  by  an 
indorsee,  and  he  had  previously  called  a 
summons  of  cessio  to  which  he  cited  the 
indorser,  and  he  obtained  decree  after  the 
charge,  but  did  not  call  the  indorsee, — held 


that  the  decree  could  not  protect  him  against 
diligence  by  the  indorsee.  Veikh  v.  Campbell 
dk  Co.,  1821,  1  S.  173. 

276.  Cessio  —  Award  —  Effect  of— Dili- 
gence.— A  party  obtained  decree  of  cessio,  and 
executed  the  requisite  disposition.  Horning 
was  thereafter  raised  against  him,  and  poind- 
ing about  to  be  executed,  on  a  debt  prior  to 
the  cessio.  Held  that  he  might  suspend  as  to 
the  personal  diligence  but  not  otherwise,  but 
that  the  creditor  might  do  diligence  though 
the  debtor's  whole  estate  had  been  distributed 
under  a  trust  deed  granted  by  him  before 
obtaining  cessio  and  he  had  acquired  no  further 
funds.    Mackie  v.  Harvie  &  Co.,  1826,  5  S.  76. 

277.  Cessio  —  Award  —  Effect  of— Dili- 
gence— Prior  Debt. — The  creditor  of  a  party 
who  had  obtained  a  decree  of  cessio  held 
entitled  to  recover  a  debt  (which  was  owing 
prior  to  the  decree)  out  of  the  rents  of  property 
which  had  prior  thereto  belonged  to  the  debtor, 
had  fallen  under  his  disposition  omnium 
bonorum,  and  in  which  he  had  not  been 
retrocessed.    Kay  v.  Rodger,  1829,  8  S.  412. 

278.  Cessio  — Award  — Effect  of— Dili- 
gence—Prior  Debt— Acqnirenda.— A  party 
who  had  obtained  cessio  brought  a  suspension 
of  a  charge  on  a  decree  for  debts  incurred 
before  the  cessio.  The  party  averred  that  he 
had  in  the  cessio  conveyed  property  which 
ought  to  have  paid  these  debts  and  that  the 
decrees  could  not  be  enforced  against  property 
subsequently  acquired  without  accounting 
for  the  property  conveyed  in  the  cessio.  A 
proof  of  the  circumstances  allowed.  Smith 
v.  M'Intosh,  1849,  12  D.  303  ;  22  J.  82* 

279.  Cessio  — Award— Effect  of— Prior 
Debt. — Held  that  a  decree  of  cessio  did  not 
protect  a  party  against  a  call  for  the  losses  of 
an  insurance  company  of  which  he  was  a 
partner,  for  which  he  had  come  under  a 
liability  prior  to  the  decree,  but  the  amount 
of  which  was  not  ascertained  or  called  up  till 
after  that  date.  TuUoch  v.  Pollock,  1847,  9  D. 
582  ;  19  J.  255  * 

280.  Cessio  — Award  — Interim  Execu- 
tion.—  Pending  appeal  against  a  decree  of 
cessio  interim  execution  allowed  by  liberating 
the  party  from  jail.  Murray  v.  His  Creditors, 
23  Nov.  1811,  F.  C.  Glass  v.  Pentland,  1823, 
2  S.  268. 

281.  Cessio  —  Award  —  Process  —  Lord 
Ordinary  on  Bills.— Question  whether,  when 
a  process  of  cessio  was  raised  before  the  Court 
of  Session,  under  6  and  7  Will.  iv.  c.  56,  and 
the  statutory  inducim  expired  during  vacation, 
it  was  competent  for  the  Lord  Ordinary  on  the 
Bills  to  hear  the  cause  on  the  merits,  and  give 
decree.  Forsyth  v.  His  Creditors,  1837,  15  S. 
927. 

282.  Cessio— Award— Process  — Motion 
to  See  Process. — Though  the  pursuer  of  a 
cessio  had  obtained  an  interlocutor  finding 
him  entitled  to  it,  yet  held  competent  for  the 
creditors,  and  before  the  interlocutor  was  signed 
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to  obtain  an  order  to  see  the  process  in  common 
form,  without  the  pursuer's  consent,  where  a 
satisfactory  explanation  was  made  why  the 
motion  to  see  the  process  was  not  made  at  the 
moment  of  calling  the  case.  Lyon  v.  His 
Creditors,  1836,  14  S.  953. 

283.  Cessio  —  Award— Recall.—  Held  in- 
competent to  recall  a  decree  of  cessio  in  absence, 
if  it  had  been  regularly  obtained.  Clark  v. 
Mather,  1829,  7  S.  825. 

284.  Cessio— Award— Recall  of  Inter- 
locutor— Competency. — In  consequence  of  an 
agreement  at  the  bar,  that  a  creditor  should 
withdraw  opposition,  and  be  named  trustee 
in  the  disposition  omnium  bonorum,  the  court 
found  the  pursuer  entitled  to  the  benefit  of 
the  cessio.  He  having  refused  to  implement  the 
agreement,  but  offered  to  consent  to  the  inter- 
locutor being  cancelled,  and  the  case  pleaded  of 
new,  the  court  doubted  the  competency  of  re- 
calling the  interlocutor,  and  superseded  the 
case.    Gordon  v.  His  Creditors,  1834,  12  S.  401." 

285.  Cessio  —  A  ward  —  Reconsideration 
of— Sum  to  be  Assigned. — Cessio  was  qranted 
to  a  party  on  condition  of  his  binding  himself 
to  assign  £100  per  annum  to  the  trustee.  Held 
competent,  before  extract,  for  the  court  to 
resume  consideration  of  the  case  on  the  party's 
petition  and  owing  to  a  change  of  circumstances 
which  would  prevent  him  paying  the  £100  to 
award  cessio  on  his  assigning  a  smaller  sum. 
M'Gowan  v.  Kerr,  1836,  14  S.  314. 

286.  Cessio  —  Award  —  Reponing  —  Con- 
dition.— Creditors  reponed  against  an  inter- 
locutor in  absence  allowing  the  benefit  of 
cessio,  on  condition  of  their  agent,  through 
whose  neglect  a  decree  had  passed  in  absence, 
being  personally  liable  to  the  pursuer  for 
the  expenses  subsequent  to  the  interlocutor. 
M'Kechnie  v.  Halliday,  1856,  18  D.  659  ;  28 
J.  283  * 

287.  Cessio— Award  — Review— Absence 
of  Creditors. — Held  that  a  judgment  granting 
cessio,  pronounced  in  absence  of  the  creditors, 
where  all  the  procedure  had  been  regular,  was 
not  subject  to  review.  Smith  v.  Hart,  1827, 
5  S.  201. 

288.  Cessio— Bankrupt's  Domicile— Juris- 
diction—Examination.— In  a  petition  to  the 
sheriff  for  cessio,  a  creditor  at  the  diet  fixed  for 
the  examination  having  objected  to  the  juris- 
diction, as  the  petitioner  was  not  domiciled 
in  the  county,  the  petitioner  was  sworn  and 
examined  as  to  his  domicile.  Held  (1)  that  the 
objection,  although  it  was  not  stated  earlier,  was 
not  too  late  ;  (2)  that  whether  the  oath  was  to 
be  regarded  as  tne  statutory  oath,  or  as  an  oath 
on  reference,  it  was  competently  taken  as 
evidence  in  the  question  of  domicile  ;  (3)  that 
the  petitioner  was,  for  the  purpose  of  cessio, 
domiciled  in  the  county.  Hamilton  v.  Lindsay, 
1852,  14  D.  844 ;  24  J.  487  ;  1  Stuart  800  * 

289.  Cessio— Bankrupt's  Examination.— 
Bemit  made  to  the  sheriff  of  Edinburgh  to 
take  the  examination  of  the  pursuer  of  a  cessio 


residing  in  Holyrood  House,  although  his 
domicile  was  in  Stirlingshire.  Tail,  1838, 
1  D.  698.  And  a  debtor  imprisoned  at  Dor- 
noch ordered  to  be  brought  for  examination  to 
Edinburgh.     Christie,  1841,  14  J.  25. 

290.  Cessio— Bankrupt's  Oath.— An  appli- 
cation to  have  the  oath  taken  before  answer, 
refused  as  incompetent.  Fraser,  1824,  3  S.  208. 
Cuming,  1824,  3  S.  209. 

291.  Cessio  —  Bankrupt's  Oath.  —  Held 
competent,  in  an  unopposed  cessio,  raised  under 
6  and  7  Will.  iv.  c.  56,  after  the  party  had  been 
found  entitled  to  the  benefit  of  it,  to  administer 
the  oath  to  him  in  court,  without  remitting 
to  the  sheriff.    Hackston  v.  His  Creditors,  1837, 

15  S.  411  ;  12  Fac.  360. 

292.  Cessio  —  Bankrupt's  Personal  Pro- 
tection—Caution— Cessio  Act  1836,  s.  15.— 

A  debtor  having  raised  a  process  of  cessio 
before  the  Court  of  Session  during  the  vaca- 
tion, and  made  intimation,  the  Lora  Ordinary 
on  the  Bills  ordered  intimation  in  the  minute- 
book,  and  to  the  charging  creditor,  and 
thereafter  granted  warrant  for  his  personal 
protection  until  the  third  sederunt  day  of  the 
ensuing  session,  on  finding  caution  to  attend 
all  diets  of  court;  and  the  court  afterwards 
prorogated  the  time  of  protection.  Sawers, 
1836,  15  S.  4. 

293.  Cessio— Bankrupt's  Personal  Pro- 
tection—Caution— Cessio  Act  1836,  s.  15.— 

It  is  for  the  court,  in  granting  interim  protec- 
tion, and  not  the  clerks,  to  fix  what  is  a 
reasonable  penalty  under  s.  15  of  the  Act; 
and,  for  this  purpose,  a  party  applying  for 
cessio,  ordered  to  lodge  a  state  of  his  affairs. 
Hamilton,  1837,  15  S.  408. 

294.  Cessio  —  Bankrupt's  Personal  Pro- 
tection—Caution. —  A  personal  protection 
granted  to  the  pursuer  of  a  cessio  during 
the  currency  of  the  inducue,  on  caution  for 
£100  to  attend  all  diets  of  court,  whenever 
required.  Anderson,  1849,  11  D.  679  ;  21  J. 
194. 

295.  Cessio— Bankrupt's  Personal  Pro- 
tection.— Where  the  inducice  of  a  summons  of 
cessio  expired  during  vacation,  personal  protec- 
tion grajUed  on  caution  till  the  ensuing  session. 
Marnoch,  1857,  19  D.  598. 

296.  Cessio— Bankrupt's  Personal  Pro- 
tection— Induciffi  for  Creditors— Act  6  and  7 
WilL  iv.  c  56,  s.  15.— Question,  whether  per- 
sonal protection  could  be  granted  to  the  pursuer 
of  a  cessio  under  s.  15  of  6  and  7  Will.  iv.  c.  56, 
while  the  inducue  of  thirty  days  allowed  to 
creditors  for  appearance  were  current.  Kippen, 
1836,  9  J.  108.  Hamilton,  1836,  15  S.  190. 
Hamilton,  1837,  15  S.  570 ;  12  Fac  531. 

Held  that  it  could  not  be  granted.   Lea,  1837, 

16  S.  251 ;  13  Fac  264.  Trainer  v.  Brown, 
1838,  16  S.  1140;  13  Fac.  7&3.  Henderson  v. 
Paterson,  1869,  8  M.  238  ;  42  J.  104  * 

297.  Cessio  —  Commissioner's  Clerk  — 
Hypothec — The  clerk  of  the  commissioner 
who  took  the  oath  of  the  pursuer  of  a  cessio 
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has  no  hypothec  over  the  process  for  his  fee, 
McDonald  v.  Taylor,  27  Feb.  1813,  P.  C. 

298.  Cessio  —  Disposition  omnium 
bonorum— Latent— Preference— Trustee.  — 
Where  a  disposition  omnium  bonorum  was  not 
acted  on  for  twelve  years,  and  where  the 
trustee  had  used  separate  diligence  against  the 
debtor,  held  that  the  trustees  could  not  found 
on  the  disposition  as  excluding  the  preference 
of  a  third  party  who  had  in  the  meantime 
executed  arrestments.  Young  v.  Bryan,  1836, 
14  S.  776  ;  11  Fac  667. 

299.  Cessio  —  Estate  Carried  —  Acquir- 
enda  —  Poinding,  —  After  a  debtor  has 
executed,  under  a  process  of  cessio,  a  disposi- 
tion omnium  bonorum  to  the  creditors,  they 
must  show  that  they  have  used  reasonable 
diligence  for  recovery  of  the  funds  so  conveyed, 
before  they  can  poind  the  effects  subsequently 
acquired  by  the  debtor.  M'Kissock  v.  Murphie, 
10  Feb.  1814,  F.  C. 

300.  Cessio  —  Estate  Carried  —  Aliment- 
ary Funds.  —  The  pursuer  of  a  cessio  possess- 
ing an  alimentary  subject  exempt  from  the 
diligence  of  creditors,  it  was  arranged,  of 
consent,  that  the  disposition  omnium  bonorum 
should  make  no  reference  to  it.  Hill  v.  His 
Creditors,  1836,  14  S.  401. 

301.  Cessio — Estate  Carried  —  Aliment- 
ary Funds. — A  wife  assigned  by  marriage- 
contract  the  interest  of  certain  sums  to  her 
husband,  declaring  them  alimentary,  and  not 
attachable  by  his  creditors.  Held  not  com- 
petent for  him  to  assign  them  to  a  trustee  for 
creditors  under  a  cessio  bonorum,  and  the  wife 
preferred.  M'DoneU  v.  Clark,  25  Nov.  1819, 
F.  C.  36. 

302.  Cessio— Estate  Carried  —  Entailed 
Lands. — Circumstances  in  which  the  pursuer 
of  a  cessio  allowed  to  retain  £122  per  annum 
out  of  the  free  rental  of  an  entailed  estate, 
amounting  to  £322  a  year.  A.  B.,  1831,  9  S. 
441. 

303.  Cessio— Estate  Carried— Half-Pay— 
Pension. — A  lieutenant  allowed  to  retain  his 
half-pay  on  getting  decree  of  cessio.  McDonald, 
1816,  Hume  411.  Bell,  1832,  10  S.  495.  But 
a  person  who  had  £50  a  year  half -pay  ordained 
to  assign  £20.  Thomson  v.  Ramsay,  1822,  1  S. 
350.  See  also  Davidson  v.  His  Creditors,  11 
Mar.  1818,  F.  C. ;  Barr  v.  Paterson,  1822,  1  S. 
369;  Anderson,  1824,  2  S.  752;  Holywell  v. 
Frank,  1824,  3  S.  108 ;  Scobie,  1825,  3  S.  616  ; 
A.  B.,  1830, 8  S.  1003  ;  A.  B.,  1833, 11  S.  508  ; 
A.  B.,  1834, 12  S.  522 ;  GaUie,  1835,  13  S.  639, 
for  other  instances  of  assignation  of  half-pay.* 

3Q4.  Cessio— Estate  Carried— Half-Pay— 
Aliment. — A  lieutenant  in  the  army,  with  £80 
of  half -pay,  and  £458  of  debts,  besides  aliment 
to  the  mother  of  a  natural  child,  ordained  to 
assign  £20  per  annum,  and  after  the  aliment 
ceased,  £25.  M'Alman,  4  Dec.  1824,  F.  C.  • 
3  S.  366  * 

305.  Cessio— Estate  Carried  — Half-Pay 
—Application  for   Assignation.— After  an 


interlocutor  finding  an  officer  entitled  to  cessio 
was  pronounced,  held  incompetent  to  ask  an 
assignation  of  part  of  his  half-pay.  Williams, 
1828,  7  S.  214. 

306.  Cessio— Estate  Carried— Half-Pay 
— Power  of  Attorney. — An  army  officer,  who 
had  been  found  entitled  to  cessio,  on  assigning 
£50  per  annum  of  his  half-pay  to  the  trustee 
for  his  creditors,  ordained  to  grant  a  power  of 
attorney  to  an  army  agent  in  London  to  draw 
the  whole  half-pay,  and  to  pay  over  £50  per 
annum  to  the  trustee.  Murcheson,  1830,  8  S. 
464. 

307.  Cessio— EstateCarried— Half-Pay— 
Wife's  Income. — In  determining  the  amount 
of  half-pay  to  be  assigned  by  an  officer,  in  a 
cessio,  trie  court  took  into  consideration  that 
his  wife  had  a  separate  income,  although  hip 
jus  mariti  was  excluded.  Clark,  1833,  US. 
631* 

308.  Cessio— Estate  Carried— Lease.— A 

bankrupt  obtaining  a  cessio,  ordained  to  assign 
to  his  creditors  a  lease,  though  it  contained 
a  clause  excluding  assignees  and  sub-tenants. 
Martin  v.  His  Creditors,  17  Dec.  1808,  F.  C* 

309.  Cessio— Estate  Carried— Pension.— 

A  widow,  who  had  a  pension  of  £40,  ordered 
to  assign  £25  of  it  to  her  creditors  annually 
till  the  debts  were  naid,  on  getting  decree  of 
cessio.  Hyndman,  4  July  1818,  F.  C.  But  cessio 
granted  to  a  sergeant  retired  as  wounded  with- 
out his  assigning  any  of  his  pension,  which 
was  2s.  per  day.  Fraser  v.  Kennedy,  1824,  3  S. 
131.    Menzies,  1836, 14  S.  829  ;  11  Fac.  693* 

310.  Cessio— Estate  Carried— Pension.— 

A  collector  of  customs  with  a  superannuated 
allowance,  found  entitled  to  cessio  on  assigning 
to  his  creditors  £50  a  year.  Tod,  1839,  2  D. 
224. 

311.  Cessio- Estate  Carried— Pension.- 

Amount  which  creditors  could  claim  from  the 
pension  of  a  sheriff  fixed.  Paul  v.  Ross,  1843, 
5D.  490;  15  J.  250. 

312.  Cessio— Estate  Carried— Pension- 
Salary. — An  assignment  of  part  of  an  excise- 
man's salary  refused,  the  effect  of  which  would 
have  been  his  dismissal.  Chisholm,  1823,  2  S. 
413.  Stark,  1833,  11  S.  352.  And  cessio 
awarded  to  a  superannuated  excise  officer 
holding  a  pension  without  assigning  any  of 
it.     Reid,  1831,  9  S.  572  * 

313.  Cessio— Estate  Carried— Retroces- 
sion—Bankrupt's  Title— Radical  Bight- 
Trnstee's  Removal.— A  party  who  obtained 
decree  in  a  cessio  raised  an  action  against  the 
trust  disponee  for  retrocession  of  his  estate ; 
and  presented  an  incidental  petition  for  re- 
moval of  the  trust  disponee,  and  the  nomina- 
tion of  a  new  one.  The  court  granted  the 
prayer.  Observed  that  though  there  may  be 
no  reversion  to  the  bankrupt  under  a  cessio, 
he  has  a  right  to  complain  of  any  wasteful 
neglect  of  the  estate.  Macvey  v.  Risk,  1833. 
11  S.  691  * 
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314.  Gessio— Estate  Carried— Bight  of 
Action. — The  pursuer  of  a  cessio,  who  raised 
an  action  of  damages  against  his  incarcerator 
for  wrongous  imprisonment,  ordained,  on  get- 
ting the  cessio,  to  grant  a  conveyance  to  the 
trustee  of  his  interest  in  that  action,  without 
prejudice  to  prosecute  the  action,  if  the  trustee 
should  decline  to  do  so.  Macmaater  v.  His 
Creditors,  1830,  9  S.  206. 

315.  Oessio— Estate    Carried— Salary.— 

An  examiner  of  customs  with  a  salary  of  £380, 
debts  £3600,  and  funds  £12,  ordained  to  assign 
£200  per  annum.  Mill  v.  Stratton,  1824,  2  S. 
780* 

316.  Cessio— Estate   Carried— Salary.— 

The  court  refused  to  order  a  tide-waiter  to 
assign  any  of  his  salary  on  getting  cessio. 
Stewart  v.  Crawford,  5  July  1822,  F.  C. ;  1  S. 
345. 

317.  Cessio— Estate    Carried— Salary.— 

Surveyor  of  taxes  held  entitled  to  cessio  on 
assigning  £70  per  annum  to  his  creditors. 
M'Gowan,  1836,  14  S.  314. 

318.  Cessio— Estate  Carried— Stipend. — 
A  clergyman  ordained,  on  getting  decree  of 
cessio,  to  assign  one-half  of  his  stipend, 
although  only  £150.  Scott  v.  M'Donald, 
11  Mar.  1818,  F.  C.  Harris,  1836,  14  S.  964; 
11  Fac.  781.  And  a  clergyman  ordained  to 
assign  £75  (Scott  v.  McDonald,  1823,  1  Shaw's 
App.  363).* 

319.  Cessio  —  Estate  Carried  —  Trade 
Implements. — A  teacher  who  was  liberated  on 
a  decree  of  cessio,  took  a  dwelling-house,  and 
bought  furniture,  which  a  creditor  poinded. 
Held  that  it  was  not  protected  as  being  im- 
plements of  trade ;  Dut  observed  that  the 
furniture  of  his  schoolroom  might  be  so. 
Gassiot,  12  Nov.  1814,  F.  C* 

320.  Cessio  —  Estate  Carried  —  Trade 
Material — After  a  party  had  got  decree  of 
cessio,  he  bought,  for  the  purpose  of  his  business 
as  a  ropemaker,  a  quantity  of  hemp.  Held  that 
it  did  not  fall  under  the  beneficium  competentice, 
and  was  liable  to  be  poinded.  Hall  v.  Ellis, 
Martin,  &  Co.,  1804,  Hume  117. 

321.  Cessio  —  Expenses. — Held  that  the 
trustee  in  a  cessio  had  no  claim  against  the 
creditors  for  expenses  which  greatly  exceeded 
the  funds  recovered.  Bell  v.  JVright,  1842, 
5  D.  162,  1198  ;  15  J.  27,  492. 

322.  Cessio  —  Inspection  of  Books.  —  A 

pursuer  in  jail  allowed  inspection  at  sight  of  a 
third  party  of  his  books  produced  in  process. 
Taylor  v.  His  Creditors,  1837,  15  S.  486. 

323.  Cessio— Lodging  Books— Cessio  Act 
1836,  S.  11. — Where  the  books  and  papers  of 
the  pursuer  were  not  lodged  six  days  before 
expiry  of  the  period  in  the  notice  to  the 
creditors  to  appear,  held  that  a  new  notice  was 
necessary,  and  the  books  ordered  to  be  lodged 
in  terms  of  law.    Forbes,  1847,  20  J.  63. 

324.  Cessio  —  Minute-Book.  —  The  court 
refused  to  dispense  with  the  minute-book  as  to 


a  decree  of  cessio.  Boss  v.  His  Creditors,  1829, 
7  S.  354. 

325.  Cessio  —  Process.  —  A  cessio  having 
been  enrolled  with  irregular  dispatch  at  the 
end  of  a  session,  the  court  refused  to  allow  it  to 
be  pleaded  unless  all  the  creditors  consented. 
MiLeay  v.  His  Creditors,  1830,  8  S.  708. 

326.  Cessio  —  Process  —  Incompetent 
Interlocutor. — In  a  process  of  cessio  in  the 
sheriff  court,  the  sheriff-substitute,  "  in  respect 
that  the  process  is  at  avizandum  with  the 
sheriff-depute,  continued  the  diet,"  etc.  Held 
that  as  the  interlocutor  showed  them  was  no 
process  before  the  sheriff-substitute  it  was 
incompetent,  and  therefore  recalled.  Martin 
v.  Murray,  1837,  16  S.  298  ;  13  Fac.  278. 

327.  Cessio— Process— Letters— Act  6  and 
7  WilL  C  56. — In  a  cessio  where  the  letters  to 
the  creditors  were  despatched  more  than  five 
days  after  the  publication  in  the  Gazette, 
the  process  held  not  to  be  null,  but  in- 
timation made  of  new.  Ockleford  v.  Wother- 
spoon,  1856,  18  D.  617  ;  28  J.  259* 

328.  Cessio— Process— Transfer  of  Case.— 

A  process  of  cessio  remitted  from  one  Division 
to  another,  where  a  sequestration  of  the 
pursuer's  estates  had  depended.  Kilpalrick  v. 
His  Creditors,  1829,  7  S.  448. 

329.  Cessio— Summons— Form— Court  of 
Session  Act  1850.— The  form  of  a  summons 
of  cessio  is  that  enjoined  by  the  13  and  14  Vict, 
c.  36,  and  not  that  prescribed  by  the  Act  of 
Sederunt,  24  Dec.  1838.  Hennecy  v.  His 
Creditors,  1851,  13  D.  819  ;  23  J.  366. 

330.  Cessio— Summons— Form— Court  of 
Session  Act  1850— A.  S.  24  Dec.  1838.— 

Held  (1)  that  summonses  of  cessio  bonorum  must 
be  in  the  form  prescribed  by  the  Court  of 
Session  Act  1850,  and  not  in  that  prescribed 
by  the  Act  of  Sederunt  of  24th  Dec.  1838,  and 
therefore  that  the  averments  required  by  the 
Act  of  Sederunt  must  be  contained  in  the 
condescendence  and  not  in  the  summons  ;  but 
(2)  that  no  verba  solemnia  are  required  by  the 
Act  of  Sederunt,  and  that  it  is  sufficient  if  the 
narrative  in  the  condescendence  implies  the 
averments  required.  Struthers  v.  Her  Creditors, 
1868,  6  M.  980 ;  40  J.  569  * 

331.  Cessio  — Summons— Amendment- 
Blank. — Summons  of  cessio  dismissed  as  the 
names  of  the  defenders  were  not  filled  up  ;  and 
this  not  allowed  to  be  amended  after  an  inter- 
locutor was  pronounced,  but  not  written  out, 
finding  the  pursuer  entitled  to  the  benefit  of 
cessio.    Matheson,  22  June  1824,  3  S.  166. 

332.  Cessio  —  Summons  —  Blank.  —  In  a 

citation  to  one  of  the  creditors  in  a  cessio,  to 
appear  on  one  of  the  "  days  mentioned  in  the 
summons,"  the  diet  of  compearance  was  left 
blank.  Held  fatal  to  the  process.  Ml Donald 
v.  M'Tntosh,  1825,  4  S.  228  ;  1  Fac  39. 

333.  Cessio  — Summons  — Blank.— It  is 
not  an  objection  to  a  summons  of  cessio,  that 
when  it  passed  the  signet  it  was  blank  in 
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names  of  certain  creditors,  which  were  after- 
wards inserted ;  or  that  the  bill  on  which  it 
proceeded  did  not  contain  these  names. 
APNicol  v.  His  Creditors,  1830,  8  S.  644. 

334.  Oessio—  Summons— Citation,— Held 
not  necessary  for  the  pursuer  of  a  cessio,  against 
whom  a  writ  of  extent  had  issued,  to  call  the 
officers  of  the  Crown  as  defenders.  Allan  v. 
His  Creditors,  1827,  5  S.  291. 

335.  Cessio— Summons— Citation—  "  All 
Parties  not  Called." — Creditors  opposing  a 
cessio  objected  that  all  the  creditors  were  not 
called,  and  gave  in  a  list  of  those  said  not  to 
have  been  called,  several  of  whom  were  in- 
sufficiently designed.    The  court  appointed  the 

Sursuer  to  cite   those  only  who  were  fully 
esigned.       Whitefield  v.  His  Creditors,  1828, 
6  S.  1055. 

336.  Cessio — Summons— Citation— Man- 
datary.— Held  it  was  necessary,  in  a  process 
of  cessio,  to  cite  the  incarcerating  creditor, 
although  abroad,  and  that  it  was  not  sufficient 
to  cite  his  mandatory,  although  the  diligence 
was  executed  in  their  joint  names.  Stewart 
v.  Lumsden,  1829,  7  S.  820.  Cross  v.  His 
Creditors,  1830,  8  S.  611.  And  held  also  that 
where  a  foreigner  and  his  mandatory  obtained 
decree  against  a  party  in  Scotland,  who  after- 
wards raised  a  process  of  cessio,  that  it  was 
necessary  to  call  the  mandatory  as  well  as  the 
foreigner  edictally.  Fadhenille  v.  His  Creditors, 
1834,  12  S.  382. 

337.  Cessio  —  Summons  —  Citation  — 
Supplementary  Summons.  —  It  is  incom- 
petent, after  a  summons  of  cessio  has  been 
called,  to  call  as  defenders,  in  virtue  of  it, 
creditors  who  were  omitted.  This  must  be 
done  by  a  supplementarv  summons.  Muir  v. 
His  Creditors,  1829,  7  S.  886. 

333.  Cessio — Summons— Citation— "All 
Parties  not  Called."— The  objection,  that  all 
creditors  are  not  called,  being  once  taken,  and 
those  alleged  to  be  omitted  cited,  the  objection 
not  allowed  to  be  repeated  by  another  creditor 
cited  in  the  original  summons.  Gardner  v. 
Hunter,  8  Mar.  1831,  9  S.  562. 

339.  Cessio— Summons— Citation.— Objec- 
tion to  the  execution  of  a  summons  of  cessio 
bonorum,  that  it  bore  companies  to  have  been 
cited  bv  leaving  service  copies  with  their  wives. 
Ainslii  v.  His  Creditors,  1831,  9  S.  901. 

340.  Cessio—  Summons— Citation.—  Held 
that  if  a  defender  in  a  cessio  alleged  that 
certain  persons  were  creditors  of  the  pursuer, 
and  had  not  been  cited,  the  pursuer  must  cite 
them,  and  that  notice  in  the  Gazette,  under 
6  and  7  Will.  iv.  c.  56,  did  not  supersede  the 
necessity  of  this ;  but  if  the  parties  were  not 
creditors,  the  defender  would  be  liable  for  the 
expense  occasioned  bv  this  objection.  Renny 
v.  His  Creditors,  1837,"l5  S.  852. 

341.  Cessio  —  Summons  —  Instance  — 
Partners* — Question  as  to  whether  two  partners 
could  conclude  in  one  summons  for  decree  of 


cessio.  Hay  <L  Miller  v.  Their  Creditors,  1835, 
13  S.  644  ;  10  Fac.  203. 

342.  Cessio  —  Summons  —  Intimation.  — 

Where  the  thirty  days'  intimation  had  not 
elapsed,  the  court  proprio  motu  stopped  the 
pleading  of  a  cessio.    Fulton,  1838,  16  S.  990. 

343.  Cessio— Summons— Misdescription 
of  Pursuer. — A  party  in  a  summons  of  cessio 
designed  himself  merchant  in  Glasgow,  but 
was  described  in  the  certificate  of  imprison- 
ment as  a  hatter  in  Paisley.  The  summons 
dismissed.  Ramage  v.  His  Creditors,  1828, 
6  S.  853. 

344.  Cessio— Summons— Wrong  Date.— 

An  objection  to  a  summons  of  cessio,  that  it 
was  dated  in  the  fourth  year  of  the  king's 
reign,  and  the  third  year  was  still  current, 
sustained.  Cooper  v.  His  Creditors,  1833,  11  S. 
896. 

345.  Cessio  — Trustee  — Appointment  — 

Where  a  party  was  found  entitled  to  cessio,  but 
parties  could  not  agree  as  to  the  trustee,  the 
court  remitted  to  the  sheriff  to  name  a  trustee. 
Frccser  v.  His  Creditors,  1834,  12  S.  871. 

346.  Cessio  —  Trustee — Appointment  — 

A  summary  petition  for  appointment  of  a  new 
trustee  under  a  cessio,  held  incompetent  after 
the  decree  had  been  extracted.  Wylie  v. 
Hamilton,  1828,  6  S.  1081. 

347.  Cessio  —  Trustee  —  Appointment — 
Minister.  —  The  court  will  not  appoint  a 
minister  of  the  Established  Church  trustee  for 
creditors.    Brown  v.  Hunter,  1831,  9  S.  578* 

348.  Cessio  — Trustee  — Appointment  — 
Title. — After  a  trustee  appointed  under  a  cessio 
died,  a  creditor  of  the  bankrupt  called  a  meet- 
ing of  the  creditors  by  advertisement,  at  which 
a  successor  was  appointed.  Held  that  he  had  a 
title  to  recover  debts  due  to  the  bankrupt. 
M'Gregor  v.  M'Alister,  1852,  14  D.  937  ;  24  J. 
551 ;  1  Stuart  941. 

349.  Cessio  — Trustee— Liability— Bank- 
ruptcy Act  1856,  s.  167.— A  debtor  who  had 
obtained  cessio  sued  the  trustee  for  his  creditors 
under  the  disposition  omnium  bonorum,  for 
count  and  reckoning,  and  for  damages  and 
solatium  for  mismanagement.  Action  dismissed 
as  irrelevant  in  so  far  as  it  concluded  for 
damages,  and  process  sisted  under  the  conclu- 
sions for  count  and  reckoning,  that  the  pursuer 
might  proceed  in  the  cessio.  Observed,  that  the 
pursuer  ought  to  have  proceeded  under  19  and 
20  Vict.  c.  79,  s.  167.  Heggie  v.  Heggie,  1858, 
20  D.  823  ;  30  J.  480. 

350.  Cessio  —  Trustee  —  Removal  —  A 

trustee  omnium  bonorum  under  a  trust  deed, 
for  creditors  executed,  under  the  Act  of  Grace, 
removed  as  he  was  the  incarcerating  creditor, 
was  insolvent,  and  was  in  collusion  with  the 
truster.  Soutar  v.  Brown,  1852,  15  D.  89  ;  25 
J.  27  ;  2  Stuart  24. 

351.  Cessio— Trustee  — Title  to  Defend 
Furthcoming  —  Disclaimer.  —  Held    that 
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trustees  omnium,  bonorum  of  an  arrestee  were 
entitled  to  defend  an  action  of  furthcoming 
directed  against  him  personally  and  not  against 
the  estate,  though  the  arrestee  disclaimed  the 
defence.  Camck  v.  HtUcheson,  1844,  6  D. 
1148;  16  J.  499* 

352.  Claim  —  Affidavit  —  Affirmation.— 
The  vote  of  a  Quaker  rejected,  on  the  ground 
that  his  affirmation  was  not  in  accordance  with 
the  statute,  the  word  "  truly "  being  omitted. 
M'Cubbin  v.  Turnbull,  1850,  12  D.  1123 ;  22 
J.  469,  523* 

353.  Claim  —  Affidavit  —  Alternative 
Claim— Statement  as  to  Payment— Trustee 
in  Sequestration— Vouchers— Participation 
in  Dividend. — An  affidavit  by  a  party  who  was 
the  second  trustee  on  a  sequestrated  estate 
(having  been  appointed  on  the  removal  of  the 
first),  held  (1)  insufficient  to  entitle  him  to  be 
ranked  on  another  sequestrated  estate,  as, 
although  he  deponed  that  the  debt  had  never 
been  paid  to  him,  yet  he  did  not  depone  that 
it  had  never  been  paid  to  his  predecessor ;  nor 
were  vouchers  produced  with  tne  affidavit ;  nor 
did  he  set  fortn  that  he  was  not  in  possession 
of  them,  or  in  whose  possession  they  were  ;  and 
(2)  not  entitled  to  have  a  dividend  set  aside 
till  the  lapse  of  a  reasonable  time  for  the 
production  thereof,  in  terms  of  the  11th 
section.  Observed,  that  where  a  creditor  pos- 
sesses £wo  characters,  he  may  competently 
make  an  alternative  claim ;  but  it  must  be 
complete  on  that  alternative  on  which  the 
claim  must  ultimately  rest.  Taylor  v.  Drum- 
mond,  1848,  10  D.  335 ;  20  J.  114  * 

354.  Claim  — Affidavit— Amendment— 

The  amendment  of  an  affidavit  must  be  on 
oath.  A  holograph  letter  is  not  sufficient. 
Gibson  v.  Greig,  1853,  16  D.  233  ;  26  J.  120  * 

355.  Claim  — Affidavit  — Amendment  — 
Supplementary  Affidavit.— Question,  whether 
an  affidavit,  defective  in  point  of  form,  could 
be  amended  by  a  supplementary  affidavit, 
tendered  to  the  trustee  within  two  months  of 
the  day  fixed  for  payment  of  the  first  dividend, 
so  as  to  entitle  the  claimant  to  a  share  of  that 
dividend.  Forbes  v.  Manson,  1851, 13  D.  1272  ; 
23  J.  599* 

356.  Claim  — Affidavit  — Amendment  — 
Valuation  of  Security— Co-obligant— Bank- 
ruptcy Act  (1856),  S.  51.— A  creditor  who 
did  not  value  the  security  of  a  co-obligant  with 
the  bankrupt  in  the  bill  claimed  on  voted  for  a 
trustee.  The  sheriff  after  the  meeting  for  the 
trustee's  election  (at  which  he  was  not  present) 

S  renounced  an  interlocutor  ordering  the  affi- 
avit  to  be  amended  in  this  respect.  Held  (1) 
that  the  amendment  was  competent  and  (2) 
might  be  made  at  this  stage.  Question  whether 
the  sheriff  should  not  have  called  for  this 
rectification  without  pronouncing  an  inter- 
locutor. Latta  v.  Doll,  1865,  4  M.  100 ;  38 
J.  61* 

357.  Claim— Affidavit— Authentication 
—Blank— Bill— Joint  Drawer  and  Indorsee. 

— Held  (1)  that  a  blank  in  the  printed  form  of 


an  affidavit  did  not  vitiate  the  creditor's  vote ; 
and  (2)  that  one  of  two  joint  drawers  of  a  bill 
on  the  bankrupt  and  the  indorsee  of  the  other 
drawer  emitted  a  correct  affidavit  in  claiming 
each  one  half  of  the  bill  as  due  to  them 
individually.    Hair  v.  Berwick,  1830, 8  S.  671  * 

358.  Claim— Affidavit— Authentication 
—Erasure— Blank— Justice  of  the  Peace- 
Voucher  —  Marking  —  Bill  —  Mandate  — 
Partnership  Debt. — The  following  objections 
to  votes  for  election  of  a  trustee  repelled : — (1) 
that  an  affidavit  was  taken  before  a  J.P.  out 
of  his  own  county,  and  that  a  wrong  county 
was  mentioned  ;  (2)  that  a  bill  forming  an  item 
of  an  account  sworn  to  had  no  marking  of 
production  but  by  the  interim  factor ;  (3}  that 
a  mandate  had  on  it  an  address  to  the  candidate 
by  the  creditor,  which  had  been  scored,  leaving 
another  in  the  handwriting  of  the  candidate  in 
favour  of  a  friend ;  (4)  that  a  mandate  was 
signed  by  a  firm,  while  the  affidavit  bore  the 
debt  to  be  due  to  the  partners,  without  specify- 
ing the  firm,  and  that  the  bankrupt's  name  was 
blank ;  (5)  that  a  mandate  was  signed  in  the 
name  of  a  partner,  while  the  debt  was  sworn 
as  due  to  the  firm ;  and  (6)  that  the  account 
referred  to  in  the  affidavit,  though  signed  by 
the  creditors,  was  only  attached  to  the  affidavit 
by  a  wafer,  and  had  no  marking  by  the  magis- 
trate to  identify  it.  Turnbull  v.  Smellie,  1828, 
6  S.  676  ;  3  Fac.  716  * 

359.  Claim— Affidavit  — Authentication 
— Erasure. — Erasures  in  the  affidavit  of  a 
creditor  as  to  the  sum  claimed,  which  were  not 
noticed  at  the  end  of  the  affidavit,  held  to 
constitute  an  objection  against  his  vote  for 
trustee.  Jardine  v.  Harvie,  1848,  10  D.  1501 ; 
20  J.  567.* 

360.  Claim— Affidavit  — Authentication 
— Erasure. — Objection  to  an  affidavit,  that  it 
was  vitiated,  as  the  amount  of  the  debt  had 
been  altered,  repelled, — the  alteration  having 
been  made  in  the  handwriting  of  the  J. P.,  and 
the  sum  as  altered  corresponding  with  an 
annexed  account.  Dyce  v.  Paterson,  1846,  9  D. 
310 ;  19  J.  144  * 

361.  Claim  — Affidavit— Authentication 
— Erasure. — An  erasure  in  the  affidavit  of  a 
creditor  as  to  the  sum  due,  and  which  was  not 
noticed  at  the  end  of  the  affidavit,  held  a  good 
objection  against  his  vote  in  the  election  of 
trustee.  White  v.  Girdwood,  1846,  9  D.  283  ; 
19  J.  694  * 

362.  Claim  — Affidavit  — Authentication 
— Error  in  essentialibus. — The  change  of  i  into 
y  in  the  subscription  of  an  affidavit  and  claim, 
where  neither  the  altered  spelling  nor  the 
handwriting  corresponded  with  those  of  a  bill 
on  which  the  claim  was  founded,  is  a  vitiation 
in  essentialibus,  and  cuts  down  the  vote  of  the 
claimant  in  the  sequestration.  Murray  v. 
Donnelly,  1856,  19  D.  44  ;  29  J.  10  * 

363.  Claim— Affidavit  — Authentication 
Illiterate  —  Signature    by    Magistrate  — 

The  oath  of  a  person  who  deponed  she  could 
not  write,  signed  for  her  by  a  magistrate,  held 
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good.    Paul  v.  Gibson,  1834,  7  W.  &  S.  462. 
Affg.  12  S.  431 ;  9  Fac  252  * 

364.  Claim  — Affidavit— Authentication 
—  Unsigned  Marginal  Note.— Held  that  a 
marginal  note  on  the  affidavit  in  essentialibus, 
not  being  signed  by  the  J.P.  rendered  the 
claim  invalid.  Miller  v.  Lambert,  1848,  10  D. 
1419;  20  J.  515* 

365.  Claim  — Affidavit— Authentication 
—Unsigned  Marginal  Note— Joint  Obli- 
ganta— A  creditor  who  claimed  on  a  joint 
acceptance  by  the  bankrupt  and  another, 
emitted  an  affidavit,  stating,  in  an  unsubscribed 
marginal  note,  that  the  bankrupt  was  the 
primary  obligant.  Held  that  the  marginal 
note  could  not  be  regarded  ;  and  as  it  did  not 
appear  who  was  the  primary  obligant,  and  no 
value  was  put  on  the  other  obligant,  the  vote 
of  the  creditor  was  objectionable.  Machersy  v. 
(htkrU,  1829,  7  S.  556  ;  4  Fac.  559. 

366.  Claim  — Affidavit— Authentication 
-Unsigned  Separate  Account.— A  claimant 
on  a  bankrupt  estate  made  accumulations  and 
deductions  of  interest  in  a  separate  account, 
which  was  referred  to  in  his  oath.  Held  that 
the  account,  being  part  of  the  oath,  must  be 
authenticated  by  the  signature  of  both  the 
claimant  and  the  justice  of  peace.  M'Cubbin  v. 
Tunbull,  1850,  12  D.  1123;  22  J.  469,  523. 
But  where  an  account  was  referred  to  in  the 
affidavit  held  that  it  need  not  be  subscribed 
and  that  initialling  by  the  magistrate  before 
whom  the  oath  was  taken  was  sufficient. 
JPoodtide  v.  Esplin,  1847, 9  D.  1486 ;  19  J.  657  * 

367.  Claim— Affidavit— Assignee— State- 
ment as  to  Payment— Act  2  and  3  Vict  c. 
41,  &  9.— A  petition  for  sequestration  refuted, 
m  the  affidavit  of  the  concurring  creditor,  who 
had  acquired  right  to  a  debt  by  assignation, 
merely  stated  that  the  debt  had  not  been  paid 
to  the  deponent  but  did  not  state  that  it  had 
not  been  paid  to  the  cedent.  Glen  v.  Borthwick, 
1849,111).  387;  21J.  106* 

368.  Claim  — Affidavit— Bank  Agent- 
Vote  for  Trustee. — A  vote  for  a  trustee  was 
tendered  by  a  party  whose  affidavit  described 
him  as  a  bank  agent,  and  set  forth  the  bank 
is  creditor  in  the  debt.  Held  that,  under  the 
*h  section  of  2  and  3  Vict.  c.  41,  the  vote  was 
had.  Anderson  v.  Monteith,  1847,  9  D.  1432  : 
19  J.  634* 

369.  Claim  — Affidavit  — Bank  Agent  — 
Unincorporated  Bank— BilL— The  holder  of 
a  bill,  blank  indorsed,  which  had  come  into 
his  hands  as  agent  of  an  unincorporated  bank, 
yd  entitled  to  make  affidavit  to  the  debt,  and 
present  an  application  in  his  own  name,  as 
tflent  for  the  bank,  for  the  sequestration  of  the 
acceptor  of  the  bill.  Question,  whether  the 
partner  of  an  incorporated  bank  can,  as  such, 
make  affidavit  to  a  debt  of  the  bank.  Brown  v. 
M'Callum,  1845,  17  J.  296  * 

370.  Claim  — Affidavit— Bank  Agent— 
Agent— A  bank  agent  to  whom  a  bond  was 
granted,  and  a  bill  blank  indorsed,  for  behoof 


of  the  bank,  held  to  have  a  title  to  claim  in  his 
own  name,  as  agent  for  the  bank,  in  a  seques- 
tration— to  swear  the  relative  affidavits — and  to 
insist  in  a  petition  complaining  of  the  deliver- 
ance of  the  trustee.  Bonar  v.  LiddeU,  1841, 
3  D.  830* 

When  a  bill  is  granted  to  A  as  agent  for  B, 
B  is  the  proper  creditor  and  is  entitled  to 
make  affidavit  and  claim  in  the  sequestration. 
JVixon  &  Deans  v.  Nicoll  &  Co.,  1849,  11  D. 
1188;  21J.  471* 

371.  Claim— Affidavit— Bankrupt  Trad- 
ing under  Two  Firm  Names  —  Deduction 
of  Securities. — Where  a  single  individual 
traded  at  two  places  under  different  firms, 
separate  sequestrations  were  awarded.  Held  in 
a  competition  for  the  office  of  trustee,  that  the 
affidavit  of  a  creditor  describing  the  bankrupt 
as  trading  under  the  two  firms,  was  in  proper 
form ;  and  that  it  was  no  objection  that  he 
deducted  the  value  of  the  obligation  of  the 
other  firm.  CuUen  v.  M'Farlane,  1842,  4  D. 
1522  ;  14  J.  687* 

372.  Claim— Affidavit  — Baron  Bailie- 
Affidavits  made  before  a  baron  bailie  are  good. 
Murray  v.  Phillips,  22  June  1821,  F.  C. ; 
1  S.  81* 

373.  Claim— Affidavit  — Bill  — Error  in 
Date  ol — A  claimant  to  vote  for  a  trustee  in  a 
state  annexed  to  his  affidavit  described  the  bill 
(on  which  he  claimed)  correctly  except  as  to  its 
date,  which  was  wrong.  Held  that  this  was  a 
mere  clerical  error,  and  an  objection  founded 
on  it  repelled.  Foulds  v.  Meldrum,  1851,  13  D. 
1357 ;  23  J.  631  * 

374.  Claim  — Affidavit— Bill  — Error  in 
Date  ol — The  affidavit  of  a  creditor  referred 
to  an  account,  one  of  the  items  of  which  was  a 
bill  said  to  be  dated  3d  December,  but  the  bill 
produced  was  dated  3d  November.  Held  that 
this  discrepancy  was  fatal  and  that  the  claimant 
could  not  vote  for  a  trustee.  Anderson  v. 
Monteith,  1847,  9  D.  1432  ;  19  J.  634* 

375.  Claim— Affidavit  —  Bill— Executors 
—Factor  loco  tutoris— Oath  that  Debt  has 
not  been  Paid. — A  drew  a  bill  on  a  party 
who  accepted  it  and  became  bankrupt,  the  bill 
having  been  indorsed  to  a  bank.  On  A's  death 
his  children  were  decerned  executors ;  and 
their  factor  loco  tutoris  claimed  to  vote  for 
the  trustee  in  the  acceptor's  sequestration. 
Held  (1)  that  though  there  was  no  re-in- 
dorsation by  the  bank,  the  claim  was  vouched 
by  production  of  the  bill  and  the  testament - 
dative  in  favour  of  the  children,  and  relative 
inventory  in  which  the  bill  was  entered ;  (2) 
that  the  factor,  having  produced  the  testament- 
dative,  need  not  produce  the  act  and  decree 
of  the  court  appointing  him  to  the  office ;  and 
(3)  that  though  the  affidavit  bore  that  no  part 
of  the  sum  claimed  on  had  been  paid  or 
compensated  "to  the  deponent  or  to  the  said 
executors,1'  it  was  no  objection  that  it  did  not 
bear  that  no  part  had  been  paid  to  the  father. 
Aitken  v.  Woodside,  1852, 14  D.  572  ;  24  J.  281 ; 
1  Stuart  514  * 


447 


BANKRUPTCY 


448 


376.  Claim— Affidavit— Cashier  of  Bank. 

— An  affidavit  made  by  a  claimant  on  a  bond 
for  a  cash-credit  as  cashier,  and  not  as  manag- 
ing partner  of  a  bank,  held  good.  Murray  v. 
Phillips,  22  June  1821,  F.  C. ;  1  S.  81  * 

377.  Claim— Affidavit— Cash  Balance- 
Vouchers  —  Petitioning  Creditor  —  1  and  2 
Vict.  c.  41. — In  an  account  produced  by  the 
creditor  petitioning  for  sequestration,  credit 
was  given  to  the  debtor  for  a  balance  brought 
from  another  account  and  the  entries  for  cash 
advances  were  vouched  by  unstamped  drafts 
upon  the  petitioner  by  the  debtor.  Held  that 
the  affidavit  was  good,  although  the  particulars 
of  the  balance  were  not  stated,  and  that  the 
debt  was  sufficiently  vouched.  Elder  v.  Thom- 
son, Elder  db  Burn,  1850, 12  D.  994  ;  22  J.  440  * 

378.  Claim— Affidavit— Compensation- 
Illiquid  Counter  Claim— Vote  for  Trustee. 

— A  vote  by  a  creditor  on  an  affidavit  bearing 
that  his  debt  was  not  paid  or  compensated, 
rejected,  there  being  evioence  of  the  existence 
of  a  counter  claim  (although  illiquid)  which 
extinguished    the   debt.     Allan    v.    Kennedy, 

1  Feb.  1823,  F.  C. ;  2  S.  179* 

379.  Claim  — Affidavit  — Creditor  under 
Sequestration. — An  affidavit  emitted  in  rela- 
tion to  a  claim  on  a  sequestrated  estate  by  a 
bankrupt  under  sequestration,  and  not  by  his 
trustee,  is  irregular.    Berry  v.   Whyte,   1826, 

2  W.  &  S.  93.  Affg.  1  Feb.  1825,  F.  C. ;  3  S. 
483* 

380.  Claim  —  Affidavit  —  Deduction  of 
Interest— Current  BilL — In  a  claim  for  an 
account  which  was  secured  by  a  current  bill 
the  claimant  failed  to  deduct  from  the  bill 
the  interest  for  the  period  till  its  maturity.. 
Held  that  as  this  would  not  have  affected  the 
amount  of  the  debt  the  claim  was  good, 
and  the  claimant  might  vote  for  a  trustee. 
Johnston  v.  Baird,  1840,  2  D.  1463  * 

381.  Claim  —  Affidavit  —  Deduction  of 
Interest  —  Voucher  —  Subscription  —  Ac- 
knowledgment of  Debt  by  Debtor  to 
Relative. —  Claims  held  sufficient  to  give  a 
vote  in  an  election  of  the  trustee  (1)  although 
the  vouchers  were  unsubscribed,  and  (2)  al- 
though the  deduction  of  interest  on  a  current 
bill  was  made,  not  in  the  oath,  but  in  an 
account  appended  to  it.  But  a  claim  by  a 
relative  of  a  bankrupt,  supported  only  by  an 
acknowledgment  given  by  him  on  the  eve  of 
sequestration,  rejected.  Uullen  v.  ftVFarlane, 
1842,  4  D.  1522  ;  14  J.  587  * 

382.  Claim  —  Affidavit  —  Deduction  of 
Interest— Vote. — An  objection  to  the  vote 
of  a  creditor,  who  had  been  a  cautioner  for 
the  bankrupt,  and  had  paid  the  debt  after 
the  sequestration,  that  he  had  not  deducted 
the  interest  on  the  sum  paid  by  him  between 
the  date  of  the  sequestration  and  the  date  of 
payment,  repelled.  Pater  son  v.  Lumsdtn,  1846, 
19  J.  144* 

383.  Claim  —  Affidavit  —  Deduction  of 
Bate  of  Exchange. — In  the  sequestration  of 


a  party,  who  had  contracted  debt  in  Jamaica, 
held  tliat  his  creditor  need  not  deduct  the 
difference  of  exchange,  in  claiming  and  voting. 
Paul  v.  Gibson,  1834,  7  W.  &  S.  462.  AfTg. 
12  S.  431 ;  9  Fac.  252* 

384.  Claim  —  Affidavit  —  Deduction  of 
Payment  to  Claimant— Reference  to  Claim- 
ant's Oath. — In  a  question  as  to  the  election 
of  a  trustee,  an  objection  that  a  sum  paid  by 
the  bankrupt  should  be  deducted  from  a  claim 
accompanied  by  the  production  of  a  holograph 
acknowledgment  of  it,  rejected  ;  and  an  offer 
to  refer  the  matter  to  the  claimant's  oath 
refused  at  this  stage.  Anderson  v.  Thomson, 
1847,  9  D.  1460 ;  19  J.  638  * 

385.  Claim  — Affidavit— Description  of 
Debtor. — An  affidavit  bore  that  a  debt  was 
due  by  the  X  Company  and  by  William  Car- 
michael,  the  sole  surviving  partner.  The 
partner's  name  was  William  Carmichael. 
Question,  whether  th e  claim  was  bad.  A  nderson 
v.  Monttith,  1847,  9  D.  1432  ;  19  J.  634* 

386.  Claim  — Affidavit— Description  of 
Debtor. — Objection  to  an  affidavit,  that  while 
it  stated  that  the  debtor  carried  on  business 
as  a  shipowner,  etc.,  it  did  not  state  that  he 
carried  on  such  business  within  Scotland, 
repelled.    Brown  v.  APCallum,  1845, 17  J.  296.* 

387.  Claim  — Affidavit— Description  of 
Debtor— 2  and  3  Vict  c.  41,  s.  12.— Objection 
sustained  to  a  petition  for  sequestration,  that 
the  petitioning  creditor  in  his  oath  described 
the  bankrupt  to  be  (alternatively)  "a  grain 
merchant,  cattle-dealer,  or  potato-dealer,"  with- 
out stating  under  which  character  he  was 
entitled  to  sequestration.  Ireland  v.  \YKyt*, 
1842,  5  D.  173  ;  15  J.  99* 

388.  Claim  —  Affidavits— Destruction  of 
Vouchers  — Election   of  Trustee.— In  the 

election  of  a  new  trustee  where  the  affidavits 
and  vouchers  of  creditors  who  had  voted  for 
the  first  trustee  had  been  destroyed  while  in 
the  first  trustee's  possession,  the  court  allmccd 
new  affidavits  to  be  lodged,  although  the  voting 
for  the  second  trustee  (which  was  challenged) 
had  taken  place.  Galloway  v.  Henderson,  1849, 
12  D.  394  ;  22  J.  108  * 

389.  Claim— Affidavit— Executors'  Vote 
for  Trustee. — One  of  several  executors  may 
depone  to  the  verity  of  a  debt  due  to  the 
executry  estate,  and  the  claim  will  entitle  the 
executors  to  vote  in  the  election  of  a  trustee. 
Watson  v.  Morrison,  1848,  10  D.  1414 ;  20  J. 
517* 

390.  Claim  — Affidavit— Irregularity.— 

Observations  on  apparent  irregularities  in  the 
taking  of  affidavits  in  bankruptcy  Hall  v. 
Colquhoun,  1870,  8  M.  891 ;  42  J.  596* 

391.  Claim  — Affidavit— Justice  of  the 

Peace.— The  oath  of  a  creditor  bore  to  be 
emitted  before  a  J. P.  An  objection  that  the 
person  was  not  a  J.P.  by  commission  but  only 
ex  officio,  repelled,  seeing  that  he  was  a  magis- 

|  trate  (which  was  sufficient  under  the  Act). 

I  Paterson  v.  Duncan,  1846,  8  D.  950  ;  18  J.  481* 
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392.  Claim— Affidavit—Justice  of  the 
Peace— 54  Geo.  m.  c.  137.— It  is  no  objec- 
tion that  the  affidavit  of  the  creditor  applying 
for  sequestration  has  been  made  before  a 
justice  of  the  peace  in  Ireland.  Taylor  v. 
IAUU,  1822,  1  Shaw's  App.  254. 

393.  Claim  —  Affidavit  —  Minor  Credi- 
tor-Oath of  Credulity— Act  2  and  3  Vict  c 
41.— Held  that  the  provision  in  the  Act  2  and  3 
Vict  c  41,  that  when  a  creditor  petitioning  for 
sequestration,  or  concurring,  should  be  "  under 
age,"  the  oath  of  credulity  by  his  agent  or 
guardian  should  be  sufficient  was  applicable 
only  to  pupils  under  fourteen  years ;  and  that 
a  minor  creditor  of  eighteen  years  of  age  might 
competently  take  the  statutory  oath.  Muler 
y.  AMen,  1840,  2  D.  1112  ;  15  Fac.  1174  * 

394.  Claim— Affidavit— Oath  of  Credu- 
lity.—Quotum,  whether  an  oath  as  to  a  debt 
heing  according  "to  the  best  of  deponent's 
knowledge  and  belief,"  is  sufficient  to  support 
a  claim  on  a  sequestrated  estate.  Gibson  v. 
I/x&art,  1825,  4  S.  131  * 

395.  Claim— Affidavit— Oath  of  Credu- 
lity.—A  claimant  was  unable  to  make  any 
other  oath  than  that  a  sum  was  due  to  him  to 
the  best  of  his  belief  as  his  claim  depended  on 
the  result  of  a  pending  action  by  him  against 
the  bankrupt.  Held  that  the  oath  was  good. 
Pud  v.  Gibson,  1834,  7  W.  &  S.  462.  Affc. 
12  a  431;  9  Fac.  252* 


396.  Oaim- ^Affidavit-Oath  of  Verity  lft  j,  17Q .  Sft  T  117* 
or  Credulity?— The  trustees  of  a  savings  bank,  16  D*  179 ;  26  J' 117* 
in  the  sequestration  of  the  estate  of  their 
taeased  cashier,  lodged  an  affidavit,  stating 
that  the  cashier  had  at  the  time  of  his  death 
#00  belonging  to  the  bank,  and  "  that,  to  the 
best  of  the  deponents1  knowledge  and  belief, 
no  part  of  the  said  sums  have  been  paid  or 
^peroted."  Held  that  this  was  an  oath  not 
of  credulity  but  of  veritv.  Forbes  v.  Manson, 
1851, 13  D.  1272  ;  23  J.  599  * 


tion  was  produced  and  showed  this;  (2)  that 
although  the  promissory-note  on  which  the 
assigned  debt  was  founded  was  not  also  pro- 
duced, the  claim  was  good  as  the  note  had  been 
produced  in  the  petition  for  sequestration ; 
(3)  that  a  partner  might  vote  on  the  seques- 
trated estate  for  an  advance  which  purported 
to  be  from  the  firm,  but  really  was  from  the 
claimant ;  and  (4)  that  accounts  produced  by 
him  were  sufficient  vouchers.  Poynter  v. 
Larimer,  1839,  1  D.  700* 

400.  Claim— Affidavit  — Trustee— Vote 
for  Trustee. — Opinion,  that  a  vote  in  the 
election  of  a  trustee  by  a  party,  who,  in  his 
affidavit,  claimed  as  trustee  of  A,  but  produced 
no  evidence  of  his  possessing  that  character 
was  bad.  Anderson  v.  Thomson,  1847,  9  D. 
1460 ;  19  J.  638  * 

401.  Claim  — Affidavit  — Wife.— A  wife 
whose  husband  had  been  transported  having 
been  found  entitled  to  sue  an  action  of  count 
and  reckoning,  with  concurrence  of  a  curator 
ad  litem,  held  entitled  to  make  affidavit  and 
vote  in  the  election  of  a  trustee  on  a  seques- 
trated estate  without  her  husband's  concur- 
rence. Paul  v.  Gibson,  1834,  7  W.  &  S.  462. 
Affg.  12  S.  431 ;  9  Fac.  252* 

402.  Claim  —  Bills  —  Indorsation.— The 
holders  of  bills  held  entitled  to  claim  in  a 
sequestration,  although  they  had  previously 
indorsed  the  bill  and  the  indorsation  was  not 
deleted.     Bain  v.  MtCubbin  (O.   H.),   1853, 


397.  Claim  —  Affidavit  —  Principal  and 
Interest— Held  that  a  creditor  claiming  to 
▼ote  for  a  trustee  upon  the  amount  of  bills 
with  interest*  must  specify  separately  the 
interest  and  the  principal.  Low  v.  Baxter. 
1851, 13  D.  1349;  23  J.  624  * 

398.  Claim— Affidavit-Separate  Affida- 
vits-Failure to  State  cumulo  Debt— Vote. 
-A  creditor  in  three  separate  debts  lodged  three 
affidavits,  which  were  distinct,  and  in  none  of 
which  was  the  total  for  which  he  claimed 
•P«fied.  Held  that  this  was  competent  and 
that  the  creditor  was  entitled  to  vote  for  the 
<*«wto  amount  of  the  whole  three  affidavits. 
Wtittm  v.  Drummond,  1844,  7  D.  249 ;  17  J. 
133.  Overruling  Black  v.  Dixon,  1843,  5  D. 
1077;  15  J.  428* 

399.  Claim  —  Affidavit  —  Trustee— Pro- 
onctten  of  Vouchers  —  Bills— Account- 
Advances  to  a  Partner.— In  a  question  as  to 
» trustee's  election,  held  (1)  that  a  claim  by  an 
awgnee,  which  did  not  specify  that  he  was 
trustee  for  the  cedent,  was  good,  as  the  assigna- 


403.  Claim  —  Compromise  —  Trustee's 
Powers— Commissioners' Assent— Vouchers. 

— A  trustee  cannot  compromise  claims  without 
the  commissioners1  assent.  Therefore  a  claim 
on  a  compromise  rejected  as  unvouched,  as  the 
only  vouchers  produced  showed  the  compromise 
was  made  without  the  commissioners'  assent 
Dennistoun  v.  Dennistoun's  Tr.,  1863,  1  M. 
869 ;  35  J.  523* 


404.  Claim  — Contingent  Debt— Uncer- 
tainty—Voucher— Reference  to  Books- 
Vote  for  Trustee.  — In  a  question  as  to  a 
trustee's  election  a  claim,  founded  upon  the 
result  of  an  action  then  depending  and  sup- 
ported not  by  vouchers  but  oy  a  reference  to 
the  bankrupt's  books,  held  not  to  entitle  the 
claimant  to  vote.  Opinion  that  a  claim  for  a 
dividend  may  be  received,  but  a  claim  in  a 
question  as  to  the  trustee's  election  may  not, 
if  it  is  indefinite.  Lizars  v.  Burke,  1835,  13  S. 
963  ;  10  Fac  734  * 

405.  Claim— ContingentDebt— Accommo- 
dation Bills— Loan— Banking.— A  accepted 
accommodation  bills  for  B  for  £6800,  and  lent 
him  £  1530,  and  B accepted  for  th  e accom  modation 
of  A  bills  to  the  amount  of  £2800.  The  estates 
of  B  were  sequestrated,  while  those  of  A  were 
put  under  trust,  and  he  got  a  discharge.  A 
then  claimed  on  B's  estate  for  the  £1530,  but 
his  claim  was  rejected  by  the  trustee,  in  respect 
creditors  under  the  bills' for  £2800  were  ranked 
on  the  estate.  Held  that  A  was  entitled  to  be 
ranked  as  a  contingent  creditor,  and  a  dividend 
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ordered  to  be  set  aside  till  he  should  relieve 
the  estate  of  the  rankings  on  the  bills  for 
£2800.  Gibb  v.  Brock,  1838,  16  S.  1002 ;  13 
Fac.  688  * 

SThe  Faculty  reporter  states  that  the  trustee's 
gment  was  affirmed.] 

406.  Claim— Contingent  Debt—Current 
BilL — A  claim  upon  the  sequestrated  estate  of 
the  drawer  of  a  Dili  by  the  indorsee  while  the 
bill  is  still  current,  must  be  as  for  a  contingent 
debt,  and  must  be  valued.  Gordon  v.  MlCubbin, 
1861,  13  D.  1154;  23  J.  441  * 

407.  Claim— Contingent  Debt— Warran- 
dice—Appeal  to  House  of  Lords.— A  claim 
on  a  bankrupt  estate  was  made  in  respect  of 
the  dependence  of  a  reduction  of  the  claimant's 
title  to  heritable  property,  which  was  warranted 
by  the  bankrupt.  After  the  claimant  had 
been  assoilzied  in  the  reduction,  an  appeal  to 
the  House  of  Lords  was  intimated.  The  trustee 
then  rejected  the  claim.  Held  that  the  claimant 
was  entitled  to  be  ranked  as  a  contingent 
creditor,  and  to  have  a  dividend  set  apart  to 
meet  the  claim  till  the  appeal  was  disposed 
of,  or  the  time  for  appeal  expired.  Frhser  v. 
M'lver,  1860,  22  D.  1190;  32  J.  643* 

408.  Claim— Diligence  to  Recover  Docu- 
ments.— In  a  question  as  to  the  election  of  a 
trustee,  a  diligence  for  all  documents  concern- 
ing the  debts  on  which  certain  claims  were 
made,  refused,  but  a  diligence  restricted  to  such 
documents  as  instantly  proved  or  disproved  the 
debt  granted.  Mein  v.  Sander s,  6  Mar.  1824, 
F.  C. ;  2  S.  779  (note).* 

409.  Claim— Diligence  to  Recover  Docu- 
ments—Vote for  Trustee.— It  is  competent 
to  grant  diligence  for  the  recovery  of  documents 
which  afford  instant  proof,  as  to  the  validity  of 
votes,  in  the  election  of  a  trustee  on  a  seques- 
trated estate ;  but  not  to  grant  a  diligence  to 
recover  writs  as  for  a  proof  at  large.  Mhind  v. 
Mitchell,  1846,  9  D.  231 ;  19  J.  76* 

410.  Claim  —  Diligence  to  Recover 
Documents. — After  a  claim  had  been  rejected 
for  want  of  vouchers,  diligence  allowed  to  the 
creditor  to  recover  the  vouchers  awanting. 
Douglas  dc  Co.  v.  Sanderson,  1848,  10  D.  819; 
20  J.  290  * 

411.  Claim— Diligence  to  Recover  Docu- 
ments.—A  competitor  for  the  trusteeship  in  a 
sequestration  averred  that  one  of  the  supporters 
of  the  other  candidate  held  securities  which  he 
had  not  valued  in  his  affidavit,  and  that  he  had 
received  payments  which  he  had  not  credited  ; 
and  he  craved  a  diligence  to  recover  documents 
which  would  instantly  verify  the  averment. 
The  court  refused  the  diligence,  as  the  claim 
was  supported  by  an  affidavit  and  the  docu- 
ments necessary  to  prove  the  debt ;  that  no 
specification  of  the  documents  called  for  was 
made  in  the  " short  note  of  objections" ;  and 
that  the  specification  was  too  sweeping.  Foulds 
v.  Meldrum,  1861, 13  D.  1367 ;  23  J.  631* 

412.  Claim— Diligence  to  Recover  Docu- 
ments —  Appeal— Competency  —  Voting.  — 


In  a  competition  for  the  office  of  trustee  in  a 
sequestration,  under  the  Act  2  and  3  Vict.  c.  41, 
the  sheriff  granted  a  diligence  for  recovery  of 
documents  to  support  an  objection  taken  to  a 
vote  for  one  of  the  competitors.  Held  in- 
competent to  appeal  against  this  deliverance 
before  a  trustee  nad  been  elected.  APCubbin 
v.  M'GWvray,  1863,  16  D.  903 ;  26  J.  529 ; 
2  Stuart  666. 

413.  Claim  —  Expenses  Awarded  after 
Sequestration— Do  They  Fall  under  Com- 
position —  Contract?  —  Question,  how  far 
expenses  incurred  by  a  defender  prior  to  the 
sequestration  of  the  pursuer's  estates,  but  not 
decerned  for  against  the  pursuer  till  posterior 
thereto,  constitute  a  debt  under  the  sequestra- 
tion so  £18  to  fall  under  a  composition-contract 
and  so  preclude  the  defender  getting  more  than 
the  composition.  Baird  v.  Ml Hicham  &  Con 
1830,  8  S.  966  * 

414.  Claim— Fictitious— VoteforTrustee. 
— It  is  not  a  relevant  objection  to  a  vote  for  a 
trustee  that  the  claim  is  fictitious  if  the  statu- 
tory requisites  are  complied  with.  Blyth  v. 
Baird,  1826,  4  S.  154.* 

415.  Claim  — Foreigner— Mandatory.— 
Where  a  claimant  in  a  Scotch  sequestration  is 
domiciled  in  England,  he  must  sist  a  mandatory. 
Ford,  1844,  6  D.  1163 ;  16  J.  606. 

416.  Claim— Lease— Landlord's  Claim- 
Vote  for  Truste. — A  tenant  under  a  lease 
for  one  year  remained  in  possession  after  the 
year.  He  became  bankrupt.  Held  that  a  claim 
by  the  landlord  for  arrears  of  rent  arising  after 
the  year  did  not  entitle  him  to  vote  in  the 
election  of  a  trustee  as  the  lease  was  not  pro- 
duced. Menzies  v.  Duff,  1861,  13  D.  1044 ;  23 
J.  483* 

417.  Claim  —  Objection  to  —  Bar.  —  A 

tradesman  lodged  on  a  sequestrated  estate  a 
claim  for  work  performed,  and  the  bankrupt 
in  an  application  for  his  discharge  (which  was 
not  granted)  founded  on  the  concurrence  of 
the  tradesman  for  the  amount  claimed.  Held, 
in  an  action  raised  against  the  bankrupt 
twenty  years  after  the  account  was  lodged, 
that  he  could  not  object  to  an  item  of  it  as 
not  sufficiently  specific,  and  to  throw  the 
burden  of  establishing  it  upon  the  creditor. 
Duncan  v.  Cuninghame,  1837,  2  S.  &  M(L. 
984.    Affg.  12  S.  678  ;  9  Fac.  356. 

418.  Claim  —  Period  for  Presenting.  — 

Though  the  whole  claims  lodged  in  a  sequestra- 
tion have  been  paid,  and  the  creditors  have 
agreed  to  a  discharge,  but  no  judicial  discharge 
has  been  obtained,  a  new  claim  may  com- 
petently be  presented.  Paton  v.  Ferrier,  1831, 
9  S.  389 ;  6  Fac.  286. 

419.  Claim— Proof  of  —  Appeal  —  Evi- 
dence.—A  claim  (founded  on  an  unstamped 
promissory-note)  was  rejected  by  a  trustee, 
although  the  debt  was  entered  in  the  bank- 
rupts1 states  and  corroborated  by  their  books. 
Held  that  the  trustee  should  have  called  for 
further  evidence,  which  was  allowed  to  be  pro- 


453 


BANKKUPTCY 


454 


duced  on  appeal  within  two  months  of  the 
first  dividend,  and  that  the  entry  in  the  books 
though  bearing  a  different  date  from  the  pro- 
missory-note proved  the  debt.  Pilling  v.  Drake, 
1857,  19  D.  938 ;  29  J.  434  * 

420.  Claim  — Proof  of— Appeal— Bank- 
ruptcy Act  1856,  s.  126— Constitution  of 
— Expense*. — A  trustee  without  calling  for 
evidence  in  support  of  the  affidavit  rejected  a 
claim.  On  appeal,  and  after  a  proof,  the  court 
sustained  the  claim.  Held  that  as  the  trustee 
had  not  exercised  his  powers  under  section 
126  of  the  Act  he  was  liable  in  expenses. 

Snion  that  it  is  for  the  trustee's  discretion 
sther  he  shall  require  constitution  of  an 
nnvouched  claim.  A.  <k  B.  v.  TunnocVs  Tr., 
1886, 4  M.  83;  38  J.  69* 

421.  Claim  — Proof  of— Appeal— In  an 

appeal  against  a  deliverance  of  the  trustee  on 
a  sequestrated  estate,  rejecting  a  claim  as  un- 
supported bv  evidence,  held  that  it  is  in  the 
discretion  of  the  court,  either  to  take  evidence 
in  support  of  the  claim  or  to  remit  to  the 
trustee  to  take  it.  Oliver  v.  Wallace,  1869, 
7  M.  407 ;  41J.  228  * 

422.  Claim— Proof  of— Bankruptcy  Act 
1856,  8.  126.— Observation  as  to  the  duty  of  a 
trustee  with  regard  to  calling  for  additional 
evidence  as  to  claims  before  rejecting  them. 
Oliver  v.  Wallace,  1869,  7  M.  407 ;  41  J.  228. 
PumtY.Dowie,  1869,  7  M.  764;  41  J.  396.* 

421  Claims— Proof  of— Prescription.— 
A  trustee  is  not  entitled,  at  his  own  discretion, 
to  sustain  prescribed  claims,  merely  on  being 
aausfied  that  they  are  just  debts,  without 
obtaining  legal  evidence  to  elide  prescription. 
Marshall  v.  Smith,  1871,  9  S.  L.  R.  42. 

424.  Claim  —  Proof  of—  Voucher  —  In- 
sofficiency  —  Appeal  —  A  trustee  having 
admitted  an  insufficiently  vouched  claim, 
a  remit  made  to  him  on  appeal  to  require 
further  evidence.  Cunninghams  v.  Knox, 
1866, 2  S.  L.  R.  219. 

425.  Claim  —  Bejection  after  Scheme  of 
Division  Included  it  —  The  trustee  on  a 
sequestrated  estate  ranked  a  creditor's  claim 
without  objection  being  made ;  and  a  scheme 
of  division  conformably  thereto  was  exposed 
during  the  statutory  period,  also  without 
objection.  Held  that  ne  was  not  entitled 
thereafter,  of  his  own  accord,  to  withhold  the 
dividend,  and  strike  the  claim  out  of  the 
ranking,  on  the  allegation  that  it  had  been 
admitted  bv  mistake.  Hamilton  v.  Kerr,  1830, 
9S.40;6'Fac34* 

426.  Claim  —  Bejection — Assignee— Ap- 
propriation of  Funds  by  Cedent.— A  claim 
on  a  sequestrated  estate  by  an  assignee  rejected 
as  his  cedent  had  appropriated  to  himself 
funds  of  the  estate  greater  than  the  claim. 
Honey  v.  Playfair,  1822, 1  S.  561  * 

427.  Claim— Bejection— Bar.—  Thetrustee 
on  a  sequestrated  estate  is  not  barred  from 
rejecting  a  claim  by  a  creditor,  merely  because 
hi  derk  had  adjusted  the  claim  with  the 


creditor  and  received  it  as  corrected.  Holiday 
db  Co.  v.  Harvie,  1848,  10  D.  1476;  20  J.  653* 

428.  Claim— Bejection  — Notice— Act  2 
and  3  Vict  c.  41,  s.  105.  —  The  notice  by  a 
trustee  in  a  sequestration  to  a  claimant,  of  nis 
deliverance  rejecting  the  claim,  held  to  be 
defective,  as  it  did  not  specify  the  amount  of 
the  claim.  Adcock  v.  Auld,  1843,  6  D.  199 ; 
16  J.  13* 

429.  Claim— Bejection — Proof —Appeal 

— A  claim  was  rejected  by  a  trustee  although 
the  debt  was  entered  in  the  bankrupts'  states 
and  corroborated  by  their  books.  Held  that 
the  trustee  should  have  called  for  further 
evidence,  and  evidence  allowed  to  be  produced 
on  appeal  within  two  months  of  the  first 
dividend.  Pilling  v.  Drake,  1857,  19  D.  938  ; 
29  J.  434.* 

430.  Claim— Bejection— Proof —A  claim 
by  a  sister  ob  the  sequestrated  estate  of  her 
brother  for  her  share  of  the  moveable  estate 
of  their  deceased  father,  intromited  with  bv 
the  brother,  held  not  proved,  and  rejected. 
Johnston  v.  Hay,  1851, 1  Stuart  179. 

431.  Claim  —  Rejection  —  Besolntion  by 
Creditors— Petition  against— 54  Geo.  m.  c. 
137,  S.  41.— By  section  41  of  54  Geo.  in.  c.  137, 
petitions  against  resolutions  of  creditors  must 
be  presented  within  thirty  days.  A  trustee 
on  a  sequestrated  estate,  without  pronouncing 
on  a  claim,  referred  it  to  a  meeting  of  the 
creditors,  who  rejected  it.  Held  competent  to 
complain,  although  more  than  thirty  days  had 
elapeed  from  the  date  of  the  resolution  of 
the  creditors.  Farquharson  v.  Thomson,  1830, 
8  S.  752  * 

432.  Claim  —  Bejection  —  Resolution  at 
Meeting  for  Electing  Trustee.— A  resolution 
by  creditors  rejecting  a  claim  passed  at  the 
meeting  to  elect  a  trustee,  recalled.  Henry  v. 
Qreig,  1832,  10  S.  239 ;  7  Fac.  187  * 

433.  Claim  —  Rejection  —  Unreasonable 
— Order  to  Bank.  —  Where  a  creditor  had 
obtained  decree  of  constitution  against  a 
bankrupt,  and  lodged  a  claim  on  his  estate, 
which  the  trustee  received  without  objection, 
but  thereafter  rejected  it  without  any  proper 
reason ;  and  it  was  alleged  that  this  was  done 
to  prevent  the  creditor  voting  on  an  offer  of 
composition, — the  court  ordained  the  trustee 
to  rank  him,  and  found  the  trustee  liable  in 
expenses.  Middleton  v.  Sanders,  1824,  2  S. 
686. 

434.  Claim  — Summary  Discussion- Act 
54  Geo.  ra.  c.  137,  s.  45.— If  a  party  lodge  a 
claim  on  a  sequestrated  estate,  it  is  competent 
for  the  trustee  to  apply  to  the  Court  of  Session 
to  have  it  summarily  discussed,  although  it 
formed  the  subject  of  an  action  before  the 
sheriff  against  the  bankrupts,  and  was  still  in 
dependence,  reserving  to  the  claimant  to  advo- 
cate that  action  ob  contingentiam.  Sanderson  v. 
Cairnie  ds  Co.,  11  Mar.  1820,  F.  C  * 

435.  Claim— Valuation  of— Appeal— In- 
terim  Ranking.  —  Held  that,   pending  an 
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appeal  as  to  the  valuation  of  a  claimant's 
annuity,  the  claimant's  vote  was  to  be  ranked 
as  of  the  sheriffs  valuation.  Watson  v.  Morrison, 
1848,  10  D.  1414  ;  20  J.  517  * 

436.  Claim  —  Voucher  —  Account.  —  A 
creditor  claimed  to  vote  on  the  amount  of  a 
business  account.  A  receipt  by  him  to  the 
bankrupt  was  produced  for  a  sum  for  which 
no  credit  was  given  in  the  account.  Objection, 
that  either  the  account  produced  was  incorrect, 
as  credit  for  that  sum  was  not  given  ;  or,  if  the 
payment  was  credited  to  another  account,  that 
account  should  have  been  produced, — repelled. 
Hay  v.  Durham,  1850,  12  D.  676 ;  22  J.  242  * 

437.  Claim  —  Voucher  —  Accounts.  — 
Though  a  tradesman's  account  and  relative  affi- 
davit are  sufficient  vouchers  for  voting  in  a 
sequestration,  claims  founded  upon  a  series  of 
unconnected  transactions  are  not  entitled  to  this 
privilege,  although  stated  in  the  form  of  an 
account.  Wiseman  v.  Skene,  1870,  8  M.  661 ; 
42  J.  327  * 

438.  Claim— Voucher— Account— Attes- 
tation of— Bill. — An  objection  to  the  account 
of  the  concurring  creditor  in  a  petition  for 
sequestration,  that  a  bill  referred  to  was  not 

E reduced,  repelled,  as  the  account  was  attested 
y  the  bankrupt.    Begbie  v.  Dickson,  1838, 1  D. 
357  ;  14  Fac.  389. 

439.  Claim— Voucher  — Account— Calls 
on  Shares. — The  production  of  an  open  ac- 
count along  with  an  affidavit  in  a  sequestration 
will  not  instruct  a  creditor's  claim,  so  as  to 
entitle  him  to  vote  at  the  election  of  trustee, 
except  when,  from  the  nature  of  the  debt,  no 
other  voucher  of  it  can  be  produced. 

Hence  a  claim  to  vote  by  a  company  for 
unpaid  calls,  disallowed,  as  an  account  showing 
the  calls  was  alone  produced  and  not  the 
register  of  shareholders  or  the  minute  making 
the  calls.  Kinnear  v.  Low,  1849,  12  D.  66 ; 
21  J.  468* 

440.  Claim— Voucher— Account— Error 
in  Statement  ol — In  an  account  referred  to 
in  an  affidavit,  the  day  of  the  month  was 
a  wanting  in  one  item,  while  in  another  there 
was  an  obvious  clerical  omission.  Held  im- 
material, and  that  the  creditor's  vote  was  good. 
Woodside  v. Esplin,  1847, 9 D.  1486 ;  19  J. 657* 

441.  Claim— Voucher— Account— Item 
"Account  Rendered."— A  creditor  claimed 
to  be  ranked  on  an  account  produced  with  the 
affidavit,  the  first  item  of  which  was,  "To 
amount  of  account  rendered,  £435.  Held  that, 
as  neither  the  account  rendered  nor  any  further 
voucher  was  produced,  and  no  reason  assigned 
for  non-production,  the  claim  must  be  dis- 
allowed on  that  item,  and  that  additional 
evidence  to  support  the  claim  could  not  be 
permitted.  Holiday  d:  Co.  v.  Harvie,  1848,  10 
D.  1476  ;  20  J.  553  * 

442.  Claim— Voucher— Account  — Item 
"Account  Rendered."— A  party  claimed  to 
vote  on  the  amount  of  an  account,  one  item  of 
which  was,  "  To  amount  of  account  rendered." 


The  rendered  account  was  not  stated.  Ques- 
tion, whether  the  claim  on  the  whole  account 
was  vitiated.  Kinnear  v.  Low,  1849, 12  D.  66 ; 
21  J.  468* 

443.  Claim— Voucher— Account— Item 
"Cash  Payments." — A  claim  was  founded  on 
a  sum  due  under  an  account  The  account 
contained  entries  of  large  cash  payments  and 
these  were  not  vouched.  Objection  to  the 
claim  sustained.  Anderson  v.  Thomson,  1847, 
9  D.  1460 ;  19  J.  638  * 

444.  Claim— Voucher— Account— Item 
"  as  per  Estimate." — Held  that  where  an  un- 
subscribed account  contained  an  item  "  as  per 
estimate "  and  no  estimate  was  produced,  the 
voucher  was  not  sufficient.  Woodside  v.  Esplin, 
1847,  9  D.  1486  ;  19  J.  657  * 

445.  Claim— Voucher— Account— Item 
"  To  Balance." — Question,  whether  an  account 

E reduced  with  a  claim  commencing,  "To 
alance  per  account  docqueted,"  was  a  suffi- 
cient voucher,  in  so  far  as  it  did  not  specify  the 
items  of  the  balanced  account.    Hay  v.  Durham, 

1850,  12  D.  676 ;  21  J.  583 ;  22  J.  242  * 

446.  Claim— Voucher— Account— Item 
"To  Balance." — A  bank  claimed  to  vote  for 
a  trustee  upon  a  cash  account,  the  first  item  in 
which  was  a  balance  in  favour  of  the  bankrupt 
of  a  former  account.  Held  that  this  account 
not  being  docqueted  the  claim  was  not  suffi- 
ciently vouched  and  did  not  entitle  the  claimant 
to  vote.  Low  v.  Baxter,  1851,  13  D.  1349 ;  23 
J.  624* 

447.  Claim— Voucher— Account— Items 
in  Slump. — Held  in  a  question  as  to  the  dis- 
charge of  a  bankrupt,  that  a  claim  in  a 
sequestration  by  a  creditor  on  an  account 
which  contained  slump  items  unvouched  was 
bad,  although  the  account  had  been  marked  by 
the  bankrupt  as  correct  before  his  sequestration. 
Samson  v.  Campbell,  18  July  1851,  13  D.  1395  ; 
23  J.  650* 

448.  Claim  — Voucher— Account— Pre- 
scription ol — An  open  account  which  has 
undergone  the  triennial  prescription  is  not  a 
voucher  which  entitles  a  claimant  in  a  seques- 
tration  to  vote  for  a  trustee.  Wink  v. 
Mortimer,  1849,  11  D.  995  ;  21  J.  353  * 

449.  Claim— Voucher  — Account— Pre- 
scription ol — Part  of  an  account,  on  which 
a  claim  was  based,  was  prescribed  and  the 
other  part  did  not  exceed  the  value  of  a 
security  held  by  the  claimant.  Held  that  the 
claimant  had  no  vote  as  to  the  trustee  in  the 
sequestration  of  the  debtor.    Low  v.  Baxter, 

1851,  13  D.  1349  ;  23  J.  624* 

450.  Claim— Voucher— Account— Speci- 
fication-Partial  Insufficiency.  — A  party 
claimed  to  vote  at  the  election  of  trustee  on 
a  sequestrated  estate,  on  a  debt  described  "as 
the  sum  of  £64,  4s.,  being  the  balance  due  by 
the  bankrupt  upon  the  annexed  account" 
One  of  the  items  of  that  account  was  un- 
vouched. Question,  whether  the  claim  could 
be  sustained  as  to  the  other  items  which  were 
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properly  vouched.    Kinnear  v.  Low,  1849,  12 
D.  66  ;  21  J.  468  * 

451.  Claim— Voucher— Account— Speci- 
fication— "  To  Goods  per  Invoice  "—Produc- 
tion of. — In  a  competition  for  the  office  of 
trustee,  held  (1)  that  where  a  creditor  made 
affidavit  to  his  debt  "  as  per  annexed  account/1 
and  transmitted  the  affidavit  without  any  but 
a  general  account  "to  goods"  annexed,  but 
soon  afterwards  forwarded  the  particulars  of 
the  account,  addressed  to  the  mandatory  who 
held  the  affidavit,  and  signed  by  the  creditor, 
so  that  both  these  and  the  affidavit  were 
produced  at  the  election,  the  vote  was  good ; 
and  (2)  that  where  an  affidavit  referred  to  an 
account "  to  goods,  as  per  invoice,  £32, 8s.  8d.," 
the  vote  was  bad,  although  the  date  of  the 
furnishing  was  specified.  Hair  v.  Berwick, 
1830,  8  S.  671  * 

452.  Claim  —  Voucher  —  Account  —  Un- 
signed.— In  a  claim  for  the  price  of  sheep  an 
account  appended  to  the  affidavit  stated  the 
number  of  the  sheep  and  the  price.  Objection 
that  the  account  was  not  vouched  or  signed 
rtpdteL     PaUrson v. Lumsden,  1 846, 19  J.  144* 

453.  Claim—  Voucher  —  Account  —  Un- 
signed Invoice  Incorporated  in,— A  party 
claimed  to  vote  at  the  election  of  trustee  on 
a  sequestrated  estate,  on  the  balance  due  by 
the  bankrupt  on  an  account.  This  account 
(which  was  signed  by  the  claimant),  debited  the 
bankrupt  with  the  "  amount  of  sugars  sold  as 
per  invoice."  Held  that  the  claim  was  suffici- 
ently vouched,  although  the  invoice  was  not 
signed.  Kinnear  v.  Low,  1849,  12  D.  66 ;  21 
J.  468* 

454.  Claim— Voucher— Account— Vote 
for  Trustee. — Where  a  creditor  claims  upon 
an  account  in  a  sequestration,  he  must  specify 
the  articles  of  which  it  is  composed  before  he 
can  vote  at  the  meeting  of  creditors  for  election 
of  trustee.  Hunters,  Rainy,  db  Co.,  14  Jan. 
1812,  F.  C. 

455.  Claim— Voucher— Acknowledgment 
by  Bankrupt— Authentication.— The  bank- 
rupt's brother-in-law  who  claimed  for  money 
lent,  held  not  entitled  to  vote  for  a  trustee  in 
the  sequestration  as  (1)  his  only  voucher  was 
an  acknowledgment  of  debt  granted  to  him  by 
the  bankrupt  on  the  eve  of  sequestration  and 
as  (2)  the  acknowledgment  was  neither  tested 
nor  holograph.  Observations  as  to  the  nature 
of  vouchers.  Laidlaw  d;  Son  v.  Wilson,  1844, 
6  D.  530  ;  16  J.  245  * 

456.  Claim— Voucher— Acknowledgment 
by  Bankrupt. — A  party  claimed  on  a  seques- 
trated estate  for  a  sum  as  lent  to  the  bankrupt, 
which  the  bankrupt  admitted,  but  as  to  which 
bo  evidence  was  produced.  Held  that  as  the 
admission  was  made  after  sequestration  the 
vote  must  be  disallowed.  Paterson  v.  Lumsden, 
1846,  19  J.  144  * 

457.  Claim— Voucher— Acknowledgment 
hy  Bankrupt — Proof— Vote. — An  acknow- 
ledgment of  debt  by  a  father  to  his  son  without 


further  vouchers  held  not  to  entitle  the  son  to 
vote  on  an  offer  of  composition  in  the  father's 
sequestration,  and  further  proof  so  as  to  entitle 
him  to  have  his  vote  counted  not  allowed. 
Aitken  v.  Stock,  1846,  8  D.  609  ;  18  J.  251* 

458.  Claim— Voucher— Acknowledgment 
by  Bankrupt.  —  A  holograph  letter  by  a 
bankrupt,  which  merely  acknowledged  a  sum 
to  be  due,  and  was  dated  shortly  prior  to 
sequestration,  held  not  a  sufficient  voucher  of 
debt  to  entitle  the  claimant  to  vote,  as  it  did 
not  prove  its  own  date,  and  was  not  such  a 
document  as  the  creditor  ought,  in  the  usual 
course  of  business,  to  have  been  possessed  of. 
Observed  that  documents  produced  for  voting 
need  not  be  as  complete  as  in  the  ranking. 
Dyce  v.  Paterson,  1847,  9  D.  1141 ;  19  J.  504  * 

459.  Claim— Voucher— Acknowledgment 
in  Bankrupt's  Petition. — A  vote  for  a  trustee 
disallowed  as  the  claimant  had  produced  no 
vouchers  and  although  the  debt  was  acknow- 
ledged in  the  bankrupt's  own  petition  for 
sequestration.  Crawford  v.  APKerrow,  1838, 
16  S.  1197  ;  13  Fac.  817  * 

460.  Claim  —  Voucher  —  Bill  —  Accom- 
modation —  Vote.  —  The  acceptor  of  a  bill 
drawn  by  a  bankrupt  claimed  on  his  estate 
deponing  that  the  acceptance  was  without  value 
and  was  for  the  bankrupt's  accommodation. 
Vote  disallowed  although  the  claimant  offered 
to  refer  it  to  the  bankrupt's  oath.  Dyce  v. 
Paterson,  1846,  9  D.  310.  Paterson  v.  Lumsden, 
1846,  19  J.  144  * 

461.  Claim— Voucher— Bill  for  Account 
Rendered.  —  The  account  produced  by  a 
creditor  on  a  sequestrated  estate  stated  the  claim 
to  be,  "  to  retiring  bills  due  by  you,  and  granted 
for  amount  of  account  rendered.  Held  that 
the  claim  was  sufficiently  vouched  by  produc- 
tion of  the  bill,  without  production  of  the 
account  rendered.  Kinnear  v.  Low,  1849,  12 
D.  66 ;  21  J.  468  * 

462.  Claim— Voucher— Bill  — Guarantee 
without  Recourse— Affidavit— In  a  composi- 
tion for  the  office  of  trustee,  the  claim  of  a 
creditor  on  two  promissory -notes  which  he  had 
paid  for  the  bankrupt,  and  which  he  stated 
that  he  had  guaranteed  to  the  payees  without 
recourse  on  the  indorsers,  was  objected  to  on 
the  ground  (1)  that  the  statement  of  their 
having  been  paid  under  guarantee  without  re- 
course was  not  mentioned  in  the  oath  ;  and  (2) 
that  the  guarantees  had  not  been  produced  in 
support  of  the  statement,  nor  a  reason  assigned 
for  their  not  having  been  produced.  Objections 
repelled.    Mein  v.  Ehind,  1843,  16  J.  113  * 

463.  Claim— Voucher— Bill— Obtained  for 
Small  Amount. — Objection  to  the  vote  ot 
the  drawer  of  a  bill  accepted  by  the  bankrupt, 
that  he  had  admitted  in  an  oath  by  him  in 
another  process  that  he  had  advanced  a  small 
sum  only  for  the  bill,  repelled.  Paterson  v. 
Lumsden,  1846,  19  J.  144  * 

464.  Claim  — Voucher  — Bill  — Prescrip- 
tion ofl — A  bill  which  has  suffered  the  sex- 
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ennial  prescription  is  not  a  sufficient  voucher 
of  a  claim  in  a  sequestration  to  entitle  the 
claimant  to  vote  at  the  election  of  trustee ; 
notwithstanding  that  the  debt  was  founded  on 
by  the  concurring  creditor  in  the  petition  for 
sequestration.  Lockhart  v.  Mitchell,  1849, 11  D. 
1341 ;  21  J.  613  * 

465.  Claim— Voucher  — Bills— Vitiation. 
— Votes  rejected  which  were  founded  on  bills 
which  were  vitiated, — one  by  the  deletion  of 
the  place  of  payment,  and  the  other  by  the 
addition  of  the  syllable  "  teen  *  to  "  nineteen  " 
(being  part  of  the  sum).  M'Cubbin  v.  Turnbull, 
1850,  12  D.  1123  ;  22  J.  469,  523  * 

466.  Claim  —  Voucher  —  Bond  —  Un- 
stamped—Effect of  after  Stamping. — A 
creditor  secured  by  a  bond  and  vendition  in 
security  over  a  ship  deducted  the  security 
afforded  by  the  vendition  and  claimed  to  vote 
for  the  balance  in  the  election  of  a  trustee. 
Held  that  as  this  claim  rested  on  the  bond  the 
vote  was  invalid  as  the  bond  was  unstamped  ; 
but  that  the  bond  being  thereafter  stamped 
the  vote  was  validated  as  at  the  date  when  it 
was  given.  Mories  v.  Glen,  1843,  6  D.  97  ;  16 
J.  88* 

467.  Claim— Voucher  —  Cash-Credit— A 

bond  for  a  cash-credit  and  a  stated  account 
in  terms  of  the  bond  are  sufficient  vouchers  of 
the  debt  in  voting  for  a  trustee.  Murray  v. 
Phillips,  22  June  1821,  F.  C;  1  S.  81  * 

468.  Claim  —  Voucher  —  Correction  — 
Bankruptcy  Act  1856,  s.  51.—  Held  not  to 
be  a  fatal  objection  to  a  vote  that  the  claim  and 
oath  contained  an  item  which  was  not  vouched. 
Ewing  v.  Watson,  1860,  22  D.  1060 ;  32  J. 
480* 

469.  Claim  —  Voucher  —  Decree  cogni- 
tionis causa— Deceased  Debtor.— A  decree 
cognitionis  causa  obtained  against  the  next-of- 
kin  of  a  deceased  bankrupt  held  not  to  be  a 
voucher  sufficient  to  entitle  the  claimant  to 
vote  for  a  trustee.  Turnbull  v.  M'Naughtan, 
1850,  12  D.  1097  ;  22  J.  505  * 

470.  Claim  —  Voucher  —  Decree  cogni- 
tionis causa— Investigation— Setting  Apart 
Dividend. — Held  that  a  decree  cognitionis 
causa  tantumiraa  sufficient  prima  facie  evidence 
of  a  debt  to  entitle  a  claimant  on  the  estate 
of  a  deceased  bankrupt  to  have  the  accounts 
between  himself  and  the  bankrupt  investigated, 
and  a  dividend  set  apart  to  abiae  the  result  of 
the  investigation.  Liston  v.  Mackintosh,  1853, 
15  D.  921 ;  2  Stuart  565  * 

471.  Claim— Voucher— Drafts  of  Deeds. 

— Where  a  creditor  who  held  an  ex  facie 
absolute  assignation  of  a  tack,  qualified  by  a 
back  letter,  produced  only  the  drafts  with  his 
affidavit,  held  that,  although  he  deponed  that 
the  principal  documents  were  not  in  his 
possession,  his  claim  and  vote  were  bad. 
Woodside  v.  Esplin,  1847,  9  D.  I486:  19 
J.  657* 

472.  Claim— Voucher  —  Estimated  Debt 
— Lease. — The  proprietor  of  a  farm  claimed 


to  vote  at  the  election  of  trustees  on  the  seques- 
trated estate  of  the  tenant,  who  possessed 
under  a  verbal  lease  from  the  claimant's 
predecessor,  on  an  affidavit  which  bore  that 
the  rent  or  value  of  the  lands  was  moderately 
estimated  at  £365,  but  no  evidence  was  pro- 
duced that  this  was  either  the  stipulated  rent, 
or  the  value  of  the  farm.  The  vote  disallowed. 
Wink  v.  Mortimer,  1849,  11  D.  995 ;  21  J. 
353* 

473.  Claim  —  Voucher  —  Excerpt  from 
Bank  Books. — A  party  claimed  on  a  seques- 
trated estate  for  £30  as  lent  to  the  bankrupt, 
and  produced  a  certified  excerpt  from  his 
banker's  books,  showing  that  an  order  by  him 
for  that  amount  had  been  paid  to  the  bankrupt. 
Held  that  the  debt  was  properly  vouched. 
Paterson  v.  Lumsden,  1846,  19  J.  144.* 

474.  Claim— Voucher— Fraudulent  Docu- 
ment— Banking. — A  ranking  refused  to  a 
claimant  who  founded  on  a  collusive  document 
granted  immediately  before  bankruptcy  ac- 
knowledging the  debt,  though  there  was  other 
evidence  that  the  debt  was  incurred  some 
years  before.  Gordon  v.  Tolmie,  1854,  16  D. 
906  ;  26  J.  472. 

475.  Claim  —  Voucher  —  Initialling  — 
Proof  of  Production  —  Bankruptcy  Act 
1856,  88.  49,  50.— Held  (1)  that  the  failure 
of  a  trustee  to  initial  vouchers  produced  by  a 
creditor,  under  sec.  50  of  the  statute,  did  not 
disqualify  the  creditor  from  voting ;  (2)  that 
an  entry  in  the  sederunt-book  of  the  production 
of  a  voucher,  with  corresponding  markings  by 
the  trustee's  clerk  upon  the  affidavit  and 
Toucher  bearing  the  same  date,  were  sufficient 
evidence  that  the  voucher  had  been  produced 
to  the  trustee.  Stewart  v.  Struthers,  1865, 
3  M.  1031 ;  37  J.  543  * 

476.  Claim— Voucher— I  O  U.— A  docu- 
ment in  these  terms — "I  owe  you  £50," 
granted  by  a  bankrupt  shortly  before  sequestra- 
tion to  his  law  agent,  held  not  a  sufficient 
voucher  to  entitle  the  party  to  vote.  Gascoyne 
v.  Manford,  1847,  10  D.  231  ;  20  J.  71* 

477.  Claim— Voucher  — Production  of— 
Participation  in  Dividend.— A  creditor  in  a 
sequestration  who  lodged  in  due  time  his  oath 
and  state  of  debt  and  affidavit,  but  failed  to 
lodge  his  vouchers  until  the  two  months  before 
the  time  fixed  for  payment  of  the  first  dividend 
had  begun  to  run,  held  not  entitled  to  be 
ranked  for  the  first  dividend.  Wright  v. 
Corrie,  1842,  5  D.  164  ;  15  J.  30* 

478.  Claim  — Voucher— Production  of— 
Erasure  in  BilL — A  claim  in  a  sequestration 
was  rejected  by  the  trustee,  as  the  bill  on  which 
it  was  founded  was  vitiated  by  erasure;  and 
on  an  appeal  the  claimant  produced  other 
documents.  Held  that  he  was  not  entitled 
to  support  his  debt  by  these  documents 
as  they  had  not  been  produced  within 
the  statutory  period  to  the  effect  of  entitling 
him  to  share  in  the  first  dividend ;  but  he 
was  allowed  to  produce  them  and  other  proof 
as  to    the   circumstances    under   which    the 
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erasure  was  made  iu  support  of  tlie  bill,  to  the 
effect  of  being  marked  for  the  dividend.  Ker 
▼.  M*Ewan,  1846,  7  D.  400 ;  17  J.  74. 

479.  Claim— Voucher— Production  of —A 
creditor  who  has  produced  a  bill  on  which  he 
claims  at  the  election  of  an  interim  factor  is 
not  required  to  produce  it  at  the  election  of 
the  trustee.  WoodMe  v.  Esplin,  1847,  9  D. 
1486  ;  19  J.  667.  Watson  v.  Cowan,  1848,  10 
D.  754  ;  20  J.  257* 

480.  Claim  — Voucher— Production  of— 
Inhibition — Preference,— In  support  of  a 
claim  to  a  preference  in  a  ranking,  evidence  of 
the  debt  itself  was  produced,  but  not  an 
inhibition  and  assignation  upon  which  the 
preference'was  founded.  Held  that  the  claimant 
was  entitled  to  produce  such  evidence  at  any 
time  before  payment  of  his  dividend.  Walker 
t.  Hunter,  1853, 16  D.  226  ;  26  J.  118* 

481.  Claim— Voucher— Production  of —A 
trustee  rejected  a  claim  to  a  preference  on  the 
ground  that  the  vouchers  of  the  right  to  the 
preference  had  not  been  lodged  along  with  the 
creditor's  oath,  and  documents  in  support  of  the 
preference  subsequently  tendered  were  refused 
by  the  sheriff.  Tne  court  remitted  to  the  sheriff 
to  receive  the  documents  refused.  Hunter  v. 
Walker,  1853,  26  J.  266 ;  2  Stuart  256  * 

482.  CHaim— Voucher— Promissory-Note 
—Unstamped. — Terms  of  a  writing  which 
were  held  to  make  it  a  promissory-note,  and 
held  that  being  unstamped  it  could  not  be 
referred  to  as  evidence  of  debt,  and  that  a  sub- 
joined writing  was  not  a  sufficient  voucher  for 
interest,  seeing  that  the  promissory-note  was 
rejected,  ScoU  v.  Scott,  1847,  9  D.  1347  ;  19  J. 
575* 

483.  Claim— Voucher— State— Bank— 
Cash-Credit. — A  bank  granted  a  cash-credit 
for  £600  on  a  bond  which  stipulated  that  any 
account  by  the  bank  should1  constitute  the 
balance  due.  The  party  having  become  bank- 
rupt, the  bank  lodged  a  claim  for  £525  under 
the  cash-credit  vouched  by  a  state  which 
contained  the  item,  "To  balance  £512." 
Question  in  an  appeal  as  to  votes  in  the  election 
of  a  trustee  whether  (1)  this  was  a  sufficient 
voucher;  and  (2)  whether  it  vouched  the 
excess  above  the  £500?  Miller  v.  Lambert, 
1848, 10  D.  1419;  20  J.  515* 

484.  Claim— Voucher  — State  — Bank.— 
Held  that  a  state  of  the  affairs  of  a  bank  made 
up  by  a  professional  accountant  was  a  sufficient 
voucher  of  a  claim  by  the  trustees  of  the  bank 
to  be  ranked  on  the  sequestrated  estate  of  the 
cashier.  Forbes  v.  Manson,  1851,  13  D.  1272 ; 
23  J.  599  * 

485.  Claim  —  Voucher  —  State  —  Claim 
Supported  by  both  Sufficient  and  Insuffici- 
ent Vouchers — Bank. — A  bank  claimed  in  the 
sequestration  of  a  former  cashier's  cautioner  for 
£6000  (to  which  sum  his  liability  was  limited), 
and  stated  in  their  affidavit  that  the  cashier 
was  due  them  (1)  £35,000  as  the  amount  of 
bills  discounted  by  him  and  unaccounted  for ; 


and  (2)  £2800  as  the  amount  of  loss  on  sums 
advanced  to  individuals ;  and  they  produced  in 
support  of  this  latter  sum  a  state  of  "loss  on 
sums  advanced  to  individuals  beyond  their 
bonds  of  caution  or  without  security,"  which 
consisted  of  a  state  of  balances  with  interest  as 
computed  from  the  bank-books.  Held  (1)  that 
the  second  sum  of  £2800  was  not  sufficiently 
vouched ;  but  (2)  that  this  did  not  affect  the 
validity  of  the  vote  on  the  £6000,  seeing  that 
the  sum  of  £35,000  was  sufficiently  vouched. 
Forrest  v.  Borthwick,  1848,  11  D.  308;  21  J. 
201* 

486.  Claim  — Voucher  — WilL— An  ob- 
jection to  a  claim  founded  on  a  will  that  the 
interests  of  the  claimants  were  not  correctly 
stated  in  accordance  with  the  proportions  given 
in  the  will,  repelled.  Paul  v.  Gibson,  1834, 
7W.&W.  462.    Affg.  12  S.  431  ;  9  Fac.  262  * 

487.  Claim  —  Wages.—  Circumstances  in 
which  the  court  dismissed  a  claim  in  the 
sequestration  of  a  firm,  by  a  son  of  one  of 
the  partners,  for  arrears  of  salary  as  a  servant 
in  the  company's  employment.  Cowan  v. 
M'Micking,  1846, 19  J.  91  * 

488.  Commissioner  —  Complaint  by 
Trustee. — A  complaint  by  a  trustee  against 
commissioners  held  objectionable  on  account  of 
the  vagueness  of  the  charge,  and  the  want  of  a 
specific  prayer.  Boaz  v.  Thompson,  1826,  4  S. 
400* 

489.  Commissioner— Defending  Deliver- 
ance.— Is  the  duty  imposed  on  commissioners 
of  defending  their  own  deliverances  without 
special  authority  from  the  creditors  ?  Russell 
v.  Taylor  &  Nicholson,  1869,  8  M.  219 ;  42  J. 
96* 

490.  Commissioner  —  Duty  to  Notify* 
Trustee  of  Bankrupt's  Fraud.— Where  a 
bankrupt  has  offered  full  payment  to  com- 
missioners on  his  sequestrated  estate,  on  con- 
ditions inconsistent  with  the  general  interest, 
they  are  bound  to  notify  the  trustee  of  the 
corrupt  proposition.  Sanders  v.  Kibble,  1823, 
2  S.  196* 

491.  Commissioner  —  Election— Adverse 
Interest. — An  election  of  commissioners  in  a 
sequestration  declared  null,  on  the  ground  of 
adverse  interest.  Turcan  v.  Cox,  1832,  10  S. 
352 ;  7  Fac.  265  * 

492.  Commissioner  — Election— Date  of 
Meeting— Act  54  Geo.  m.  c  137,  ss.  32  and 

34. — Held  that  the  meeting  for  choosing  com- 
missioners in  a  sequestration  must  be  held 
fourteen  days  after  the  last  examination  of  the 
bankrupt  in  terms  of  the  34th  section  of  the 
Act  54  Geo.  in.  c.  137,  and  not  on  the  first 
lawful  day  after  the  last  examination  men- 
tioned in  sec.  32.  Farish  v.  Little,  15  Feb. 
1817,  F.  C. 

493.  Commissioner  —  Election— Dispute 
as  to. — In  a  disputed  election  of  commissioners 
an  application  by  the  trustee  to  have  it  deter* 
mined  who  had  been  elected  held  incompetent, 
as  none   of   the   candidates   themselves  had 
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applied. 
105. 


Cox  v.  Stead,  1831,  10  S.  122  ;  7  Fac. 


494.  Commissioner— Election— Dispute 
as  to— Appeal— 1  and  2  Vict  c.  41,  s.  127.— 
An  appeal  from  a  resolution  of  the  creditors  as 
to  the  election  of  commissioners  (which  was 
confirmed  by  the  sheriff)  held  competent, 
though  the  sheriffs  deliverance  was  not 
brought  under  review.  Gunn  v.  Sangster,  1850, 
13  D.  317  ;  23  J.  143  * 

495.  Commissioner— Election— Order  for 
—Appeal — An  appeal  against  an  order  in  a 
sequestration  for  choosing  commissioners,  made 
after  an  appeal  had  been  entered  against  the 
judgment  awarding  sequestration  (which  had 
in  the  meanwhile  been  affirmed),  dismissed. 
Taylor  v.  Kerr,  1824,  2  Shaw's  Apps.  30. 

496.  Commissioner— Election— Vote  on 
Fraudulent  Claim. — In  a  competition  for 
election  of  commissioners,  where  one  class  was 
chosen  by  the  vote  of  a  creditor  whose  claim 
was  false  and  fabricated,  and  against  whom 
criminal  proceedings  were  instituted,  the 
Court  preferred  another  class  chosen  by  the 
other  creditors.  Baird  v.  Baillie,  1822, 1  S. 
494. 

497.  Commissioner— Creditor's  Agent- 
Act  33  Geo.  m.  c.  74. — Mandatories,  or  agents 
for  creditors,  held  ineligible  as  commissioners 
in  a  sequestration  under  the  Act  33  Geo.  in. 
c.  74.    Brown  v.  Dawson,  25  Nov.  1809,  F.  C. 

498.  Commissioner  —  Law  Agent  — Ex- 
penses.— Question,  whether  a  commissioner 
can  act  as  the  trustee's  agent. 

Where  a  trustee  opposed  successfully  the 
bankrupt's  petition  for  discharge,  and  got 
expenses  on  objection  to  these  expenses  as 
being  the  account  of  the  trustee's  law  agent 
who  was  also  a  commissioner,  held  it  was  jus 
tertii  to  him  to  state  the  objection.  Learmonth 
v.  Paterson,  1858,  20  D.  564 ;  30  J.  306  * 

499.  Commissioner  —  Mandatory  of 
Foreign  Creditor. — A  mandatory  of  a  foreign 
creditor  cannot  be  elected  a  commissioner. 
WhiXe  v.  Cooper,  1824,  2  S.  651  * 

500.  Commissioner— Trustee  for  Bank- 
rupt Creditor— Act  33  Geo.  m.  c.  74.— Held 
that  the  trustee  on  the  sequestrated  estate  of  a 
creditor  might  be  a  commissioner  in  the  debtor's 
sequestration.  Mackellar  v.  Templeton,  22  June 
1805,  F.  C. ;  M.  "Bankrupt"  App.  No.  23. 

501.  Commissioner— Purchase  of  Debts 
of  Estate. — Observed  that  a  commissioner  in  a 
sequestration  could  not  purchase  the  unre- 
deemed debts  due  to  the  estate  and  exposed 
to  auction.  Mackellar  v.  Balmain,  8  Mar.  1817, 
F.  C. 

502.  Commissioner  —  Removal  —  Sum- 
mary Petition. — A  summary  petition  for 
removal  of  commissioners  on  a  sequestrated 
estate  accused  of  breach  of  duty  held  com- 
petent.   Sanders  v.  Kibble,  1823,  2  S.  196  * 

503.  Commissioner  —  Removal.  —  It  is 
incompetent  to  apply  for  removal  of  commis- 


sioner without  libelling  the  section  of  the 
statute  founded  on.  rarlane  v.  Templeton, 
1825,  4  S.  121. 

504.  Commissioner  —  Supersession  — 
Committee  to  Conduct  Action.— Creditors 
in  a  sequestration  appointed  a  committee  to 
consider  whether  action  should  be  taken  (and 
to  assist  in  the  management  of  any  action  if 
taken)  against  the  bankrupt's  mother  omitting 
from  the  committee  one  of  the  commissioners 
as  he  was  the  mother's  law  agent  Held  that 
this  was  incompetent  as  being  an  attempt  to 
supersede  the  commissioner  in  his  statutory 
duties.  Thomson  v.  Black,  1859,  21  D.  1129 ; 
31  J.  628* 

505.  Composition-Contract— Acceptance 
by  Agent. — A  creditor  is  not  bound  to  accept 
of  a  composition  by  his  traveller  having 
acceded  to  it,  he  having  no  authority  to  do  so. 
HoUinworth  v.  Dunbar,  21  Jan.  1813,  F.  C  * 

506.  Composition  —  Contract  —  Accept- 
ance —  Bankrupt's  Discharge  — Effect  on 
Inhibition. — A  creditor  who  held  an  inhibi- 
tion over  heritable  subjects  belonging  to  a 
sequestrated  party  acceded  to  an  offer  of 
composition,  reserving  his  inhibition,  and  the 
debtor  was  discharged.  Held  that  the  debtor 
was  not  thereupon  entitled  to  have  the  in- 
hibition recalled  on  paying  the  composition. 
Stewart  v.  Patrick,  23  Feb.  1813,  F.  C* 

507.  Composition-Contract— Acceptance 
—  Conditional  —  Non-Implement — A  credi- 
tor who  had  poinded  acceded  to  a  private 
composition-contract  under  the  condition  that, 
as  part  of  his  debt  was  secured  by  a  cautioner, 
the  consent  of  the  cautioner  should  be  ob- 
tained, and  the  claim  against  him  reserved 
entire;  held  that,  as  this  stipulation  was  not 
implemented,  the  creditor  was  entitled  to 
proceed  with  the  poinding.  Neill  <fe  Olover 
v.  Inglis  dc  Co.,  1833,  12  S.  162 ;  9  Fac.  120. 

508.  Composition-Contract— Acceptance 
—Conditional— Non-Acceding  Creditors.— 

Where  a  composition-contract  is  entered  into 
on  the  condition  that  all  the  creditors  shall 
agree  to  it,  an  acceding  creditor  is  not  bound 
by  it,  if  they  do  not,  and  may  sue  for  his 
whole  debt.  Johnstone  v.  Carson,  1823,  2  S. 
229.  Blincow's  Tr.  v.  Allan,  1833,  7  W.  &  S. 
26.  Affg.  7  S.  124 ;  4  Fac  126.  Brown  v. 
Maclntyre,  1830,  8  S.  847* 

509.  Composition-Contract— Acceptance 
— Non- Accession. — An  objection  that  all  the 
creditors  had  not  acceded  to  a  composition- 
contract,  repelled.    Barr  v.  Livingstone,  1824, 

3  S.  100. 

510.  Composition-Contract— Acceptance 
—Non- Acceding  Creditor.— A  party  who 
refused  to  accede  to  a  private  offer  of  com- 
position held  not  entitled  thereafter  to  avail 
himself  of  it.    Montgomerie  v.  BosweU,  1841, 

4  D.  332  ;  14  J.  104. 

511.  Composition-Contract— Acceptance 
—Majority— Act  54  Geo.  in.  c.  137,  ss.  59, 
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61. — If,  at  a  meeting  appointed  for  the 
bankrupt  to  "make  a  proposal  of  composi- 
tion," it  be  rejected  by  the  statutory  majority 
of  the  creditors,  and  not  remitted  to  a  subse- 
quent meeting  for  further  consideration,  no 
other  proposal  of  composition  is  effectual 
without  the  unanimous  consent  of  the  credi- 
tors.    Sibbald  v.  Crosbie,  13  Dec.  1817,  F.  C. 

512.  Composition-Contract— Ao»ptance 
—Majority  —  Computation  of  Votes  — - 
Objection  to  Claim  —  Bankruptcy  Act 
1856,  a.  143. — In  computing  whether  the 
necessary  number  of  creditors  accept  an  offer 
of  composition  a  creditor  present  is  to  be 
included  in  the  number,  although  he  declines 
to  vote. 

A  creditor  appeared  with  an  ex  facie 
regular  affidavit  at  a  meeting  to  consider  an 
offer  of  composition  but  did  not  vote.  Held 
that  the  bankrupt  not  having  objected  to 
the  claim  at  the  meeting  could  not  thereafter 
lead  extraneous  evidence  in  objection  to  the 
affidavit.  M'Kay  v.  His  Creditors,  1864,  3  M. 
74;  37  J.  38* 

513.  Composition-Contract*— Acceptance 
—Majority— Second  Offer— Failure  of  First 
Offer— Act  54  Geo.  m.  c.  137,  s.  61.— Where 
an  offer  of  composition  becomes  ineffectual, 
anv  subsequent  offer  must  be  agreed  to,  not 
only  by  the  whole  of  the  creditors  ranked 
upon  the  sequestrated  estate,  but  by  all  the 
creditors,  without  exception.  Mellis  v.  Royal 
Bank  of  Scotland,  22  June  1815,  F.  C* 

514.  Composition-Contract— Acceptance 
—Meeting. — The  offer  of  composition  under 
a  sequestration  must  be  decided  on  at  the 
meeting  called  to  consider  it,  and  if  objected 
to  will  be  held  as  rejected,  although  a  majority 
of  the  meeting  mav  have  resolved  to  adjourn 
to  a  future  dav.  M'Gavin  <k  Co.  v.  M'Gavin, 
14  Nov.  1817,  F.  C. 

515.  Composition-Contract— Acceptance 
—Subsequent  Expenses.  —  An  account  for 
proceedings  against  debtors  to  a  bankrupt 
estate  after  the  date  of  the  acceptance  of  a 
composition,  is  not  exigible  from  the  cautioner. 
Brownlee  v.  Millar,  1831,  9  S.  384  * 

516.  Composition-Contract— Approval  — 
Bankrupt  Absconding  from  Examination.— 
Where  a  sequestrated  bankrupt  absconded 
from  the  second  diet  of  examination,  without 
taking  the  oath,  a  petition  for  approval  of  a 
composition  offered  by  a  friend  of  the  bank- 
rupt, and  agreed  to  by  the  creditor's,  refused. 
Wilkie,  1837,  15  S.  686 ;  12  Fac.  655  * 

517.  Composition-Contract— Approval  — 
Caution. — The  court  will  not  approve  of  a 
composition  where  the  cautioners  are  not 
bound  in  solidum,  but  each  for  a  separate  sum. 
Handyside,  26  June  1811,  F.  C.  But  a  com- 
position approved  where  one  cautioner  was 
bound  for  the  whole,  and  the  others  in  limited 
proportions.     Gillespie  <jb  Co.,   15  May  1813, 

518.  Composition-Contract— Approval  — 
Challenge. — If  a    creditor  allows  a   decree 


approving  of  an  offer  of  composition  to  go  out 
and  takes  payment  of  part  of  the  composition 
on  his  debt,  he  cannot  afterwards  object  to 
the  composition  and  the  decree.  Dixon  v. 
Edington  da  Sons,  1822,  1  S.  480  * 

519.  Composition-Contract— Approval- 
Conditional  Acceptance. — On  an  application 
to  approve  of  a  composition  on  condition  that 
the  cautioners  for  it  should  receive  an  assigna- 
tion from  the  trustee  of  a  right  to  challenge 
preferences  obtained  by  creditors,  a  condescend- 
ence of  those  creditors  and  intimation  to  them 
ordered.    FuUarton,  11  Mar.  1817,  F.  C. 

520.  Composition-Contract— Approval- 
Examination  of  Claims— Bankrupt's  Dis- 
charge.— Held  competent  in  a  petition  by  a 
bankrupt,  with  his  trustee's  concurrence,  for 
approval  of  a  composition  and  discharge,  to 
inquire  into  claims  lodged  by  persons  conjunct 
ana  confident  with  the  bankrupt,  and  remit 
made  to  the  trustee  to  inquire  and  report  on 
these.    Gordon  v.  Suttie,  1830,  14  Fac.  1199. 

521.  Composition-Contract— Approval- 
Majority  —  Bankrupt's    Discharge.  —  The 

court  refused  to  approve  of  a  composition  where 
there  were  four  creditors,  and  two  of  them 
had  not  concurred.  Brown  v.  Gray  <b  Greig, 
10  July  1817,  F.  C.* 

522.  Composition -Contract  —  Approval 
—Majority  —  Concurrence  of  Belatives.  — 
Approval  of  a  composition  refused  as  the  con- 
curring creditors  were  relatives  of  the  bankrupt 
and  their  claims  made  in  suspicious  circum- 
stances.   Miller  v.  Cabbell,  1828,  6  S.  1101* 

523.  Composition-Contract— Approval  — 
Majority  — 54  Geo.  m.  c.  137,  ss.  59,  61.— 

Unless  nine-tenths  in  number  and  value  of  the 
creditors  present  at  the  meeting  vote  for 
accepting  the  composition,  an  application  for 
approval  of  the  contract  will  not  be  enter- 
tained. Brown  v.  Ewing,  1828,  6  S.  739; 
3  Fac.  790.    See  4  W.  &  S.  122. 

524.  Composition-Contract— Approval  — 
Majority. — After  an  application  for  approval 
of  composition  has  been  given  in,  it  is  still 
competent  for  additional  creditors  to  claim  and 
assent  to  the  composition  so  as  to  be  considered 
by  the  court  in  determining  whether  there  is 
the  requisite  concurrence.  Arnott  v.  Hardie, 
1834,  12  S.  696 ;  9  Fac.  367.  Kilpatrick  v. 
Wighton,  1827,  5  S.  895  * 

525.  Composition-Contract— Approval  — 
Meeting— Notice— Act  54  Geo.  m.  c.  137,  a 

59. — A  composition  approved  though  the  second 
advertisement  in  the  Gazette  was  without  four- 
teen days  before  the  meeting,  as  all  the  creditors 
who  had  claimed  concurred.  Muckle,  19  Jan. 
1816,  F.  C. 

526.  Composition-Contract— Approval  — 
Majority  —  No  Meeting.  —  Where  it  was 
alleged  that  all  the  creditors  assented  to  an 
offer  of  composition  under  a  sequestration,  and 
no  one  opposed  the  petition  for  approval,  the 
court  granted  the  prayer  mriculo  petentis 
though    no   meeting   of    creditors   had   been 
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called  to  consider  the  offer. 
13  S.  223. 

527. 


Inland,   1834, 


Composition-Contract— Approval  — 
ity  —  Expenses.  —  Composition  offered 
by  a  bankrupt  four  months  after  his  sequestra- 
tion, and  accepted  by  the  required  majority  of 
creditors  but  opposed  by  a  creditor  who  had 
claimed  afterwards  and  who  thereby  rendered 
the  concurrence  insufficient,  disapproved;  and 
the  opposing  creditor  held  not  liable  in  the 
expenses  incurred  previous  to  his  appearance. 
Forbes  v.  Gray,  1836,  14  S.  380. 

528.  Composition-Contract— Approval  — 
Majority— Bankrupt's  Discharge.— Where  a 
petition  for  discharge  on  a  composition  is 
presented  before  the  requisite  concurrence  is 
obtained,  its  incompetency  is  not  cured  by  sub- 
sequently obtaining  the  requisite  concurrence. 
Gilfillan  v.  His  Crs.,  1836,  15  S.  149 ;  12  Fac. 
158* 

529.  Composition -Contract—  Approval 

—  Majority  —  Computation  of  Votes  — 
Bankrupt's  Discharge— Petition— Appeal 

— A  petition  for  approval  of  composition  was 
presented  with  the  requisite  concurrence.  A 
creditor  was  afterwards  ranked,  and  opposed 
the  petition,  which  was  in  consequence  refused 
by  the  Lord  Ordinary.  Before  the  reclaiming 
days  expired  other  creditors  were  ranked, 
whose  concurrence  restored  the  requisite  pro- 
portion of  consents  in  favour  of  the  petitioner. 
The  petitioner  having  presented  a  reclaiming 
note  against  the  Lord  Ordinary's  judgment, 
held  (I)  that  the  whole  of  the  creditors,  includ- 
ing those  ranked  after  that  judgment  must  be 
computed  in  estimating  the  concurrence ;  (2) 
that  no  new  petition  was  necessary,  as  the 
presentation  oi  the  petition  was  warranted  by 
the  state  of  the  concurrence  at  its  date  ;  and  (3) 
that  it  was  competent  to  the  Lord  Ordinary  to 
pronounce  a  judgment  refusing  the  petition, 
but  that  it  was  liable  to  review  like  any  other 
judgment  of  a  Lord  Ordinary.  Nicholson  v. 
Scott,  1836,  15  S.  191. 

530.  Composition-Contract— Approval- 
Mora. — It  is  no  objection  to  a  composition 
agreed  to  in  1819,  that  approval  was  not  asked 
till  1823,  although  not  payable  till  a  certain 
time  after  approval.  Eeid  v.  A.  B.,  1823,  2  S. 
278* 

531.  Composition-Contract— Approval  — 
Petition  for.— Where  the  sum  offered  as  a 
composition  is  not  mentioned  in  the  petition 
for  approval,  the  court  will  not  grant  the 
prayer.    Langmuir,  1829,  8  S.  12* 

532.  Composition-Contract— Approval- 
Petition  —  Intimation  —  Bankrupt's  Dis- 
charge.— Intimation  of  only  eight  days,  under 
a  petition  for  approval  of  composition  and  dis- 
charge in  a  sequestration  ordered.  Kinnear  v. 
Brown,  1834,  13  S.  65. 

533.  Composition-Contract  —  Approval 

—  Petition  for  — Title  — Bankrupt's  Dis- 
charge.— In  a  petition  for  approval  of  com- 
position and  for  exoneration  of  the  bankrupt, 
the  application  must  be  at  the  instance  of  the 


bankrupt,  and  not  of  the  trustee.  Robertson, 
1835, 13  S.  468. 

534.  Composition-Contract  —  Approval 

—  Petition  for  —  Bankrupt's  Discharge  — 
Deceased  Bankrupt. — An  offer  of  composi- 
tion approved  and  the  bankrupt's  heirs  dis- 
charged on  a  petition  by  the  trustee,  the  bank- 
rupt having  died  before  the  petition  was 
presented.    Robertson,  1836, 14  S.  993.* 

535.  Composition-Contract  —  Approval 

—  Procedure  — Lord  Ordinary  on  Bills.— 

Remit  to  the  Lord  Ordinary  on  the  Bills  in 
vacation  to  approve  of  a  composition-contract 
in  case  of  its  being  agreed  to,  refused.  Mackay, 
1821,  1  S.  119.  Jardine,  1826, 4  S.  808.  Duff, 
1826,  4  S.  811.  Miller,  1827,  5  S.  929.  John- 
ston <&  Co.,  1833,  11  S.  989.  Remit  made. 
M'Nair,  1822, 1  S.  554. 

536.  Composition-Contract  —  Approval 
—Reasonableness.— An  offer  of  composition 
(6d.  per  £)  held  not  reasonable.  Kilpatrick  v. 
Wighton,  1827,  5  S.  895* 

537.  Composition-Contract  —  Approval 
— Reasonableness. —An  offer  of  composition 
accepted  by  a  large  majority  of  creditors, 
approved,  although  it  implied  a  considerable 
but  remote  and  contingent  reversion  to  the 
bankrupt  Smith  v.  Robertson,  1831,  5  W.  &  S. 
1.     Affg.  8  S.  1055  * 

538.  Composition-Contract  —  Approval 

—  Reasonableness  — Badly  Kept  Books  — 

Collusive  Agreement. — The  court  refused  to 
approve  of  an  offer  of  composition  by  a  seques- 
trated bankrupt,  as  the  books  of  the  bank- 
rupt were  so  kept  that  it  could  not  be  ascer- 
tained whether  the  offer  was  reasonable,  and 
he  had  given  one  creditor  £5  to  concur. 
Arnott  v.  Hardie,  1834,  12  S.  931  * 

539.  Composition-Contract  —  Approval 
— Reduction. — A  composition  was  agreed  to 
by  the  creditors  and  approved  by  the  court 
An  action  of  reduction  of  the  decree  of  approval 
by  a  creditor  who  had  dissented  in  respect  that 
(1)  there  was  not  sufficient  concurrence  (2) 
that  at  a  meeting  after  the  composition  was 
accepted  the  creditors  directed  the  trustee  to 
wind  up  the  estate,  and  (3)  that  this  meeting 
had  not  been  brought  to  the  notice  of  the 
court  when  it  approved  the  composition,  held 
irrelevant.  Buchanan  v.  Dunlop,  1829,  8  S. 
201 ;  5  Fac.  168  * 

540.  Composition  -  Contract  —  Approval 

—  Trustee's  Expenses  —  Bankruptcy  Act 
1856,  S.  141.—  Held  that  s.  141  of  the  Act 
referred  as  well  to  the  accounts  and  expenses 
of  a  trustee  who  had  resigned  as  to  those  of  an 
existing  trustee  ;  and  that  an  offer  of  composi- 
tion on  a  farmer's  trustee's  account  approved  by 
the  existing  trustee  was  not  a  compliance  with 
the  section  and  therefore  that  meanwhile  the 
offer  of  composition  could  not  be  approved. 
Miller  v.  Keith,  1872,  11  M.  164  ;  45  J.  105  * 

541.  Composition-Contract  -Bankrupt's 
Discharge— Act   54  Geo.  ra.    c    137.—  A 

discharge  under  the  Act  "upon"  payment  of 
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a  composition  is  to  be  interpreted  as  if  it  Lad 
been  in  terms  of  the  statute, "  except  as  to  pay- 
ment of  the  composition.''  Saunders  v.  Ren- 
frewshire Bank,  1827,  5  S.  565 ;  2  Fac.  374  * 

542.  Oomposition-Contract  —Bankrupt's 
Discharge  —  Authentication.  —  Question, 
whether  a  discharge  under  a  composition-con- 
tract requires  to  be  tested.  Glass  v.  Macintosh, 
1825,  4  S.  1  * 

543.  Compoflition-CJontract—  Bankrupt's 
Discharge— Caution— Recall  of  Sequestra- 
tion.— Although  two  creditors  of  a  bankrupt 
were  petitioning  for  a  recall  of  his  sequestra- 
tion, yet  as  all  the  others  had  agreed  to  accept 
a  composition,  held  competent  to  grant  the 
bankrupt's  discharge  on  caution  being  found 
to  make  good  all  the  rights  of  the  creditors 
petitioning  for  the  recall,  in  the  same  manner 
as  if  the  discharge  had  not  been  granted. 
Annan,  1848,  10  D.  891  * 

544.  Compodtion-Contract— Bankrupt's 
Discharge— Effect  of  on  Cautionary  Obliga- 
tion.— Question  as  to  the  liability  of  a  surety 
for  cautioners  in  a  composition-contract  for 
the  composition,  after  the  surety  had  been 
discharged  on  a  composition  with  his  own 
creditors.    Stewart  v.  Patrick,  1821,  1  S.  96. 

545.  Composition-Contract-— Bankrupt's 
Discharge— Effect  of— The  discharge  of  a 
bankrupt  who  had  granted  a  heritable  bond 
held  not  to  relieve  him  from  a  claim  of  relief 
for  interest  on  the  bond  paid  after  the  dis- 
charge by  his  cautioner  in  the  bond.  Hutchi- 
son v.  Stevenson,  1833,  11  S.  433. 

546.  Composition-Contract  —Bankrupt's 
Discharge — Implied  Condition.— The  credi- 
tors of  a  bankrupt,  by  composition-contract, 
agreed  to  discharge  him  on  payment  of  a 
composition ;  and  they  received  bills  for  the 
composition,  with  security,  and  executed  a 
discharge.  Held  that  this  discharge  was  not 
clogged  with  the  implied  condition  that  the 
composition  bills  should  be  paid ;  and  the 
creditors  therefore  found  entitled,  in  a  subse- 
quent sequestration,  to  rank  only  for  the 
unpaid  balance  of  the  composition.  Graham 
v.  Cuthberteon,  1828,  7  S.  152  ;  4  Fac.  173* 

547.  Composition-Contract  —Bankrupt's 
Discharge  —  Majority  —  Computation  of 
Votes — Contingent  Claims.—  Held  that  in 
an  application  for  a  discharge  on  composition, 
contingent  creditors  must  be  computed  along 
with  other  creditors  in  estimating  the  con- 
currence of  the  four-fifths.  Gilfiuan  v.  His 
Or*.,  1836,  15  S.  149  ;  12  Fac.  158* 

548.  Composition-Contract— Bankrupt's 
Discharge— Majority  —  Neutrality.— In  a 
petition  for  discharge  an  actual  concurrence 
must  be  produced  from  the  statutory  propor- 
tion of  creditors.  Mere  neutrality  by  a  creditor 
is  not  enough.     Charles,  1835,  14  S.  139  * 

549.  Composition-Contract —Bankrupt's 
Discharge  —  Majority.— Where  a  bankrupt 
had  only  nine  creditors  whose  debts  were 
above  £20  in  value,  one  of  whom  did  not 


concur  in  the  application  for  approval  of  a 
composition,  but  made  no  opposition,  the 
court  oranted  a  discharge.  Smith,  14  Nov. 
1812,  F.  C. 

550.  Composition-Contract— Bankrupt's 
Discharge  —  Meeting  —  Notice.—  The  court 
refused  to  grant  a  discharge  on  a  composition 
to  a  sequestrated  bankrupt  as  a  meeting  was 
not  duly  advertised  in  terms  of  the  Act. 
McDonald,  1829,  8  S.  113.  SeUar,  1829,  8  S. 
145.  Johnstone  <&  Co.,  1834,  12  S.  293.  But 
in  similar  circumstances  where  all  the  credi- 
tors assented  to  the  composition  the  court 
approved  of  the  composition.  Wylie,  1830, 
8  S.  434* 

551.  Composition-Contract— Bankrupt's 
Discharge— Objection— Title  to  Object- 
Vouchers. — By  an  interlocutor  which  became 
final,  the  sheriff  found  that  a  claimant  on  a 
sequestrated  estate  was  not  entitled  to  vote 
on  an  offer  of  composition,  as  the  affidavit 
and  vouchers  produced  did  not  instruct  his 
debt.  The  claimant  having  afterwards  ap- 
peared to  object  to  the  bankrupt's  discharge 
and  produced  a  decree  for  his  debt,  held  that 
he  had  no  title  to  appear,  as  the  first  affidavit 
could  not  be  supported  by  subsequent  pro- 
duction of  the  decree.  Lang  v.  Moore,  1850, 
12  D.  1253  ;  22  J.  576. 

552.  Composition-Contract—  Bankrupt's 
Discharge— Objection— Title  to  Object- 
Bar. —  Question,  whether  a  creditor  in  a 
sequestration  who  had  been  present  at  the 
meeting  at  which  an  offer  of  composition  by 
the  bankrupt  had  been  approved  of  and  had 
concurred,  could  thereafter  oppose  the  dis- 
charge of  the  bankrupt,  on  the  ground  of  the 
irregularity  of  the  offer  and  the  proceedings. 
Brown  v.  Whyte,  1846,  8  D.  822 ;  18  J.  449.* 

553.  Composition-Contract— Bankrupt's 
Discharge— Objection  to  Claim.— A  seques- 
trated bankrupt  obtained  a  discharge  on 
composition,  on  the  footing  that  a  debt 
ranked  on  his  estate  was  due  by  him ;  and 
having  been  charged  for  payment  of  the 
composition,  held  incompetent  for  him,  in  a 
suspension,  to  refer  to  oath  that  the  debt 
was  not  due.     Gordon  v.  Glen,  1828,  6  S.  393  * 

554.  Composition-Contract —Bankrupt's 
Discharge— Objection  to  Claim.— Discharge 
on  a  composition  granted  reserving  objection 
to  a  particular  claim.  Megget  v.  Spence,  1830, 
8  S.  1063  * 

555.  Composition-Contract  —Bankrupt's 
Discharge— Objection  to   Claim  — Bar.— 

Consideration  of  how  far  a  composition-con- 
tract barred  the  bankrupt  from  disputing  a 
ranked  claim  superseded  till  the  issue  of  an 
investigation  as  to  the  correctness  of  the 
demand  in  a  question  with  a  co-defender. 
Spence  v.  Hoe,  1833,  US.  283. 

556.  Composition-Contract  —Bankrupt's 
Discharge— Objection  to  Claim— Bar.— The 
fact  that  a  bankrupt  in  applying  for  his  discharge 
founded  on  the  concurrence  of  a  creditor  who 
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had  been  ranked  held  to  bar  him  after  his 
discharge  from  challenging  that  creditor's 
ground  of  debt;  and  a  reservation  in  the 
petition  for  discharge  of  the  right  of  chal- 
lenge disregarded,  as  it  was  not  communicated 
togthe  creditor.  Adam  v.  Wylie,  1842,  5  D. 
391 ;  15  J.  177  * 

557.  Composition-Contract— Bankrupt's 
Discharge  —  Objection  to  —  Claim  for 
Expenses. — Held  that  a  bankrupt  discharged 
under  a  composition-contract,  and  his  cau- 
tioners were  entitled  to  object  to  a  claim  for 
the  expenses  of  the  sequestration,  no  claim  for 
the  expenses  having  been  made  in  the  sequestra- 
tion. GemmelVs  Lxrs.  v.  Moon,  1838,  16  S. 
505 ;  13  Fac.  420. 

558.  Composition  -  Contract  —  Bank- 
rupt's Discharge— Objection  to— Preference 
— Bar. — A  party  having  obtained  a  discharge 
on  a  composition-contract  on  the  understand- 
ing that  a  certain  debt  was  to  be  preferable, 
held  not  entitled  afterwards  to  dispute  that 
preference.     Irvine  v.  Cliffs,  1824,  3  S.  129.* 

559.  Composition  -  Contract  —  Bank- 
rupt's Discharge— Objection  to— Banking 
—Approval  —  Bankrupt's  Discharge.  —  A 

creditor  having  been  ranked  for  a  certain 
amount  in  a  sequestration,  and  his  consent  as  a 
creditor  for  that  amount  having  been  founded 
on  in  a  petition  for  approval  of  the  composi- 
tion and  discharge,  held  that  the  bankrupt  and 
his  cautioners  could  not  after  the  discharge 
question  the  amount  of  the  ranking,  or  call  on 
the  creditor  to  constitute  his  debt.  Atkinson 
v.  Walls,  1833,  11  S.  429.  APGlashan  v. 
Newman,  1833,  11  S.  284  * 

560.  Composition  -  Contract  —  Bank- 
rupt's Discharge— Objection  to  Banking- 
Personal  B&r.—Held  that  a  party  who  had 
obtained  a  discharge  on  a  composition-contract, 
on  the  understanding  that  a  certain  debt  was 
to  be  ranked,  was  not  entitled  afterwards  to 
object  to  that  ranking,  or  to  plead  that  he  had 
a  claim  against  the  creditor  for  the  amount  of 
the  composition  received  by  him.  Thomson  v. 
Izat,  1841,  4  D.  136  ;  14  J.  52. 

561.  Composition  -  Contract  —  Bank  • 
rupt's  Discharge  —  Reduction— Fraudulent 
Bankruptcy.  —  An  action,  raised  with  con- 
course of  the  Lord  Advocate,  to  reduce  a 
discharge  and  composition-contract,  founded 
on  charges  of  fraudulent  bankruptcy,  dismissed, 
owing  to  a  want  of  precision  in  the  summons. 
Stewart  v.  Stirling,  1836,  14  S.  989. 

562.  Composition  •  Contract  —  Bank  - 
rupt's  Discharge— Sheriff's  Deliverance- 
Transmission  of— Act  2  and  3  Vict  c.  41, 
8.  116. — Where  extract  of  a  deliverance  of  the 
sheriff,  finding  that  a  sequestration  (in  which 
a  composition  had  been  offered)  was  at  an  end, 
was  not  transmitted  to  the  Lord  Ordinary  for 
seven  years,  held  that  this  was  not  a  final  dis- 
charge. Stephen  v.  Strachan,  1853,  16  D.  63  ; 
26  J.  44. 

563.  Composition  -  Contract  —  Bank  - 
rupt's  Discharge— Subsequent  Agreement 


with  Creditor. — Held  proved  that  a  bankrupt 
who  had  obtained  a  discharge  on  a  composi- 
tion-contract had,  after  his  discharge,  become 
bound  to  allow  one  of  his  creditors  to  apply 
funds  coming  into  his  hands  to  the  payment  in 
full  of  the  original  debt,  and  effect  given  to 
the  transaction.  Roy  v.  Scoular,  1831,  9  S. 
766 ;  6  Fac.  494* 

564.  Composition  -  Contract  —  Bond  of 
Caution. — Held,  in  a  petition  for  discharge,  no 
objection  to  the  bona  of  caution  for  the  com- 
position that  the  cautioners  were  foreigners  and 
aid  not  reside  in  Scotland.  Cotton,  11  July 
1812,  F.  C. 

565.  Composition  -  Contract  —  Bond  of 
Caution— Act  33  Geo.  in.  c.  74,  s.  48.— The 
whole  sum  offered  by  the  bankrupt  and 
accepted  by  the  creditors  must  be  secured  by 
caution ;  otherwise  the  court  will  not  approve 
of  it  and  discharge  the  bankrupt  Macminn,  10 
July  1804,  F.  C. ;  M.  "  Bankrupt "  App.  No.  2. 

But  where  the  creditor  offered  a  composition 
of  8s.  with  caution  and  privately  offered  2s. 
more  without  caution,  held  that  as  this  addi- 
tional offer  did  not  appear  in  the  minutes 
discharge  might  be  granted.  Johnstone  v. 
SmeUie,  23  Feb.  1811,  F.  C .* 

566.  Composition  -  Contract  —  Bond  of 
Caution— Delay  in  Lodging  Bond— Offer  of 
Composition.  —  A  bankrupt  having  offered 
composition,  delayed  for  seven  months  to 
lodge  the  bond  of  caution.  Held  that  the 
offer  had  in  consequence  fallen.  Robertson  v. 
M'Leod,  1850,  13  D.  316  ;  23  J.  122. 

567.  Composition  -  Contract  —  Bond  of 
Caution— Dispensation  with— Bankrupt's 
Oath. — It  is  not  competent  (1)  to  dispense 
with  the  usual  bond  of  caution  for  payment  of 
a  composition  even  although  a  sum  equal  to 
the  amount  of  the  composition  on  the  debts 
ranked  be  lodged  with  the  trustee ;  or  (2)  to 
grant  a  commission  to  take  the  bankrupt's  oath 
before  the  bond  is  lodged.  M' Vicar,  1829, 
8  S.  146  * 

568.  Composition  -  Contract  —  Collusive 
Agreement. — Question,  whether  a  stipulation 
made  openly  by  one  creditor  in  a  sequestration 
for  an  advantage  over  the  others  as  the  price 
of  his  acceding  to  the  composition,  and  agreed 
to  by  the  creditors,  is  pactum  illicitum.  Lcvick 
v.  Caddell,  Sons,  A  Co.,  1829,  7  S.  327 ;  4  Fac. 
432* 

Question  whether  an  agreement  by  which  a 
creditor  (who  has  not  ranked  in  a  sequestra- 
tion) stipulates  not  to  rank  nor  to  oppose  an 
offer  of  composition  is  collusive  and  invalid 
under  the  bankruptcy  Acts.  Halyburton  v. 
Rutherford,  1838,  16  S.  1235  * 

569.  Composition  •  Contract  —  Collusive 
Agreement. — A  cautioner  for  a  composition 
being  charged  on  a  promissory-note  granted  to 
one  of  the  creditors,  suspended  on  the  ground 
that  the  bankrupt  and  the  charger  had  entered 
into  a  pactum  illicitum  that  the  charger  shoidd 
receive  a  preference  over  the  other  creditors. 
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Issues  to  trv  the  question.  Dickson  v.  Lee 
Brother*,  1858,  20  D.  945  ;  30  J.  556. 

570.  Composition  -  Contract  —  CoUusive 
Agreement  —  Act  33  Geo.  nx  c.  74,  ss.  49, 

50. — Although  a  bill  is  granted  as  a  con- 
sideration to  induce  the  drawers  to  accede  to  a 
composition  under  the  acceptor's  sequestration, 
this  does  not  vitiate  the  bill  in  the  hands  of  an 
onerous  indorsee.  Craig  v.  Sheills  d*  Co.,  15  Dec 
1809,  F.  C  * 

571.  Composition -Contract  —  Collusive 
Agreement— Act  54  Geo.  m.  c  137,  s.  61 
—Common  Law. — A  creditor  who  had  ranked 
in  a  sequestration  consented  to  relieve  the 
cautioner  to  an  offer  of  composition  of  any 
claim  for  his  dividend,  on  condition  of  receiv- 
ing a  bill  from  the  bankrupt  for  his  full  debt, 
ana  allowed  his  name  to  remain  as  a  creditor 
concurring  to  the  composition  in  the  report  of 
the  trustee.  The  composition  was  approved, 
and  the  bankrupt  discharged.  Held  this  agree- 
ment was  in  violation  of  54  Geo.  in.  c  137,  and 
that  the  contents  of  the  bill  could  not  be  re- 
covered ;  and  observed  that  it  was  fraudulent  at 
common  law.  Kerr  v.  M'DowaU,  1828,  6  S. 
546 ;  3  Fac.  570.  Jameson  db  Son  v.  Baxter,  15 
Feb.  1815,  F.  0.  Arrol  &  Cook  v.  Montgomery, 
1826,  4  S.  499 ;  1  Fac.  424  * 

Held  that  an  obligation  by  a  bankrupt  to 
grant  to  a  creditor  a  bill  for  his  debt  on 
condition  of  his  concurring  in  his  discharge 
on  a  composition  was  illegal  and  not  action- 
able. APQveen  d-  Co.  v.  NicoU,  1852,  1  Stuart 
745. 

572.  Composition  -  Contract—  Collusive 
Agreement—- Assignation  to  Cautioner.— 
A  bankrupt  and  his  creditors  agreed  to  a  com- 
position by  private  contract,  and  one  of  the 
creditors  having  become  cautioner  in  the  com- 
position, and  granted  composition  bills,  the 
bankrupt  granted  to  him  an  assignation  of  his 
whole  effects,  with  the  view  of  the  creditor 
operating  payment  to  himself  over  and  above 
his  proportion  of  the  composition.  Held  that 
the  assignation  was  illegal.  Robertson  v. 
Aintlie*  Trs.,  1837,  15  S.  1299  * 

573.  Composition -Contract  —  Collusive 
Agreement— Discharge  of  Debt— A  creditor 
under  a  composition-contract  sot  an  obligation 
from  the  debtor  to  pay  his  full  debt,  which  he 
discharged  on  payment  of  the  composition ; 
and  afterwards  sot  a  bill  for  the  balance  due 
on  the  full  debt  from  the  debtor,  but  the  bill 
was  prescribed.  Held  that  he  was  not  entitled 
to  recover  under  the  obligation.  Scott  v. 
Farquharson's  Trs.,  1827,  5  S.  695. 

574.  Composition  -  Contract  —  Collusive 
Agreement — Illegal  Preference — Petition 
—  Competency.  —  A  petition  by  cautioners 
of  a  bankrupt  for  a  composition,  praying  to 
have  the  composition  set  aside  as  one  of  the 
creditors  had  received  an  illegal  preference, 
and  had  taken  a  gratuity  for  giving  his  con- 
currence, and  to  have  the  creditor  found  liable 
in  penalties,  held  to  be  incompetent.  Deuchar 
v.  Watt,  15  May  1819,  F.  C. 


575.  Composition -Contract  —  Collusive 
Agreement— Illegal  Preference  — Title  to 
Sue— Act  54  Geo.  nx  c.  137.—  Action  at  the 
instance  of  creditors  and  cautioners  of  a  bank- 
rupt discharged  under  a  composition-contract, 
in  a  sequestration  against  creditors  alleged  to 
have  got  an  illegal  preference  to  compel  them 
to  refund,  sustained.  Junner  v.  Caddell,  Sons  <L 
Co.,  15  Feb.  1822,  F.  C. ;  1  S.  325  * 

576.  Composition  -  Contract  —  Collusive 
Agreement— Illegal  Preference.—  Held  that 
an  alleged  agreement  between  a  debtor  who 
had  entered  into  a  composition-contract  and  an 
acceding  creditor  whereby  the  creditor  was  to 
be  paid  his  debt  in  full  was  not  proved,  and 
that  it  was  a  corrupt  bargain  which  the  credi- 
tor could  not  in  any  case  plead.  Mowat  v. 
Young  db  Son,  1869,  6  S.  L.  R.  354. 

577.  Composition  -  Contract  —  Collusive 
Agreement  —  Penalty  —  Bankruptcy  Act 
1856,  s,  150. — A,  a  creditor  on  a  sequestrated 
estate,  arranged  with  B,  a  friend  of  the  bank- 
rupt, without  the  knowledge  of  the  trustee  or 
of  the  other  creditors,  by  which  he  was  to 
receive  £500  from  B  and  to  rank  on  the 
sequestrated  estate  for  his  full  claim  as  a  con- 
dition of  his  agreeing  to  a  composition-contract. 
Held  that  the  penalty  was  incurred  by  A, 
although  he  believed  that  B  was  acting  for  the 
trustee  and  creditors,  and  although  B  had 
successfully  resisted  A's  claim  for  pavment  of 
the  £500.  Thomas  v.  Sandeman  <b  Co.,  1872, 
11  M.  81;  45  J.  64* 

578.  Composition  -  Contract  —  Debt  — 
Amount  of— Agreement— A  creditor  claim- 
ing on  a  trust  estate,  being  unable  to  specify 
the  amount  of  his  debt,  agreed  to  take  a  com- 
position on  a  certain  sum  whatever  his  debt 
might  prove  to  be.  Held  that  he  was  bound 
by  this  agreement  though  the  debt  turned  out 
to  be  much  larger.  Jameson  dc  Sons  v.  Baxter, 
15  Feb.  1815,  F.  C. 

579.  Composition  -  Contract  —  Debt  — 
Amount  of— Decree  for  Damages.— Judg- 
ment entered  for  the  full  sum  found  due  by 
a  verdict,  and  not  for  the  sum  due  by  the 
defender  to  his  creditors  under  a  composition- 
contract,  the  debt  being  held  to  be  constituted 
only  as  at  the  date  of  the  verdict.  Henry  v. 
Evans,  1821,  2  Mur.  332. 

580.  Composition  -  Contract  —  Debt  — 
Amount  of— Bond  for  Interest— Heritable 
Creditor.— A  party  lent  £700  on  a  second 
heritable  security  over  property,  burdened 
with  a  feu-duty  and  a  prior  bond,  and  obtained 
an  obligation  from  a  cautioner  for  payment  of 
the  feu-duty,  the  interest  of  the  prior  debt, 
and  the  interest  of  the  £700.  Thereafter  the 
estates  of  the  cautioner  were  sequestrated,  and 
he  got  a  discharge  under  a  composition -contract. 
The  principal  debtor  then  became  bankrupt, 
and  the  prior  heritable  creditor  entered  into 
possession.  Held,  in  an  action  by  the  creditor 
against  the  cautioner,  that  the  creditor  was 
entitled  to  payment  of  the  composition  on  the 
feu-duty,  on  the  interest  of  the  prior  debt,  and 
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on  the  interest  of  the  £700,  until  the  subjects 
were  sold.  Question,  whether  the  creditor  was 
entitled  to  demand  a  composition  on  the  value 
of  these  annual  payments  converted  into  a 
capital  sum.  Murray  v.  Moncur,  1836,  14  S. 
624  ;  11  Fac.  326* 

581.  Composition  -  Contract  —  Debt  — 
Claim — Mora. — The  right  of  a  creditor  to  a 
composition  is  not  excluded  by  no  claim  hav- 
ing been  made  till  after  the  discharge.  Fer- 
gusson  v.  Smith,  1836,  15  S.  25  ;  12  Fac.  24  * 

582.  Composition  -  Contract  —  Debt  — 
Objection  to.  —  A  debt  admitted  to  be 
reckoned  in  the  acceptance  of  an  offer  of  com- 
position cannot  afterwards  be  objected  to  by 
the  cautioner,  and  this  rule  holds  although  the 
objection  is  discovered  only  after  the  offer  is 
accepted.  Smith  v.  Wilson,  1824,  3  S.  393. 
Dickson  v.  Barbour,  1828,  6  S.  856  ;  3  Fac  910. 
Morrison  v.  Balfour,  1849,  11  D.  653 ;  21  J. 
188.  Hatley  v.  Mags,  of  Burntisland,  1861,  23 
D.  881 ;  33  J.  458  * 

583.  Composition  -  Contract  —  Debt  — 
Objection  to  —  Bankruptcy  Act  1856,  s. 
143 — Bankrupt  Firm. — In  the  sequestration 
of  a  firm,  one  of  the  partners  made  offer  of  a 
composition  on  all  debts  due  by  the  firm  which 
was  accepted.  Held  that  he  was  barred  by  the 
143d  section  from  refusing  to  pay  composition 
on  a  claim  against  the  firm  lodged  by  his  co- 
partner, for  whom  a  mandatory  had  attended 
and  voted  at  the  meeting  at  which  the  offer 
was  accepted.  Gilmer  v.  Henry,  1865,  38  J. 
211  ;  1  S.  L.  R.  170. 

584.  Composition  -  Contract  —  Debt  — 
Charge— Suspension— Objection  to— Bank- 
ruptcy Act  1856,  s.  143.— In  a  sequestration, 
a  mandatory  voted  without  challenge.  Held 
that,  by  section  143,  neither  the  bankrupt  nor 
his  cautioners  could  suspend  a  charge  for 
dividends  upon  a  composition-contract,  on  the 
ground  that  the  debt  on  which  the  mandatory 
voted  was  the  subject  of  a  depending  action. 
Black  v.  Bentham,  Bowen,  &  Co.,  1859, 22  D.215 * 

585.  Composition-Contract  —  Effect  of— 
Assignee  of  Acceding  Bill-Holder.— A  party 
who  paid  a  protested  bill,  and  cot  an  assigna- 
tion from  tne  holder  (who  had  acceded  to  a 
composition-contract  with  the  acceptor),  held 
bound  by  the  contract,  and  not  entitled  to 
exact  more  from  the  acceptor  than  the  composi- 
tion. Dick  db  Sons  v.  Murison,  1845,  8D.1; 
18  J.  1  * 

586.  Composition -Contract  — Effect  on 
Arbitration. — In  an  arbitration  between  a 
bankrupt  who  had  entered  into  a  composition- 
contract  and  a  creditor,  held  competent  for  the 
arbiter  to  award  the  full  amount  of  the 
creditor's  debt,  the  submission  being  unlimited 
and  the  creditor  not  having  been  ranked. 
Smith  v.  HaU,  1828,  6  S.  975  * 

587.  Composition  -  Contract  —  Enforce- 
ment—Bar— Promissory-Note.  —  Although 
the  holder  of  a  promissory-note  has  acceded  to 
a  private  composition-contract  with  the  grantor 


and  discharged  him,  he  is  entitled  to  insist 
against  an  indorser  for  payment  of  a  composi- 
tion under  the  Bankruptcy  Act,  to  the  effect 
of  recovering  the  full  debt.  Calder  &  Sons  v. 
Borthwick,  1829,  7  S.  840  * 

588.  Composition-Contract— Illegal  Pre- 
ference—Trustee's Title  to  Sue— Repetition. 

— If  it  be  a  condition  of  a  creditor's  accession  to  a 
compoeition -contract  that  he  is  to  get  preference 
bills,  this  is  illegal,  and  the  transaction  may  be 
reduced.  An  agreement  of  this  sort  was  made 
between  a  creditor  and  an  insolvent  party  who 
granted  four  bills  and  afterwards  became  bank- 
rupt. Held  (1)  that  the  trustee  in  bankruptcy 
had  a  title  to  sue  for  reduction ;  (2)  that  money 
unpaid  on  the  bills  could  not  be  exacted  by 
the  creditors  ;  (3)  that  bills  paid  when  in  the 
hands  of  onerous  indorsees  had  not  been  paid 
voluntarily  and  that  the  creditor  was  bound 
to  repeat  the  sums  to  the  trustee  ;  and  (4)  that 
sums  paid  to  the  creditor  himself  had  been 
voluntarily  paid  and  that  he  was  not  bound 
to  repeat  tneir  contents.  Macfarlane  v.  Nicoll, 
1864,  3  M.  237  ;  37  J.  113  * 

589.  Composition-Contract— Illegal  Pre- 
ference—Conditional Offer.— A,  an  insolvent, 
agreed  to  pay  a  composition  of  7a>  6d.  per 
£  by  bills  and  in  instalments,  and  an  addi- 
tional composition  two  years  after  if  desired 
by  his  creditors.  After  this,  but  before  his 
discharge,  A  privately  granted  to  a  creditor  a 
bill  for  a  sum  (being  the  additional  composi- 
tion on  the  debt),  ana  this  note  was  indorsed  to 
a  bank.  Held  (1)  that  the  objection  in  the  bill 
was  not  contingent  on  the  creditors  desiring 
the  additional  composition,  but  (2)  that  it  was 
an  illegal  preference.  Bank  of  Scotland  v. 
Faulds,  1870,  42  J.  557  ;  7  S.  L.  R.  619. 

590.  Composition-Contract— Illegal  Pre- 
ference—Additional Payment  —  After  an 
insolvent  had  arranged  to  pay  a  composition  by 
bills  to  his  creditors  he,  before  his  discharge, 
granted  a  bill  in  favour  of  one  of  his  creditors 
towards  further  payment  of  his  debt.  Held 
that  this  was  not  an  illegal  preference,  there 
being  no  evidence  that  when  the  creditor 
agreed  to  the  composition  arrangement  there 
was  an  understanding  between  him  and  the 
debtor  that  he  was  to  receive  more  than 
the  other  creditors.  Ironside  v.  Wilson,  1871, 
9  S.  L.  R.  73. 

591.  Composition-Contract— Non-Imple- 
ment— Debt— Discharge.  — A  discharge  of  a 
debt  in  a  composition-contract  held  not  to  bar  a 
claim  for  the  composition,  the  contract  not  hav- 
ing been  implemented.  Glass  v.  M'Intosh,  1 825, 
4  S.  1.* 

592.  Composition-Contract— Non-Imple- 
ment—Debt— Extinction  of— Banking  in 
Second  Sequestration.— The  debts  of  credi- 
tors under  a  sequestration  settled  by  com- 
position are  extinguished  except  as  to  the 
composition,  and  therefore  do  not  revive  by 
the  failure  to  pay  the  composition ;  and  the 
creditors  can  claim,  under  a  second  sequestra- 
tion only,  for  the  composition.  Saunders  v. 
Benfrewshire  Bank,  1827, 5  S,  565  ;  2  Fac.  374  * 
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593.  Composition-Contract— -Non-Imple- 
ment— Debt-— Revival  o£ — A  creditor  who 
acceded  to  an  extrajudicial  composition,  but 
did  not  receive  payment  of  it,  held  entitled,  on 
the  sequestration  of  the  debtor's  estates,  to 
rank  for  the  full  debt,  and  this  although  he 
had  become  cautioner  for  payment  of  the 
composition.  Paul  v.  Black,  *19  Dec.  1820, 
F.C* 

594.  Composition-Contract— Non-Imple- 
ment— Debt— Revival  o£— -On  a  bankrupt 
failing  to  pay  a  composition  under  an  extra- 
judicial contract,  the  original  debt  revives. 
Horse/all  v.  Virtue  &  Co.,  1826,  5  S.  36 ; 
2  Fac.  16  * 

595.  Oompofdtion-Contract— Non-Imple- 
ment—Debt— Revival  o£  —  A  creditor  was 
offered  a  composition,  and  replied:  "We 
agree  to  relieve  you,  on  receipt  of  that,  from  all 
liability  on  your  acceptances  in  our  hands." 
Half  of  the  composition  was  paid,  and  the 
other  half  was  payable  in  two  or  three  months. 
After  three  months  it  was  demanded,  but  was 
not  paid.  The  creditor  was  held  entitled  to 
recover  the  full  amount  of  the  original  debt, 
less  the  sum  paid  as  composition.  Woods, 
Parker,  <&  Co.  v.  Ainslie,  1860, 22  D.  723  ;  32  J. 
280* 

596.  Composition  -  Contract  —  Offer  — 
Amendment  —  Meeting  —  Advertisement 
—  Bankrupt's  Discharge  —  Reduction  — 
Trustee's  Abstract.  — A  composition -con- 
tract and  discharge  reduced  at  the  instance 
of  creditors  because  the  offer  made  and  enter- 
tained for  consideration  at  the  first  meeting 
was  altered  before  acceptance  at  the  second 
meeting,  and  no  intimation  of  the  proposed 
alteration  was  given  to  the  complaining 
creditors. 

Observed  that  under  2  and  3  Vict  c.  41  no 
offer  could  be  submitted  to  the  second  meeting 
unless  by  resolution  of  the  first  meeting  enter- 
taining it  for  consideration. 

Observed  also  that  if  the  trustee's  abstract 
misled  the  creditors  as  to  the  affairs  and 
valuation  of  the  estate  this  also  would  found 
an  action  of  reduction  of  the  discharge.  Miln 
v.  Boyack,  1845,  7  D.  888 ;  17  J.  465* 

597.  Composition  -  Contract  —  Offer  — 
Amendment — Additional  Composition  — 
Recall — Advertisement. — A  bankrupt  offered 
a  composition  at  the  first  meeting.  At  the 
second  meeting  it  was  accepted,  and  the  bank- 
rupt then  offered  a  further  composition  which 
the  creditor,  while  adhering  to  their  previous 
acceptance,  agreed  to  take.  Held  that  this  was 
truly  an  amendment  of  the  offer,  and  as  it  had 
not  been  advertised  or  intimated  the  offer 
and  acceptance  of  the  composition  recalled, 
M'Intosh  v.  Duncan  d;  Scott,  1846, 18  J.  559  * 

598.  Composition-Contract— Offer— -Con- 
ditional.— An  offer  of  composition  of  a  sum 
certain,  and  of  so  much  more  in  the  event  of 
succeeding  in  a  law  plea,  held  to  be  sufficient 
compliance  with  the  Bankruptcy  Act.  MlFunn 
*  Sow,  11  July  1811,  F.C* 


599.  Composition-Contract— Offer— Con* 
ditional  —  Validity  —  Bankruptcy  Act 
1856,  s.  142.— The  bankrupt's  examination 
having  disclosed  suspicious  circumstances,  he 
afterwards  made  an  offer  of  composition  on 
condition  (1)  that  he  should  have  personal 
protection,  and  (2)  that  no  further  expense 
should  be  incurred  in  the  sequestration. 
Held  that  this  offer  virtually  required  that 
it  should  be  accepted  without  further 
investigation  of  the  bankrupt's  conduct, 
and  therefore  the  offer  was  not  sustained. 
Latta  v.  Bell,  1862,  24  D.  1247 ;  34  J.  606  * 

600.  Composition-Contract  —  Offer— In- 
formality— Acceptance.— Question,  whether 
accession  to  an  informal  and  unsubscribed 
offer  of  composition  is  binding.  Kilpatrick  v. 
Miller,  1825,  4  S.  80  * 

601.  Composition  -  Contract  —  Offer  — 
Majority.  —  An  offer  of  composition  not 
acceded  to  by  nine-tenths  of  the  creditors 
present  at  the  second  statutory  meeting,  held 
effectual  as  nine-tenths  of  the  whole  creditors 
subsequently  concurred.  Brown  v.  Ewing,  1 830, 
4  W.  &  S.  122.    Revg.  6  S.  739  ;  3  Fac.  790. 

602.  Composition  -  Contract  —  Offer  — 
Rejection— Subsequent  Claim  for.— A  credi- 
tor who  refused  an  offer  of  composition  due 
him  under  a  composition-contract  without 
giving  notice  to  the  cautioners  for  the  com- 
position, held  not  entitled  some  years  afterwards 
to  claim  the  composition  from"  the  cautioners. 
Cooper  v.  Blakemore  &  Co.,  1834, 12  S.  834  * 

603.  Composition  -  Contract  —  Offer  — 
Withdrawal  —  Instalments  —  Caution.— 
Held  (in  the  Outer  House)  that  a  bankrupt 
and  his  cautioners  might  retract  their  offer 
of  composition  and  relative  bond  of  caution 
lodged  with  the  trustee  for  the  composition, 
but  before  the  composition  offer  had  been 
approved  of  by  the  sheriff,  in  respect  of 
circumstances  emerging  after  the  offer  had 
been  accepted.  Question,  whether  an  offer 
applicable  to  the  whole  debts  but  payable  in 
instalments,  with  different  cautioners  for  each 
instalment,  was  good.  Ironside  v.  Gray,  1841, 
4  D.  629  * 

604.  Composition  -  Contract  —  Offer  — 
Withdrawal — Renewal  —Non-Implement 

— A  bankrupt  who  made  an  offer  of  composi- 
tion refused:  to  go  on  with  it.  Afterwards 
(the  terms  of  payment  of  the  composition 
being  past)  he  agreed  to  implement  the  offer. 
Held  that  the  contract  was  at  an  end.  Brown 
v.  Whyte,  1846,  8  D.  822 ;  18  J.  449* 

605.  Composition-Contract -Payment- 
Acceleration  of— Preference  to  Individual 
Creditors.  —  Individual  creditors  are  not 
entitled  to  obtain  payment  of  their  shares 
of  the  composition  before  the  other  creditors 
and  before  the  time  fixed  for  payment ;  and 
if  they  do  so,  and  there  is  ultimately  any 
shortcoming,  the  transaction  will  be  reduced. 
Mack  v.  Jenkin  &  Smith,  25  Nov.  1814,  F.  C  * 

606.  Composition-Contract— Payment- 
Action  for— Remit— In  an  action  for  pay- 
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ment  of  a  composition  due  by  a  bankrupt  in 
which  the  amount  of  the  debt  was  disputed, 
a  remit  made  to  an  accountant.  MlFarlane  v. 
Russell,  1822,  2  S.  82. 

607.  Composition-Contract  —Payment- 
Objection  to  —  Bejected  Claim.  —  After  a 
claim  on  a  sequestrated  estate  has  been 
rejected,  the  claimant  has  no  right  to  object 
to  a  composition,  but  is  only  entitled  to  a 
composition  in  the  event  of  establishing  that 
a  debt  is  due  to  him.  Berry  v.  Whyte,  1826, 
2  W.  &  S.  93.  Affg.  1  Feb.  1825,  F.  C. ;  3  S. 
483* 

608.  Composition-Contract  —Payment- 
Proof— Onus. — A  purchaser  of  goods  granted 
his  bill  for  the  price,  and  having  afterwards 
become  insolvent,  offered  a  composition,  which 
was  accepted  by  his  creditors,  including  the 
seller  of  the  goods.  In  a  suspension  of  a 
charge  on  the  bill  (under  deduction  of  the 
price  of  part  of  the  goods  returned  to  the 
seller,  amounting  to  a  sum  almost  identical 
with  the  composition),  the  purchaser  averred 
that  the  re-delivery  to  the  seller  was  in  satis- 
faction of  the  composition,  and  that  the  debt 
was  therefore  extinguished.  Held  that  it  was 
for  the  purchaser  to  prove  payment  of  the 
composition;  that  if  the  re-delivery  took 
place  before  the  settlement  of  the  composition, 
it  could  not  be  payment  of  the  composition  ; 
and  that  there  being  no  evidence  on  this  point, 
there  was  a  failure  to  prove  extinction  of  the 
debt.  Callon  v.  Shanks,  1851,  14  D.  41 ;  24  J. 
23  ;  1  Stuart  39. 

609.  Composition-Contract— Payment— 
Charge — Suspension. — It  is  not  a  relevant 
reason  of  suspension  of  letters  of  horning  for 
payment  of  composition  in  a  bankrupt  estate 
that  the  indorsation  of  the  bill  charged  on  is 
under  reduction  by  the  creditors  of  the 
indorser,  and  if  reduced,  that  a  claim  of 
compensation  would  take  effect  against  the 
indorser,  by  which  the  composition  charged 
for  would  be  extinguished.  Brown  v.  Campbell 
db  Co.,  11  Feb.  1809,  F.  C* 

610.  Composition-Contract— Payment— 
Charge  —  Suspension. — Bill  of  suspension 
passed,  on  caution,  of  a  charge  on  a  composi- 
tion-contract under  a  sequestration,  by  a 
claimant  whose  title  was  unvouched  and 
denied.  Ounninghame  <£  Smith  v.  Ellegood  & 
Smyth,  1823,  2  S.  220  * 

611.  Composition-Contract— Payment— 
Charge. — A  charge  on  a  bond  for  payment 
of  a  composition  on  claims  founded  on  open 
accounts,  out  ranked  on  the  bankrupt  estate, 
sustained.  Harkness  v.  Maxwell,  1822,  1  S. 
392* 

612.  Composition-Contract— Payment  — 
Charge — Illiquid  Debt. — A  claim  for  illiquid 
damages  ranked  on  a  sequestrated  estate,  as 
to  which  there  had  been  no  investigation,  held 
not  sufficient  to  warrant  a  charge  under  a 
bond  for  composition,  in  respect  of  which  the 
sequestration  nad  been  recalled.  Pitcairn  v. 
Brown,  1823,  2  S,  576.* 


613.  Composition-Contract— Payment- 
Horning. — Letters  of  horning  on  a  bond  for 
payment  of  a  composition  containing  a  clause 
of  registration  are  competent  for  payment  of 
the  composition  on  a  debt  ranked  on  the  estate, 
though  the  bond  is  for  a  composition  on  the 
debts  generally,  without  specification  of  any 
particular  debt.  Brown  v.  Campbell  6s  Co.; 
11  Feb.  1809,  F.  C  * 

614.  Composition-Contract— Payment- 
Summary  Diligence. — Where  a  creditor  had 
been  ranked  on  a  sequestrated  estate,  and  was 
stated  in  a  petition  for  approval  of  composi- 
tion to  be  a  creditor,  held  that  the  cautioner 
was  liable  to  him  for  the  composition,  and 
summary  diligence  competent,  although  in 
the  list  given  up  by  the  bankrupt  the  creditor 
was  not  mentioned.  Smith  v.  Davidson,  1823, 
2  S.  548* 

615.  Composition-Contract— Payment- 
Summary  Diligence. — A  certificate  of  the 
amount  of  ranking,  together  with  an  extract 
of  the  bond  of  caution  for  a  composition,  held 
sufficient  to  entitle  a  party  who  had  claimed  on 
a  sequestrated  estate  to  summary  diligence  for 
the  amount  of  the  composition.  Atkinson  v. 
Walls,  1833,  11  S.  429* 

616.  Composition  -  Contract  —  Security 
—Effect  of  Changing  Security— Onus.— If  a 

party  offer  a  composition^  good  security,  and 
no  objection  be  stated  to  the  security  offered,  it 
must  be  held  good  unless  shown  to  be  bad ; 
but  if  the  security  be  changed,  the  party 
offering  it  must  show  it  to  be  good ;  and 
therefore,  in  a  question  as  to  the  validity  of  a 
composition-contract,  the  onus  lies  on  the 
party  challenging,  in  the  former  case,  and  on 
the  party  supporting  it,  in  the  latter.  Robert- 
son  v.  Ferguson,  1820,  2  Mur.  306. 

617.  Composition  -  Contract-  Trustee's 
Report— Majority— Rejection  of  Claim.— 

Observed,  that  a  trustee  is  not  entitled  to  reject, 
claims  duly  received  on  making  up  his  report 
as  to  the  concurrence  in  an  offer  of  composi- 
tion.    Tony  v.  Spence,  1827,  5  S.  825  * 

618.  Composition  -  Contract  —  Trustee's 
Report — Majority. — A  complaint  against  a 
trustee  for  delaying  to  report  the  acceptance  of 
an  offer  of  composition  by  nine-tenths  of  the 
statutory  meeting  till  the  concurrence  of  nine- 
tenths  of  the  whole  creditors  should  be  obtained, 
dismissed ;  but  observed,  that  under  the  statute 
the  trustee  is  required  to  report  forthwith  the 
concurrence  of  the  meeting,  without  waiting 
for  the  general  concurrence.  Pentland  v. 
Paterson,  1827,  6  S.  226. 

619.  Composition  -  Contract  —  Trustee's 
Report  —  Trustee's  Insanity  —  Commis- 
sioners.— Where  the  trustee  in  a  sequestration 
had  become  insane  after  his  report  of  the 
resolution  to  accept  an  offer  of  composition 
had  been  prepared  but  before  it  was  signed, 
the  court  allowed  the  report,  signed  by  the 
commissioners  for  him,  to  be  received  and 
approved  of.  Guthrie,  1845,  7  D.  637 ;  17  J. 
353* 
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620.  Creditors  —  Action  by  —  Abandon- 
ment— Estate. — In  a  multiplepoinding  the 
question  raised  was  whether  certain  funds 
belonged  to  a  firm  or  to  the  bankrupt  estate  of 
a  partner.  One  set  of  firm  creditors  lodged  a 
claim  but  refused  to  proceed  further.  Another 
set  carried  the  Question  to  trial  and  it  was 
found  that  the  funds  were  the  firm's.  Held 
that  the  first  set  of  creditors  had  abandoned 
their  claim  and  therefore  could  not  take  the 
fund  as  against  the  trustee  in  the  partner's 
sequestration.  Gallie  v.  JVylie,  1845,  7  D. 
301 ;  17  J.  154* 

621.  Creditors— Action  by  Minority- 
Trustee's  Name. — A  minority  of  creditors, 
desirous  to  try  a  question  as  to  whether  the 
bankrupt  had  right  to  an  entailed  estate  in 
fee-simple,  held  entitled  to  the  benefit  of  the 
trustee's  name,  on  keeping  him  and  the  estate 
free  of  expenses,  reserving  to  the  majority,  in 
the  event  of  the  action  proving  successful,  to 
claim  from  the  minority  the  expenses  of 
making  up  titles.  Sprot  v.  Paul,  1828,  6  S. 
1063* 

622.  Creditors— Action  by— Title  to  Sue 
—Deceased  Debtor. — Creditors  of  a  defunct 
alleged  to  have  been  insolvent  at  the  time  of 
executing  a  discharge  of  a  claim,  have  no  title 
to  sue  reduction  of  the  deed  as  having  been 
obtained  from  the  defunct  by  fraud,  but  must 
first  vest  themselves  with  the  jus  actionis  com- 
petent to  the  defunct.  Rodger  v.  Darroch,  1831, 
9  S.  671  ;  6  Fac.  427  * 

623.  Creditors— Assignation  of  Claim- 
Title  to  Sue— Compromise  of  Debt- 
Creditors  proposed  to  compromise  with  a 
debtor  to  the  estate  for  £100.  Held  that  one 
creditor  who-  offered  to  pay  £100  could  insist 
on  an  assignation  of  tne  claim  against  the 
debtor  on  condition  that  he  relieved  the  estate 
of  all  expense  and  also  that  he  should  refund 
any  surplus  beyond  his  full  claim  against  the 
estate  which  he  might  recover  in  the  action. 
8pe*ce  v.  Gibson,  1832, 11  S.  212* 

624.  Creditors— Liability  for  Expenses 
of  Action. — The  creditors  on  a  sequestrated 
estate  resolved  to  raise  an  action  of  reduction 
of  preferences  in  favour  of  a  bank.  The  agent  of 
the  bank  moved  and  carried  by  his  vote  that 
the  expenses  should  be  defrayed,  not  by  the 
trustee,  but  by  the  creditors  who  authorised 
the  action.  Held  that  they  were  to  be  paid  in 
the  meantime  by  the  trustee,  reserving  the 
question  of  ultimate  liability.  Collart  v.  Bank 
of  Scotland,  4  Dec.  1821,  F.  C. ;  1  S.  184  * 

625.  Creditors  —  Liability  for  Expenses 
of  Action— Resolution— Action  by  Trustee. 
—A  majority  of  creditors,  being  anxious  that 
the  trustee  should  not  sue  for  a  certain  debt, 
passed  a  resolution  that  the  expense  of  the 
action  should  not  be  changeable  on  the  estate. 
On  a  complaint  by  the  minority  the  resolution 
was  sustained  to  the  extent  that  the  expenses 
should  not  be  defrayed  out  of  the  portion  of 
the  funds  falling  to  the  creditors  concurring 
in  the  resolution  unless  they  availed  themselves 


of  the  decree ;  and  observed  that,  if  the  ac- 
tion succeeded,  the  funds  recovered  would  be 
exclusively  available  to  the  creditors  contribu- 
ting to  the  expense  and  the  surplus  would  fall 
to  the  bankrupt.  Gray  db  Son  v.  Newlands, 
29  June  1821,  F.  C.  ;  1  S.  94  * 

Held  further  that  the  trustee  had  a  title  to 
sue  for  the  whole  debt  and  not  merely  for  the 
share  of  the  minority.  Garden  v.  Cameron, 
1823,  2  S.  449  * 

626.  Creditor  —  Liability  for  Expenses 
of  Action. — A  creditor  having  been  assoilzied 
with  expenses  from  an  action  by  the  trustee  on 
a  sequestrated  estate,  held,  that  so  far  as  the 
creditor  was  concerned,  no  part  of  the  expenses 
incurred  by  the  trustee  could  be  charged 
against  the  estate.  Girdwood  db  Co.  v.  Fleming's 
Ors.,  24  Nov.  1821,  F.  C. ;  1  S.  166.  Scott  v. 
Ross,  1822, 1 S.  481.  Be  Tastet  <fc  Co.  v.  M' Queen, 
1  Dec.  1825,  F.  C. ;  4  S.  241.  Cleghorn  v.  Gordon, 
1827,  5  S.  203  * 

And  if  the  trustee  has  no  funds  he  is  per- 
sonally liable.  Houston  v.  Duncan,  1841,  4  D. 
80,  1220 ;  14  J.  33,  393* 

627.  Creditors —Liability  for  Expenses 
of  Action  —  Belief—  A  creditor  who  had 
applied  for  sequestration  of  a  bankrupt,  was 
involved  in  a  litigation  as  to  the  bankrupt's 
liability  to  sequestration,  but  obtained  seques- 
tration. Held  entitled  to  relief  against  all  the 
other  creditors  who  ranked  on  the  estate  for 
his  expenses.  Cook  v.  Jeffrey,  1831,  9  S.  667 ; 
6  Fac.  434. 

628.  Creditors —Liability  for  Expenses 
of  Action. — Creditors  not  attending  meetings 
are  responsible  only  for  the  expenses  of  pro- 
ceedings regularly  undertaken  with  proper 
authority.  Johnstone  v.  Carlyle,  1832,  10  S. 
667 ;  7  Fac.  608. 

629.  Creditors— Liability  for  Expenses  of 
Action— Trustee's  Authority.— Creditors  in 
a  sequestration  held  liable  in  the  expenses 
awarded  against  the  trustee  in  an  action 
raised  bv  him  without  special  authority. 
Brown  v.  'Scot,  1833,  US.  349. 

630.  Creditors— Liability  for  Expenses 
of  Action. — The  creditors  in  a  sequestration 
having  been  assoilzied  with  expenses  from  an 
action  against  them  by  the  trustee  for  accounts 
due  to  him  for  executing  the  trust,  and  having 
failed  to  recover  the  expenses  from  him,  held 
that,  in  a  auestion  inter  se,  they  were  bound  to 
relieve  each  other  of  the  expenses  in  defend- 
ing the  action  according  to  their  interests  in 
the  bankrupt  estate.  Oruickshank  v.  Tuting, 
1843,  6  D.  1198  ;  16  J.  492. 

631.  Creditors— Liability  for  Expenses 
of  Action  —  Identical  Claims.  —  A  firm 
claimed  in  a  sequestration,  for  sums  fraudu- 
lently appropriated  during  many  years  by 
their  cashier,  the  bankrupt.  During  these 
years  new  partners  had  been  assumed,  and 
two  claims  were  necessary,— one  for  the  sum 
taken  from  the  old,  the  other  that  from  the 
uew  firm.    Both  being  rejected,  two  appeals 
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were  lodged  and  sustained.  Held  that  the 
interest  of  the  two  firms  in  the  litigation 
having  been  identical,  the  trustee  could  not 
charge  the  expenses  of  the  litigation  with  the 
old  firm  so  as  to  diminish  the  dividend  of  the 
new,  nor  vice  versa.  Adam  &  Kirky.  TunnocKs 
Tr.,  1866,  5  M.  40 ;  39  J.  115  * 

632.  Creditors— Liability  for  Expenses 
of  Action  —  Mandatary's  Authority. —A 
mandate  by  a  creditor  to  another  "  to  vote  and 
act,*  held  to  entitle  the  mandatary  to  bind 
the  mandant  for  a  share  of  the  expenses  of 
a  litigation  carried  on  by  the  trustee  in 
the  sequestration.  Barclay  v.  Glendronach 
Distillery  Co.,  1868,  7  M.  9 ;  41J.  8* 

633.  Creditors  —  Liability  for  Law 
Agent's  Account.  —  Creditors  employing  a 
law  agent  under  a  special  mandate  are  liable 
for  expenses,  not  merely  mo  rata  but  singuli 
in  solidum,  and  although  he  does  not  sue  the 
estate.    Ellis  v.  Connel,  1822,  1  S.  528  * 

634.  Creditors  —  Liability  for  Law 
Agent's  Account.  —  Creditors  claiming  on 
and  attending  meetings  as  to  a  sequestrated 
estate,  and  subscribing  a  letter  to  apply  for  a 

}>rotection  to  the  bankrupt,  held  liable  to  the 
aw  agent  for  the  expenses  of  the  sequestration. 
Tod  &  Wright  v.  Brvdone,  1823,  2  S.  175. 

But  held  not  liable  to  the  agent  in  expenses 
after  the  bankrupt  had  been  discharged  on 
composition.  Guthrie  v.  Curl,  1825, 1W.&S. 
191.    Affg.  2  S.  367. 

635.  Creditor— Liability  for  Law  Agent's 
Account. — It  is  not  a  defence  to  a  creditor 
sued  for  payment  of  the  account  due  to  the 
agent  on  a  sequestrated  estate,  that  instruc- 
tions had  been  given  by  the  creditors  to  the 
trustee  to  raise  an  action  for  a  debt,  which 
not  having  been  done,  the  debt  had  been  lost 
as  the  agent  had  not  received  instructions  from 
the  trustee  to  do  so.  Young  v.  Robertson,  1827, 
5  S.  502. 

And  creditors  are  bound  to  relieve  the  agent 
of  expenses  incurred  by  him  for  behoof  of  the 
estate  on  their  instructions.  Carrick  d:  Co.  v. 
Manford,  1854,  16  D.  410 ;  26  J.  194  * 

636.  Creditors  —  Liability  for  Law 
Agent's  Account— Remit  to  Auditor.— In 
a  petition  under  the  A.  S.  6  Feb.  1806,  by  a 
law  agent  on  a  sequestrated  estate,  citation  of 
the  trustee  and  appearance  by  him  does  not 
supersede  the  necessity  of  citation  of  the 
creditors  against  whom  decree  is  craved. 
Cullen  v.  Campbell,  1829,  8  S.  197  * 

637.  Creditors  —  Liability  for  Law 
Agent's  Account— Citation. — It  is  neces- 
sary to  call  all  the  creditors  on  a  sequestrated 
estate,  in  a  petition  by  the  law  agent  for  pay- 
ment of  his  account.  Hamilton  v.  MiLaren, 
1830,  8  S.  709. 

638.  Creditors  —  Liability  for  Law 
Agent's  Account  — Sum  Appropriated.— 

At  a  meeting  of  commissioners  under  a 
trust  for  creditors,  a  special  sum  was  set  apart 
for  payment  of  the  agent's  account ;  held  that 


the  agent,  who  as  commissioner  Bigned  the 
minute,  setting  apart  the  sum,  had  no  claim 
against  individual  creditors  for  the  sum  set 
apart,  which  the  trustee  had  left  the  country 
without  paying,  nor  for  business  done  after 
the  date  of  the  minute  on  the  employment  of 
the  trustee.    Bruce  v.  Wallace,  1842,  15  J.  83. 

639.  Creditors  —  Liability  for  Law 
Agent's  Account. — In  an  action  by  an 
agent  against  the  creditors  in  a  sequestration 
for  law  expenses  incurred  to  him  on  the 
employment  of  the  trustee,  a  defence,  that 
the  creditors  were  liable  for  the  account  only 
subsidiarie  to  the  trustee  and  estate,  and  that 
the  agent  had  given  time  to  the  trustee  as  to 
a  portion  of  the  account,  so  as  to  bar  him  to 
that  extent  from  having  recourse  against  the 
creditors,  repelled.  Broaie  v.  MiFarlaneis  Ctl, 
1846,  8  D.  537  ;  18  J.  262. 

640.  Creditors  —  Liability  for  Law 
Agent's  Account. —  Held  that  a  petition 
by  an  agent  under  the  A.  S.  6  Feb.  1806, 
for  taxation  and  payment  of  an  account  of 
expenses  incurred  on  the  employment  of 
the  trustee  on  a  sequestrated  estate  against 
the  creditors  who  had  ranked,  was  competent, 
notwithstanding  that  the  creditors  denied 
their  iiability.  Brodie  v.  APFarlane's  Grs^ 
1845,  8  D.  32 ;  18  J.  34.  How  den's  Tr.  v. 
Dunlop  &  Co.,  1835,  13  S.  445  ;  10  Fac.  261. 
Gowan,  1835,  13  S.  491. 

641.  Creditors  — Liability  for  Agent's 
Account — Trustee. — A  trustee  for  creditors 
held  not  entitled  to  charge  against  the  credi- 
tors the  expenses  of  a  law  agent  employed  by 
him  to  do  business  proper  to  be  done  by  him- 
self as  trustee.  Wilson's  Tr.  v.  Wilson's  Crs., 
1863,  2  M.  9  ;  36  J.  8  * 

642.  Creditors— Liability  for  Sequestra- 
tion Expenses— Accounts  Docqueted  by 
Commissioners.— A  having  paid  her  share 
of  the  expenses  of  a  sequestration  held  not 
liable  for  the  share,  of  a  creditor  who  was 
bankrupt  because  the  trustee  had  given  indul- 
gence to  that  other  creditor ;  and  that  although 
a  bill  granted  by  that  other  creditor  had  been 
charged  against  A  in  an  account  docqueted 
by  the  commissioners,  it  was  competent  for  A 
to  plead  that  the  trustee  and  commissioners 
had  acted  ultra  vires.  Duff  v.  Greig,  1830, 
8  S.  998 ;  5  Fac.  824. 

643.  Creditors— Liability  for  Sequestra- 
tion Expenses. — The  trustee  must  recover  the 
funds  of  the  estate  before  insisting  against 
creditors  personally  for  expenses  incurred  by 
him.  Johnstone  v.  Carlyle,  1832,  10  S.  657; 
7  Fac.  508. 

644.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor— Credi- 
tor not  Banked. — Where  the  funds  appli- 
cable to  the  moveable  debts  in  a  sequestration 
are  insufficient  to  pay  expenses,  the  deficiency 
must  be  defrayed  from  the  funds  applicable  to 
the  heritable  debts.  Goodwin  v,  Brown,  1  Feb, 
1815,  F.  Cr 
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But  where  the  heritable  creditor  had  a 
power  of  sale  and  did  not  rank  in  the  seques- 
tration he  was  held  not  liable  in  the  expenses 
of  the  sequestration.  Glen  v.  Porter JUld,  1822, 
1  S.  308  * 

645.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor.— Where 
owing  to  a  deficiency  in  the  funds  in  a  seques- 
tration the  expenses  fell  to  be  levied  on  the 
sums  applicable  to  heritable  creditors,  held  that 
the  whole  expense  fell  on  a  postponed  bond- 
holder and  not  on  him  and  the  prior  bond- 
holder raUably.  Crawford  v.  Currie,  8  Mar. 
1817,  F.  C. 

646.  Creditors— Liability  for  Sequestra- 
tion Expenses  —  Heritable  Creditor.  —  An 

heritable  creditor  held  not  liable  in  the  ex- 
penses of  a  sale  of  lands  by  a  trustee  under  a 
sequestration  in  respect  of  a  transaction  be- 
tween them.    Glen  v.  Porterfield,  1822,  2  S.  22. 

647.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor.— Ques- 
tion as  to  the  liability  of  heritable  creditors  for 
the  expense  of  a  sequestration.  Kirkland  v. 
RusstU,  1824,  2  S.  630. 

648.  Creditors— Liability  for  Sequestra- 
tion Expenses  —  Heritable  Creditor.  —  A 

creditor,  holding  a  bond  and  assignation  in 
security  of  a  lease  for  payment  of  a  debt  due 
to  him  by  a  sequestrated  party  who  was 
ranked,  and  received  payment  of  his  debt  by  a 
transaction  with  the  other  creditors  on  the 
footing  of  being  an  heritable  creditor,  held  not 
liable  for  the  expenses  of  the  sequestration. 
Gardner  v.  Cuthbertson,  1824,  2  Shaw's  App. 
291. 

649.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor.— Herit- 
able creditors  are  not  liable  for  the  expenses  of 
sequestration,  except  in  so  far  as  necessary  for 
the  sale  of  the  landed  estate.  Brock  v.  Brown's 
3W.,  8  Mar.  1825,  F.  C. ;  3  S.  634  * 

And  they  are  not  liable  for  the  expenses  of 
the  sale  where  it  is  not  beneficial  tor  them. 
WLane  v.  Roberton,  1825, 4  S.  232* 

650.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor— Sale 
of  Heritage. — A  creditor  holding  an  heritable 
security  over  part  of  a  sequestrated  estate  with 
no  power  of  sale,  having  purchased  the  pro- 
perty at  a  public  sale  by  the  trustee  and 
retained  the  price  in  extinction  pro  tanto  of  his 
debt,  held  liable  for  the  expenses  of  the  sale, 
and  in  relief  of  the  prior  feu-duties.  Fergus- 
«m'j  Tr.  v.  MackechniJs  Trs.y  1829,  7  S.  887  ; 
4  Fac.  1198* 

651.  Creditors— Liability  for  Sequestra- 
tion Expenses  —  Heritable  Creditor. —  A 
heritable  creditor  held  not  liable  for  the  ex- 
penses of  a  sequestration,  or  for  charges  incurred 
through  the  actings  of  the  trustee  for  behoof 
of  the  personal  creditors.  Gibson  v.  Stephenson, 
1832,  10  S.  711. 

652.  Creditors— Liability  for  Sequestra- 
tion Expenses  —  Heritable  Creditor.  —  A 


creditor  having  a  catholic  security  over  an 
estate  is  not  liable  for  expenses  incurred  by 
the  trustee  under  a  sequestration,  save  in  so 
far  as  these  have  been  incurred  for  his  behoof. 
Globe  Insurance  Co.  v.  Turner,  1835,  13  S. 
873* 

653.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor— Trus- 
tee's Default. — The  trustee  in  a  sequestration 
was  agent  for  a  heritable  creditor.  He  sold 
parts  of  the  heritage,  paid  the  prices  to  the 
creditor,  retaining  a  part  thereof  (which  he 
misappropriated)  for  the  expenses,  and  at  the 
same  time  he  charged  the  estate  with  the  ex- 
penses. He  became  bankrupt  and  resigned. 
Held  that  the  new  trustee  was  accountable  for 
the  sura  retained  for  the  expenses  and  that  it 
must  be  held  as  retained  for  the  expenses 
chargeable  against  the  heritable  creditor.  Gib- 
son v.  Stephenson,  1836,  15  S.  143. 

654.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor  — Law 
Agent's  Hypothec. — An  heritable  creditor 
with  a  power  of  sale  purchased,  at  a  roup  by 
the  trustee  on  the  debtor's  sequestrated  estate, 
the  property  under  articles  which  bound  the 

Surcnaser  to  pay  the  price  to  the  trustee,  but 
id  not  disclose  that  the  titles  were  hypothe- 
cated to  the  debtor's  law  agent ;  and  the  price 
was  insufficient  to  pay  the  heritable  debt 
Held  that,  on  the  heritable  creditor  renouncing 
any  claim  to  the  possession  of  the  titles  or  to 
rank  for  the  surplus  on  the  sequestrated  estate, 
he  was  not  bound  to  pay  the  account  for  which 
the  titles  were  hypothecated,  or  any  of  the 
expenses  of  the  sequestration.  Grant  v.  Bain, 
1840,  2  D.  618 ;  15  Fac.  656  * 

655.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor— Trus- 
tee's Commission— Sale  of  Estate— Action. 
—  An  heritable  creditor  held  liable  to  the 
trustee  in  a  sequestration  for  the  expenses  of 
an  action  beneficial  to  the  creditor,  and  for 
commission  in  the  management  of  the  heritable 
estate,  while  the  sale  was  unavoidably  delayed, 
and  for  the  expenses  thereof ;  but  not  for  any 
commission  or  expenses  incurred  so  long  as  the 
sale  was  delayed  with  a  view  to  a  reversion  for 
the  personal  creditors.  Globe  Insurance  Co.  v. 
Turner's  Trs.,  1839,  1  D.  605* 

656.  Creditors— Liability  for  Sequestra- 
tion Expenses— Heritable  Creditor— Trus- 
tee's Commission. — An  heritable  creditor  pre- 
ferable to  the  trustee  having  consented  to  the 
sale  of  the  estate  by  the  trustee,  held  liable  for 
a  proportion  corresponding  to  his  debt  of  the 
trustee's  commission,  as  part  of  the  necessary 
expense  of  the  sale.  Lindsay  v.  Gordon,  1844, 
6  I).  518  ;  16  J.  233. 

657.  Creditors— Liability  for  Sequestra- 
tion Expenses  —  Heritable  Creditor  — 
Management  of  Heritage.—  Held  that  where 
creditors  in  a  sequestration  heritably  secured  had 
agreed  to  accept  of  a  sum  below  the  full  amount 
of  their  claims,  which  the  trustee,  with  consent 
of  the  personal  creditors,  agreed  to  pay,  personal 
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creditors  were  changeable  with  certain  expenses 
arising  out  of  the  management  and  sale  of  the 
heritable  estate,  Reid  v.  Steven,  1840,  3  D. 
83. 

658.  Creditors  —  Liability  —  Trustee's 
Authority. — Held  that,  in  an  action  against 
creditors  on  a  sequestrated  estate,  which  was 
libelled  on  the  ground  that  the  acts  from 
which  their  liability  was  inferred  were  within 
the  powers  of  the  trustee,  it  was  not  competent 
to  claim  in  respect  of  acts  alleged  to  have  been 
beyond  his  powers.  Kirkland  v.  Cadell,  1839, 
14  Fac.  204. 

659.  Creditor— Liability— Trustee  Carry- 
ing on  Bankrupt's  Business.  —  Creditors 
authorising  the  trustee  to  carry  on  a  concern 
in  which  the  bankrupt  had  been  engaged,  are 
liable  to  relieve  him  of  expenses  incurred  in 
the  business.    Bland  v.  Short,  1825,  3  S.  419  * 

660.  Creditor— Liability— Trustee  Carry- 
ing on  Bankrupt's  Business— Mandatory's 
Authority. — A  mandate  by  a  creditor  to  a 
party  to  attend  at  the  meetings  in  Kirkcaldy 
in  a  sequestration  held  to  bind  the  mandant  for 
proceedings  authorised  at  meetings  in  other 
places  concurred  in  by  his  mandatory.  At 
one  of  these  meetings  the  trustee  was  instructed 
to  purchase  goods  for  carrying  on  the  bank- 
rupt's business  and  in  this  instruction  the 
mandatory  concurred.  The  mandant  held 
liable  in  the  price  of  these  goods.  Reid  v. 
Douglas,  1830,  8  S.  793  ;  5  Fac.  615  * 

661.  Creditors  —  Liability  —  Trustee 
Carrying  on  Bankrupt's  Business  — 
Trustee's  Liability. — The  trustee  on  a 
sequestrated  estate,  acting  within  his  com- 
petence as  such,  and  executing  the  powers  of 
the  statute  in  taking  possession  of  the  bank- 
rupt's property,  can  only  bind  the  estate,  and 
has  no  power  to  bind  the  creditors  personally, 
or  to  an  extent  beyond  their  interest  in  that 
estate ;  and  therefore  held,  that  creditors  were 
not  personally  liable  for  the  actings  of  the 
trustee  in  taking  possession  of  leases  and  feus 
belonging  to  the  bankrupt. 

But  if  the  trustee  on  the  creditor's  instruc- 
tions, and  outwith  his  statutory  powers,  carry 
on  the  bankrupt's  business  then  although  the 
trustee  may  not  be  liable  beyond  the  amount 
of  the  estate,  the  creditors  who  have  given  the 
instructions  are  personally  liable  sxnguli  in 
solidum.  Kirkland  v.  Cadell,  1838,  16  S.  860 ; 
13  Fac.  649 ;  14  Fac.  1204  * 

662.  Creditors  —  Powers— Arrangement 
for  Arbitration.  —  A  meeting  of  creditors 
on  a  sequestrated  estate  cannot  fix  that  all 
disputes  thereafter  arising  shall  be  submitted 
to  arbitration.  Cook  v.  Mowbray,  1829,  7  S.  778 ; 
4  Fac.  1052  * 

663.  Creditors— Resolution— Bar  to  Re- 
duction of  Preference.—  At  a  meeting  of  the 
creditors  in  a  sequestration,  it  was  resolved 
to  abandon  all  challenge  of  an  illegal 
preference,  one  of  the  creditors  dissenting. 
Held  that  this  resolution  was  a  bar  to  an  action 
of  reduction  of  the  transaction  (which  conferred 


the  preference)  brought  two  years  afterwards 
by  trie  trustee,  but  in  reality  at  the  instance  of 
the  dissenting  creditor.  Gray  v.  Fraser,  1850, 
12  D.  684  ;  22  J.  238* 

664.  Creditors— Resolution  to  Compro- 
mise—Recall of  Sequestration.— Held  that 
a  resolution  by  a  majority  of  a  meeting  of 
creditors,  by  which  it  was  agreed  to  pay  to 
the  bankrupt  a  sum  of  money  to  withdraw  a 
petition  for  having  the  sequestration  recalled, 
and  to  renounce  his  right  to  appeal  to  the 
House  of  Lords,  did  not  bind  the  minority. 
Spence  v.  Patersoris  Tr.,  7  July  1812,  F.  C. 

665.  Creditors  —  Resolution  to  Com- 
promise—Notice—Petition by  Bankrupt— 

A  resolution  by  creditors  to  compromise  with 
an  alleged  creditor  was  objected  to  in  a  petition 
by  the  bankrupt  and  his  wife  (who  was  a 
contingent  creditor)  on  the  ground  that  this 
matter  was  not  mentioned  in  the  notice  of  the 
meeting.  Petition  dismissed  as  the  matter  had 
previously  been  under  the  creditor's  considera- 
tion. Taylor  v.  Kerr,  1835,  1  S.  &  M*L.  94. 
Affg.  11  S.  250* 

666.  Creditors  —  Resolution  —  Enforce- 
ment—Petition against  Trustee— Com- 
petency. —  A  complaint  by  a  majority  of 
creditors  to  have  a  trustee  ordained  to  carry 
out  a  resolution  of  a  meeting  of  creditors 
dismissed  as  incompetent,  because  the  minority 
were  not  called  along  with  the  trustee. 
Fergusson  v.  Berrie,  1825,  4  S.  349* 

667.  Creditors— Resolution— Four-Fifths 
—Majority  —  Sale  of  Outstanding  Debts.— 
Held  that  the  concurrence  of  four-fifths  of  the 
creditors  present  at  the  meeting  (and  not  of 
all  the  creditors)  was  sufficient  to  authorise  the 
sale  of  outstanding  debts  due  to  a  sequestrated 
estate.  Bruce  v.  Davenport  d:  Co.,  1825,  4  S. 
151* 

668.  Creditors  —  Resolution  —  Leasing 
Coal-Field— Petition    by   Bankrupt— The 

creditors  in  a  sequestration  resolved  to  take 
a  lease  of  a  coal-field  adjoining  one  belonging 
to  the  estate,  so  as  to  enable  them  to  work  the 
latter  field  to  advantage.  A  petition  and 
complaint  by  the  bankrupt  and  his  wife  (who 
was  a  contingent  creditor)  against  this  resolu- 
tion, dismissed.  Taylor  v.  Kerr,  1835,  1  S.  & 
M'L.  94.    Affg.  11  S.  250  * 

669.  Creditors  —  Resolution  —  Petition 
against  by  Trustee.— Question,  whether  it 
was  competent  for  a  trustee  under  a  seauestra- 
tion  to  present  a  petition  without  the  con- 
currence of  any  creditor  against  a  resolution  of 
a  majority  of  the  creditors,  as  to  the  admini- 
stration of  the  estate.  Haldane  v.  Bank  of 
Scotland,  1830,  8  S.  453  * 

670.  Creditors  — Resolution  — Recovery 
of  Estate— Competency.— It  is  incompetent, 
where  there  are  dissenting  creditors,  to  send  a 
bankrupt  abroad  to  recover  part  of  the  estate. 
Turner  d:  Son  v.  Wilson,  1822,  1  S.  477  * 


489 


BANKRUPTCY 


490 


671.  Creditors  — Resolution  — Sight  to 
Object  —  Estate  Bought  in.  —  Ships,  the 
property  of  a  bankrupt  firm,  were,  at  a  sale  by 
a  mortgagee,  bought  in  for  the  estate.  Held 
that  though  the  transaction  resulted  in  a 
trifling  loss,  it  was  not  a  speculation  which  a 
single  creditor  was  entitled  to  object  to,  it 
having  been  approved  of  by  a  general  meeting 
of  the  creditors.  City  of  Glasgow  Bank  v. 
Barclay's  On.,  1863,  2.  M.  142 ;  36  J.  71  * 

672.  Creditors— Resolution— Settlement 
of  Action. — A  creditor  brought  an  action  of 
reduction  of  a  decree  obtained  by  the  trustee 
in  a  sequestration  reducing  the  bill  he  claimed 
on.  Held  that  the  majority  of  creditors  had 
power  to  resolve,  not  to  oppose,  the  action, 
and.that  their  resolution  bound  the  minority. 
Davidson  v.  Lockwood  &  Co,,  1824,  2  Shaw's 
App.  362  * 

673.  Dividends— Acceleration  of— Bank- 
ruptcy Act  1856,  s.  133.— A  petition  for  the 
acceleration  of  a  first  dividend  after  the  lapse 
of  six  months  from  the  award  of  sequestration, 
refused.  Wightoris  Tr.,  1865,  4  M.  261 ;  38  J. 
141* 

674.  Dividends— Application  of— Debt 
Payable  in  Instalments.— A  debt  in  a  seques- 
tration was  payable  in  instalments.  Held  that 
a  dividend  was  not  to  be  imputed  to  total 
extinction  of  the  first  instalment,  but  was  to 
be  treated  as  so  much  payment  per  £  of 
the  whole  debt  APNee  v.  Bahnanno,  1826, 
2W.&S.  7.     Revg.  3  S.  60.* 

675.  Dividends— Application  of— Over- 
payment on  One  Item  of  Claim— Repay- 
ment— A  creditor  held  fifty  bills  under  which 
a  bankrupt  was  liable  but  was  not  the  prin- 
cipal debtor.  The  creditor  got  a  dividend  on 
the  bills,  and  thereafter  received  full  pay- 
ment of  nine  bills  from  the  principal  debtor. 
Held  that  the  creditor  must  repay  the  divi- 
dend received  on  these  nine  bills  (being  in 
excess  of  20b.  in  the  £)  and  could  not  hold  it 
as  against  the  unpaid  balance  on  the  other 
bills.  Patten  v.  Royal  Bank,  1853,  15  D.  617  ; 
25  J.  367  ;  2  Stuart  341* 

676.  Dividends  — Deduction  from  — Ex- 
penses.— Trustees  for  creditors  held  not  entitled 
to  charge  on  a  creditor's  dividend  the  whole 
expense  of  unsuccessfully  contesting  an  action 
against  them  by  him.  Carsewell  v.  M unit's 
TVjl,  1832,  10  S.  677. 

677.  Dividends— Disputed  Claim— Des- 
tination of— Act  2  and  3  Vict,  c.  41.  s.  107. 
—Held  that  a  dividend  lodged  in  bank,  under 
the  Bankruptcy  Act,  s.  107,  to  await  the  issue 
of  an  appeal,  went,  upon  the  dismissal  or  aban- 
donment of  the  appeal,  into  the  fund  for  the 
eecond  dividend.  Blair  v.  Morrison,  1844, 6  D. 
705  ;  16  J.  329  * 

678.  Dividends  —  Interdict  —  Tardy 
Claims.  —  Payment  of  a  dividend  under  a 
sequestration  at  the  expiration  of  twelve 
months  from  its  date,  interdicted  at  the 
instance  of  creditors  claiming  after  the  lapse  of 


the  ten  months,  till  it  should  be  seen  whether 
additional  funds  would  be  realised,  so  as  to 
pay  them  a  dividend  equal  to  that  of  the 
other  creditors.  Portions  v.  Wilson,  1828,  7  S. 
22.  See  Scobie  v.  HiWs  TV.,  1869,  8  M.  161 ; 
42  J.  68  * 

679.  Dividends— Participation  in— Per- 
sonal Bar. — A  trustee  in  a  sequestration, 
under  the  Act  33  Geo.  m  c.  74,  in  his  scheme 
of  division  inserted  a  claim  against  which  he 
marked  "  holds  goods,1'  and  allotted  no  divi- 
dend to  it.  He  paid  two  dividends  to  the 
other  creditors,  but  not  to  this  creditor.  This 
creditor  made  no  objection  before  the  payment, 
but  afterwards  claimed  his  share  of  the  divi- 
dends. Held  that  he  was  not  entitled  to  this. 
Jeffrey  v.  Ure  db  Miller,  1825,  1  W.  &  S.  565. 
Revg.  2  S.  646. 

680.  Dividends  —  Participation  in  — 
Tardy  Claim. — Held  that  a  claim  lodged  after 
a  dividend  was  paid  could  not  affect  that  divi- 
dend ;  but  the  claimant  was  to  be  paid  up 
equal  with  the  other  creditors  before  the  latter 
should  receive  more.  Speirs  v.  Dunlop,  1777, 
2  Pat.  437* 

681.  Dividends  —  Participation  in  — 
Tardy  Claim. — Creditors  who  have  not  pro 
duced  their  claims  before  the  expiration  oi 
ten  months  after  sequestration,  and  the  minute 
of  the  commissioners  auditing  the  trustee's 
accounts  and  ascertaining  the  first  dividend, 
are  excluded  from  all  share  of  that  dividend. 
Howe  v.  Mann,  1833,  ,12  S.  128. 

682.  Dividends  —  Participation  in  — 
Tardy  Claim— Minute  of  Estate— Act  54 
Geo.  ra.  c.  137,  ss.  32,  45.  Although  credi- 
tors had  not  lodged  their  claims  with  the 
trustee  till  within  ten  days  after  the  expiry  of 
ten  months  from  the  first  deliverance  in  a 
sequestration,  held  that  they  were  entitled  to  a 
share  of  the  first  dividend,  seeing  that  the 
minute  as  to  the  funds,  although  prepared,  had 
not  been  entered  in  the  Minute  Book.  Allan 
do  Co.  v.  LiddeU,  1840,  3  D.  238.  And  in 
order  to  exclude  creditors  this  entry  must 
bear  the  date  of  entry  (not  of  the  meeting). 
Bonar  v.  Liddell,  1841,  3  D.  830* 

683.  Dividends  —  Unclaimed  —  Interest 
on— Act  2  and  3  Vict  c.  41,  s.  135— Arrest- 
ment.— Where  a  dividend  due  to  a  creditor  in 
a  sequestration  had  been  arrested  in  the  hands 
of  the  trustee,  by  whom  it  was  consigned  in 
bank  after  his  discharge,  and  the  arrestment 
was  loosed,  held  that  the  provision  in  the 
Bankrupt  Act  as  to  interest  not  being  exigible 
on  unclaimed  dividends  did  not  apply,  and 
that  the  creditor  was  entitled  to  an  order  for 
uplifting  both  principal  and  interest.  Parker, 
1841,  3D.  1013;  16  Fac.  1059* 

684.  Estate— Abandonment— Resolution 
of  Creditors— Objection  by  Creditor.— Held 

(1)  that  a  resolution  by  a  majority  of  creditors 
to  abandon  the  estate  was  invalid  in  the  face 
of  an  otter  for  its  purchase  by  a  creditor ;  but 

(2)  that  the  creditors  were  not  bound  to  accept 
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the  offer  made.    M'Kay  v.  BrowiUee,  1866, 4  M. 
333  ;  38  J.  170.    Sprot v. Paul,  1828,  6  S.  1083* 

685.  Estate— Appropriation  of— Repeti- 
tion.— Where  certain  creditors  of  an  insolvent 
party,  without  calling  a  general  meeting  or 
having  any  legal  warrant,  took  possession  of 
part  of  the  stock,  and  divided  it  among  them- 
selves in  proportion  to  their  debts,  ana  agreed 
to  contribute  sums  towards  enlarging  the  divi- 
dend arising  out  of  the  residue,  for  the  other 
creditors, — held,  in  a  question  with  a  creditor 
who  was  no  party  to  this  arrangement,  that 
they  must  either  restore  to  the  estate  the 
abstracted  goods  or  their  value,  or  pay  the 
creditor  in  full.  Crawford  v.  Black,  1829,  8  S. 
158 ;  5  Fac.  143  * 

686.  Estate  —  Bankrupt  Carrying  on 
Two  Businesses  —  Massing  of  Estates  — 
Banking. — A  carried  on  business  under  his 
own  name  and  a  separate  business  under  a 
firm  name.  A  having  become  bankrupt,  held 
that  the  assets  of  both  businesses  were  to  be 
massed  and  that  creditors  of  both  businesses 
were  to  rank  on  it  alike.  Reid  v.  Chalmers, 
1828,  6  S.  1120* 

687.  Estate— Debt  Due  to  Two  Sequestra- 
tions—Claim  by  Trustee  in  the  One  against 
Trustee  in  the  Other— Trustee— Power- 
Insolvency. — A  was  partner  of  the  firm  X  and 
of  the  firm  Y.  He  held  a  bond  in  his  own  name, 
but  really  for  these  two  firms.  The  two  firms 
were  sequestrated  and  also  A ;  and  the  trustee 
on  Y'8  and  on  A's  estate  was  the  same  party. 
The  whole  bond  was  paid  to  the  trustee  on  the 
Y  estate  and  after  paying  part  of  the  sum  he 
died  insolvent.  In  an  action  by  the  trustee  on 
the  X  estate  against  the  succeeding  trustee  on 
the  Y  estate  for  the  balance,  held  that  the  Y 
estate  was  not  liable  (unless  the  balance  was 
paid  into  it)  as  its  trustee  had  no  power  to 
receive  more  than  the  half  of  the  sum  in  the 
bond  reserving  action  against  the  trustee  on  A's 
estate.  Dennistoun  v.  Newbigging,  1829,  8  S. 
168 ;  5  Fac.  147.* 

688.  Estate  —  Disposition  to  Trustee  — 
Interdict. — A  party  bought  lands  and  became 
bankrupt  before  he  paid  the  price.  A  party  who 
was  interested  in  the  price  sought  to  interdict 
the  bankrupt  from  conveying  the  lands  to  the 
trustee  in  his  sequestration.  Interdict  refused. 
as  the  trustee  would  take  the  right  as  it  stood 
in  the  bankrupt  and  therefore  the  party  would 
not  be  injured.   Cordon  v.  Kemp,  1836, 15  S.  187. 

689.  Estate  —  Distribution  o£  —  After 
thirty  days'  notice  of  the  state  of  funds  and 
scheme  of  division  being  prepared  and  no 
objections  lodged,  the  trustee  may  pay  away 
the  funds,  without  reserving  any  part  to  answer 
the  claims  disallowed.  Connel  v.  Ferrier,  16  Jan. 
1813,  F.  C. 

690.  Estate— Distribution  o£— Authority 
granted  to  a  trustee  to  divide  the  funds  of  a 
sequestrated  estate  where  they  exceeded  the 
amount  of  the  debts,  without  abiding  the 
statutory  periods  of  division.  M'NaughJton, 
1852,  24  J.  463. 


691.  Estate— Insurance  Broker— Prem- 
iums—Guarantee— Ranking.— An  insurance 
broker  guaranteed  the  payment  of  the  premiums 
of  an  insurance  policy  and  became  bankrupt. 
i&ta(l)  that  the  premiums  unuplifted  at  the  date 
of  bankruptcy  did  not  belong  to  the  trustee  in 
bankruptcy  but  to  the  insurers ;  and  (2)  that 
although  the  insurers  had  uplifted  all  the 
premiums  they  could,  they  were  entitled  to  rank 
for  the  balance  on  the  broker's  estate  in  virtue 
of  the  guarantee.  Bertram  v.  Richmond  <t 
Freebairrfs  Tr.,  26  Nov.  1802,  F.  C.  Smith  v. 
Richmond  &  Freebairris  Tr.,  14  May  1812,  F.  C. 

692.  Estate  —  Insurance  Policies  — 
Counterclaim  by  Insurers— Deduction  of 
Securities. — A  bankrupt  had  three  policies  on 
his  life  effected  with  an  insurance  company  to 
whom  he  was  indebted,  and  with  whom  two  of 
the  policies  were  deposited  in  security  of  a  por- 
tion of  his  debt.  In  an  action  by  his  trustee, 
who  claimed  right  to  all  the  policies,  on  payment 
of  the  secured  portion  of  the  debt,  free  of  all 
claim,  by  the  insurance  company,  held  that  the 
trustee  was  entitled  to  delivery  of  the  policies 
in  the  hands  of  the  insurance  company,  but  that 
the  company,  so  long  as  the  bankrupt  remained 
indebted  to  them,  would  be  entitled  to  refuse 
performance  of  their  obligations  under  the 
policies.  Observed  (1)  that  that  right  con- 
stituted a  valuable  security  over  the  estate  of 
the  bankrupt  which  the  company  was  bound 
to  deduct  from  their  claim  ;  (2)  that  the  company 
could  not  set  off  the  debt  due  by  the  bankrupt 
against  the  surrender  values  of  the  policies. 
Borihwich  v.  Scottish  Widows  Fund,  1864,  2  M. 
595 ;  36  J.  290* 

693.  Estate— Interim  Management— Ap- 
peal— Where  an  appeal  was  entered  against  a 
sequestration  and  the  election  of  a  factor,  the 
court  refused  to  order  the  election  of  a  trustee 
to  secure  the  estate  reserving  to  an  interim 
factor  who  had  been  appointed  to  apply  to  the 
Bill  Chamber.    Ker  v.  Scot,  1829,  7  S.  893. 

694.  Estate  —  Interim  Management- 
Devolution  on  Sheriff-Clerk— Election  of 
Trustee. — It  is  competent,  pending  a  com- 
petition for  the  office  of  trustee  on  the 
resignation  of  a  former  trustee,  to  devolve  the 
management  of  a  sequestrated  estate  on  the 
sheriff-clerk.  Mackenzie  v.  Howard?*  Trs^  25 
Feb.  1820,  F.  C  * 

695.  Estate— Interim  Management— Elec- 
tion of  Trustee.—  In  a  competition  for  the 
office  of  a  trustee,  warrant  granted  to  the  pre- 
ferred competitor  to  act  pending  an  appeal  to 
the  House  of  Lords  by  his  opponent.  Jfurlong 
v.  WNair,  1  Feb.  1809,  F.  C* 

696.  Estate  —  Recovery  of—  Dividend- 
Condition.—  Held  that  a  wife  could  draw  a 
dividend  on  provisions  in  the  marriage-contract 
out  of  her  divorced  husband's  estate  only  on 
condition  that  she  granted  deeds  to  enable  the 
trustee  to  recover  funds  in  Chancery  which  had 
fallen  to  her  husband  jure  mariti.  Aitken  v. 
GreenhiU,  1826,  4  S.  474. 
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697.  Estate— Recovery  of— Repetition- 
Illegal  Preference.— A  trustee  sued  a  creditor 
for  repetition  of  the  value  of  goods  delivered 
to  him  by  the  bankrupt  either  after  the  appli- 
cation for  sequestration  or  aixtv  days  before. 
The  Lord  Ordinary  held  that  the  action  (not 
being  for  reduction  of  the  transaction)  was 
irrelevant  if  the  goods  were  delivered  before 
the  application ;  and  the  court  remitted  with 
instructions  to  the  sheriff  to  order  the  pursuer 
to  set  forth  the  facts  as  to  the  delivery  after  the 
application.    Jaffray  v  Home,  1828,  7  S.  11. 

698.  Estate— Sale  by  Creditor  without 
Authority  —  Compensation.  —  An  acceding 
creditor  to  a  voluntary  trust  obtained  from  the 
bankrupt  a  quantity  of  grain  which  he  sold. 
Held  (1)  that  he  was  not  entitled  to  set  off  the 
price  against  his  debt  or  retain  it  in  payment  of 
nis  dividend,  and  (2)  that  as  he  had  sold  with- 
out the  trustee's  authority  he  must  consign  the 
whole  price,  without  deduction  of  part  which 
he  had  failed  to  recover,  or  of  payments  made 
to  the  bankrupt  without  authority  of  the  trus- 
tee.   Meldrum's  Trs.  v.  Clark,  1826,  5  S.  122. 

699.  Estate— Sale  of  —  Reduction  — Ad- 
rertisement— "Month." — The  trustee  in  a 
sequestration  assoilzied  from  an  action  of  reduc- 
tion of  the  sale  of  the  estate  founded  on  the 
circumstance  that  the  advertisement  in  the 
Gazette  did  not  appear  two  months  before  the 
sale  as  required  by  section  56  of  54  Geo.  ill. 
c  137,  seeing  that  the  action  was  brought 
five  years  after  the  sale.  Observed  that 
"month"  means  calendar  month.  Smith  v. 
Roberto*,  1826,  4  S.  442. 

700.  Estate— Sale  of— Petition  by  Bank- 
nipt. — The  creditors  of  a  bankrupt  resolved 
that  his  estate  should  be  exposed  to  sale,  and 
this  became  final,  and  the  trustee  advertised  a 
sale.  On  a  petition  by  the  bankrupt  to  have 
the  sale  prohibited,  held  that  answers  should  be 
ordered,  although  the  sale  was  thereby  sus- 
pended ;  but  that  on  the  merits  the  petition 
ought  to  be  refused.  Pentland  v.  Paterson,  1827, 
5S.889* 

701.  Estate— Sale  of— Removal  of  Trus- 
tee—Sight of  New  Trustee  to  Repudiate 
the  8ala — The  trustee  on  a  bankrupt  estate 
sold  furniture,  and  duly  executed  an  assigna- 
tion. The  purchaser  paid  part  of  the  price. 
The  trustee  was  then  removed ;  but  after  his 
removal  he  received  the  balance  and  delivered 
the  assignation.  The  purchaser  allowed  the 
bankrupt  to  remain  in  possession  of  the  furni- 
ture. Held  that  the  purchaser  having  paid  in 
bona  fide,  the  assignation  was  good  evidence  of 
the  contract  of  sale,  and  by  its  delivery  the  sale 
was  completed,  and  the  new  trustee  could  not 
repudiate  it.  Mitchell  v.  Major,  1856,  19  D. 
30 ;  29  J.  6. 

702.  Estate— Sale  of  Heritage— Burdens 
— 54  Geo.  m.  c.  137,  s.  42.— Heritable  pro- 
perty conveyed  to  a  trustee  under  the  Bank- 
ruptcy Act  can  be  sold  only  under  the  burden 
of  the  securities  over  it ;  and  a  purchaser  is  not 


relieved  from  them  by  paying  the  price  to  the 
trustee.    M'Lane  v.  Roberton,  1825,  4  S.  232  * 

703.  Estate— Sale  of  Heritage— Burdens. 

— Part  of  a  sequestrated  estate  was  exposed  to 
sale.  A  purchaser  paid  the  greater  part  of  the 
price  to  the  trustee,  who  put  it  to  the  credit  of 
the  estate,  and  after  some  time  became  bank- 
rupt, and  resigned,  without  clearing  off  an 
heritable  debt.  Held  that  the  creditors  were 
bound  either  to  give  the  purchaser  a  disencum- 
bered title  or  to  repeat  the  money  paid  by  him. 
Moir  v.  Paul,  1830,  8  S.  823  ;  5  Fac.  651.  * 

704.  Estate— Sale  of  Heritage— Heritable 
Creditor. — Question  as  to  the  right  of  a  trustee 
on  a  sequestrated  estate  to  receive  the  price  of 
heritable  subjects  in  preference  to  heritable 
creditors.    KirUand  v.  Russell,  1824,  2  S.  630. 

705.  Estate— Sale  of  Heritage— Heritable 
Creditor — Vesting. — The  trustee  on  a  seques- 
trated estate  cannot  prevent  an  heritable 
creditor  holding  a  bond  and  disposition  in 
security,  with  powers  of  sale,  from  selling, 
without  qualifying  some  substantial  injury 
to  be  suffered  by  the  creditors.  Beveridge  v. 
Wilson,  1829,  7  S.  279 ;  4  Fac.  348  * 

706.  Estate— Sale  of  Heritage— Heritable 
Creditor — Vesting. — Held  that  a  trustee  had 
no  interest  to  object  to  an  heritable  creditor 
who  was  proceeding  to  sell,  that  as  treasurer  of 
a  society  ne  was  not  in  right  of  a  disposition 
in  security  granted  to  a  preceding  treasurer. 
Kerr  v.  Wood,  1830,  8  S.  628. 

707.  Estate— Sale  of  Heritage  —  Inhibi- 
tion,— Held  that  the  purchaser  of  an  heritable 
property  which  had  been  sequestrated  must 
pay  the  price  to  the  trustee,  although  an 
inhibition  used  by  a  creditor  of  the  bankrupt 
had  not  been  discharged.  Ferrier  v.  Penny* 
cuick,  8  July  1812,  F.  C  * 

708.  Estate— Sale  of  Heritage— Purchase 
by  Creditor— Retention  of  Price.— Bill  of 
suspension  passed  as  to  the  right  of  an  heritable 
creditor,  who  purchased  the  property  publicly 
exposed  to  sale  under  the  Bankrupt  Act,  to 
retain  the  price  in  payment  of  his  debt 
Marshall  v.  Sanders,  1824,  2  S.  685* 

709.  Estate— Sale  of  Heritage— Purchase 
by  Creditor— Act  2  and  3  Vict.  c.  41.— Herit- 
able subjects,  the  property  of  a  sequestrated 
bankrupt,  having  been  exposed  to  sale  by 
public  roup,  under  s.  91  of  the  Act,  by  the 
trustee,  under  articles  executed  by  him  and 
by  an  heritable  creditor,  held  that  the  creditor 
was  entitled,  under  s.  99,  to  purchase  them. 
Cruickshank  v.  WiUiams,  1849, 11  D.  614  ;  21  J. 
180* 

710.  Estate— Sale  of  Heritage— Purchase 
by  Trustee— Discharge  of  Trustee— Title.— 
Held  (1)  that  the  purchase  by  the  trustee  in  a 
sequestration  at  a  public  roup  of  the  bankrupt's 
heritage  was  voidable  not  void ;  (2)  that  the 
trustee  thereafter  having  been  discharged,  the 
discharge  must  first  be  reduced ;  and  (3)  that 
the  creditors  alone,  and  not  the  bankrupt,  had 
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a  title  to  sue  for  reduction.  Fraser  v.  Hankey 
&  Co.,  1847,  9  D.  415  ;  19  J.  164  * 

711.  Estate— Sale  of  Heritage— Purchase 
by  Trustee.— Where  the  trustee  on  a  seques- 
trated estate  purchased  the  lands  belonging  to 
the  estate  in  violation  of  the  Bankruptcy  Act, 
and  the  sale  was  therefore  void,  held  that  he 
was  liable  in  the  difference  between  the  price 
offered  at  the  sale  and  a  lower  price  which  the 
lands  realised  at  the  subsequent  sale.  WhytJs 
Tr.  v.  Burt,  1861, 13  D.  679 ;  23  J.  431  * 

712.  Estate— Sale  of  Heritage— Re-Sale. 

— Where  the  purchaser  of  an  heritable  subject 
sold  by  a  trustee  in  a  sequestration  failed  to 
implement  the  conditions  of  the  sale,  held  that 
the  creditors  might  validly  resolve  on  a  re-sale 
of  the  subjects.  M'CaUum  v.  OUmour,  1835, 
13  S.  943. 

713.  Estate— Sale  of  Outstanding  Debts 
—Informalities— Advertisement— A  sale  of 
the  outstanding  debts  of  a  sequestrated  estate 
sustained,  although  the  statutory  provisions  as 
to  advertisement  had  not  been  strictly  observed. 
Smith  v.  Roberton,  1826,  4  S.  442  ;  1  Fac.  353. 

714.  Estate— Sale  of  Outstanding  Debts 
—Purchaser's  Title  to  Sue— Bankruptcy 
Act  1856,  s.  112.— A  private  sale  by  the 
trustee  and  commissioners  of  an  outstanding 
debt  due  by  a  company  to  a  sequestrated  estate, 
though  afterwards  approved  of  by  the  creditors, 
is  not  effectual  to  convey  the  right  thereto ; 
and  an  objection  on  the  part  of  one  of  the 
partners  of  the  company  to  the  purchaser's  title 
to  sue  for  payment  of  it,  sustained,  although  he, 
as  a  creditor  on  the  estate,  had  drawn  his 
share  of  a  dividend  consisting  in  part  of  the 
price  of  the  outstanding  debt.  Crickton  v.  Bell, 
1833,  11  S.  781.  Robertson  v.  Adam,  1857,  19 
D.  502* 

715.  Estate  —  Security  for  Bills.  —  A 

granted  a  feu-disposition  containing  a  reserved 
burden  in  security  of  advances  by  A.  A  also 
granted  a  back-letter  to  the  disponees  stating 
that  the  security  covered  bills  which  the 
disponees  accepted  to  enable  A  to  raise  the 
money.  A  become  bankrupt  B  discounted 
the  bills  ;  but  they  were  not  paid  by  A  or  the 
disponees.  Held  that  B  had  no  right  to  the 
sum  recovered  under  the  security  as  against 
As  trustee.  Qibson-Craig  v.  Burke,  1835,  13  S. 
893  ;  10  Fac  648. 

716.  Estate— Vesting  of— Acquirenda  — 
Discharge  of  Bankrupt— Under  the  will  of  a 
person  who  died  in  1860  the  wife  of  a  bankrupt 
got  a  legacy  which  vested  in  1866.  The  bank- 
rupt was  discharged  in  1863.  Held  therefore 
that  the  trustee  in  the  sequestration  had  no 
claim  to  this  legacy.  Turner's  Tr.  v.  Turner, 
1868,  7  M.  6  ;  41  J.  6  * 

717.  Estate— Vesting  of— Acquirenda --- 
Discharge  of  Trustee— Election  of  New 
Trustee— Sederunt  Books.— New  funds  hav- 
ingemerged  in  a  sequestrationafterthe  discharge 
of  the  trustee,  and  the  transmission  of  the 
sederunt-books  to  the  Lord  Clerk  Register  (the 


bankrupt  not  having  obtained  his  discharge) 
the  court,  on  the  application  of  the  discharged 
trustee  and  a  creditor,  remitted  to  the  sheriff  to 
appoint  a  meeting  to  be  held  for  the  election 
of  a  new  trustee  and  granted  warrant  for  the 
transmission  of  the  sederunt-books  in  the 
sequestration.  Thomson,  1863,  2  M.  325 ;  36 
J.  162.    Russell  <&  Christie,  1867,  5  M.  282* 

718.  Estate— Vesting  of —Acquirenda — 
Bight  of  Reversion.  —  Question,  whether  a 
sequestrated  bankrupt  is  under  an  obligation 
to  convey  to  the  trustee  a  right  of  reversion 
subsequently  acquired  by  him,  so  that  the 
trustee  may  adjudge  in  implement.  Christie 
v.  Louden,  1835, 14  S.  191  * 

719.  Estate— Vesting  of— Acquirenda — 
Supplementary  Sequestration  —  Bar  —  Act 
54  Geo.  m.  c.  137.—  Held  that,  without  an 
express  agreement,  a  supplementary  sequestra- 
tion or  a  claim  by  creditors  for  a  conveyance  of 
subsequent  acquisitions  of  the  bankrupt,  may 
be  barred  by  the  conduct  of  the  trustee  and 
commissioners,  and  by  an  acquiescence  in  a 
course  of  trading  by  the  bankrupt  for  his  own 
behoof ;  and  issues  sent  to  a  jury  to  ascertain 
the  fact.     Christie  v.  Louden,  1835, 14  S.  191  * 

720.  Estate— Vesting  of— Acquirenda — 
Supplementary  Sequestration.  —  Supple- 
mentary sequestration  and  adjudication  awarded 
as  to  certain  heritable  subjects  to  which  the 
bankrupt  had  succeeded  on  his  father's  death, 
pending  the  original  sequestration.  Crawford 
v.  CabbeU,  1837,  15  S.  1254. 

721.  Estate— Vesting  of— Adjudication 
—Ancestor's  and  Heir's  Creditors— Dili- 
gence—Act  1661,  c.  21.— A  general  adjudica- 
tion under  the  Bankrupt  Statute  of  the  estates 
of  an  heir  in  favour  of  the  trustee  on  his 
sequestrated  estate  within  three  years  from  the 
ancestor's  death  carries  the  property  inherited 
from  the  ancestor  by  the  heir  and  constitutes 
complete  diligence  in  favour  of  the  ancestor's 
creditors  in  the  sense  of  the  Act  1661,  c.  21,  so 
as  to  give  them  a  preference  over  his  estates  as 
against  the  heir's  creditors,  without  the  necessity 
of  any  separate  adjudication.  APLacklan  v. 
Bennet,  1826,  4  S.  712.  Affg.  3  W.  &  S.  449 ; 
1  Fac.  689. 

722.  Estate— Vesting  of- Adjudication 
—Objections  to  Title.— Where  a  bankrupt 
had  erroneously  made  up  titles  to  land  and 
the  trustee  proceeded  to  make  them  up  correctly 
and  applied  for  an  adjudication  other  parties 
objected  that  they  were  in  right  of  the  lands. 
The  court  adjudged  the  lands  reserving  to 
those  parties  to  make  good  their  claim  against 
the  trustee.    Paul  v.  Boyd,  1829,  7  S.  621. 

723.  Estate— Vesting  of— Adjudication 
— Infeftment  of  Creditor  — Act  1696  — 
Novum  debitum. — A  party  purchased  lands 
and  in  terms  of  the  contract  granted  an  herit- 
able bond  to  the  seller.  Before  the  creditor 
was  infeft  the  purchaser  became  bankrupt. 
Held  (I)  that  although  the  bond  was  not  granted 
till  two  months  after  the  sale  it  was  a  novum 
debitum,  and  the  Act  1696  did  not  apply ;  and 


497 


BANKRUPTCY 


498 


(2)  that  an  adjudication  by  the  trustee,  although 
arawn  hack  to  the  date  of  the  first  deliverance 
in  the  sequestration,  was  not  preferable  to  the 
seller's  subsequent  infeftment.  Cormack  v. 
Anderson,  1829,  7  S.  868 ;  4  Fac.  1166  * 

724.  Estate— Vesting  of— Adjudication 
— Date  ol — The  Crown  on  a  motion  by  a 
trustee  for  confirmation  and  adjudication  of 
the  bankrupt's  estate  obtained,  in  the  absence 
of  the  trustee's  counsel,  a  delay  till  next  day, 
the  purpose  of  this  being  for  the  Grown  by 
writ  of  extent  to  get  a  preference  before 
adjudication.  Held  incompetent  to  insert  in 
the  decree  of  adjudication  pronounced  next 
day  a  declaration  that  it  should  have  effect  as 
if  pronounced  the  previous  day.  Tipper  v.  TKe 
King,  1830,  8  S.  785. 

725.  Estate— Vesting  of— Adjudication 
—Reversion  in  Voluntary  Trust  — A 
executed  a  settlement  of  his  estate  in  favour  of 
B  and  thereafter  executed  a  trust  for  creditors, 
the  residue  to  be  conveyed  to  him  whom  failing 
to  B.  B  made  up  no  title  but  being  seques- 
trated disponed  this  estate  to  his  trustee.  The 
trustee  charged  B  to  enter  as  heir  to  A  under 
the  existing  investiture  and  on  his  failure  to 
do  so  sought  adjudication  in  implement.  Held 
he  was  not  entitled  to  this  as  B  had  merely  a 
right  of  reversion  under  A's  trust  and  this  alone 
was  carried  to  B's  trustee.    Benton  v.  Girvan, 

1833,  12  S.  266* 

726.  Estate— Vesting  of— Adjudication— 
Conveyance  by  Trustee— Death  of  Trustee 
—New  Trustee.— A  bankrupt  who  was  in 
right  of  heritage  died  without  conveying  it  to 
the  trustee  ;  the  trustee  onerously  disponed  it 
to  a  third  party,  but  died  without  obtaining  a 
special  adjudication  in  his  favour.  The  court 
thereafter  granted  a  petition  for  a  special 
adjudication  in  favour  of  the  succeeding 
trustee,  to  enable  him  to  implement  the 
conveyance  by  the  prior  trustee.  Beattie, 
1836,  15  S.  157. 

727.  Estate— Vesting  of— Adjudication 
—Death  of  Bankrupt— On  the  death  of  a 
bankrupt,  the  court,  on  a  petition  by  the 
trustee,  adjudged  from  the  bankrupt's  heirs 
heritage  in  which  the  bankrupt  was  infef t  but 
which  was  not  known  to  the  trustee.    Ramsay  y 

1834,  12  S.  385. 

728.  Estate— Vesting  of— Advances  to 
Bon — Bepayment.— A  father  when  solvent 
advanced  money  to  his  son  to  purchase  a  cap- 
taincy for  which  his  father's  bookkeeper  took 
an  acknowledgment.  The  acknowledgment 
was  afterwards  delivered  up  to  the  son.  Held, 
on  the  father's  bankruptcy,  that  his  creditors 
had  no  claim  of  repayment  against  the  son. 
MacdougaWs  Grs.  v.  MacdougaU,  31  Jan.  1804, 
F.  C. ;  M.  "Bankrupt"  App.  No.  21* 

729.  Estate— Vesting  of— Advances  to 
Minor— Gift— Repayment— O/rinion  by  the 
court,  that  where  a  party  engaged  in  trade 
and  apparently  solvent  makes  advances  bona 
fide  ana  animo  donandi  for  the  maintenance 
of  a  minor  brother,  his  creditors  are  not  en- 


titled to  claim  repayment  of  these  by  proving 
that  the  party  was  insolvent  at  their  date. 
Drummond  v.  Swayne,  1834,  12  S.  342  ;  9  Fac. 
205* 

730.  Estate— Vesting  of— Appropriation 
—Letter  Addressed  hut  Undelivered.— A 

party  enclosed  in  a  letter  addressed  to  his 
creditor  an  indorsed  bill  and  several  one-half 
bank  notes  in  payment  of  his  debt.  He 
directed  his  servant  to  deliver  it  to  the  post 
next  morning  and  placed  it  where  the  servant 
would  get  it.  In  the  night  he  died,  and,  as 
he  was  insolvent,  his  creditors  voluntarily 
appointed  a  trustee.  The  letter  was  not 
delivered  to  the  post  and  came  into  the 
trustee's  hands.  Held  that  the  creditor  to 
whom  the  letter  was  addressed  was  preferable 
on  the  contents  to  the  trustee.  Crawford  v. 
Kerr,  18  Nov.  1807,  F.  C. ;  M.  "Moveables" 
App.  No.  2  * 

731.  Estate  —  Vesting  of— Assignation 
of  Crop  without  Possession.—  Ruled  in  a 
jury  trial,  that  an  assignation  of  a  tenant's 
crop  and  stocking,  followed  by  symbolical 
delivery  and  an  instrument  of  possession, 
but  without  actual  change  of  possession,  was 
ineffectual  to  exclude  the  right  of  the  trustee 
on  the  tenant's  sequestrated  estate.  Roberts  v. 
Wallace,  1842,  5  D.  6* 

732.  Estate  — Vesting  of— Assignation 
of  Lease. — Circumstances  in  which  an  assigna- 
tion of  a  lease  (part  of  a  partnership  stock)  by 
one  partner  to  another  was  preferred  to  the 
trustee  of  the  creditors  of  the  cedent,  adjudg- 
ing under  the  Bankrupt  Act.  Russell  v.  E.  of 
Breadalbane,  1823, 2  S.  62.  Remitted  1W.&S. 
391.  Adhered  to  and  affirmed,  5  S.  891 ;  2  Fac. 
584  ;  5  W.  &  S.  256* 

733.  Estate— Vesting  of— Assignation 
of  Lease— Collusion.— A  company  assigned 
a  lease  to  a  bank  and  the  bank  granted  a 
back-letter  stating  that  this  was  in  security 
and  a  sub-lease  to  the  company  but  without 
rent  The  assignation  was  intimated  to  the 
landlord  but  the  company  remained  in  pos- 
session. Held  that  this  was  a  collusive  pro- 
ceeding and  that  therefore  the  assignation 
was  not  good  against  the  company's  trustee 
in  bankruptcy.  Brock  v.  CabbeU,  29  Nov. 
1822,  F.  C. ;  2  S.  52.  Remitted  3  W.  &  S.  75. 
Adhered  to  and  affirmed,  8  S.  647  ;  5  Fac.  499  ; 
5W.&S.  476  * 

734.  Estate  —  Vesting  of— Assignation 
of  Lease— No  Intimation  before  Sequestra- 
tion.— An  assignation  by  a  sub- tenant  of  his 
lease  in  security  of  debt  was  intimated  to  the 
principal  tenant  but  not  to  the  possessors  of 
the  subject.  No  possession  was  taken  on  the 
lease.  Held  that  it  was  not  effectual  against 
the  trustee  under  a  sequestration  of  the  estates 
of  the  sub-tenant ;  and  that  an  intimation  of 
the  assignation  to  the  possessors  after  seques- 
tration but  before  the  trustee's  adjudication  was 
unavailing.  Inglis  <£  Co.  v.  Morisorts  TV., 
1829,  7  S.  469 ;  4  Fac.  609* 
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735.  Estate  —  Vesting  of—  Assignation 
of  Lease. — An  assignation  by  a  tenant  of  his 
lease  and  moveable  machinery  to  a  creditor  in 
security  held  ineffectual  to  confer  a  right  on 
the  creditor  as  against  the  tenant's  trustee  in 
bankruptcy  seeing  that  although  the  assigna- 
tion was  intimated  to  the  landlord  the  tenant 
had  continued  in  possession  of  the  lease  and 
machinery.  Benton  v.  Craig,  1864,  2  M.  1365 ; 
36  J.  687  * 

736.  Estate  —  Vesting  of—  Assignation 
after  Sequestration— I  0  U— Title  to  Sue. 
— A  sued  the  granter  of  an  I  O  U,  which  waB 
in  favour  of  B,  for  payment  founding  upon  an 
assignation  to  her  (A)  by  B  after  sequestration 
of  B's  estate.  Held,  that  as  ex  facie  the  right 
to  the  I  0  U  appeared  to  belong  to  the  seques- 
trated estate,  the  action  could  not  proceed  in 
the  absence  of  a  representative  thereof ;  and 
as  the  trustee  was  dead,  and  the  pursuer 
declined  to  take  steps  to  have  a  new  trustee 
appointed,  plea  of  no  title  sustained,  and 
action  dismissed.  Richards  v.  Cuthbert,  1866, 
5  M.  1 ;  39  J.  9* 

737.  Estate  — Vesting  of  —  Bankrupt's 
Divestiture— Inability  to  Convey  Land- 
Act  54  Geo.  m.  c.  137,  s.  29.— After  a  party 
has  been  adjudged  bankrupt  he  is  divested  of 
his  estate  and  cannot  alienate  or  encumber  his 
lands  even  although  his  trustee  in  bankruptcy 
has  not  made  up  his  title  thereto.  Walkers 
Trs.  v.  Mansfield,  1835, 1  S.  &  M'L.  203.  Affg. 
11  S.  813  * 

738.  Estate  —  Vesting  of  —  Beneficium 
Competentia  —  Salary  —  Acquirenda,— A 

pursuivant-at-arms  had  a  salary  of  £16,  and 
casual  fees  of  about  £10  annually.  Held  that 
the  fees  subsequently  accruing  were  attachable 
by  his  creditors ;  that  this  could  be  done  by  a 
supplementary  sequestration ;  but  that,  as  the 
salary  and  fees  did  not  exceed  an  adequate 
fund  of  subsistence,  he  was  entitled  to  them 
as  means  of  support  Moinet  v.  Hamilton, 
1833,  11  S.  348  * 

739.  Estate— Vesting  of—  Bills— Inter- 
dict against  Trustee  Indorsing— Compensa- 
tion.— A  firm  in  Glasgow  on  13th  April  sent 
bills  to  London  for  acceptance.  The  14th  April 
was  a  holiday  in  London,  but  on  the  15th  the 
London  firm  returned  the  bills  accepted.  The 
Glasgow  house  stopped  payment  on  14th  April, 
and  was  afterwards  sequestrated.  Held  that 
the  acceptors  were  entitled  to  an  interdict  to 
prevent  the  trustee  in  the  sequestration  from 
indorsing  these  bills  for  value,  so  as,  by  rais- 
ing questions  with  third  parties,  to  deprive 
the  acceptors  of  a  plea  of  compensation  which 
they  could  plead  against  the  trustee  himself, 
the  state  of  indebtedness  falling  to  be  ascer- 
tained as  at  the  date  of  the  bankruptcy.  Harvey, 
Brand  <&  Co.  v.  Buchanan,  Hamilton  <£<  Co.'s 
Tr.,  1866,  4  M.  1128  * 

740.  Estate— Vesting  of— Book  Debts 
— Bankrupt  Collecting  —  Application  to 
Court— Act  2  and  3  Vict.  c.  41.— A  petition 
by  the  trustee  in  a  sequestration  under  2  and  3 


Vict,  c  41,  stating  that  the  bankrupt  had  been 
collecting  his  book  debts  subsequently  to  the 
sequestration,  and  praying  for  warrant  to 
ordain  him  to  repeat  the  money,  and  to  im- 
prison him  until  he  should  do  so,  ought  to  be 
8 resented  to  the  sheriff  and  not  to  the  Lord 
'rdinary  on  the  Bills.  Wilson's  TV.,  1840, 
2  D.  1462 ;  15  Fac.  1568* 

741.  Estate  —  Vesting  of—  Entailed 
Estate  —  Forfeiture.  —An  entail  provided 
that  if  any  heir  should  succeed  to  a  peerage 
the  estate  should  devolve  on  the  next  heir.  A, 
an  heir  in  possession  did  so  succeed,  the  estate 
devolved,  and  A  died  and  his  estate  was 
sequestrated.  Held  that  the  rents  of  the  en- 
tailed estate  arising  after  A 'a  death  fell  not 
to  the  trustee  in  his  sequestration  but  to  the 
next  heir.  Viscountess  Hawarden  v.  Elphin- 
stone's  Tr.  cfc  Dunlop,  1866,  4  M.  353 ;  38  J.  175  * 

742.  Estate  —  Vesting  of  —  Executry 
Funds— Creditors  of  Debtor's  Ancestor— 
Multiplepoinding.  —  A  son  was  confirmed 
executor  of  his  father  and  then  was  seques- 
trated. The  creditors  of  the  father  brought 
an  MP.  in  the  son's  name  for  distribution  of 
the  father's  estate.  An  objection  by  the  son's 
trustee  to  this  action  as  incompetent  seeing 
that  the  executry  estate  had  been  carried 
under  the  sequestration  to  him,  repelled. 
Christie  v.  Allan's  Creditors,  1835,  13  S.  998; 
10  Fac.  773  * 

743.  Estate  —  Vesting  of  —  Fraud  by 
Bankrupt.— A  trustee  in  bankruptcy  cannot 
avail  himself  of  the  bankrupt's  fraud.  Schuur- 
mans  dk  Sons  v.  Goldie,  1828,  6  S.  1110  ;  3  Fac. 
1124.  Watt  v.  Findlay  db  Hendrie,  1846,  8  D. 
529 ;  18  J.  252  * 

744.  Estate  —  Vesting  of  —  Goods  Pur- 
chased—Restitution.— Goods  were  furnished 
upon  the  understanding  that  the  purchaser 
should  pay  on  delivery.  He  did  not  do  so, 
but  granted  a  bill  at  four  months,  which  he 
failed  to  retire,  and  he  was  thereupon  seques- 
trated. The  sellers  raised  an  action  for  restitu- 
tion of  the  goods,  on  the  ground  that  the 
purchaser  was  notour  bankrupt,  or  at  least 
insolvent  at  the  date  of  the  purchase,  and  had 
fraudulently  concealed  this  from  them.  Action 
dismissed  as  irrelevant.  Richmond  <£  Co.  v. 
Railton,  1854,  16  D.  403 ;  26  J.  191* 

745.  Estate  —  Vesting  of  —  Heritable 
Creditors— Deceased  Debtor— Act  2  and  3 
Vict.  c.  41,  s.  88— Disposition  to  Trustee. 
— A  died  possessed  of  heritage  and  was  suc- 
ceeded therein  by  B  who  also  died  and  was 
succeeded  by  C.  B  had  granted  bonds  over 
the  estates.  A's  estate  was  sequestrated  after 
B's  death.  The  court  granted  an  application 
by  the  trustee  to  have  the  lands  conveyed  to 
him  but  subject  to  the  preferable  securities 
existing  at  the  date  of  the  sequestration  and 
reserving  the  right  to  challenge  the  trustee's 
title.  Barstoxo  v.  Graham.  1843,  6  D.  293 ; 
16  J.  156* 

746.  Estate  —  Vesting  of  —  Heritable 
Creditor— Maills  and  Duties.— An  heritable 
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creditor  not  in  possession  of  his  debtor's  lands 
when  sequestration  is  awarded,  cannot  by  an 
action  of  maills  and  duties  disturb  the  manage- 
ment of  the  trustee  on  the  bankrupt  estate. 
Trustee  for  FaUsidfs  Heirs  v.  Walker,  4  Mar. 
1815,  F.  C. 

747.  Estate  —  Vesting  of  —  Heritable 
Creditors  —  Moveables  on  Land  —  Pre- 
ference.— The  trustee  on  a  sequestrated  estate 
is  preferable  to  heritable  creditors  who  have 
not  poinded  the  ground,  as  to  the  moveable 
effects  on  the  lands.  Hay  v.  Marshall,  1826,  2 
W.  &S.71.    Aflfg.  3S.223* 

74a  Estate  —  Vesting  of  —  Heritage.— 
Held  that  certain  heritable  subjects  fell  under 
the  sequestration  of  a  partner  and  not  under 
the  sequestration  of  his  firm.  Hoskins  v. 
Christie,  1839,  1  D.  787. 

749.  Estate  —  Vesting  of  —  Heritage  — 
Deceased  Debtor— Title.— Held  that  the  pro- 
visions of  the  Act  2  and  3  Vict.  c.  41,  as  to  the 
heritable  property  belonging  to  the  bankrupt 
being  transferred  to  and  vested  in  the  trustee, 
and  as  to  the  trustee  granting  the  necessary 
deeds  for  making  up  a  purchaser's  title,  applied 
to  the  estates  of  deceased  debtors.  Melville  v. 
PaUrson,  1842,  4  D.  1311  ;  14  J.  425* 

750.  Estate  —  Vesting  of  — Heritage  — 
Deduction  on  Bents  — Bankrupt's  Agree- 
ment Binding  Trustee. — A  landlord  granted 
a  letter  to  his  factor  empowering  him  to  give 
his  tenants  a  deduction  of  rent  of  20  per  cent, 
and  to  inform  them  that  he  was  to  continue 
that  deduction  during  their  leases.  Five  years 
thereafter  the  landlord's  estates  were  seques- 
trated. Held  that  the  trustee  was  bound  by 
the  letter.  Lindsay  v.  Webster,  1841,  4  D. 
231 ;  14  J.  89  * 

751.  Estate  — Vesting  of— Heritage  — 
Mairmg  Up  Title— Sequestration  of  Lands 
— Judicial  Factor. — Where  the  trustee  in  a 
sequestration  declined  to  make  up  titles  to,  or 
manage,  the  bankrupt's  lands  over  which  there 
were  bonds,  the  court  as  they  could  not  com- 
pel the  trustee  to  ao  so,  awarded  a  seques- 
tration and  appointed  a  judicial  factor  on  the 
prayer  of  a  heritable  creditor.  Thistle  Bank 
v.  Steven,  1834,  13  S.  219. 

752.  Estate  —  Vesting  of— Heritage - 
lFairing   up   Titles— Burdens— Provisions. 

— A  father  disponed  his  lands  to  his  eldest 
ion,  under  burden  of  sums  to  his  wife  and 
daughters,  which  were  declared  a  real  burden. 
After  the  father's  death  the  son  possessed  the 
lands  without  making  up  titles,  and  was  seques- 
trated. Question,  whether  the  trustee  was  en- 
titled to  make  up  a  title  to  the  lands  by  giving 
the  bankrupt  a  special  charge  and  adjudging 
to  the  effect  of  talcing  up  the  estate,  without 
being  liable  for  the  provisions  in  the  same 
way  as  if  the  bankrupt's  title  had  been  made 
up  under  his  father's  deed.  Miller  v.  Wright, 
1835,  13  S.  1038  ;  10  Fac.  869. 

753.  Estate  —  Vesting  of  —  Indorsed 
Letter  of  Credit— Preference.— A  letter  of 


credit  addressed  by  one  bank  to  another  was 
granted  in  favour  of  A  payable  on  7th  July. 
It  was  blank  indorsed  on  2d  July  for  value,  and 
the  7th  being  a  Sunday,  the  indorsee  presented 
the  letter  for  payment  on  Saturday,  which  was 
refused  as  an  application  had  been  made  for 
sequestration  of  the  estates  of  A  (which  was 
awarded  on  the  same  day)*  Held  in  an  MP. 
raised  by  the  bank  on  which  the  letter  was 
drawn,  that  the  indorsee  was  entitled  to  the 
contents  preferably  to  the  trustee.  Struthers 
v.  Commercial  Bank,  1842,  4  D.  460 ;  14  J.  194.* 

754.  Estate— Vesting  of— Lease— Poind- 
ing.— A  farmer  became  bankrupt ;  the  trus- 
tee paid  the  rents  and  continued  the  bankrupt 
in  his  occupancy.  Held  that  a  poinding  of 
crops  on  the  farm  by  a  creditor  was  excluded 
as  these  belonged  to  the  trustee  although  the 
lease  excluded  assignees  and  sub -tenants. 
Thornr.  Jack,  1834, 12  S.  612. 

755.  Estate— Vesting  of— Lease— Farm 
Deserted  by  Bankrupt— A  bankrupt  de- 
serted the  farms  which  he  had  leased  and  the 
landlord  thereupon  gave  possession  of  the 
farms  to  other  parties.  Held  that  these  parties 
were  not  bound  to  account  to  the  trustee  on 
the  bankrupt's  estate  for  the  profits  from  the 
farms.  Roberts  v.  Wallace,  1843.  5  D.  760 :  15 
J.  348. 

756.  Estate— Vesting  of— Lease— Condi- 
tional Renunciation— Bankrupt's  Title  to 
Object  — Sale  of  Heritage  — Bankruptcy 
Act  1856,  8.  115— Consents  to  Sale.— A 
tenant  under  a  lease  excluding  assignees  and 
sub-tenants  without  the  consent  of  the  pro- 
prietor, was  sequestrated.  The  landlord  gave 
his  consent  to  tne  judicial  assignation  in  favour 
of  the  trustee,  on  condition  of  his  renouncing 
the  lease,  the  landlord  paying  a  sum  for  the 
stock  and  the  lease.  Held  that  the  bankrupt 
could  not  object  to  this  transaction  (1)  on  the 
terms  of  the  lease  seeing  that  the  exclusion  of 
assignees  operated  only  in  favour  of  the  land- 
lord who  had  assented  ;  or  (2)  as  being  unfair 
to  the  creditors  seeing  they  and  the  accountant 
had  approved,  or  unfair  to  the  bankrupt  estate 
seeing  that  otherwise  the  lease  could  not  be 
taken  up  ;  or  (3)  as  contravening  s.  115  of  the 
1856  Act  for  the  reason  that  the  consent  of 
the  creditors  and  accountant  was  given  to  this 
specific  sale  and  not  to  a  sale  generally  seeing 
that  this  was  competent  under  the  section. 
Vobie  v.  M.  of  Lothian,  1864,  2  M.  788  ;  36 
J.  393* 

757.  Estate— Vesting  of— Liferent.— A 
liferent  reserved  to  himself  by  a  husband  in  a 
marriage-contract  goes  to  the  trustee  in  his 
sequestration.  Wood  v.  Begbie,  1850,  12  D. 
963* 

758.  Estate  —  Vesting  of  —  Minister's 
Stipend. — A  sequestrated  minister  is  bound  to 
convey  a  portion  of  his  stipend  to  his  creditors. 
A.  B.  v.  Sloan,  1824,  3  S.  195* 

759.  Estate  —  Vesting  of  —  Minister's 
Glebe  and  Stipend.— A  minister's  glebe  and 
stipend  are   attachable  by  the   diligence    of 
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creditors,  and  by  sequestration  under  the 
Bankrupt  Act,  subject  to  an  allowance  for  his 
subsistence,  and  to  enable  him  to  discharge  his 
parochial  duties.  Learmonth  v.  Paterson,  1858, 
20  D.  418;  30  J.  208,  306  * 

760.  Estate  —  Vesting  of  —  Order  on 
Agent— Preference. — A  firm  in  security  of 
an  advance  gave  the  creditor  an  order  on  their 
agent  to  pay  him  the  proceeds  of  a  consign- 
ment. Tne  firm  was  sequestrated.  Held  that 
as  at  the  date  of  the  sequestration  the  proceeds 
had  not  been  received  by  the  agent,  the  order 
was  ineffectual  and  that  the  trustee  had  right 
to  the  proceeds.  Pearson,  Wilson,  <b  Co.  v.  Brock, 
1842,  4  D.  1509  * 

761.  Estate— Vesting  of— Pensions- 
Bankruptcy  Act  1856,  8.  149.  —  Pensions 
payable  by  the  Lords  Commissioners  of  the 
Treasury  do  not  fall  under  s.  149  of  the  Act  19 
and  20  Vict,  c  79.  LaJtta  v.  Bremner,  1857, 19 
D.  1107;  29  J.  535* 

762.  Estate— Vesting  of— Spes  succes- 
sionis. — A  spes  successionis  may  be  sold  and 
assigned  so  as  to  give  the  purchaser  a  good 
title  to  the  subject  when  it  vests  in  the  seller ; 
but  a  spes  succession!*  is  not  attachable  by  the 
creditors  of  the  person  entitled  to  succeed,  and 
in  the  event  of  his  becoming  bankrupt  and 
obtaining  his  discharge  before  the  right  has 
vested  in  him  it  will  not  be  carried  to  the 
trustee  in  the  sequestration.  Trappes  v. 
Meredith,  1871,  10  M.  38  ;  44  J.  25  * 

763.  Estate— Vesting  of  —  Subsequent 
Creditor  — Discharge  of  Bankrupt.  —  The 
trustee  on  a  sequestrated  estate,  and  the  bank- 
rupt, assigned  the  estate  to  trustees,  to  be 
applied  in  payment  of  the  composition,  and  the 
bankrupt  was  discharged.  Held,  as  between 
the  trustees  and  a  creditor  in  a  debt  contracted 
after  the  discharge,  who  had  arrested  a  sum 
which  belonged  to  the  bankrupt  before  seques- 
tration, and  remained  in  his  name  after  his  dis- 
charge, that  as  the  bankrupt  had  been  divested 
by  the  sequestration,  and  the  estate  had  been 
conveyed  to  the  trustees  bv  the  trustee  in  the 
sequestration,  no  right  to  the  fund  emerged,  at 
the  close  of  the  sequestration,  to  the  bankrupt 
or  his  subsequent  creditors ;  and  it  was  not 
necessary,  in  a  question  with  him  or  these 
creditors,  that  the  assignation  should  have  been 
intimated  to  the  bank,  and  so  they  were 
entitled  to  be  preferred.  Adam  v.  M'Robbie, 
1845,  7  D.  276 ;  17  J.  136  * 

764.  Estate  — Vesting  of—  Tantum  et 
tale— Equities— Trust— Under  the  Bank- 
ruptcy Act  1856,  in  the  sequestration  of  a 
deceased  debtor,  nothing  passes  to  the  trustee 
except  the  property  in  wnich  the  debtor  was 
beneficially  interested  at  his  death. 

The  trustee  in  a  sequestration  is  in  the  same 
position  as  a  gratuitous  alienee  ;  and  takes 
subject  to  all  the  rights  and  equities  that 
affected  the  property  at  the  time  of  the  bank- 
ruptcy. Per  lird  Westbury  in  Fleeming  v. 
Howden,  1868,  6  M.  (H.  L.)  113 ;  40  J.  616 ; 
L.  R.  1  Sc.  App.  372.    [See  No.  155  ante.]* 


765.  Estate— Vesting  of— Tantum  et 
tale — Client's  Funds. — A  sum  of  money, 
which  had  been  sent  by  a  client  for  a  specific 
purpose,  was  paid  by  a  law  agent  into  his 
private  bank  account,  and  was  still  distinguish- 
able from  the  agent's  own  funds.  Held  on  the 
agent's  bankruptcy  not  to  fall  under  the 
sequestration.  Macadam  v.  Martin's  Tr.,  1872, 
11M.33;  45  J.  31* 

766.  Estate  —  Vesting  of  —  Tantum  et 

tale.  — Where  a  bankrupt  showed  bv  his 
actings  before  bankruptcy  that  certain  subjects 
were  only  held  on  lease  and  not  in  property, 
held  that  the  trustee  was  bound  oy  these 
actings,  and  could  not  claim  the  subjects  as 
part  of  the  bankrupt's  estate.  Cox  v.  Stead, 
1834,  7  W.  &  S.  497.    Affg.  1 1  S.  672. 

767.  Estate  — Vesting  of— Tantum  et 
tale— Feudalised  Title— Personal  Bight— 
Held  that  a  party  who  had  acquired  a  personal 
right  to  lands  from  the  ancestor  of  a  bankrupt, 
but  had  not  taken  infeftment  upon  it,  could 
not  adjudge  after  the  sequestration  of  the 
bankrupt  (who  had  a  completed  feudal  title 
by  infeftment  at  the  date  of  the  sequestration), 
so  as  to  compete  with  the  trustee.  Boyes  v. 
Laurie,  1854,  16  D.  860  ;  26  J.  383  * 

768.  Estate  — Vesting  of— Tantum  et 
tale— Personal  Bight  to  Lands— Security. 

— A  got  right  to  lands  which  the  superior  had 
rouped.  As  the  original  charter  was  invalid 
his  right  was  personal,  but  he  granted  a  bond 
and  disposition  in  security  over  the  lands  to 
B.  A  having  been  sequestrated,  held  that  his 
trustee  could  not  obtain  a  charter  from  the 
superior  save  under  the  burden  of  B's  prefer- 
able right.  Edmond  v.  Gordon,  1855,  20  D. 
(H.  L.)  5  ;  3  Macq.  116 ;  30  J.  365  * 

769.  Estate— Vesting  of— Tantum  et  tale 
—Prepayment  of  Bents.— Where  a  tenant 
has  in  bona  fide  prepaid  his  rent  to  his  land- 
lord, and  the  latter  is  sequestrated  before  the 
term,  the  trustee  in  the  sequestration  cannot 
demand  a  second  payment.  Davidson  v.  Boyd, 
1868,  7  M.  77  ;  41  J.  13* 

770.  Estate— Vesting  of —Tantum  et  tale 
—Preference  —  8.  11  of  Bankruptcy  Act 
1856  (19  and  20  Vict  c.  19\—Held  that 
although  the  trustee  in  a  sequestration  had 
set  aside,  under  the  11th  section  of  the  Bank- 
ruptcy Act,  a  transfer  of  a  ship,  as  contrary  to 
the  Act  1621,  c.  18,  this  could  not  affect  a 
preference  acquired  prior  to  the  sequestration 
by  arrestment  of  the  ship,  and  that  the  property 
of  the  ship  was  vested  in  the  trustee,  subject  to 
the  preference.  Bell  v.  Oow,  1862,  1  M.  183  ; 
35  J.  151  * 

771.  Estate— Vesting  of —Tantum  et  tale 
— Latent  Obligation. — A  disponed  lands  to  B, 
and  B  granted  a  missive  to  tne  effect  that  he 
would  reconvey  the  lands  to  A  on  repayment 
of  the  price.  The  disposition  being  ex  facie 
absolute  and  B  having  been  infeft  on  it,  held 
that  A  could  not  enforce  the  obligation  against 
B's  trustee  in  bankruptcy.  Wylie  v.  Duncan, 
8  Dec.  1803,  F.  C. ;  Hume,  445 ;  M.  10269. 
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772.  Estate— Vesting  of— Tantnm  et  tale 
— Trust  Property. — The  share  in  a  company 
stood  in  A 'a  name  but  it  was  really  (though 
this  did  not  appear)  in  trust  for  B.  A  assigned 
the  share  to  15,  but  becoming  bankrupt  the 
assignation  was  reduced.  Held  in  an  action  by 
B  against  A's  trustee  in  bankruptcy  that  B  was 
entitled  to  the  price  for  which  the  share  was 
sold,  and  the  objection  that  the  creditors  of 
A  could  not  be  affected,  by  this  latent  trust, 
repelled.  Bed/earn  v.  Ferrier,  1813,  1  Dow  60, 
distinguished.  Dingwall  v.  M'Combie,  6  June 
1822,  F.  C. ;  1  S.  463 ;  2  S.  (new  ed.  p.  567, 
note)* 

773.  Estate— Vesting  of— Tantnm  et  tale 
— Trust  Property. — A  bought  shares  osten- 
sibly for  himself  but  really  in  trust  for  B.  A 
was  sequestrated,  discharged,  and  was  re- 
invested in  his  estate.  Held  that  B  was  entitled 
to  the  snares  despite  the  sequestration  and 
discharge.  Stirling  d-  Sans  v.  Stirling  &  Robert- 
son,  1822,  1  S.  545. 

774.  Estate— Vestmgof— Tantnm  et  tale 
—Trust  Property. — Where  a  party  had  a 
share  in  a  shipping  company  ex  facie  absolutely, 
but  truly  in  trust,  held  that  it  was  not  attach- 
able by  the  trustee  for  his  creditors,  but 
belonged   to  the  truster.    Gordon  v.   Cheyne, 

5  Feb.  1824,  F.  C. ;  2  S.  675  * 

775.  Estate— Vesting  of— Tantnm  et  tale 
—Trust  Property. — Shares  were  entered  in 
the  books  of  a  company  in  A's  name  but  really 
belonged  to  B.  Held  that  though  quoad  the 
public  A  was  owner  yet  in  a  question  between 
A's  trustee  in  bankruptcy  and  B,  B's  right 
must  be  given  effect  to.  Hume  v.  Middlemost, 
1836, 15  S.  30. 

776.  Estate— Vesting  of— Tantnm  et  tale 
—Trust  Property— Absolute  Title.— Where 
the  different  shares  of  ships  belonging  to  a  firm 
were  registered  in  the  names  of  the  partners, 
held  that  the  share  standing  in  the  name  of  a 
partner  who  was  sequestrated  was  carried  to 
lis  trustee  as  his  absolute  property  despite 
any  latent  agreement  between  the  partners. 
M'Arthurs  v.  JPBrair  ds  Johnstone's  Tr.,  1844, 

6  D.  1174 ;  16  J.  513. 

777.  Estate— Vesting  of— Tantnm  et  tale 
—Unrecorded  Entail— Devolution  Clause- 
Bankruptcy  Act  1856,  ss.  102,  106— De- 
ceased Debtor. — A  proprietor  was  infeft  in  an 
estate  under  an  unrecorded  deed  of  entail, 
which  provided  that  if  any  heir  of  tailzie  should 
succeed  to  a  peerage  the  estate  should  ipso  facto 
accrue  to  the  next  heir.  The  clause  of  devolu- 
tion was  engrossed  in  the  instrument  of  sasine, 
which  was  recorded  in  the  register  of  sasines. 
He  succeeded  to  a  peerage  in  1860,  and  died 
in  1861  without  having  denuded,  and  leaving 
large  debts,  incurred  partly  prior  to  his  succes- 
sion to  the  peerage.  The  next  heir  of  tailzie 
made  up  titles  to  Trim  by  special  service  as  heir 
of  provision.  Afterwards  the  estates  of  the 
deceased  were  sequestrated.  Held  that  the 
trustee  was  not  entitled  to  have  the  estate 
transferred  to  him  under  ss.  102  and  106  of 


the  Bankruptcy  Act  1856.  Observations  as  to 
the  rights  of  a  trustee.  Fleeming  v.  Howden, 
1868,  6  M.  (H.  L.)  113 ;  40  J.  616  ;  L.  R.  1  Sc. 
App.  372  * 

778.  Estate  —  Vesting  of  —  Wife's 
Property  —  Furniture.  —  In  an  antenuptial 
contract  the  husband  disponed  to  his  wife  his 
furniture,  conform  to  inventory,  declaring  that 
it  should  be  an  alimentary  provision  for  her ; 
and  she  accepted  this  in  satisfaction  of  her  legal 
claims.  The  furniture  remained  in  the  house 
occupied  by  the  spouses.  Held  in  a  question 
between  the  wife  and  the  trustee  on  the 
husband's  sequestrated  estate,  that  there  was 
no  effectual  transference  of  the  furniture  to  the 
wife,  and  that  the  trustee  was  entitled  to  it. 
Brown  v.  Fleming,  1850, 13  D.  373 ;  23  J.  176  * 

779.  Estate— Wife's  Property— Poinding. 

— A  creditor  having  obtained  a  decree  in 
absence,  the  debtor  was  sequestrated,  and  his 
effects  sold  by  the  trustee  in  the  sequestration. 
The  purchaser  conveyed  the  effects  to  the 
debtor's  wife,  exclusive  of  her  husband's  jus 
marUi.  The  creditor  poinded  the  effects.  The 
court  held  that  the  diligence  was  irregular,  and 
that  the  poinded  effects  must  be  restored. 
Dick  v.  Borrows,  1852,  2  Stuart  13. 

780.  Estate  —  Wife's  Property  —  Jus 
mariti — Sequestration  of  a  husband's  estate 
operates  as  an  adjudication  of  his  jus  mariti, 
and  carries  to  the  trustee  the  rents  of  the  wife's 
heritable  estate  stante  matrimonio.  Smith  v. 
Frier,  1857,  19  D.  384  ;  29  J.  178* 

781.  Examination— Bankrupt— Deathbed 
— Deposition. — It  is  incompetent  to  receive  a 
deposition  emitted  by  a  bankrupt  on  deathbed 
in  presence  of  a  justice  of  the  peace.  M*Intosh 
v.  Macandrew,  1828,  6  S.  648.* 

782.  Examination  —  Bankrupt  —  Diet- 
Adjournment. — A  sheriff  having,  in  face  of 
the  trustee's  opposition,  adjourned  the  bank- 
rupt's examination  for  three  months  in  order 
that  an  examination  of  witnesses  might  mean- 
while take  place,  the  court  remitted  to  him  to 
fix  an  early  diet  linger  v.  Blogg,  1867,  5  M. 
1049 ;  39  J.  590  * 

783.  Examination  —  Bankrupt  —  Diet— 
New. — Authority  aranted  to  the  sheriff  to  fix 
new  diets  of  examination,  and  to  the  trustee 
to  hold  the  statutory  meeting  after  these 
diets  for  the  election  of  commissioners. 
Oruickshanks,  1830,  8  S.  674. 

784.  Examination  —  Bankrupt  —  Diet— 
Place  ol — Neither  the  examination  of  the 
bankrupt  nor  a  meeting  of  the  creditors  can 
take  place  in  a  different  county  from  that 
where  he  resided  and  carried  on  his  business, 
although  the  creditors  consent.  Macnicol, 
7  Mar.  1816,  F.  C. 

785.  Examination  —  Bankrupt  —  Diet- 
Presence  of  Sheriff— Minutes.— An  objection 
made  at  the  bar  that  an  examination  was 
irregular  as  the  sheriff  was  not  present,  repelled, 
as  no  statement  to  this  effect  was  made  in 
the  note  of  appeal,  and  the  minutes  bore  that 
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the  sheriff  was  present.    M'Kay  v.  M'LachUm, 
1863,  1  M.  440  ;  35  J.  266  * 

786.  Examination  —  Bankrupt  —  Diet — 
Statutory. — It  is  competent  to  ordain  the 
examinations  of  a  bankrupt  to  take  place  at 
other  than  the  statutory  diets,  where  the 
bankrupt  has  by  appeal  rendered  it  impracti- 
cable to  examine  him  at  those  diets.  Kerr  v. 
Taylor,  24  Jan.  1823,  F.  C. ;  2  S.  151  * 

787.  Examination  —  Bankrupt  —Foreign 
Residence. — It  is  incompetent  to  grant  com- 
mission to  examine  a  bankrupt  under  a  seques- 
tration, living  abroad,  upon  the  state  of  his 
affairs,  and  all  circumstances  relative  thereto, 
and  to  take  the  oath  of  the  bankrupt  in  terms 
of  the  statute.  Mansfield,  27  Feb.  1830,  8  S. 
608 ;  5  Fac.  473.  Cruickshanks,  2  Mar.  1830, 
8  S.  609  (footnote) ;  5  Fac.  474.  Overruling 
Hunter  v.  Scotland,  11  Mar.  1812,  F.  C. ;  Spence, 
1825,  4  S.  331 ;  and  Paul,  1828,  6  S.  599. 

788.  Examination  —  Bankrupt  —  Im  - 
prisonment. — A  bankrupt  was  by  warrant  of 
the  sheriff-substitute  committed  to  the  prison 
of  Elgin  because  of  his  refusal  to  answer 
questions.  Pending  this  imprisonment  he 
was  sentenced  by  the  circuit  court  to  im- 
prisonment in  Perth  prison.  On  the  expiry 
of  the  latter  sentence  the  Court  of  Justiciary, 
on  the  trustee's  petition,  granted  warrant  to 
carry  back  the  bankrupt  to  Elgin  prison. 
Forsyth  v.  Thompson,  1863,  4  Irv.  425 ;  35  J. 
680. 

789.  Examination  —  Bankrupt  —  Im  - 
prisonment.—  Held  (in  passing  a  bill  of 
suspension)  that  the  sheriff  had  power  to 
imprison  a  bankrupt  for  giving  unsatisfactory 
answers  while  under  examination;  but 
liberation  granted  under  the  circumstances. 
Paterson  v.  Samuel,  1829,  7  S.  612  ;  4  Fac.  876. 

790.  Examination  —  Bankrupt  —  Im  - 
prisonment— Loss  of  Books.— A  bankrupt 
having  stated  at  his  examination  that  his 
books  had  been  stolen,  the  sheriff,  on  the 
ground  that  no  satisfactory  reason  had  been 
assigned  for  their  non-production,  granted 
warrant  of  incarceration.  Held  in  a  petition 
by  the  bankrupt  for  liberation  (1)  that  it 
was  not  necessary  to  grant  instant  liberation, 
but  that  it  was  competent  to  allow  a  proof, 
with  the  view  of  expiscating  the  circumstances 
under  which  the  books  were  lost ;  and  (2)  that 
there  was  no  evidence  that  the  books  were 
still  within  the  bankrupt's  power,  and  the 
warrant  therefore  recalled.  Nicol  v.  Edmond, 
1851,  13  D.  614 ;  23  J.  274* 

791.  Examination  —  Bankrupt  —  Im- 
prisonment—Conveyance from  England.— 
On  a  petition  by  a  trustee,  with  consent  of  the 
incarcerating  creditor,  warrant  granted  to  appre- 
hend and  convey  a  bankrupt  from  the  jail  of 
York  to  that  of  Forfar ;  and  recommendation 
granted  to  civil  authorities  to  deliver  him  up 
and  forward  him.  Cruickshanhs,  1830,  8  S. 
674. 

792.  Examination  —  Bankrupt  —  Im  - 
prisonment— Bankruptcy  Act  1856,  s,  93. 


— A  warrant  for  the  imprisonment  of  a  bank- 
rupt, under  sec  93  of  the  Bankruptcy  Act  1856, 
recalled,  as  the  trustee  did  not  appear  to 
support  the  warrant.  Keith,  1872,  9S.LR 
602. 

793.  Examination  —  Bankrupt— Petition 
for. — The  trustee  presented  a  petition  to 
the  sheriff  for  the  examination  of  the  bankrupt, 
which  having  been  objected  to  and  minutes  of 
debate  ordered,  the  trustee  presented  a  second 
petition,  stating  that  he  did  not  mean  to  insist 
in  the  first.  An  objection  that  the  second 
petition  could  not  be  insisted  in  while 
the  first  remained  undisposed  of,  repelled. 
Kerr  v.  Paterson,  1847,  10  D.  245  ;  20  J.  76. 

794.  Examination— Bankrupt— Question 
—Rules  of  Evidence.— A  bankrupt,  in  the 
course  of  his  examination,  having  deponed 
that  since  his  sequestration  he  had  arranged 
with  a  creditor  and  got  a  discharge,  he  was 
asked  whether  he  had  paid  the  creditor  any 
money  ;  and  if  so,  how  much  ?  The  bankrupt 
objected  to  the  question,  as  the  transaction 
was  settled  by  a  document,  which  must  be 
looked  at  for  its  terms.  Objection  repelled,  and 
observed,  that  the  examination  of  a  bankrupt 
is  not  the  same  thing  as  the  leading  of  evidence, 
and  is  not  subject  to  the  same  strict  rules. 
M'Kay  v.  M'Lachlan,  1863,  1  M.  440 ;  35  J. 
266* 

795.  Examination  —  Bankrupt  —  Ques- 
tion by  Creditor.  —  A  creditor  is  entitled 
to  put  any  lawful  question  to  the  bankrupt  on 
his  examination  which  he  thinks  it  his  interest 
to  put,  and  the  trustee  is  not  entitled  to  object 
to  such  question  being  put,  on  the  ground  that 
the  answer  to  it  will  be  injurious  to  the 
general  body  of  the  creditors.  Barstow  v. 
Hutcheson,  1849,  11  D.  687 ;  21  J.  196  * 

796.  Examination—  Bankrupt— Question 
by  Creditor. — In  the  examination  of  a  bank- 
rupt, questions  had  been  put  to  him  by  the 
trustee  as  to  a  partnership  between  him  and 
a  third  party,  and  an  action  of  count  and 
reckoning  by  that  party  against  the  bankrupt, 
whereupon  a  creditor  asked  the  bankrupt 
whether  he  had  paid  to  the  pursuer  of  that 
action  certain  moneys.  This  question  was 
objected  to  by  the  trustee  as  tending  to 
establish  the  claim  against  the  bankrupt  in 
that  action.  Held  that  as  the  Question  arose 
out  of  the  trustee's  line  of  examination,  it  was 
competent.  Wright  v.  Wink,  1852,  24  J.  230 ; 
1  Stuart  400  * 

797.  Examination  —Bankrupt— Question 

St  Mandatory— 2  and  3  Vict,  c  41,  s.  70.— 
eld  that  under  sec.  70  of  the  Bankruptcy  Act 
the  sheriff  was  bound  to  sanction  a  competent 
question  put  to  the  bankrupt  at  his  examina- 
tion by  the  mandatory  of  a  creditor,  although 
the  creditor  was  absent.  Smyth  <&  Co.  v. 
M'CUlland,  1843,  6  D.  331  * 

798.  Examination  — Bankrupt —  Re-Ex- 
amination —  Interrogatories.— Held  compet- 
ent to  re-examine  the  bankrupt  (after  emitting 
the  statutory  oath)  relative  to  a  claim  of  relief 
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emerging  out  of  an  action  against  the  acceptor 
of  a  bill  indorsed  by  the  bankrupt  to  a  third 
party,  and  which  the  acceptor  alleged  was 
an  accommodation  to  the  bankrupt,  and 
written  interrogatories  not  required.  Mathie  v. 
Af 'Gavin,  1822,  1  S.  441. 

799.  Examination  —  Bankrupt  —  Re-Ex- 
animation  —  Summary  Complaint  —  Party 
Intromitting  with  Estate.— It  is  competent 
for  creditors  to  complain  summarily,  that  a 
trustee  on  a  bankrupt  estate  has  refused  to 
examine  a  party  alleged  to  have  intromitted 
with  it,  and  to  re-examine  the  bankrupt  on 
matters  therewith  connected  ;  and  to  apply  to 
have  the  trustee  ordained  to  do  so.  Mlntosh  v. 
Murray,  1825,  4  &  312. 

800.  Examination  —  Bankrupt  —  Re-Ex- 
amination—Loss  of  Sederunt-Book.— War- 
rant granted  for  re-examination  of  the  bankrupt, 
where  the  sederunt-book  had  been  lost.  Christie, 
1827,  5  S.  235  * 

801.  Exainination  —  Bankrupt  —  Re-Ex- 
amination—Appeal— Creditors'  Resolution 
-Bankruptcy  Act  1856,  88.  97,  101,  169. 
—A  motion  for  a  bankrupt's  re-examination 
having  been  carried,  the  other  creditors 
appealed.  Held  (1)  that  the  expediency  of 
applying  for  a  warrant  for  re-examination  of  a 
bankrupt  is  for  the  consideration  of  the  trustee 
and  commissioners,  but  their  decision  is  subject 
to  the  control  of  the  creditors,  and  the  grounds 
of  the  application  must  be  stated  to  the  sheriff ; 
(2)  that  under  an  appeal  against  a  sheriffs 
judgment  on  the  validity  of  the  votes  for  a 
resolution  of  creditors,  the  court  might  consider 
the  merits  of  the  resolution ;  ana  (3)  that  a 
resolution  of  the  creditors,  that  the  trustee 
should  apply  for  a  warrant  for  re-examination 
of  the  bankrupt  should  be  recalled.  Somer- 
ville  v.  Darlington,  1859,  21 D.  467  ;  31  J.  253  * 

802.  Examination— Creditor.— A  creditor 
is  not  liable  to  be  examined  as  to  his  claim. 
Ridpath  v.  Forth  Marine  Insurance  Co.,  1844, 
6  D.  1438  * 

803.  Examination  —  Director  of  Com- 
pany. —  The  circumstance  of  the  bankrupt 
having  held  shares  in  a  joint  stock  company 
does  not  render  the  managers  and  directors  of 
the  company  liable  to  examination  with  regard 
to  its  management  and  the  state  of  its  affairs. 
Bidpalh  v.  Forth  Marine  Insurance  Co.,  1844, 
6  D.  1438  * 

804.  Examination  —  Law  Agent  —  Con- 
fidentiality. —A  law  agent  of  a  bankrupt  is 
liable  to  be  examined  relative  to  confidential 
communications.  Mackersy  v.  Mackenzie,  1  Mar. 
1823,  F.  C. ;  2  S.  256  * 

805.  Examination  —  Law  Agent — Credi- 
tor —  Questions. — An  Englishman  came  to 
Scotland,  made  over  his  furniture  to  a  law  agent 
in  security  of  alleged  advances,  and  employed 
him  to  take  out  sequestration.  The  trustee 
proposed  to  examine  the  agent  as  to  the  trans- 
action. Held  that  the  agent  was  not  exempt 
from  examination  as  such  in  consequence  of 


having  become  a  creditor ;  and  objection,  that 
he  might  thereby  endanger  his  right  as  a 
creditor,  repelled.  Question,  whether  the  objec- 
tion woula  have  been  good  if  the  agent  nad 
been  the  bankrupt's  agent  and  the  transaction 
had  taken  place  before  he  was  aware  of  insol- 
vency. A.  B.  v.  Binny,  1858,  20  D.  1058  ;  30 
J.  642  * 

806.  Examination  —  Law  Agent  — Pro- 
duction of  Documents— Bankruptcy  Act 
1856,  ss.  90  and  91.— A  person  who  had  for 
some  time  acted  as  agent  for  the  bankruot, 
being  examined  under  sections  90  and  91  of  the 
Bankruptcy  Act,  ordained  to  produce  documents 
in  his  possession  relating  to  the  bankrupt's 
affairs.  Rankin  v.  Jamieson,  1868,  6  S.  L  R. 
108. 

807.  Examination— Law  Agent  — Ques- 
tion—Bankruptcy  Act  1856,  8.  91.— In  the 
examination  of  the  law  agent  of  a  bankrupt, 
held  that  the  bankrupt's  law  agent  was  not 
bound  to  answer  the  question  "Do  you  know 
where  the  bankrupt  is  now,"  as  it  did  not  relate 
to  the  bankrupt's  affairs.  Tod's  Tr.  v.  Officer, 
1872,  10  M.  980* 

808.  Examination— Law  Agent  of  Third 
Party  —  Appeal  —  Competency.  —  Held  (1) 
that  an  appeal  from  the  sheriffs  judgment  in 
the  course  of  an  examination  was  competent ; 
and  (2)  that  the  law  agent  of  a  claimant  in  the 
sequestration  who  was  litigating  with  the 
trustee  could  not  competently  be  examined. 
Paul  v.  Laing  d:  Sons'  Tr.,  1855,  17  D.  457 ; 
27  J.  193* 

809.  Examination  —  Mother  -  in  -  Law  — 
Questions— Depending  Action.— The  bank- 
rupt's mother-in-law  raised  an  action  against  a 
bank  (of  which  the  bankrupt  had  been  agent) 
for  sums  deposited  by  her.  Held  that  the 
dependence  of  this  action  did  not  render 
incompetent  questions  put  to  the  mother-in- 
law  in  her  examination  in  the  bankrupt's 
sequestration  as  to  the  mode  and  time  of  tier 
deposit  of  the  sums  sued  for.  Sawers  v.  Bal- 
gamie,  1858,  21  D.  153  ;  31  J.  61* 

810.  Examination— Partners.— The  part- 
ners of  a  bankrupt  (though  not  in  the  business 
in  respect  of  which  he  was  sequestrated)  are 
persons  within  the  meaning  of  s.  32  of  54  Geo. 
in.  c.  137  connected  with  his  business,  and 
cannot  escape  examination  by  a  dissolution  of 
the  partnership  subsequent  to  the  bankruptcy, 
though  prior  to  the  sequestration.  Robertson's 
Tr.  v.  Oughterson,  1827,  5  S.  809  * 

811.  Examination  —  Wife  —  Question — 
Criminating  Bankrupt. — Held  competent  to 
ask  the  bankrupt's  wife  whether  her  husband 
drew  a  sum  from  a  bank  (for  which  he  was 
agent)  on  a  certain  date  though  a  criminal 
charge  had  been  brought  against  him  of  em- 
bezzlement of  the  bank  funds.  Sawers  v. 
Balgarnie,  1858,  21  D.  153 ;  31  J.  61* 

812.  Examination  — Witness  — Applica- 
tion—Names  of  Partners— Bankruptcy 
Act  1856,  8.  90. — Section  90  does  not  warrant 
a  commission  by  the  sheriff  to  examine  wit- 


511 


BANKRUPTCY 


512 


nesses  which  does  not  contain  the  witnesses' 
names  and  is  not  restricted  to  persons  of 
the  class  mentioned  in  the  section.  Unger  v. 
Blogg,  1867,  5  M.  1049 ;  39  J.  590  * 

813.  Examination—  Witness— Interroga- 
tories.— A  trustee  is  not  obliged  to  prepare 
interrogatories  to  be  communicated  to  parties 
prior  to  examination.  Robertson's  Tr.  v. 
Oughterson,  1827,  6  S.  809;  2  Fac.  551* 

814.  Examination  —  Witness  —  Parties 
"  Who  Can  Give  Information  "—54  Geo.  m. 
c.  137,  8.  32.  —  Circumstances  in  which  held 
that  the  dealings  of  a  party  with  a  bankrupt 
were  not  such  as  to  subject  him  to  examina- 
tion under  sec.  32  of  54  Geo.  in.  c.  137, 
as  a  person  "  connected  with  the  bankrupt's 
business."  Nisbet  v.  M'Lelland,  1837,  15  S. 
439  ;  12  Fac.  393. 

815.  Examination  —  Witness  —  Parties 
"Who  Can  Give  Information  "—Applica- 
tion.— When  a  trustee  applies  to  the  sheriff  to 
have  a  party  examined  as  to  the  affairs  of 
the  bankrupt,  it  is  enough  that  he  states  that 
he  believes  the  party  can  give  information, 
and  he  need  not  condescend  on  circumstances 
inferring  knowledge.  Burnet  v.  Colder,  1855, 
17  D.  933;  27  J.  402.  Overruling  Bidpath 
v.  Forth  Marine  Insurance  Co.,  1844,  6  D. 
1438* 

816.  Examination— Witness— Parties  in 
England  —  Application  —  Bankruptcy  Act 
1856,  s.  90.— Where  a  trustee  in  bankruptcy 
desires  to  obtain  information  by  examining 
persons  resident  in  England,  his  proper  course 
is  to  apply  to  the  sheriff,  who  orders  the  ex- 
amination and  requests  the  English  Bankruptcy 
Court  to  assist  in  carrying  out  the  order. 
Observed  that  the  trustee  applying  under  s.  90 
of  the  1856  Act  need  not  condescend  on  the 
information  which  he  expects  to  obtain  from 
the  parties  examined.  Park  v.  Robson,  1871, 
10  M. 10 ;  44  J.  8  * 

817.  Examination  —  Witness  —  Petition 
as  to  Refusal  to  Answer.— It  is  not  competent 
to  call  a  party  examined  under  the  Bankrupt 
Act  as  a  respondent  to  a  petition  complaining 
that  the  sheriff  had  found  he  was  not  bound 
to  answer  certain  questions  ;  but  he  is  entitled 
to  appear  and  be  heard  in  regard  to  the 
questions.  Macintosh  v.  Macandrew,  1828,  6  S. 
648* 

818.  Examination— Witness— Production 
of  Documents. — A  pass-book  kept  between 
the  bankrupt  and  a  claimant  in  the  sequestra- 
tion ordered  to  be  produced  at  the  claimant's 
examination,  as  a  relation  of  the  bankrupt, 
under  sections  68  and  69  of  2  and  3  Vict.  c.  41. 
Pollock  v.  King,  1844,  7  D.  172  ;  17  J.  84* 

819.  Examination  —  Witness  —  Restora- 
tion of  Papers  — Bankruptcy  Act  1856,  s. 

91. — The  trustee  in  a  sequestration,  after 
obtaining  from  a  third  party  production  of 
documents  relative  to  the  bankrupt's  affairs 
under  sec.  91  of  the  Act,  is  bound  to  restore 
them  on  the  expiry  of  a  sufficient  time  for 


the  purposes  of  inspection ;  and  he  cannot 
retain  them  as  being  the  bankrupt's  property. 
Trowsdale  &  Son's  Tr.  v.  Bryson,  1867,  5  M. 
824  ;  39  J.  458  * 

820.  Examination— Witness  — Re-Exam- 
ination.— A  party  who  had  been  examined 
under  sees.  68  and  69  of  2  and  3  Vict.  c.  41 
held  not  entitled  to  object  to  being  re-examined. 
Clark  v.  Cuthbertson,  1848,  10  D.  1471 ;  20  J. 
552. 

821.  Factor  — Interim— Application  for 
Bankrupt's  Protection  —  Expenses.  —  An 

interim  factor  who,  in  opposition  to  a  declara- 
tion by  a  meeting  of  creditors,  applied,  during 
a  competition  for  the  trusteeship,  for  a  personal 
protection  to  the  bankrupt,  which  was  refused, 
found  liable  personally  in  expenses.  Storrie  v. 
Watson,  1824,  2  S.  685. 


Factor — Interim— Caution.— Where 
an  interim  factor  had  been  allowed  to  take 
possession  of  a  sequestrated  bankrupt's  estate 
without  finding  caution,  the  court  ordained  him, 
pending  a  competition  for  the  office  of  trustee, 
to  find  caution,  declaring,  on  his  failure  to  do 
so,  the  management  should  devolve  on  the 
sheriff-clerk  of  the  county.  Burns  v.  M'Kenzie, 
1826,  5  S.  174. 

823.  Factor  —  Interim  —  Delivery  of 
Estate— Voluntary  Trust— 54  Geo.  m.  c. 
137. — An  interim  factor  under  a  sequestration 
is  entitled  to  possession  of  the  sequestrated 
estate,  though  it  had  formerly  been  conveyed 
to  trustees  for  behoof  of  creditors,  and  the 
trustees  have  been  infeft ;  and  this  may  be 
enforced  by  summary  petition.  Broughton  v. 
Dickson,  2  July  1812,  F.  C. 

824.  Factor  —  Interim  —  Denuding  — 
Advances  —  Repayment  ot  —  An  interim 
factor  not  allowed  to  retain  the  sequestrated 
effects  till  repaid  his  advances.  Charles  v. 
Roxburgh,  1825,  4  S.  72  * 

825.  Factor— Interim— Election— Act  54 
Geo.  m.  c.  137,  8.  67. — A  meeting  of  creditors 
under  a  sequestration  (against  which  an  appeal 
had  been  entered)  authorised  to  elect  an  interim 
factor,  reserving  to  the  factor  to  apply  to  the 
court,  in  terms  of  the  67th  section  of  the  Act 
for  orders  necessary  for  the  preservation  of  the 
estate.     Grant,  1830,  8  S.  1028 ;  5  Fac.  834. 

826.  Factor— Interim— Election— Voting 
— Claim. — A  claim  on  a  sequestrated  estate 
sustained  as  entitling  the  claimant  to  vote  for 
an  interim  factor,  which  afterwards  was  made 
the  subject  of  investigation  as  a  claim  for  a 
dividend.  Goddard  v.  British  Linen  Co.,  1809, 
10  S.  170,  note* 

827.  Factor  —  Interim  —  Election.  —  A 

party  preferred  as  interim  factor  on  a  seques- 
trated estate  in  respect  of  a  majority  of  real 
votes.    Kennedy  v.  Watson,  1825,  4  S.  125. 

828.  Factor  — Interim  — Exoneration  — 
Act  2  and  3  Vict.  c.  41,  s.  14.—  Held  com- 
petent, under  the  Act  for  the  Lord  Ordinary 
on  the  Bills  to  exoner  a  factor,  appointed  to 
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manage  until  the  election  of  the  trustee,  and 
to  order  his  bond  of  caution  to  be  delivered  up. 
Esson,  1842,  4  D.  739 ;  14  J.  491  * 

829.  Factor— Interim— Fee.— An  interim 
factor  is  not  entitled  ex  lege  to  a  fee ;  and 
therefore  where  none  had  been  fixed  by  a 
meeting  of  the  creditors,  decree  for  a  fee 
reused.  Dunlop  db  Cullen  v.  Jeffray,  1823, 
2  S.  433  * 

830.  Factor— Interim— Fee— Expenses. 

—An  interim  factor  has  a  claim  for  his 
advances,  and  his  remuneration  out  of  the  first 
money  which  comes  into  the  hands  of  the 
trustee,  preferable  to  that  of  the  trustee  for  his 
expenses  in  the  sequestration  after  his  own 
election.  Anderson  v.  M'Intosh,  1845,  7  D. 
947 ;  17  J.  490  * 

831.  Factor — Interim— Powers— Bank- 
rupt's Books. — A  party  elected  interim  factor 
by  a  majority  of  votes,  and  who  knows  that 
ids  election  is  to  be  challenged,  is  not  entitled 
to  take  forcible  possession  of  the  bankrupt's 
books  and  papers.  Kennedy  v.  Watson,  1825, 
4  S.  126.* 

832.  Factor— Interim— Powers— Declar- 
mg-Dividend— 54  Geo.  ra.  c  137.— The 
court  will  not  authorise  an  interim  factor  to 
make  a  dividend.  Campbell  v.  Buchanan.  20 
Feb.  1816,  F.  C. 

833.  Factor — Interim— Powers— Bale- 
Authority.  —  Question,  whether  the  Lord 
Ordinary  on  the  Bills  had  power  to  grant 
variant  to  an  interim  factor  to  sell  goods 
belonging  to  the  estate.  Crawford  v.  Corsan, 
1827,  6  S.  127  * 

834.  Factor— Interim— Powers— Sale.— 

An  interim  factor  allowed  to  sell  goods  of  a 
perishable  nature,  and  lodge  the  proceeds  in 
bank.    Malcolm,  1828,  6  S.  1025* 

835.  Foreign  —  Bankrupt  —  Oessio  — 
Application  for. — It  is  no  objection  to  the 
competency  of  the  action  that  the  pursuer  of 
a  asm  is  a  foreigner,  that  his  debts  were 
chiefly  contracted  in  a  foreign  country,  and 
that  consequently  many  of  his  creditors 
foreigners.  Mercer  v.  Tosher,  29  May  1804, 
F.  C. ;  M.  «  Prisoner  »  App.  No.  2. 

836.  Foreign  —  Bankrupt  —  Oessio— Ap- 
plication for. — A  foreigner,  who  had  been 
imprisoned  in  Scotland  and  liberated,  held 
entitled  to  insist  in  an  action  of  eessio  bonorum, 
though  he  was  not  within  Scotland,  nor  had 
ftutea  a  mandatory ;  and  a  remit  made  to  the 
sheriff  of  the  county  in  which  he  had  been 
imprisoned,  to  take  his  examination.  Hossack 
T.Iouflaw,  1841,  4D.  268. 

837.  Foreign  —  Bankrupt  —  Creditor's 
Bights— Scots  Heritage.— Any  question  as 
to  the  rights  of  creditors  of  an  English  bank- 
rupt most  be  settled  in  the  Bankruptcy  Court 
of  England  although  the  bankrupt  may  have 
heritage  in  Scotland.  Boy  v.  Campbell's 
Auignees,  1853, 16  D,  51  * 


838.  Foreign— Bankrupt— Liberation.— 

A  summary  application  by  an  English  bank- 
rupt for  liberation  and  protection  to  enable 
him  to  attend  the  meeting  of  the  commissioners 
under  his  commission  in  London,  on  caution 
to  return  in  a  limited  time,  refused.  Duncan 
v.  Rordanz  <fc  Irwin,  25  June  1817,  F.  C. 

839.  Foreign— Bankrupt— Liberation.— 

Qtttttton,iwhetner  the  Court  of  Session  haspower 
under  the  Bankruptcy  Act,  19  and  20  Vict.  c. 
79,  to  grant  liberation  from  an  English  prison. 
Robertson  v.  Be  Salvi,  1857,  19  D.  996 ;  29 
J.  465. 

840.  Foreign  —  Bankrupt  —  Personal 
Protection  —  Discharge  —  Certificate.— A 

debtor  held  not  to  be  protected  from  personal 
diligence  by  an  English  commission  of  bank- 
ruptcy when  no  certificate  was  issued.  Robin- 
son v.  Coupar,  15  June  1811,  F.  C. 

And  held  also  that  in  these  circumstances 
the  debtor  might  be  imprisoned  as  being  in 
meditations  fugce.  Dickie  v.  Dick,  20  Dec.  1811, 
F.  C. 

But  a  certificate  in  an  English  bankruptcy 
operates  as  a  discharge  of  all  claims  and  protects 
the  debtor  in  Scotland.  Royal  Bank  of  Scotland 
v.  Scott,  Smith,  Stein  <k  Co.,  20  Jan.  1813,  F.  C. ; 
Buch.  358  * 

841.  Foreign  —  Bankrupt  —  Personal 
Protection— Diligence— Bankrupt's  Dis- 
charge —  Conveyance  of  his  Estate.  —  An 

English  bankrupt  who  had  been  some  months 
resident  and  engaged  in  business  in  Scotland,  to 
whom  personal  protection  had  been  granted, 
in  the  course  of  proceedings  in  bankruptcy  in 
England,  held  not  to  be  thereby  protected  from 
diligence  on  an  English  debt  incurred  before 
die  date  of  the  adjudication  in  bankruptcy. 
Observed  that  the  conveyance  of  a  bankrupt's 
estate  to  an  official  for  distribution  among  his 
creditors  and  also  a  bankrupt's  discharge 
receives  effect  by  international  law  in  all 
countries  where  he  has  property,  but  it  is 
otherwise  with  an  order  for  the  bankrupt's 
personal  protection.  Thomas  v.  Pellat,  1861, 
23  D.  1349 ;  33  J.  660. 

842.  Foreign— Bankrupt— Petition  for 
Sequestration — Who  Entitled  to  It  ?— Act 
33  Geo.  in  c.  74. — A  Scotsman  domiciled 
and  carrying  on  trade  abroad  held  not  entitled 
to  apply  for  sequestration  under  the  Act  33 
Geo.  in.  c.  74  although  he  had  effects  in 
Scotland.  Ewing  v  Douglas,  6  Feb.  1802, 
F.  C. ;  M.  "Bankrupt"  App.  No.  14.  Keir  v. 
Dickey,  27  May  1802,  F.  C. ;  M.  "Bankrupt" 
App.  No.  17. 

843.  Foreign  — Bankrupt  — Petition  for 
Sequestration. — Sequestration  refused  to  be 
awarded  against  one  who  had  acted  as  a 
surgeon  only  in  the  West  Indies.  Lyell, 
M'Ewan,  db  Co.  v.  Kennedy,  1824,  3  S.  233. 

844.  Foreign  — Bankrupt— Petition  for 
Sequestration— English  Bankruptcy  Act 
1861,  8.  218. — Petition  for  sequestration  of  an 
Australian  bankrupt  under  sec.  218  of  the 
English  Bankruptcy  Act  1861  (24  and  25  Vict. 
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c.  134),  presented  in  the  name  of  the  official 
assignee  of  the  bankrupt  and  his  mandatary, 
refused,  as  the  terms  of  the  mandate  did  not 
authorise  the  application — discretion  of  the 
court  in  awarding  sequestration  under  such  an 
application.    Shaw,  1868,  5  S.  L.  R.  171. 

845.  Foreign— Bankrupt— Petition  for 
Sequestration— Jurisdiction  —  Residence— 
1856  Act.  s.  13— Designation  of  Bankrupt 

— An  insolvent  Englishman  without  any  home 
in  England,  came,  for  the  purpose  of  obtaining 
sequestration,  to  Scotland,  where  he  had  no 
estate,  and  only  one  creditor,  whose  debt  was 
secured.  Held  that,  after  forty  days1  residence 
in  furnished  lodgings  in  Tobermory,  he  was 
"  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Scotland,"  in  the  sense  of  the  Act, 
rations  domicilii.  Held  also  that  the  designa- 
tion "now  residing  at  Tobermory w  in  the 
petition  for  sequestration  was  sufficient,  and 
that  a  designation  which  is  sufficient  for  the 
pursuer  in  a  summons  is  sufficient  in  a  seques- 
tration petition.  Joel  v.  Gill,  1859,  21  D. 
929  ;  31  J.  511  * 

846.  Foreign— Bankrupt— Petition  for 
Sequestration— Jurisdiction— 1856  Act,  s. 
1 3 — Arrestment. — A  creditor  presented  a  peti- 
tion for  sequestration  of  the  estates  of  a  debtor, 
who  had  been  an  accountant  in  Glasgow,  but 
who  at  the  date  of  the  petition  had  neither 
residence  nor  place  of  business  in  Scotland. 
Held  that  execution  of  arrestment  jurisdictionis 
fundanda  causa  was  not  sufficient  to  found 
jurisdiction  in  the  Court  of  Session  within  the 
meaning  of  the  Bankruptcy  Act  1856,  s.  13. 
Croil,  1863,  1  M.  509  ;  35  J.  304* 

847.  Foreign  —  Bankrupt  —  Recall  of 
Sequestration  —  Bankruptcy  Amendment 
Act  I860.  8.  2. — A  bankrupt  who  resided 
with  his  family  and  carried  on  business  in 
England  and  whose  effects  were  there  came  to 
Scotland  six  weeks  before  his  sequestration  in 
order  to  get  sequestration.  The  sequestra- 
tion was  recalled  under  s.  2  of  the  Bankruptcy 
Amendment  Act  1860,  s.  2.  Smith  Brothers  <k 
Co.  v.  Rostron,  1860,  23  D.  140  ;  33  J.  16* 

848.  Foreign  —  Bankrupt  —  Recall  of 
Sequestration  —  Bankruptcy  Amendment 
Act  1860,  8.  2. — The  court  recalled  the  seques- 
tration of  an  English  debtor  after  his  discharge 
had  been  obtained.  The  bankrupt's  whole 
assets,  and  all  his  creditors  but  two,  were  in 
England  ;  and  the  court  were  satisfied  that  the 
proceedings  had  been  conducted  solely  for  the 
benefit  of  the  trustee,  not  of  the  creditors,  and 
that  the  representation  as  to  the  concurrence 
in  the  discharge  was  erroneous.  Brandon  v. 
Stephens,  1862,  24  D.  263  ;  34  J.  131* 

849.  Foreign— Bankrupt— Recall  of  Se- 
questration—Bankruptcy Amendment  Act 
1860,  s.  2— Majority  of  Creditors— State  of 
Affairs. — In  a  petition  for  recall  of  sequestra- 
tion under  the  Bankruptcy  Amendment  Act 
1860,s.  2,  by  two  trustees  for  two  branches  of  a 
loan  association,  one  of  the  trustees  of  one  of  the 
branches  was  designed  in  the   petition  and 


Gazette  notice  John  instead  of  Henry.  Held 
(1)  that  this  error  vitiated  the  instance  of  the 
petition  so  far  as  that  branch  of  the  association 
on  which  that  trustee  acted  was  concerned ;  (2) 
that  this  did  not  vitiate  the  petition  so  far  as 
at  the  instance  of  the  trustee  of  the  other 
branch,  which  was  a  distinct  body  ;  (3)  that, 
in  ascertaining  the  majority  of  the  creditors  in 
number  and  value,  all  parties  (whether  their 
claims  were  over  or  under  £20)  were  to  be 
regarded  as  creditors  who  had  lodged  affidavits 
and  satisfactory  grounds  of  debts ;  (4)  that  the 
bankrupt  could  not  object  to  all  parties  being 
held  as  creditors  who  were  set  forth  as  such 
in  the  state  of  affairs  given  up  by  him, 
but  that  his  state  did  not  prove,  in  a  question 
of  recall,  that  all  who  were  there  set  forth  as 
creditors  were  such  ;  (5)  that,  as  a  majority  in 
number  and  value  of  the  creditors  resided  in 
England,  the  estate  ought  to  be  distributed  in 
England,  and  therefore  that  the  sequestration 
should  be  recalled.  Haines  v.  Shaw,  1862,  24 
D.  383  ;  34  J.  189* 

850.  Foreign  —  Bankrupt  —  Recall  of 
Sequestration. — Sequestration  of  the  estate  of 
an  Englishman  who  had  come  to  Scotland  for 
the  purpose  of  sequestration  and  whose  credi- 
tors resided  in  England,  recalled.  Moses  v. 
Gifford,  1866,  4  M.  1056  ;  38  J.  537  * 

851.  Foreign— Bankrupt's  Discharge- 
Effect  on  Foreign  Debt. — A  debt  contracted 
and  payable  in  Berbice  held  not  to  be  dis- 
charged by  a  certificate  under  an  English 
commission  of  bankruptcy.  Rose  v.  fflbeod, 
1825,  4  S.  308  * 

852.  Foreign  —  Bankrupt's  Discharge- 
English  Certificate. — A  certificate  and  dis- 
charge in  an  English  bankruptcy  held  to  pro- 
tect the  bankrupt  from  an  action  against  niin 
by  a  creditor  in  Scotland  although  the  bank- 
rupt had  (innocently)  failed  to  disclose  in  the 
bankruptcy  proceedings  property  belonging  to 
him.    Cktihcart  v.  Blackwood,  1765,  2  Pat.  100. 

853.  Foreign  — Bankrupt's  Discharge - 
Certificate— Partner  and   Firm  — BiB.— 

Question  as  to  the  effect  of  a  certificate  under  a 
commission  of  bankruptcy  in  favour  of  a  party, 
as  an  individual,  in  discharging  him  from 
lability  for  a  bill  granted  subsequent  to  it  by 
a  company  of  which  he  was  a  partner,  but  of 
which  he  had  not  notified  that  he  had  ceased 
to  be  a  partner.  Hunter  v.  Evans,  Foster,  <fc 
Langion,  1830,  9  S.  159. 

854.  Foreign  Bankruptcy  —  Competing 
Sequestration. — A  commission  of  bankruptcy 
was  issued  in  England  on  the  11th,  and  a 
sequestration  in  Scotland  of  the  estates  of  the 
same  person  on  the  17th  July  1811.  Held  that 
the  assignees  under  the  commission  were  prefer- 
able to  the  moveable  funds  in  Scotland. 
Falconer  v.  Weston,  18  Nov.  1814,  F.  C  * 

.  855.  Foreign  Bankruptcy  —  Competing 
Sequestration— Scots  Heritage,— Although 
a  commission  of  bankruptcy  against  a  trader  in 
England  and  Scotland  was  prior  to  a  sequestra- 
tion in  Scotland,  yet  as  the  sequestration  was 
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not  objected  to,  and  the  trustee  was  inf  ef  t  prior 
to  the  assignees  in  the  heritage  in  Scotland, 
which  was  sold,  held  that  the  assignees  were 
not  entitled  to  insist  that  the  trustee  should 
deliver  the  price  to  them.  Weston  v.  Falconar, 
17  Dec.  1817,  F.  C  * 

856.  Foreign  Bankruptcy  —  Competing 
Seqneetration— Affidavit— Wrong  Stamp  on 
BilL — A  domiciled  Scotsman,  after  contracting 
debt,  went  to  England,  and  committed  an  act 
of  bankruptcy.  A  petition  for  sequestration 
was  presented  to  the  Court  of  Session,  founding 
on  a  bill  written  on  a  wrong  stamp,  and  an 
affidavit  to  the  verity  of  the  debt;  later  a 
commission  of  bankruptcy  was  awarded  in 
England.  Held  (1)  that  the  sequestration  was 
preferable  to  the  commission  of  bankruptcy ; 
and  (2)  that  the  affidavit,  accompanied  by  the 
bill,  was  sufficient  to  support  the  petition. 
Geddss  v.  Mowat,  1824,  2  Shaw  App.  230.* 

857.  Foreign  Bankruptcy  —  Competing 
Sequestration — Banking.— A  firm  carrying 
on  business  in  Glasgow  and  Sydney  became  in- 
solvent, and  a  commission  of  bankruptcy  was 
issued  against  them  in  Sydney  and  it  was  also 
sequestrated  in  Scotland,  and  both  processes 
proceeded  concurrently,  the  assets  in  Sydney 
being  managed  by  the  assignee  there,  and  the 
estates  in  Scotland  by  the  trustee.  Held  that 
a  creditor  could  not  claim  to  be  ranked  in 
Scotland  for  his  full  debt  without  deduction  of 
the  dividend  paid  him  in  Sydney.  Stewart  v. 
Avid,  1851,  13  D.  1337 ;  23  J.  621.* 

858.  Foreign  Bankruptcy  —  Competing 
Sequestration— Competition  between  Scots 
Trustee  and  English  Receiver— Acquirenda 
—Act  2  and  3  Vict  a  41,  s.  81.— An 
undischarged  Scotch  bankrupt  traded  in 
England,  where  some  years  after  an  adjudica- 
tion in  bankruptcy  was  issued  against  his 
estate.  The  trustee  in  Scotland  applied,  in 
terms  of  the  Act  2  and  3  Vict.  c.  41,  s.  81,  to 
have  the  property  acquired  since  the  date  of 
the  Scotch  sequestration  declared  to  be  vested 
in  him.  The  English  official  and  creditors' 
assignees  opposed,  on  the  ground  that  they  had 
a  complete  title  unchallenged.  Held  that  the 
trustee  was  not  entitled  to  the  declaration 
sought,  but  withoutprejudice  to  his  appearing 
andclaiming in  the  English  bankruptcy.  Obser- 
vations on  s.  81  of  2  and  3  Vict  c  41.  Mein 
v.  Turner,  1865,  17  D.  435 ;  27  J.  185  * 

859.  Foreign  Bankruptcy  —  Competing 
Sequestration— Recall  of  Sequestration.— 
The  subsistence  of  an  English  adjudication  in 
bankruptcy  is  a  good  ground  for  recalling  a 
sequestration  subsequently  awarded  in  Scotland. 
Young  v.  Buckd,  1864,  2  M.  1077  ;  36  J.  527  * 

860.  Foreign  Bankruptcy  — Effect  of— 
Application  for  Cesaio.— Gsmw  refused  to  an 
English  bankrupt  imprisoned  in  Scotland, 
against  whom  a  commission  of  bankruptcy  had 
been  issued  in  England.  Duncan  v.  &ime3  1821, 
1  S.  61. 

861.  Foreign  Bankruptcy  — Effect  of— 
Award  of  Sequestration— Firm.— Held  in- 


competent to  award  a  sequestration  of  the 
estates  of  one  and  the  same  company  carrying 
on  business  by  two  different  names  in  Englana 
and  Scotland,  after  a  commission  of  bankruptcy 
had  been  issued  in  England.  Royal  Bank  of 
Scotland  v.  Assignees  of  Stein,  Smith,  Jb  Co.,  20 
Jan.  1813,  F.  C. ;  Buch.  320  * 

862.  Foreign  Bankruptcy  —  Effect  on 
Scots  Action — Diligence. — The  creditors  of  a 
foreign  company  held  entitled  to  insist  in  an 
action  against  an  individual  partner  in  this 
country,  although  a  commission  of  bankruptcy 
had  been  issued  against  him ;  and  an  arrest- 
ment preferred  in  respect  of  priority  to  the 
diligence  of  the  creditors,  where  the  assignees 
did  not  claim.  Galloway  v.  Liddell,  3  Feb. 
1815,  F.  C. 

863.  Foreign  Bankruptcy  —  Effect  on 
Scots  Action— Siflt.— The  drawer  of  a  bill  dis- 
counted it  and  indorsed  it  to  the  discounter 
who  assigned  it  to  the  acceptors.  A  commission 
of  bankruptcy  in  England  was  afterwards 
issued  against  the  drawer.  In  an  action  of 
constitution  of  the  debt  by  the  acceptors 
against  the  drawer  the  court  refused  to  sist  the 
action  till  the  claim  should  be  investigated  in 
the  English  bankruptcy  proceedings.  Roy  v. 
Campbell,  1850,  12  D.  1028 ;  22  J.  450. 

864.  Foreign  Bankruptcy  —  Effect  on 
Scots  Diligence  —  Arrestment.  —  A  com- 
mission  of  bankruptcy  was  issued  in  England 
against  an  English  bankrupt.  Later  a  creditor 
arrested  effects  of  the  bankrupt  in  Scotland. 
The  commissioners  were  preferred  to  the 
arrester  on  the  ground  that  when  a  person 
becomes  bankrupt  the  law  of  his  domicile  decides 
as  to  the  distribution  of  his  effects.  Strother  v. 
Read,  1  July  1803,  F.  C. ;  M.  "Forum  Comp." 
App.  No.  4. 

865.  Foreign  Bankruptcy  —  Effect  on 
Scots  Diligence. — A  commission  of  bankruptcy 
in  America  preferred  to  an  arrestment  in  Scot- 
land used  subsequent  to  its  date  but  before  the 
date  of  the  assignment.  Maitland  v.  Hoffman, 
4  Mar.  1807,  F.  C. ;  M.  "  Bankrupt n  App 
No.  26. 

866.  Foreign  Bankruptcy  —  Effect  on 
Scots  Diligence— Arrestment.— An  English 
commission  of  bankruptcy  has  the  effect,  by 
the  assignment,  of  vesting  in  the  assignees  the 
bankrupt's  personal  estate  in  Scotland  ipso  jure 
and  without  intimation ;  and  therefore  a  sub- 
sequent arrestment  cannot  attach  that  estate 
in  a  question  with  the  assignees.  Selkrig  v. 
Davies  da  Salt,  1814,  2  Dow  230* 

867.  Foreign  Bankruptcy  —  Effect  on 
Scots  Diligence— Arrestment.— The  English 
Bankruptcy  Act  (49  Geo.  in.  c.  121)  cuts  down 
all  creditors'  attachments  executed  within  two 
months  before  the  commission  of  bankruptcy 
is  issued.  Held  that  the  Act  did  not  apply 
so  as  to  cut  down  arrestments  used  in  Scot- 
land within  the  two  months  by  Scots  creditors 
of  an  English  bankrupt.  Hunter  ds  Co.  v. 
Palmer,  25  Feb.  1825,  F.  C. ;  3  S.  586* 
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868.  Foreign  Bankruptcy  —  Effect  on 
Scots  Diligence—Discharge— Bar.— A  Scots- 
man was  imprisoned  in  Dublin  by  a  Scots 
creditor.  He  obtained  a  discharge  and 
executed  a  trust-assignation  all  in  terms  of 
the  Irish  Bankruptcy  Act.  The  creditor 
became  assignee  under  the  trust-assignation. 
Held  therefore  that  the  Scots  creditor  was 
barred  from  imprisoning  the  debtor  on  his 
return  to  Scotland.  Nicholson  v.  Binks,  1832, 
11  S.  153. 

869.  Foreign  Bankruptcy  —  Effect  on 
Scots  Heritage.  —  Held  that  the  English 
Insolvent  Debtors  Act  (1  and  2  Vict.  c.  110),  for 
vesting  in  an  assignee  all  the  bankrupt's  real 
and  personal  estate,  "  both  within  this  realm 
and  abroad,"  applied  to  estate  in  Scotland  ; 
that  the  English  vesting  order  and  appoint- 
ment of  an  assignee,  when  registered  in  the 
General  Register  of  Sasines,  operated  a  trans- 
ference of  the  real  right  in  the  bankrupt's 
heritable  property  in  bcotland  in  favour  of 
the  English  assignee ;  and  that  it  was  illegal 
for  the  bankrupts  creditors  in  Scotland  there- 
after to  interfere  with  the  heritable  property 
so  vested  in  the  assignee.  Rattray  v.  While, 
1842,  4  D.  880  ;  14  J.  332. 

870.  Foreign  Bankruptcy— English  As- 
signee— Title. — Observed  that  assignees  under 
and  English  commission  of  bankruptcy  do  not 
require  to  instruct  their  title  by  production  of 
the  assignment.  Twrnbull  v.  Smellic,  1828,  6  S. 
676;  3Fac.716* 

871.  Foreign  Bankruptcy  —  English 
Assignees  —  Voluntary  Trust  — Power  to 
Homologate. — Held  that  it  was  incompetent 
for  English  assignees  in  bankruptcy  to  homolo- 
gate a  trust  deed  executed  by  the  bankrupts 
of  their  effects  in  Scotland.  Stein's  Assignees 
v.  Craig,  1831,  6  W.  &  S.  74.  Revg.  7  S. 
686* 

872.  Foreign  Bankruptcy— English  Deed 
of  Arrangement— Competition  with  Dili- 
gence.— The  question  what  is  the  effect  of  an 
English  deed  of  arrangement  in  bankruptcy  is 
a  question  of  English  law  ;  but  when  it  comes 
in  competition,  as  to  funds  in  Scotland,  with 
diligence  or  other  documents,  this  may  fall  to 
be  decided  in  accordance  with  Scots  Law,  and 
the  completion  of  the  right  is  a  matter  of  Scots 
Law.  Held,  therefore,  that  the  question 
whether  the  right  to  iron  in  Scotland  was 
carried  (as  between  the  indorsee  and  the 
inspectors  in  bankruptcy  of  the  grantees)  by 
indorsation  was  to  be  determined  by  Scots  Law. 
Held  further  that  inspectors  in  bankruptcy 
under  an  English  deed  of  arrangement  could 
not  compete  with  a  creditor  to  whom  non- 
warrants  had  been  indorsed  though  there  was 
no  intimation.  Connal  <k  Co.  v.  Loder,  1868, 
6  M.  1095  ;  40  J.  624* 

873.  Foreign  Bankruptcy— Examination 
of  Bankrupt  —  Certificate.  —  Held  that  a 
certified  English  bankrupt  could  not  be  ex- 
amined, at  the  instance  of  the  assignees  under 
the  commission,  in  Scotland  as  to  the  fulness 


of  the  disclosure  made  by  him  in  England. 
Paton  v.  Gairdner,  15  Feb.  1816,  F.  C. 

874.  Foreign  Bankruptcy  —  Foreign 
Bankruptcy  Acts. — Observed  (1)  that  objec- 
tions to  the  regularity  of  bankruptcy  pro- 
ceedings in  a  foreign  country  will  not  be 
regarded  unless  supported  by  specific  allega- 
tions; (2)  that  the  effect  of  general  British 
statutes  as  to  bankruptcy  in  England  and  the 
colonies  is  matter  of  foreign  law,  to  be  proved 
by  foreign  lawyers.  Colville  v.  James,  1862, 
1  M.  41 ;  35  J.  25  * 

875.  Foreign  Bankruptcy— Jurisdiction 
—Bankruptcy  (England)  Act  1861,  s.  219. 
— Held  that  a  party  who  had  been  adjudged 
bankrupt  in  England  could  not  in  a  subsequent 
Scots  multiplepoinding  plead  that  the  English 
courts  had  no  jurisdiction  as  this  was  a 
question  for  the  English  court  in  awarding 
sequestration.  JVilkie  v.  Cathcart,  1870,  9  M. 
168  ;  43  J.  88  * 

876.  ForeignBankruptcy— Provingunder 
—What  is?— Arbitration.— An  arbitration 
between  an  English  assignee  in  bankruptcy 
and  a  creditor  as  to  the  existence  of  a  debt  and 
the  arbiter's  decision,  held  not  to  be  equivalent 
to  proving  under  the  English  commission  of 
bankruptcy.    Rose  v.  MacLeod,  1825,  4  S.  30&* 

877.  Foreign  Creditor— Gessio— Jurisdic- 
tion. —  The  statutory  jurisdiction  conferred 
upon  sheriffs  in  cases  of  cessio  bonorum  extends 
to  foreign  creditors.  Kennedy  v.  Kerr,  1838, 
16  S.  990 ;  13  Fac.  646  * 

878.  Foreign  Creditor  —  Jurisdiction  — 
Reduction  of  His  Illegal  Preference— Re- 
convention.— Where  a  foreigner  claimed  in  a 
Scotch  sequestration,  and  the  trustee,  withont 
using  arrestment  jurisdictionis  fundandce  causa, 
brought  an  action  against  him  for  reducing  ft 
preference  obtained  by  him  over  the  other 
creditors,  a  plea  by  the  foreigner,  of  no  jurisdic- 
tion, repelled  on  the  principle  of  reconvention. 
Ord  v.  Barton,  1847,  9  D.  641 ;  19  J.  223  * 

879.  Foreign  Creditor  —  Mandatory.  — 

Where  a  claimant  in  a  Scottish  sequestration 
is  domiciled  in  England,  he  is  bound  to  sist  a 
mandatory.    Ford,  1844,  6  D.  1163  ;  16  J.  506. 

880.  Foreign  Debt  —  Diligence  in  Scot- 
land.— By  English  law  imprisonment  of  the 
debtor  precluded  all  other  diligence.  Held, 
nevertheless,  that  the  English  creditor  of  an 
English  debtor  by  an  English  bond  might  arrest 
the  debtor's  funds  in  Scotland  although  he  had 
imprisoned  the  debtor  in  England — tins  being 
a  question  of  diligence  to  be  determined  br 
the  law  of  the  country  in  which  it  is  used. 
Lashley  v.  Moreland,  21  Dec.  1809,  F.  C. 

881.  Foreign  Debt  —  English  Bond- 
Nature  of — A  claim  was  made  in  a  Scotch 
sequestration  upon  an  English  bond,  which, 
according  to  an  opinion  of  English  counsel, 
could  not  compete  there  with  the  claims  of 
onerous  creditors  as  being  granted  without 
valuable  consideration.  Held  that  this  quality 
being  of  the  essence  of  the  contract,  must  have 
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effect  given  to  it  according  to  English  law,  and 
was  not  matter  of  remedy  to  be  regulated  by  the 
lot  fori ;  and  therefore  that  the  bondholder  could 
not  compete  in  the  sequestration  with  onerous 
creditors.  Williamson  v.  Taylor,  1845,  8  D. 
156 ;  18  J.  99  * 

882.  Foreign  Diligence— Interdict  of— 
Act  1  and  2  Vict  a  41.  s.  78.— A  creditor 
in  Scotland  of  a  Scotch  debtor  obtained  writs 
in  London,  in  virtue  of  which  he  used  an 
attachment  in  London  of  funds  there  belong- 
ing to  the  debtor.  Sequestration  having  been 
awarded  in  Scotland  of  the  debtor's  estates 
within  sixty  days  thereafter,  held  competent, 
on  the  application  of  the  trustee,  to  interdict 
the  creditor  from  following  out  the  proceedings 
in  London,  and  from  preventing  the  trustee 
from  recovering  payment  of  the  funds  in 
London.  Lindsay  v.  Paterson,  1840,  2  D.  1373  ; 
15  Fac.  1472  * 

883.  Foreign  —  Illegal  Preference  to 
Foreign  Creditor— Act  1696,  a  5— Aliena- 
tion not  Completed  in  Scotland— Bills.— A 

Soots  merchant  sixty  days  before  bankruptcy 
indorsed  a  bill  and  remitted  it  and  also  a  bill 
of  lading  by  post  to  an  English  merchant  in 
security  of  a  debt  Held  (1)  that  this  trans- 
action fell  under  the  Act  1696,  c.  5 ;  (2)  that 
that  Act  applied  to  alienations  in  favour  of 
foreign  creditors,  or  to  alienations  operative 
against  foreign  creditors,  and  as  to  moveables 
wherever  situate ;  (3)  that  the  Act  also  applied 
although  the  alienation  was  not  made  and 
accepted  wholly  within  Scotland  ;  and  (4)  that 
the  Act  ought  to  receive  effect  in  the  courts  of 
other  countries.  White  v.  Briggs,  Thurbum, 
Acraman,  &  Co.,  1843,  5  D.  1148;  15  J.  467* 

884.  Foreign— Ranking— Law  governing 
— Business  in  Scotland  and  England— Firm 
and  Partner. — The  estates  of  a  party  whc 
carried  on  business  in  Scotland,  and  who  was 
also  a  partner  of  an  English  firm,  were  seques- 
trated under  the  Scotch  Bankruptcy  Act.  Held 
that  a  creditor  of  the  firm  was  entitled  to  be 
ranked  upon  his  sequestrated  estate  pari  passu 
with  his  personal  creditors  according  to  the 
Scotch  law  of  ranking,  though  by  English  law 
firm  creditors  are  not  entitled  to  rank  upon 
the  estate  of  an  individual  partner  till  his 
personal  creditors  have  been  fully  paid.  Lush 
v.  Elder,  1843,  5  D.  1279 ;  16  J.  536  * 

885.  Illegal  Preference— Common  Law— 
Averment. — An  averment  that  deeds  were 
granted  to  a  confidential  person  without 
onerous  consideration,  at  a  time  when  the 
granter  was  insolvent,  and  as  a  collusive  device 
between  the  bankrupt  and  the  grantee  to 
defraud  creditors,  is  relevant  to  infer  reduction 
at  the  instance  of  prior  creditors  at  common 
law.  Edmond  v.  Grant,  1853,  15  D.  703  ;  25 
J.  425 ;  2  Stuart  421* 

886.  Illegal  Preference— Common  Law— 
Averment. — To  support  the  challenge  under 
common  law  of  a  payment  made  by  a  bankrupt 
it  is  not  sufficient  to  aver  merely  that  the 
recipient  was  a  relation  of  the  bankrupt  and 


knew  that  he  was  at  the  date  of  the  payment 
insolvent;  the  pursuer  must  aver  that  the 
payment  was  gratuitous  or  that  there  was 
fraud  on  the  part  of  the  bankrupt  in  which  the 
recipient  participated.  Thomas  v.  Thomson, 
1865,  3  M.  358  ;  37  J.  166  * 

887.  Illegal  Preference— Common  Law- 
Alienation  —  Deposit- Receipt  — Form  of 
Seduction. — Where  an  insolvent  party  handed 
funds  to  a  sister,  who  got  a  deposit-receipt  in 
her  own  name,  objection  in  an  action  of 
reduction  of  the  receipt  that  it  was  necessary 
to  reduce  not  the  receipt  but  the  transaction, 
repelled,  as  by  reducing  the  receipt  the  defender's 
title  was  cut  down.  Dobie  v.  Mitchell,  1854, 
17  D.  97 ;  27  J.  22  * 

888.  Illegal  Preference— Common  Law- 
Bill  —  Fraud. — A  law  agent  acting  for  a 
defender,  obtained  from  him,  during  au  action, 
and  while  insolvent,  a  bill  at  one  day's  date, 
on  which  the  agent  arrested  a  legacy  payable 
to  the  defender ;  and  the  pursuer  thereafter 
also  arrested.  Held  that  the  granting  of  the 
bill  was  a  device  to  give  the  agent  an  undue 
preference,  and  that  the  arrestment  was  in- 
effectual at  common  law.  M'Ewen  v.  Doig, 
1828,  6  S.  889  ;  3  Fac.  937  * 

889.  Illegal  Preference— Common  Law- 
Fraud. — A  trustee  in  bankruptcy  sought  to 
reduce  a  bond  and  disposition  in  security 
granted  by  the  bankrupt  three  months  before 
his  bankruptcy.  He  averred  that  this  was  a 
device  to  secretly  secure  the  sum  in  the  bond 
for  the  bankrupt.  Held  that  the  trustee  must 
show  not  only  that  the  bond  was  fraudulently 
granted  but  also  that  the  grantee  fraudulently 
took  the  bond.  Forsyth  v.  Duncan,  1863,  1  M. 
1054  ;  35  J.  598  * 

890.  Illegal  Preference— Common  Law- 
Cash  Payment — An  insolvent  party  having  a 
cash  account  with  a  bank  in  contemplation  of 
bankruptcy  made  a  payment  so  as  to  diminish 
the  balance,  but  he  was  not  rendered  bankrupt 
till  eighty  days  thereafter.  Neither  the  bank 
nor  the  cautioners  knew  of  his  insolvency  at 
the  time  of  the  payment  Held  that  the  pay- 
ment was  effectual.  Philip's  Tr.  v.  Leith 
Bank,  9  Dec.  1808,  F.  C* 

891.  Illegal  Preference— Common  Law- 
Fraud— Creditor's  Knowledgeof Insolvency. 

—In  an  action  by  a  trustee  in  bankruptcy, 
founded  on  fraud  at  common  law,  to  reduce  a 
conveyance  by  the  bankrupt,  held  that,  as  it 
was  not  averred  that  the  parties  receiving  the 
conveyance  knew  of  the  bankrupt's  insolvency 
at  the  date  of  the  conveyance,  the  conveyance 
was  not  reducible.  Ross  v.  Hutton,  1830,  8  S. 
916;  6  Fac.  746* 

892.  Illegal  Preference— Common  Law- 
Fraud— Creditor  Innocent  of.— As  a  general 
rule  in  order  to  support  an  action  of  reduction 
at  common  law  it  is  not  essential  that  there 
should  be  fraud  on  the  part  of  the  preferred 
creditor,  if  there  be  fraud  on  the  bankrupt's 
part.  M'Covoan  v.  Wright,  1853,  15  D.  494  ; 
24  J.  306  ;  2  Stuart  305.    See  14  D.  901,  968* 
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893.  Illegal  Preference— Common  Law- 
Provision  to  Wife  and  Children.— A  party 
executed  a  trust-disposition  of  his  property  to 
his  wife  and  children,  which  was  challenged  by 
a  creditor  as  in  fraudem  of  his  rights.  Kemit 
made  to  ascertain  whether  tbe  deed  was  onerous 
or  not.    Spence  v.  Thomson,  1829,  7  S.  254. 

894.  Illegal  Preference— Common  Law- 
Act  1621  —  Onerous  Assignation  —  No 
Insolvency. — A  reduction  on  the  Act  1621, 
c.  18,  and  at  common  law,  of  an  assignation,  held 
not  to  lie  as  it  was  onerous,  and  the  insolvency 
of  the  granter  was  not  established.  A.  v.  B., 
1837, 13  Fac  92. 

895.  Illegal  Preference— Common  Law- 
Act  1621,  c.  18— Jnst  Cause— Prior  Obliga- 
tion—Bond— Fraud — Onus. — A  person,  who 
was  insolvent,  in  security  of  an  advance  to  be 
made  to  his  son  by  his  brother  agreed  to  give 
heritable  security.  Five  months  later  the 
insolvent  signed  a  bond  in  terms  of  the  agree- 
ment. Held  (1)  that  the  bond  being  granted 
because  of  the  insolvent's  prior  obligation  was 
for  a  just  cause  and  was  therefore  not  reducible 
under  the  Act  1621,  c.  18  ;  (2)  that  there  being 
no  fraud  it  was  not  reducible  at  common  law  ; 
and  (3)  that  although  the  pursuer  (the  in- 
solvent's trustee  in  bankruptcy)  must  take 
issues  as  to  the  reasons  of  reduction,  the  judge 
at  the  trial  would  decide  as  to  the  onus  probandi. 
Home  v.  Hay,  1847,  9  D.  651  ;  19  J.  281* 

896.  Illegal  Preference— Common  Law- 
Act  1621— Novum  debitum— Conveyance 
— Securing   Advances — Promissory-Note. 

— A  cautioner  for  the  performance  of  a  build- 
ing contract  made  advances  to  the  principal 
(his  brother-in-law)  to  enable  him  to  carry  it 
on.  Afterwards,  when  insolvent,  the  principal 
disponed  ex  facie  absolutely,  but  really  in 
security,  to  the  cautioner,  two  houses.  For 
further  advances  by  the  cautioner  the 
principal  granted  a  promissory-note.  After 
the  principal's  bankruptcy  a  creditor  raised  an 
action  of  reduction  of  the  dispositions  in 
security  and  of  the  promissory-note,  on  the 
Act  1621,  c.  18  ;  and  at  common  law.  Held  (1) 
that  the  statute  did  not  apply,  the  dispositions 
not  having  been  granted  without  a  just  cause 
in  the  sense  of  the  Act ;  (2)  that  the  disposi- 
tions were  reducible  at  common  law,  not  only 
in  so  far  as  granted  in  security  of  prior 
advances,  but  also  in  so  far  as  held  in  security 
of  the  subsequent  advances,  these  having  been 
made  on  account  of  a  subsisting  cautionary 
obligation,  which  deprived  them  of  the 
character  of  nova  debUa;  (3)  that  the  pro- 
missory-note was  not  reducible  either  under 
the  statute  or  at  common  law,  because  it  was 
granted  to  constitute  a  debt  due  at  its  date. 
Thomas  v.  Thomson,  1866,  5  M.  198 ;  39  J. 
92* 

897.  Illegal  Preference— Common  Law- 
Acts  1696,  a  5,  and  1621,  c.  18— Abandon- 
ment of  Action— Assignation  of  Goods.— A 

bankrupt,  by  minute  of  agreement  and  assigna- 
tion, abandoned  his  defences  in  an  action 
against  him  for  debt,  and,  in  payment  of  the 


liabilities  constituted  by  the  action,  assigned 
to  the  pursuers  certain  goods.  In  a  reduction 
of  that  deed  at  the  instance  of  the  trustee  on 
the  bankrupt's  estate,  held  that  the  pursuer 
was  entitled  to  an  issue  under  the  Act  1696, 
c.  5,  and  at  common  law,  but  not  under  the  Act 
1621,  c.  18.  Wilson  v.  Drummontfs  Reps.,  1853, 
16  D.  275 ;  26  J.  126  * 

898.  Illegal  Preference— Common  Law- 
Abandonment  of  Defence— Act  1696— Sale 
— Redelivery  of  Goods. — A  bankrupt  within 
sixty  days  of  bankruptcy  having  in  a  letter  to 
the  seller  consented  to  his  obtaining  a  decree 
for  redelivery  of  goods  sold  and  delivered,  held 
that  the  letter  and  the  subsequent  decree  were 
reducible  both  under  the  Act  1696,  cap.  5,  and  at 
common  law.  Laurie's  Tr.  v.  Bevendge,  1867, 
6  M.  86  ;  40  J.  52  * 

899.  Illegal  Preference— Common  Law- 
Issue— Fraud— Act  1696— Bills  of  Lading- 
Indorsation  o£— In  an  action  by  the  sellers  of 
goods  for  reduction  of  indorsations  of  the  bill  of 
lading  by  the  purchaser  and  others,  as  being 
fraudulent  at  common  law,  and  in  contraven- 
tion of  the  Act  1696,  c.  5.  held  that  they  must 
put  in  issue  whether  the  bill  was  fraudulently 
indorsed  and  fraudulently  received  by  the 
indorsers  and  indorsees.  Adamson,  Howie,  6: 
Co.  v.  Guild,  etc.,  1867,  6  M.  347  * 

900.  Illegal  Preference— Common  Law- 
Act  1696— Sale. — Averments  that  a  sale  by 
the  bankrupt  was  carried  out  in  security  of  a 
prior  debt  which  were  held  sufficient  in  an 
action  of  reduction  by  the  trustee  on  a  seques- 
trated estate,  founded  upon  the  Act  1696,  c.  5, 
and  also  upon  common  law,  to  entitle  the 
pursuer  to  an  issue  both  under  the  statute 
and  at  common  law.  Edmond  v.  Dujffus,  1866, 
2  S.  L.  R.  50. 

901.  Illegal  Preference— Common  Law- 
Act  1696  — Bale  — Delivery  of  Goods— 
Novum  debitum. — A  firm  on  22  June  sold 
guano  to  A,  payment  to  be  made  by  a  bill  at 
four  months  and  reserved  right  to  repurchase 
the  guano  during  the  currency  of  the  accept- 
ance. The  guano  was  delivered  on  21  July, 
and  on  27th  the  firm  was  sequestrated.  In  an 
action  by  the  trustee  in  the  sequestration,  held 
(1)  that  as  the  delivery  of  the  guano  had  been 
in  fulfilment  of  a  legal  obligation,  it  was  no 
contravention  of  the  Act  1696,  c.  5,  whether 
the  transaction  was  viewed  as  a  sale  or  as  a 
loan ;  (2)  that  as  the  sum  paid  or  advanced 
was  equal  to  the  value  of  the  guano,  there  had 
been  no  fraud  at  common  law  against  the 
creditors ;  and  therefore  a  verdict — that  the 
guano  had  been  delivered  in  security  or  satis- 
faction of  a  prior  debt,  and  fraudulently  to 
disappoint  the  legal  rights  of  creditors— srf 
aside  as  contrary  to  evidence.  Miller's  Tr.  v. 
Shield,  1862,  24  D.  821  ;  34  J.  416  * 

902.  Illegal  Preference— Act  1621,  c.  18- 
Averment  of  Insolvency.— Opinion,  that  in 
a  reduction  under  the  Act  1621,  c  18,  it  is 
necessary  to  aver  the  insolvency,  at  the  time 
of  the  alienation,  of  the  person  making  it ;  and 
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record  opened  up  to  allow  an  addition  to 
that  effect  to  be  made.  Bolden  v.  Ferguson^ 
1863,  1  M.  522  ;  36  J.  313  * 

903.  Illegal  Preference— Acts  1621  and 
1696  —  Averment     of    Insolvency.  —  A 

summons  of  reduction  of  the  indorsations 
of  bills,  libelling  on  the  Acts  1696.  c  5,  and 
1621,  c  18,  which  did  not  set  forth  that  the  in- 
doner  was  bankrupt  or  insolvent,  or  any  facts 
inferring  this,  at  the  date  of  making  the 
indorsations,  dismissed  as  irrelevant.  Wood 
v.  DalrympU,  1823,  2  S.  556  * 

904.  Illegal  Preference  —  Act  1621  — 
Averment  of  Insolvency  —  Just  Cause  — 
Undertaking  to  Give  Security— Transfer  to 
Partner  of  Partnership  Stock.— A  party  who 
was  engaged  with  another  in  a  joint  adventure 
transferred  the  property  of  the  adventure  to 
the  other  and  then  became  bankrupt.  In  an 
action  by  the  trustee  in  bankruptcy  against 
the  transferee,  held  (1)  that  as  the  transferee 
claimed  an  absolute  right  as  being  a  partner 
in  the  adventure  the  action  was  relevant ;  (2) 
that,  although  the  pursuer  in  certain  articles 
of  the  record  stated  that  the  bankrupt  had 
at  the  date  of  the  transfer  a  surplus  over  his 
liabilities,  yet,  as  in  other  articles  it  was 
generally  averred  that  the  bankrupt  was 
then  insolvent,  the  summons  was  relevant ; 
and  (3)  that  promises  and  undertakings  to  give 
security  made  by  the  bankrupt  in  answer  to 
demands  for  payment  do  not  amount  to  such 
an  obligation  as  will  protect  the  security  after- 
wards given  from  challenge.  APCowan  v. 
Wright,  1852, 14  D.  901  ;  24  J.  675 ;  1  Stuart 
967  ;  15  D.  494  ;  25  J.  306 ;  2  Stuart  395  * 

905.  Illegal  Preference  — Act  1621  — 
Conjunct  or  Confident  —  Averment.  —  A 
challenge  on  the  Act  1621  must  be  grounded 
on  the  averment  that  the  deed  sought  to  be 
reduced  was  granted  to  conjunct  and  confident 
persons ; — even  where  there  concur  insolvency, 
no  value,  and  prejudice  to  anterior  creditors. 
Wilson  v.  Drummontfs  Reps.,  1853,  16  D.  275  ; 
26  J.  125  * 

906.  Illegal  Preference— Act  1621— Con- 
junct or  Confident— Common  Law— Fraud 
--Averment  of  No  Price  Unnecessary.— A 
father  assigned  his  interest  under  a  will  to  his 
daughter,  who  transferred  it  to  her  husband. 
The  daughter's  husband  was  the  law  agent 
who  prepared  the  first  assignation.  In  an 
action  by  a  creditor  of  the  father  against  the 
father,  his  daughter  and  her  husband  held  that 
the  pursuer  was  entitled  (1)  to  an  issue  whether 
the  assignation  was  granted  to  a  conjunct  person 
without  true  cause  and  to  the  prejudice  of 
creditors ;  and  (2)  to  an  issue  at  common  law 
whether  the  daughter's  husband  obtained  the 
transference  to  him  knowing  that  the  prior 
deed  was  to  a  conjunct  person,  etc.,  and 
without  putting  in  issue  that  no  price  was 
paid  for  the  transference.  Caird  v.  Key,  1857, 
20  D.  187* 

907.  Illegal  Preference— Act  1621— Con- 
junct  or    Confident  —  Law  Agent    and 


Relative— Title  in  Prior  Creditors— Trustee. 

— In  a  reduction  at  the  instance  of  the  trustee 
in  a  sequestration,  of  certain  deeds,  held  (1)  that 
an  averment  that  the  deeds  had  been  granted 
by  the  bankrupt  to  "  the  maternal  aunt  of  his 
wife,  who  was  her  next-of-kin,  and  that  the 
bankrupt  was  her  law  agent,  confidential 
adviser,  and  intimate  friend,"  was  a  relevant 
statement  of  confidentiality  under  the  Act 
1621,  c.  18;  (2)  that  a  challenge  under  that 
Act  required  to  be  made  by  prior  creditors ; 
(3)  terms  of  a  record  which  contained  sufficient 
averment  that  the  trustee  represented  prior 
creditors.  Edmond  v.  Grant,  1853,  15  D.  703  ; 
25  J.  425  ;  2  Stuart  421* 

908.  Illegal  Preference— Act  1621— Con- 
junct or  Confident— Natural  Relationship- 
Discharge  of  Debt. — Held  (I)  that  a  discharge 
of  a  debt  is  an  alienation  within  the  meaning  of 
the  statute ;  and  (2)  that  the  bankrupt,  who  was 
illegitimate,  having  granted  the  discharge  to 
his  father's  brother  who  had  acted  as  his  tutor, 
this  was  alienation  to  a  conjunct  person.  Laing 
v.  Cheyne,  1832,  10  S.  200  * 

909.  Illegal  Preference— Act  1621— Con- 
junct or  Confident— Trustees.— The  son  of 
a  truster  by  a  transaction  with  his  father's 
trustees  renounced  his  claim  for  legitim  and 
obtained  possession  from  the  trustees  of  his 
father's  lands  which  were  held  by  them.  Held 
that  the  trustees  not  being  conjunct  and  con- 
fident persons  with  the  son,  the  son's  creditors 
could  not  reduce  the  transaction  under  1621, 
c.  18.  Young  v.  Darroch's  Trs.,  1835,  13  S. 
305* 

910.  Illegal  Preference— Act  1621— Con- 
junct or  Confident  —  Wife's  Relation.— A 

party  who  has  married  the  sister  of  the  wife  of 
another  is  not  a  conjunct  person  with  him. 
M'Gowan  v.  APKeUar,  1826,  4  S.  498* 

911.  Illegal  Preference  —  Act  1621  — 
Defraud  of  Diligence.— A  disposition  to  a 
creditor,  and  infeftment  thereon,  set  aside, 
having  been  granted  during  the  currency  of  a 
term,  which  the  debtors  had  taken  to  produce 
a  progress  in  an  action  of  adjudication  which 
had  been  raised  against  them  at  the  instance 
of  an  anterior  creditor.  Billets  v.  D.  of  Nor- 
folk, 1739,  1  Pat.  255;  Elc.  "Adjudication" 
No.  21. 

912.  Illegal  Preference  —  Act  1621  — 
Defraud  of  Diligence— Voluntary  Trust.— 
A  creditor  charged  his  debtor  on  13th  April  in 
virtue  of  letters  of  horning,  and  at  the  debtor's 
request  postponed  further  measures  till  the 
2l8t;  ana  on  the  19th  the  debtor  conveyed 
his  whole  effects  to  trustees,  for  creditors. 
Held  that  this  conveyance  was  struck  at  by 
the  second  branch  of  the  Act  1621,  as  being 
in  defraud  of  begun  diligence.  Grant  v. 
M'EdwaroVs  Trs.,  1835,  13  S.  424  ;  10  Fac.  242* 

913.  Illegal  Preference— Act  1621— Ad- 
vances to  Child.  —  Advances  by  a  father  to 
his  son  to  enable  him  to  purchase  a  captaincy, 
held  not  to  be  reducible  under  this  Act.    Mac- 
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dougalCs  Crs.  v.  MacdougaU,  31  Jan.  1804,  F.  C. ; 
M.  u  Bankrupt"  App.  No.  21  * 

914.  Illegal  Preference— Acts  1621  and 
1696  — Bill  Valid  quoad  Bankrupt  but 
Invalid  quoad  Creditor— Equalisation  of 
Diligence  —  Defraud  of  Diligence  —  Two 
Bankruptcies  —  No  Intervening  Sol- 
vency.— A  poinded  the  effects  of  his  debtor 
who,  to  defeat  the  poinding,  panted  a  bill  to 
a  trustee  for  creditors  on  which  he  was  made 
bankrupt  The  poinding  being  unavailing 
owing  to  the  landlord's  hypothec,  A  two 
years  later  executed  a  new  poinding.  Two 
days  later  the  trustee  again  made  the  debtor 
bankrupt  and  claimed  to  rank  pari  passu  with 
A.  Held  (1)  that  the  bill  was  reducible 
under  the  Acts  1621  and  1696  as  against 
A ;  (2)  that  quoad  the  debtor  the  bill  was 
effectual  and  the  bankruptcy  valid ;  and 
(3)  that  the  privilege  of  ranking  pari  passu 
with  A  expired  four  months  after  the  first 
bankruptcy,  and  that  to  this  effect  no  second 
bankruptcy  could  take  place  without  interven- 
ing solvency.  Strang  v.Jf'/nfcwfc,  12  May  1821, 
F.  C. ;  1  S.  5.* 

915.  Illegal  Preference  —  Acts  1621, 
1696  and  54  Geo.  m.  c.  137— Lease— As- 
signation of — Circumstances  in  which  an  as- 
signation of  a  lease  by  a  father  to  his  sons  held 
not  to  be  collusive,  and  therefore  sustained  as 
against  the  father's  creditors.  Malcolms  v. 
Young,  1829,  3  W.  &  S.  404.    Revg.  3  S.  388. 

916.  Illegal  Preference  —  Act  1621  and 
1696,  c  s.  —  Trust-Disposition— Plea  in 
Exception — Disposition  omnium  bonorum. 

— Held  (1)  that  trust-dispositions  for  behoof 
of  creditors,  a  ranted  by  a  debtor  after  dili- 
gence and  within  sixty  days  of  notour  bank- 
ruptcy, were  reducible  under  the  Acts  1621, 
c.  18,  and  1696,  c.  5  ;  and  (2)  that  they  could 
be  challenged  without  a  reduction,  so  far  as 
founded  on  in  defence  to  a  petition  for  inter- 
dict and  for  protection  of  the  estate,  brought 
by  an  incarcerating  creditor  who  had  obtained 
a  disposition  omnium  bonorum  from  the  bank- 
rupt for  behoof  of  all  the  creditors,  in  terms  of 
the  Act  6  Geo.  iv.  c.  62. 

Observed  that  a  disposition  omnium  bonorum 
executed  in  prison  in  favour  of  the  incarcera- 
ting creditor,  being  a  condition  of  the  bank- 
rupt's obtaining  the  benefit  of  the  Act  of 
Grace,  was  not  reducible  under  the  Bank- 
ruptcy Statutes.  Mackenzie  v.  Colder,  1868, 
6M.  833;  40  J.  443* 

917.  Illegal  Preference  —  Act  1621  — 
Conveyance  to  Son.— Circumstances  in  which 
a  disposition  of  ground  to  the  son  of  a  bank- 
rupt by  the  proprietor,  as  to  which  the  father 
had  formerly  been  on  terms  for  a  purchase, 
and  who  consented  to  the  sale  to  his  son,  was 
held  not  reducible  under  the  Act  1621,  c.  18. 
Anderson  v.  Neilson,  1826,  4  S.  717. 

918.  Illegal  Preference  —  Act  1621  — 
Promissory-Note.  —  Held  that  promissory- 
notes  are  reducible  under  the  stat.  1621,  c.  18, 
if  granted  to  a  conjunct  and  confident  person, 


without  just  cause,  to  the  prejudice  of  the 
grantees  prior  creditors.  Thomas  v.  Thomson, 
1865,  3  M.  1160;  37  J.  589  * 

919.  Illegal  Preference— Act  1621— Just 
Cause— Assignation  to  Father— Aliment— 

A  father  alimented  his  daughter  during  an 
action  of  declarator  of  marriage  at  her  instance 
and  paid  the  expenses  thereof.  The  daughter, 
having  been  successful,  got  decree  of  aliment 
against  her  husband.  She  then  assigned  her 
pecuniary  interest  in  the  action  to  her  father 
in  payment  of  his  maintenance  of  her.  Held 
that  this  assignation  being  for  a  just  cause  was 
not  reducible.  Smith  v.  Wylie,  1832,  10  S. 
431. 

920.  Illegal  Preference— Acts  1621  and 
1696  —  Just  Cause  — Bond  — Granter  not 
Notour  Bankrupt. — A  person  while  insolvent 
granted  a  bond  and  disposition  over  his  estate 
to  his  brother  and  died  three  years  later.  The 
deed  was  not  recorded  till  after  the  granter's 
death.  Held  that  creditors  of  the  granter 
could  not  reduce  it  (1)  under  the  1621  Act  as 
it  was  granted  for  a  just  cause  (a  prior  debt)  or 
(2)  under  the  1696  Act  as  the  granter  had  not 
been  made  bankrupt.  Macpherson  v.  Hannay, 
1803,  4  Pat.  475. 

921.  Illegal  Preference— Act  1621— Just 
Cause— Conveyance— Securing   Advances. 

— In  an  action  by  a  trustee  on  the  estate  of  a 
bankrupt,  founded  on  the  Act  1621,  to  reduce 
a  conveyance  to  conjunct  and  confident  persons 
in  relief  of  advances  by  them  as  the  bankrupt's 
cautioners  in  a  cash  account,  held  that,  as  the 
conveyance  was  for  a  just  cause,  it  did  not  fall 
under  the  Act.  Boss  v.  Hutton,  1830,  8  S.  916  ; 
5  Fac.  746  * 

922.  Illegal  Preference— Act  1621— Just 
Cause— Provision  to  Wife— Assignation  to 
Second  Husband. — A  debt  having  been  made 
over  by  a  husband  in  favour  of  his  wife  stante 
matrimonio,  and  by  her  assigned  to  her  second 
husband  as  part  of  her  tocher,  the  assignation 
being  onerous  was  held  not  reducible  at  the 
instance  of  a  creditor  of  the  first  husband. 
Napier  v.  Napier,  1726,  1  Pat.  1  * 

923.  Illegal  Preference— Act  1621— Just 
Cause — Provision  to  Child. — A  provision  by 
a  father  to  his  daughter  in  his  settlement  and 
also  in  her  marriage-contract  held  not  to  be 
reducible  under  the  Act  1621.  Garden  v. 
Stirling,  26  Nov.  1822,  F.  C. ;  2  S.  39  * 

924.  Illegal  Preference— Act  1621— Just 
Cause— Provision  to  Wife  and  Children. 

— Postnuptial  provisions  to  a  wife  and  children 
made  by  a  person  who  was  at  the  time  solvent, 
sustained.    Jeffrey  v.  Campbell,  1825,  4  S.  32  * 

925.  Illegal  Preference— Act  1621— Just 
Cause— Provisions  to  Children— Granter 
Solvent  —  Subsequent  Depreciation  of 
Estate. — A  father  disponed  his  estate  to  his 
son  mortis  causa,  under  burden  of  provisions 
to  the  father's  wife  and  daughter,  payable  on 
his  death  (at  which  time  his  estate  was  solvent, 
and  there  was  a  free  residue),  and  infeftment 
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was  taken  on  the  disposition  by  the  son.  It 
was  alleged  that  the  value  of  the  estate  had 
subsequently  depreciated,  so  as  to  leave  no 
residue.  Held  (1)  that  the  creditors  of  the 
father  were  not  entitled  to  set  aside  the  pro- 
visions ;  and  (2)  that  the  provisions  were 
effectual  to  the  extent  of  the  residue.  Reming- 
ton, Crawford,  <£  Co.  v.  Bruce,  1829,  8  S.  215  ; 
5  Fac  183.  But  in  Bruce  v.  Bruce,  1831,  9  S. 
695 ;  6  Fac.  462  (which  involved  the  same 
disposition)  where  it  was  averred  that  at  the 
date  of  realisation  the  estate  was  insolvent 
and  that  it  could  not  have  been  realised 
earlier,  the  creditors  were  preferred.  See 
Borthwick  v.  Hilson,  1838,  16  S.  1158;  13  Fac. 
787* 

926.  Illegal  Preference— Acts  1621  and 
1696— Just  Cause— Provision  to  Children 
— Granter  Solvent— Novum  debitnm.—  A 
father  conveyed  his  estates  to  his  son  partly 
in  consideration  of  the  son  agreeing  to  pay 
£800  to  each  of  the  younger  children.  The 
father  later  executed  a  mortis  causa  bond  of 
provision  for  that  sum  in  favour  of  a  daughter, 
with  consent  of  the  son,  who  granted  precept 
for  infefting  her  in  the  lands  in  security. 
The  bond  remained  in  the  father's  custody 
till  his  death,  when  it  was  delivered  to  the 
daughter,  and  the  son  was  then  insolvent. 
Sasine  was  not  taken  till  within  sixty  days 
of  the  son's  bankruptcy.  Held,  in  a  competi- 
tion with  the  trustee  on  his  sequestrated 
estate,  that  the  bond  and  infeftment  were 
not  struck  at  by  the  Acts  1621  and  1696  as 
it  was  onerous,  was  a  novum  debitum,  and  as 
the  son  was  not  said  to  be  insolvent  at  the 
date  of  the  bond.  Mansfield  v.  Stuart,  1833, 
11  S.  389  * 

927.  Illegal  Preference— Act  1621— Just 
Causa— Provisions  to  Children— Entail— 
Trust. — A  landed  proprietor  executed  a  trust 
deed  and  settlement  of  entail,  on  the  narrative 
that  he  had  executed  two  previous  trust  deeds, 
and  "therefore  in  supplement  thereof, n  he 
disponed  the  same  subjects  as  in  the  previous 
trusts  to  the  same  trustees,  requiring  them  to 
fulfil  the  purposes  of  the  previous  trusts. 
One  of  these  was  the  payment  of  debts  con- 
tracted or  to  be  contracted.  Of  the  same 
date  he  was  a  party  to  the  marriage-contract 
of  his  daughter  by  which  her  rights  under 
the  entail  were  vested  in  trustees.  Upon 
both  deeds  infeftment  followed.  At  the  date 
of  the  entail  the  truster  was  insolvent.  In  an 
action  of  reduction  at  the  instance  of  creditors 
of  the  truster,  for  debts  contracted  subsequent 
to  these  deeds,  held  that  these  deeds  were  in- 
capable of  affecting  the  rights  of  the  creditors, 
being  gratuitous  deeds,  and  falling  under  the 
Act  1621,  c.  18.  Globe  Insurance  Co.  v.  Murray, 
1854,  17  D.  216 ;  27  J.  80  * 

92a  Illegal  Preference— Act  1621— Just 
Cause— Provision  in  Marriage-Contract,— 
A  reasonable  antenuptial  marriage-contract  by 
which  a  minor,  with  consent  of  her  curator. 
conveyed  to  trustees  a  provision  which  vested 
in  her  on  marriage  (exclusive  of  her  husband's 


jus  marili),  held  not  reducible  under  the  Act 
1621,  c.  18,  at  the  instance  of  creditors  in  debts 
contracted  by  the  lady  before  marriage,  as  the 
deed  had  not  been  granted  without  a  just 
cause.  Question  whether  an  antenuptial 
marriage-contract  can  be  reduced  quoad 
excessum  either  under  the  Act  1621,  c.  18,  or 
at  common  law  ?  Carphin  v.  Clapperton,  1867, 
6  M.  797  ;  39  J.  398  * 

929.  Illegal  Preference— Act  1621— Just 
Cause— Provision  to  Children.— A  trust 
assignation  which  had  the  effect  of  making 
the  granter  insolvent,  granted  in  favour  of 
trustees  for  behoof  of  the  grantees  wife  and 
children  and  in  satisfaction  of  their  claims 
of  jus  relictce  and  legitim,  held  to  be  reducible 
at  the  instance  of  prior  creditors  of  the  granter 
so  far  as  to  their  prejudice.  Sloans,  1870, 
8  S.  L.  R.  163. 

930.  Illegal  Preference  —  Act  1621— 
Process. — Question  whether  this  act  may  be 
competently  founded  on  in  an  MP.  in  an 
inferior  court.  M'Ewen  v.  Doig,  1828,  6  S. 
889 ;  3  Fac.  937* 

931.  Illegal  Preference— Act  1696,  c.  5 
—Sixty  Days— Computation  of— In  com- 
puting the  sixty  days  under  the  Act  1696 
either  the  day  of  diligence  or  the  day  of  bank- 
ruptcy is  excluded  and  the  maxim  dies  inceptus 
applies  so  that  the  sixty  days  are  concluded 
the  moment  the  sixtieth  free  day  begins. 
Blaikie  v.  Clegg,  21  Jan.  1809,  F.  C.  Anderson 
v.  Starkey,  Fletcher  <fc  Co.,  2  Mar.  1813,  F.  C. 
Scott  v.  Rutherfurd,  1839,  2  D.  206 ;  15  Fac. 
214* 

932.  Illegal  Preference  —  Act  1696  — 
Acknowledgment  of  Debt  —  Bond  —  In- 
terest,— A  mere  acknowledgment  of  debt 
granted  within  the  sixty  days  does  not  fall 
under  the  Act  1696. 

A  granted  to  B  a  bond  acknowledging  a 
debt  within  the  sixty  days  and  binding  him- 
self to  repay  the  accumulated  amount  of 
principal  and  interest  with  interest  on  the 
accumulated  sum.  Held  that  the  bond  was 
reducible  quoad  the  obligation  to  pay  interest 
on  the  accumulated  sum  but  not  as  to  the 
acknowledgment  of  debt.  Matthew's  TV.  v. 
Matthew,  1867,  6  M.  957 ;  39  J.  632  * 

933.  Illegal  Preference  —  Act  1696  — 
Agent— Transfer  of  Property.— An  agent 
purchased  goods  for  his  employer,  and  without 
his  knowledge  sold  them,  and  within  sixty 
days  of  bankruptcy  spontaneously  transferred 
to  him,  in  satisfaction  of  the  price,  a  quantity 
of  wheat.  Held  that  the  transfer  was  reducible 
under  the  Act  1696,  c.  5.  ScougaU  v.  White, 
1828,  6  S.  494 ;  3  Fac.  504* 

934.  Illegal  Preference  —  Act  1696  — 
Agent— Bill— Indorsation.  —  A  bill  of  ex- 
change was  sent  by  a  merchant  to  a  commis- 
sion agent  to  discount  and  remit  the  proceeds. 
The  agent  discounted  the  bill,  but  applied  the 
proceeds  to  his  own  use ;  and  on  the  merchant 
pressing  him  he  indorsed  and  remitted  by  post 
an  accepted  bill  and  a  bill  of  lading  which 
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were  received  by  the  merchant  within  sixty 
days  of  the  agent's  bankruptcy.  Held  in  a 
question  with  the  trustee  in  his  sequestration 
that  the  indorsation  of  the  bills  and  transfer 
of  the  goods  were  struck  at  by  the  Act  1696,  c. 
5.  White  v.  Briggs,  Thurburn,  Acraman,  <k  Co., 
1843,  5  D.  1148  ;  15  J.  467  * 

935.  Illegal  Preference  —  Act  1696  — 
Agent— Bill— Current  Account.— Under  a 
current  account  between  an  insurance  company 
and  its  agent,  who  was  bound  to  remit  in  cash 
or  bills,  two  bills  were  placed  to  the  credit  of 
the  company  within  sixty  days  of  the  bank- 
ruptcy of  the  agent.  Held  that  the  Act  1696 
did  not  apply  to  such  a  case.  Richmond  <k  Free- 
bairn's  Tr.  v.  Pelican  Insurance  Office,  26  June 
1805,  F.  C. ;  M.  "  Bankrupt "  App.  No.  24  * 

936.  Illegal  Preference— Act  1696— Bill 
— Conjunct  or  Confident. — Claim  by  the 
sister  of  a  sequestrated  bankrupt,  founded  on 
a  bill  granted  within  sixty  days  of  bankruptcy 
but  in  implement  of  a  previous  agreement, 
admitted  to  oe  ranked.  Swan  v.  Peacock,  1866, 
1  S.  L.  R.  171. 

937.  Illegal  Preference— Act  1696— Bill 
for  Freight. — The  charterers  of  a  ship,  after 
the  execution  of  the  charter-party,  accepted  at 
the  request  of  the  shipowners  a  bill,  the  con- 
tents of  which  were  to  be  imputed  towards  the 
first  instalment  of  the  freight  when  it  should 
become  due.  The  bill  was  paid,  but  thereafter, 
within  sixty  days  of  its  date,  and  before  any 

Eart  of  the  freight  was  due,  the  acceptors 
ecame  bankrupt.  Held  that  the  bill  was 
reducible  under  the  Act  1696,  cap.  5,  and 
that  the  shipowners  were  not  entitled  to 
retain  the  contents  in  compensation  of  damages 
alleged  to  have  been  sustained  by  them 
through  the  bankrupts'  breach  of  contract 
under  the  charter-party.  M'Farlane  v.  Robb 
&  Co.,  1870,  9  M.  370 ;  43  J.  201  * 

938.  Illegal  Preference— Act  1696— Bill 
— Indorsation  of — An  indorsation  of  a  bill 
to  a  creditor  by  his  debtor  within  sixty  days 
of  his  bankruptcy,  reduced  under  thestat.  1696, 
c.  5.  Angus  v.  Manson,  1774,  2  Pat.  336.  M. 
" Bankrupt"  App.  No.  7* 

939.  Illegal  Preference— Act  1696— Bills 
—Indorsation  of— Action  against  Acceptor 
by  Indorsee— Security.— A  debtor  granted 
to  a  bank  two  bills  and  before  the  term  of 
payment  obtained  from  his  son  an  acceptance 
for  the  amount  of  the  bills  and  gave  him 
heritable  security.  He  indorsed  the  bills  to 
the  bank  within  sixty  days  of  his  bankruptcy. 
Held  that  the  indorsation  was  reducible  under 
the  Act  reserving  to  the  bank  to  rank  on  the 
bankrupt's  estate  for  the  original  bills  and 
reserving  also  its  right  against  the  son  and 
finding  that  the  bank  was  not  bound  to  deliver 
the  bills  accepted  by  the  son.  Miller  v.  Low, 
1827,  2  W.  &  S.  579.     Partially  affg.  11  Dec. 

'    1822,  F.  C. ;  2  S.  77* 

The  trustee  having  reduced  the  security 
given  to  the  son  held  that  although  the  security 
and  the  indorsation  were  reduced  the  bank 


could  sue  the    son.    Low  v.  Duncan,  1827, 
2W.  &S.  583.    Revg.  4  S.  283. 

940.  Illegal  Preference— Act  1696- B01 
— Indorsation  of— Sale. — In  a  sale  for  ready 
money,  payment  by  indorsation  of  a  bill  a  few 
days  after  the  bargain,  although  within  sixty 
days  of  bankruptcy,  cannot  be  reduced  on  the 
Act  1696.  Thomson's  Tr.,  28  Feb.  1806,  F.  C. ; 
M.  "Bankrupt"  App.  No.  25. 

941.  Illegal  Preference— Act  1696— Bill 
—Indorsation  of  —  Composition  —  Bank- 
rupt's Title  to  Sue. — A  party  indorsed  a  bill 
to  a  creditor,  and  became  bankrupt  within 
sixty  days ;  the  acceptor  also  became  insolvent 
and  received  a  discharge  upon  a  composition, 
which  was  paid  to  the  creditor  (indorsee). 
The  indorser  having  been  discharged  upon  a  t 
composition  and  got  an  assignation  to  prefer- 
ences, reduced  his  indorsation  as  falling  under 
the  Act  1696,  c.  5,  and  claimed  payment 
from  the  indorsee  of  the  sum  in  the  bill. 
Held  that  he  was  entitled  only  to  the  composi- 
tion received  by  the  indorsee.  Question 
whether  a  bankrupt  can  after  discharge  sue 
for  a  reduction  of  his  own  deed  under  the  Act 
1696.  Drummond  v.  Watson,  1850,  12  D.  604 ; 
22  J.  197* 

942.  Illegal  Preference— Act  1696-Bill 
—Indorsation  of— Law  Agent's  Claim  for 
Expenses. — The  successful  party  to  an  action 
indorsed  to  his  law  agent  bills  granted  to  him 
by  the  debtors  of  the  unsuccessful  party  after 
arrestments  had  been  used.  Held  that,  as  the 
agent  might  have  got  decree  and  arrested  in 
his  own  name,  the  indorsation  though  made  to 
him  within  sixty  days  of  bankruptcy  was  not 
reducible  under  the  Act  by  the  trustee  on  his 
client's  estate.  Wright's  Trs.  v.  Mill,  reported 
in  a  note  to  Smyth  v.  Gemmell,  9  July  1802, 
F.  C. ;  M.  6259. 

943.  Illegal  Preference  —  Act  1696— 
Bills  —  Indorsation  —  Current  Account- 
Cash  Payment. — An  insurance  broker  who 
had  a  current  account  with  an  underwriter, 
indorsed  to  him  five  bills  on  4th  August 
payable  on  15th  October  in  the  ordinary  course 
of  business,  and  without  striking  a  balance, 
and  the  broker  became  bankrupt  on  6th 
September.  Held  that  the  indorsations  were 
not  struck  at  by  the  Act  1696,  c.  5.  Dundat 
v.  Smith,  2  June  1808,  F.  C. ;  M.  "Bankrupt" 
App.  No.  28  * 

944.  Illegal  Preference  —  Act  1696- 
Bill— Poinding— Creditor— Surrogatnm.— 

Pending  a  poinding  the  debtor  sold  the  effects 
to  a  third  party,  who  granted  bill  for  the  price, 
which  was  indorsed  ana  paid  to  thepoinder.  Held 
in  a  reduction  of  the  bill  and  payment,  on  the 
Act  1696,  c.  5,  by  creditors  against  the  poinder, 
that  they  were  reducible  to  the  extent  of  hold- 
ing the  price  as  the  proceeds  of  the  poinding, 
and  as  such  divisible  between  the  poinder  and 
creditors  according  to  their  respective  rights. 
Neils  da  Thomson  v.  Bank  of  Scotland,  14  June 
1815,  F.  C. 
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945.  Illegal  Preference— Act  1696— Bill 
of  T^Htng — The  court  refused  to  set  aside  the 
Terdict  of  a  jury  finding  that  a  bill  of  lading 
was  intended  to  afford  security  to  the  indorsee 
for  payment  of  a  prior  debt  within  sixty  days 
of  the  indorsees  bankruptcy.  M'Clelland  v. 
Rodger  <&  Co.,  1842,  4  D.  646 ;  14  J.  233.* 

946.  Illegal  Preference  —  Act  1696— 
Bill  of  Lading— Indorsation  of— Preference 
of  Settler. — In  a  question  between  the  seller 
and  the  party  to  whom  the  bill  of  lading  had 
been  indorsed  by  the  bankrupt  purchaser,  as 
to  the  stoppage  of  goods  in  transitu,  held  that  a 
decree  of  reduction  on  the  Act  1696,  c.  5,  at  the 
instance  of  the  seller  and  the  trustee  on  the 
bankrupt's  estate,  was  available  to  the  seller 
so  as  to  give  him  a  preference  over  the  trustee. 
Stoppel  db  Co.  v.  M'Laren  d:  Co.,  1850, 13  D.  61 ; 
23J.9,  154* 

947.  Illegal  Preference  —  Act  1696— 
Cash  Payment— Bill.— A  bill  granted  by  a 
bankrupt  in  payment  of  goods  purchased  by 
him,  held  not  reducible  on  the  Act  1696,  c.  5, 
the  transaction  having  been  truly  a  cash  one, 
and  the  bill  given  as  cash.  Watson  v.  Young, 
1826,  4  S.  607  * 

948.  Illegal  Preference— Act  1696— Cash 
Payment— Anticipation  of  Settlement.— In 
a  reduction,  on  the  Act  1696,  of  a  payment 
alleged  to  have  been  made  fraudulently  in 
anticipation  of  the  time  fixed  by  the  rule  of 
settlement  between  the  parties,  the  court 
refused  to  pronounce  on  the  relevancy  till  the 
facts  should  be  ascertained,  seeing  that  the 
parties  were  at  issue  whether  there  was  any 
rule  of  settlement.  Guild  v.  Orr  Ewing  <k  Co., 
1857,  20  D.  3 ;  30  J.  7  * 

949.  Illegal  Preference— Act  1696— Cash 
Payment— Bill— Banker— Ordinary  Course 
of  Business— Anticipation  of  Settlement— 
A  banker  who  was  creditor  under  a  bond  by  a 
party  who  had  an  account  with  him  payable 
by  instalments  received  from  his  debtor  within 
sixty  days  of  his  bankruptcy  (1)  indorsed  bills 
which  by  an  order  from  the  debtor  on  7th  May 
he  transferred  from  the  debtor's  general  account 
in  payment  of  an  instalment  due  on  4th  April, 
ana  (2)  a  payment  of  cash  and  indorsed  bills 
on  12th  May  in  liquidation  of  the  last  instal- 
ment which  iell  due  in  October.  Held  (1) 
that  the  payment  of  the  last  instalment  being 
for  a  debt  not  due  and  with  the  purpose  of 
giving  a  preference  was  reducible  under  the 
Act  (Blineovts  Tr.  v.  AUan  db  Co.,  1828,  7  S. 
124)  (753 ;  4  Fac.  126 ;  5  Mur.  231 ;  affg.  7  W. 
&  S.  26) ;  and  (2)  that  the  question  as  to  the 
payment  of  the  instalment  on  7th  May  should 
go  to  a  jury  (Ibid.  7  S.  124  ;  remitted  7  W.  &  S. 
26) ;  and  the  jury  having  found  that  the  pay- 
ment was  made  in  the  ordinary  course  of 
business  the  bank  was  assoilzied  (12  S.  948).* 

950.  Illegal  Preference— Act  1696— Cash 
Payment— BilL — A  party  sold  a  house  in 
eonrse  of  erection  and  directed  the  purchaser 
to  pay  the  price  to  the  tradesmen  employed  in 
the  building.    Part  of  the  price  was  paid  in 


cash  in  extinction  of  a  sum  then  due,  and 
the  purchaser  granted  a  bill  for  another  part 
of  the  price  for  a  debt  to  the  tradesmen  then 
incurred  but  not  payable  till  the  bill  would 
fall  due.  Held  that  the  cash  payment  did  not, 
but  that  the  payment  by  the  bill  did,  fall 
under  the  Act  1696.  Ramsay  v.  Scales*  Reps. 
1829,  7  S.  749 ;  4  Fac.  1019  * 

951.  Illegal  Preference— Act  1696— Cash 
Payment  —  Bill  —  Remittance  on  General 
Account.  —  A  bill  payable  at  sight  was  re- 
mitted by  a  merchant  on  the  eve  of  bank- 
ruptcy to  a  banker,  with  whom  he  had  a 
current  account,  with  directions  that  it  should 
be  used  in  payment  of  one  of  his  creditors. 
The  banker  having  instead  applied  it  in 
liquidation  of  the  general  balance  due  him  by 
the  merchant,  held,  in  a  question  between  the 
banker  and  the  merchant's  trustee  in  bank- 
ruptcy, that  this  was  a  cash  payment  and  not 
within  the  Act  1696.  Dixon,  Langdale  <k  Co.  v. 
Cowan,  1828,  7  S.  132 ;  4  Fac.  137  * 

952.  Illegal  Preference— Act  1696— Cash 
Payment— Bill— Antecedent  Obligation.— 
Held  that  a  payment  made  by  a  person  within 
sixty  days  of  bankruptcy,  to  enable  one  who 
had  granted  a  bill  at  three  months'  date  for 
his  accommodation  to  retire  the  same  when  it 
should  become  due,  was  reducible  under  the 
Act  1696,  c.  5,  as  a  voluntary  security  to  a 
prior  creditor,  though  when  the  bill  was 
granted,  and  before  tne  sixty  days,  the  bank- 
rupt had  stated  that  he  would  pay  the  bill  as 
soon  as  he  had  money.  Rose  v.  Falconer,  1868, 
6  M.  960 ;  40  J.  550  * 

953.  Illegal  Preference— Act  1696— Cash 
Payment  — Direction  to  Pay  — Agent  — 
Vesting  of  Estate— 2  and  3  Vict  c.  41.— A 

drew  a  bill  on  his  debtor  in  favour  of  his  (A's) 
agent  and  directed  him  to  pay  £200  of  it  to  B  in 
payment  of  a  debt.  The  agent  acknowledged 
the  direction  and  paid  £50  to  B.  A  having 
become  bankrupt  the  agent  paid  the  balance 
to  A's  trustee.  Held  (1)  that  the  balance  had 
not  been  carried  to  the  trustee  under  the  Act 
2  and  3  Vict.  c.  41  (s.  78)  and  that  the  agent 
was  bound  to  pay  the  amount  to  B ;  and  (2) 
that  the  direction  as  to  payment  to  C  being 
equivalent  to  payment  was  not  reducible  under 
the  Act  1696.  Brierly  v.  Macintosh,  1843, 5  D. 
1100 ;  15  J.  440 ;  1846, 6  BelTs  App.  1 ;  18  J.  380  * 

954.  Illegal  Preference— Act  1696— Cash 
Payment— Cautioners— Reduction  quoad 
One  Party  Alone. — A  transference  of  cash,  if 
it  is  not  a  payment  in  extinction  of  debt  but  a 
provision  in  security  of  a  debt  to  become  due, 
is  reducible  under  the  Act. 

The  principal  debtor  in  a  cash  credit  in  con- 
cert with  one  of  his  cautioners  sold  his  estate  and 
paid  the  price  to  the  bank  within  sixty  days 
of  his  bankruptcy.  Held  that  the  payment, 
though  valid  quoad  the  bank,  was  reducible  so 
far  as  the  cautioners  derived  benefit.  Mitchell 
v.  Rodger,  1834,  12  S.  802 ;  9  Fac.  415  * 

955.  Illegal  Preference— Act  1696— Cash 
Payment  —  Consignation.  —  A   debtor   con- 
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signed  the  amount  of  his  debt  on  an  order 
from  the  court  in  an  MP.  and  within  sixty 
days  became  bankrupt.  Held  that  the  con- 
signation, being  equivalent  to  payment  in  the 
ordinary  course  of  business,  was  not  struck  at 
by  the  Act  1696.  Brock  v.  Webster,  1839, 
M'L.  &  Rob.  617.    Affg.  1D.1;  14  Fac.  1  * 

956.  Illegal  Preference- Act  1696— Cash 
Payment— Deposit  of  Gash  against  a  Bill 
Falling  Due. — A  payment  in  cash  by  a  bank- 
rupt within  sixty  days  of  his  bankruptcy  to  an 
indorser  on  a  bill  accepted  by  the  bankrupt 
before  the  bill  was  due  as  a  provision  for  its 
payment  when  it  should  become  due,  is  struck 
at  by  the  Act  1696,  c.  5.  Spier  v.  Dunlop, 
15  June  1825,  F.  C. ;  4  S.  92 ;  2  W.  &  S.  253  ; 
5  S.  729 ;  2  Fac.  516  * 

957.  Illegal  Preference— Act  1696— Col- 
lusive Transaction— Bill— Repetition.— An 
acceptor  of  a  bill  within  sixty  days  of  his 
bankruptcy,  and  prior  to  its  falling  due,  drew 
another  bill  on  one  of  his  debtors,  by  whom  it 
was  accepted  in  favour  of  the  creditor,  who 
thereupon  delivered  up  the  original  bill,  and 
also  some  yarn  (over  which  he  alleged  he  had 
a  lien) ;  and  the  second  bill  was  paid.  Held 
that  the  second  bill  was  reducible  by  the 
trustee  on  the  bankrupt's  estate,  and  that  he 
was  entitled  to  repetition  of  the  contents. 
Ritchie  v.  Wyllie,  1821,  1  S.  169  * 

958.  Illegal  Preference  —  Act  1696  — 
Collusive  Transaction— Sale.— An  obligant 
on  a  bill  past  due  and  protested,  on  the  eve  of 
the  bankruptcy  of  another  obligant,  against 
whom  he  was  entitled  to  relief,  purchased  from 
him  a  set  of  horses,  the  price  of  which  was 
immediately  applied  to  retire  the  bill.  Held 
to  be  a  transaction  reducible  under  the  Act 
1696.    Stewart  v.  Scott,  1832,  11  S.  171  * 

959.  Illegal  Preference  —  Act  1696  — 
Collusive  Transaction— Simulated  Sale- 
Delivery— Construction  of  Act— A  firm 
obtained  the  signature  of  another  firm  as 
acceptors  to  accommodation  bills,  sending  in 
return  for  acceptances  invoices  of  goods  bearing 
to  be  sold  to  the  acceptors,  but  really  in  security 
of  the  bills.  Part  of  the  goods  having  been 
delivered  to  the  acceptors  of  the  bills  within 
sixty  days  of  the  drawer8,  bankruptcy,  held 
that  the  transaction  was  reducible  under  the 
Act  1696,  c.  5.  Observations  on  the  decisions 
on  the  Act.  Stiven  v.  Scott  ds  Simson,  1871, 
9  M.  923  ;  43  J.  511* 

960.  Illegal  Preference  —  Act  1696  — 
Collusive  Transaction— Simulated  Sale.— 
A,  a  bankrupt  in  prison,  sold  his  estate  to  B, 
and  by  arrangement  B  paid  the  price  by  a  bill 
to  C,  the  incarcerating  creditor.  Held  in  an 
action  by  A's  trustee  in  bankruptcy,  that 
although  B  ostensibly  paid  the  price  yet  in 
reality  A  did  so,  and  therefore  the  transaction 
was  equivalent  to  an  assignation  by  A  of  his 
lands  to  C,  and  accordingly  that  the  bill  fell 
to  be  reduced  and  the  sum  paid  to  be  the 
trustee.  Barbour  v.  Johnstone,  1824,  2  S.  351 
(for  opinions,  see  7  S.  752).* 


961.  Illegal  Preference  —  Act  1696  — 
Collusive  Transaction— Simulated  Sale.— A 
party  who  became  bankrupt  was  indebted  to  a 
creditor  on  a  bill.  Within  sixty  days  of  bank- 
ruptcy he  purported  to  sell  goods  to  a  firm, 
no  price  being  paid,  and  the  firm  delivered 
them  to  the  creditor.  Held  that  this  was  in 
reality  a  delivery  of  the  goods  by  the  debtor 
to  the  creditor  and  therefore  reducible  under 
the  Act.    Dawson  v.  Lauder,  1840,  2  D.  525  * 

962.  Illegal  Preference— Act  1696— Con- 
veyance. —  A  conveyance  by  a  party  who 
subsequently  became  bankrupt  in  security  of 
future  debts  held  not  to  be  reducible  under  the 
Act  1696,  c.  5,  seeing  that  the  conveyance  was 
ex  facie  an  absolute  and  irredeemable  disposi- 
tion of  the  property.  Fordyce  v.  Gordon,  1807, 
5  Pat.  166. 

963.  Illegal  Preference— Act  1696— Con- 
veyance—Antecedent  Missives.— A  party, 
who  became  bankrupt,  by  missives  of  sale  sold 
his  interest  in  an  estate,  the  price  being  set  off 
against  a  large  sum  then  due  by  the  seller  to 
the  buyer.  Held  that,  these  missives  being 
outwitn  the  sixty  days  before  the  seller's 
bankruptcy,  a  disposition  in  terms  thereof 
and  infeftment  following  were  not  reducible 
under  the  Act  1696,  as  the  disposition  was  not 
a  voluntary  deed.  Cranstoun  v.  Bontine,  1832, 
6W.  &S.  79.    Affg.  4  S.  425. 

964.  Illegal  Preference— Act  1696— Con- 
veyance— Antecedent  Obligation.— A  bank 
advanced  £3000  to  two  parties  on  their  pro- 
missory-note, and  the  deposit  of  a  bond  hy  a 
third  party  in  their  favour,  and  policies  of 
insurance,  and  an  obligation  to  convey  them 
when  required.  The  bank  within  sixty  days 
of  the  bankruptcy  of  the  two  parties  got  from 
them  a  conveyance  of  the  bond  and  policies. 
Held  that  the  conveyance  fell  under  the  Act 
1696,  c.  5.  Todd:  HilPs  Tr.  v.  Union  Bank, 
1851,  14  D.  200  ;  24  J.  87  ;  1  Stuart  174* 

965.  Illegal  Preference— Act  1696— Con- 
veyance— Infeftment. — A  disposition  of  heri- 
tage by  a  person  having  only  a  personal  right 
and  containing  an  assignation  of  the  procura- 
tory  and  precept  was  granted  outwith  the 
sixty  days  before  the  ^ranter's  bankruptcy, 
but  infeftment  on  the  assigned  procuratory  and 
precept  was  not  taken  till  within  the  sixty 
clays.  Held  that,  the  deed  not  being  one  on 
which  infeftment  could  follow,  its  date  was 
the  date  of  granting  and  therefore  it  was  not 
reducible  under  the  Act.  Wrights  v.  Findlater, 
19  Jan.  1809,  F.  C. 

966.  Illegal  Preference— Act  1696— Con- 
veyance —  Partnership.  —  Conveyance  of 
property  reduced  under  the  Act.  The  decision 
turned  on  the  question  whether  the  property 
conveyed  belonged  to  the  granter  (who  was 
bankrupt)  or  to  a  firm  of  which  he  was  a 
member.    Jeffrey  v.  Creightons,  1821,  1  S.  142. 

967.  Illegal  Preference  —  Act  1696  — 
Delivery  of  Goods— Antecedent  Obligation 
— Sale. — "A  delivery  of  moveables  .  .  .  not 
made  as  an  equivalent  or  substitute  for  the 
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payment  of  a  different  debt,  but  forming  in 
itself  the  specific  performance  of  an  existing 
obligation  so  to  deliver,  does  not  fall  within 
either  the  letter  or  the  spirit  of  the  Act  1696." 
The  delivery,  within  sixty  days  of  the  seller's 
bankruptcy,  of  goods  specifically  purchased 
long  before  that  event  does  not  fall  under  the 
Act.     Gibson  v.  Forbes,  1833, 11  S.  916* 

968.  Illegal  Preference  —  Act  1696  — 
Fraud  —  Entry  in  Bankrupt's  Books  — 
Challenge  by  Trustee,— The  trustee  on  a 
sequestrated  estate  is  entitled  to  object  to  an 
entry  in  the  bankrupt's  books  as  being  made 
fraudulently  and  on  the  eve  of  bankruptcy, 
without  bringing  a  reduction.  Johnston  v. 
Law,  1843,  5  D.  1372  ;  15  J.  607  * 

969.  Illegal  Preference  —  Act  1696  — 
Foreign  Bankruptcy— Voluntary  Trust- 
Partnership. — One  of  the  partners  in  a  Scots 
company  granted  a  trust  conveying  the  com- 
pany's estate  for  behoof  of  the  company's 
creditors.  The  partners  in  the  company  having 
been  made  bankrupt  in  England  six  days  there- 
after, held  that  the  trust  deed  was  reducible 
under  the  Act.  Douglas  v.  Craig,  1832,  10  S. 
647;  7Fac.  498* 

970.  Illegal  Preference  —  Act  1696  — 
Foreign  Transaction. — Question,  whether  the 
Act  1696,  c.  5,  could  affect  a  transaction,  the  com- 
pletion of  which  took  place  in  England.  In  this 
case  a  Scots  bankrupt  remitted  bills  in  security 
to  an  English  merchant.  Dixon,  Langdale,  db 
Co.  v.  Cowan,  1828,  7  S.  132 ;  4  Fac.  137  * 

971.  Illegal  Preference  —  Act  1696  — 
Guarantee  —  Security  for  Debt  —  A,  the 
indorsee  of  a  bill,  when  it  fell  due  consented  to 
take  a  renewal  of  the  bill  on  condition  that  B, 
the  acceptor,  gave  him  a  guarantee  for  other 
hills  then  current  and  granted  by  the  indorser 
to  the  indorsee.  B  became  bankrupt  within 
sixty  days  after  granting  the  guarantee.  Held 
that  as  the  guarantee  was  not  granted  in 
satisfaction  or  security  of  a  prior  debt  due  by 
the  bankrupt,  it  was  not  struck  at  by  the  Act. 
Ferguson  v.  Welsh,  1869,  7  M.  592 ;  41  J.  320* 

972.  Illegal  Preference  —  Act  1696  — 
Lease—  Assignation  of— Voluntary  Trust- 
Title  to  Sue. — Held  that  a  tenant's  conveyance 
of  a  lease  to  a  trustee  for  behoof  of  his  creditors 
being  executed  within  sixty  days  of  notour 
bankruptcy,  was  reducible  on  the  Act  1696, 
c  5,  at  the  instance  of  an  assignee,  to  whom 
the  tenant  while  solvent  had  conveyed  the 
lease  in  security  of  a  loan.  Wright  v.  Walker, 
1839,  1  D.  641 ;  14  Fac  730  * 

973.  Illegal  Preference  —  Act  1696  — 
Lease  Renunciation  of— Whether  Oner- 
ous. —  A  tenant  in  arrear  with  her  rent 
renounced  her  lease  in  favour  of,  and  assigned 
the  crop  to,  the  landlord.  In  a  reduction  under 
the  Act  1696  of  this  deed  as  being  granted 
within  the  sixty  days,  the  court  remitted  to  a 
jury  to  have  it  ascertained  whether  the  land- 
lord bad  given  consideration  by  accepting  the 
renunciation  and  thereby  relieving  the  tenant 


of    a    burdensome   possession.     Morrison   v. 
Carron  Co.,  1864, 16  I).  1126  * 

974.  Illegal  Preference  —  Act  1696  — 
Partner— Bills— Eetiral  of— A  partner  of  a 
company  discounted  bills  due  to  the  company 
with  a  bank,  and,  on  the  bills  being  dis- 
honoured, he  retired  them  with  his  own  funds 
within  sixty  days  of  his  bankruptcy  and  made 
an  entry  in  the  company's  books  extinguishing 
a  debt  which  was  due  from  him  to  the  company. 
Held  that  as  the  partner  should  have  paid,  prior 
to  the  time  when  he  retired  the  bills,  the  debt 
due  bv  him  to  the  company,  he  was  to  be 
treated  as  holding  that  sum  on  behalf  of  the 
company  and  therefore  he  was  to  be  taken  as 
having  retired  the  bills  with  the  company's 
money,  and  accordingly  the  transaction  was  not 
reducible  under  the  Act.  Borthwickv.  Wright, 
1827,  6  S.  293  * 

976.  Illegal  Preference  —  Act  1696  — 
Seduction  — Legatee  — Bond  by  Heir  for 
Ancestor's  Debt.  —  A  father  conveyed  his 
whole  estates  as  at  his  death,  and  particularly 
an  heritable  property,  to  his  son,  subject  to 

Sayment  of  his  debts  and  a  legacy  to  his 
aughter.  The  father,  who  was  a  testamentary 
trustee  on  the  estate  of  a  third  party,  lent 
part  of  the  trust  funds  to  his  son,  who  was  to 
grant  heritable  security  for  it.  The  father  so 
acted  as  to  become  liable  for  the  debt,  and  died 
leaving  sufficient  funds  to  nay  that  and  all 
his  other  debts  including  tne  legacy  to  the 
daughter.  The  son  had  not  granted  security, 
but,  becoming  bankrupt,  he  granted  a  bond  for 
the  trust  money.  Held  in  an  action  on  the 
Act  1696,  c.  6,  by  the  daughter,  that  she  as  a 
legatee  of  the  father  could  not  compete  with  or 
challenge  the  security  granted  to  a  creditor  of 
the  father.  Borthwick  v.  Hilson,  1838,  16  S. 
1158;  13  Fac.  787* 

976.  Illegal  Preference  —  Act  1696  — 
Seduction- Title  to  Sue— Acceptor  of  Bill 
against  Joint  Acceptor.— A  party  who  was  a 
joint  acceptor  of  a  bill  with  two  others  brought 
a  reduction  on  the  Act  1696,  c.  5,  of  the  convey- 
ance of  heritable  subjects  by  one  of  them  to  the 
other,  alleging  that  he  had  retired  the  bill,  and 
founding  on  it  as  his  title  to  pursue.  Held  that 
as  the  bill  did  now  show  that  the  pursuer  was 
creditor  of  the  defender  it  was  not  a  good  title, 
and  process  sisted  till  he  had  obtained  a  decree 
of  relief  and  constitution.  Bett  v.  Arnott,  1828, 
6  S.  1031* 

977.  Illegal  Preference  —  Act  1696  — 
Seduction- Title  to  Sue  —  Creditor— Dis- 
charge— Voluntary  Trust— A.  a  creditor 
under  a  trust  deed,  signed  a  discharge  of  the 
bankrupt  and  trustee,  and  B,  another  creditor, 
signed  the  same  deed,  but  with  this  qualifica- 
tion, that  he  discharged  the  trustee  only,  and 
not  the  bankrupt.  B  thereafter  raised  dili- 
gence against  the  bankrupt  on  his  debt.  Held 
that  A,  as  he  had  given  an  absolute  discharge, 
had  no  title  to  pursue  a  reduction  of  the 
diligence,  on  the  ground  that  the  qualification 
operated  an  undue  preference  to  B.  Blyth  v. 
Chisholm,  1833,  11  S.  512. 
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978.  Illegal  Preference  —  Act  1696  — 
Reduction— Title  of  Cautioners  to  Object 

— A  bankrupt  within  sixty  days  of  bankruptcy 
indorsed  bills  to  a  bank  in  substitution  of  other 
bills  which  were  given  up,  and  got  part  of  the 
proceeds  of  the  indorsed  bills  in  cash,  and 
part  put  to  his  credit  in  a  cash  account.  The 
trustee  on  his  estate  having  been  found  entitled 
to  the  indorsed  bills  on  restoring  those  given 
up  under  deduction  of  the  cash  paid,  A«W  that 
the  cautioners  in  the  cash-creait  could  not 
oppose  reduction  of  the  indorsation  after  the 
judgment  was  final  against  the  bank ;  but  the 
effect  of  the  entry  in  the  cash  account  reserved 
for  future  discussion.  Balfour  v.  Miller,  1822, 
1  S.  501  * 

979.  Illegal  Preference— Act  1696— Re- 
duction of  Bills— Summons— Conclusions— 
Supplementary  Action.— A  summons  con- 
cluding for  reduction  of  the  indorsations  of 
bills  by  a  bankrupt  to  one  of  his  creditors  and 
for  repetition  of  their  contents,  is  insufficient 
to  reach  payments  in  cash  by  the  bankrupt,  or 
the  proceeds  of  a  bill  indorsed  by  the  bank- 
rupt's brother.  A  supplementary  summons 
having  been  raised,  heta  that  it  could  not  be 
conjoined  with  the  first  action  as  the  record  in 
it  was  closed,  and  that  as  it  did  not  refer  to  the 
Act  1696  or  contain  reductive  conclusions  it 
fell  to  be  dismissed.  Blincovfs  Tr.  v.  Allan 
<fc  Co.,  1831,  9  S.  317  ;  6  Fac  225  * 

980.  Illegal  Preference— Act  1696— Sale 
by  Auction. — A  purchase  by  a  creditor  at  a 
sale  by  public  roup  in  the  ordinary  course  of 
business  by  his  debtor,  who  becomes  bankrupt 
within  sixty  days,  is  not  reducible  under  the 
Act  1696,  c.  5.  Bruce  v.  Hamilton,  1832,  10 
S.  260 ;  7  Fac.  198  * 

981.  Illegal  Preference— Act  1696—  Sale 
— Delivery  Order.— Goods  were  sold  and 
delivered.  Thereafter  and  within  sixty  days 
of  the  purchaser's  bankruptcy  the  seller 
obtained  a  delivery  order  for  the  goods  from 
the  purchaser.  Held  that  this  order  was 
reducible  under  1696,  c.  5,  as  being  in  security 
of  the  price  due  to  the  seller.  Wright  v. 
Mitchell,  1871,  9  M.  516  ;  43  J.  235  * 

982.  Illegal  Preference— Act  1696— Sale 
—Novum  debitum— Insolvency— Effect  of 

— Mere  insolvency  does  not  deprive  a  person 
of  the  power  of  dealing  with  his  property. 
Hence  a  party  who  had  called  a  meeting  of  his 
creditors  was  held  entitled  to  deliver  goods 
previously  sold  ;  and  held  also  that  the  sale, 
although  it  had  taken  place  within  sixty  days 
of  bankruptcy,  was  not  reducible  under  the 
Act  1696,  seeing  that  it  was  a  novum  debitum. 
Lang  v.  Bruce,  1832,  10  S.  777  ;  7  Fac.  594. 

983.  Illegal  Preference— Act  1696— Sale 
of  Business  —  Antecedent  Obligation  — 
"Voluntary." — A  and  B  entered  into  an 
agreement  whereby  A  sold  his  business  to  B. 
Three  days  thereafter  B  entered  into  possession ; 
and  on  the  fifty-eighth  day  from  this,  A 
became  bankrupt,  and  his  creditors  brought  a 
reduction  of  the  transaction  on  the  Act  1696, 


c.  5.  Held  that  the  transference  having  been 
specific  implement  of  an  obligation  ad  factum 
prcestandum,  undertaken  beyond  the  sixty  days, 
was  not  "voluntary,"  or  in  "satisfaction"  of 
a  prior  debt,  and  was  therefore  not  reducible. 
Observations  on  the  Act.  Taylor  v.  Fame,  1855, 
17  D.  639 ;  27  J.  266  * 

984.  Illegal  Preference  —  Act  1696  — 
Security— Security  for  Advances.— Direc- 
tion given  to  a  jury,  that  if  advances  be  made 
upon  a  stipulation  for  a  definite  security,  the 
security,  tnough  granted  subsequently  and 
completed  within  sixty  days  of  the  borrower's 
bankruptcy,  will  not  oe  struck  at  by  the  Act 
1696,  c.  5.  Anderson  v.  Walker,  1842,  4  D. 
1180;  14  J.  584* 

985.  Illegal  Preference  —  Act  1696  — 
Security  —  Antecedent    Obligation.  —  A 

security  given  within  sixty  days  of  bankruptcy 
is  reducible,  although  given  in  virtue  of  an 
obligation  undertaken  for  valuable  considera- 
tion prior  to  that  period. 

A  party  who  borrowed  money  gave  security, 
as  the  lender  and  he  himself  believed,  over  all 
his  lands.  In  reality  the  security  was  only  over 
some  acres  thereof.  A  heritable  bond  by  the 
borrower  over  the  other  lands  intended  to  have 
been  originally  included,  reduced,  as  it  was 
within  the  sixty  davs.  Mansfield  v.  Walker's 
Trs.,  1835,  1  S.  &  M'L.  203.    Affg.  11  S.  813* 

986.  Illegal  Preference  —  Act  1696  — 
Security — Bond  —  Inf eftment  —  Heritable 
bonds  granted  long  before  bankruptcy,  but  not 
followed  by  infeftment  until  within  sixty  days 
thereof,  held  to  fall  under  the  Act  1696,  c.  5. 
Murray  v.  Charteris,  etc.,  1734, 6  Pat.  (Sup.)  667. 
Affg.  M.  1239;  Elchies,  vol.  i.  "Bankrupt" 
No.  5. 

987.  Illegal  Preference  —  Act  1696  — 
Security  —  Bond  —  Future  Debt  —  Gash- 
Credit.  —  A  party  who  afterwards  became 
bankrupt  granted  a  bond  and  disposition  in 
security  to  his  cautioner  in  a  cash-credit.  Held 
that  as  the  sum  under  the  cash-credit  had  been 
advanced  prior  to  the  granting  of  the  security 
it  was  not  reducible  as  being  for  a  future  debt 
Maxwell  v.  Drummontfs  Trs.,  1823,  2  S.  130 ; 
4  S.  137. 

988.  Illegal  Preference  —  Act  1696  — 
Security  —  Bond  —  Cash  -  Credit  —  Future 
Debts— Act  33  Geo.  m.  c.  74.— A  heritable 
security  in  relief  granted  to  a  cautioner  to 
a  cash  -credit,  reduced  under  the  Act,  and  the 
Act  33  Geo.  in.  c.  74  which  modifies  the  1696 
Act  with  reference  to  future  debt,  held  not  to 
apply  in  this  case  as  the  security  was  granted 
before  the  passing  of  the  Act  although  the  cash- 
credit  was  operated  only  after  the  Act  had 
passed.     Geddes  v.  Smith's  Tr.,  1   Dec.  1810, 

989.  Illegal  Preference  —  Act  1696  — 
Security— Bond— Cash -Credit— 19  and  20 
Vict,  c.  91,  8.  7.— A  granted  a  bond  and 
disposition  in  security  to  B,  receiving  from 
him  a  back  letter  to  the  effect  that  this  was  in 
security  of  a  guarantee  of  sums  due  by  A  to 
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a  bank,  previously  undertaken  by  B.  The 
back  letter  was  not  recorded  and  A  became 
bankrupt.  The  sums  then  due  by  him  to  the 
bank  were  advanced  after  the  recording  of  the 
bond.  Held  that  the  bond  was  reducible  under 
1696,  c.  5,  and  was  not  saved  as  a  security  for 
a  cash  account  under  19  and  20  Vict.  c.  91,  s.  7, 
as  the  bond  did  not  purport  to  be  for  the  cash 
account  and  as  the  interest  was  not  limited. 
MxkhtU  v.  Mackenzie  1868,  6  S.  L.  R.  107. 

990.  Illegal  Preference  —  Act   1696  — 
Security  —  Bond. — A   heritable   bond   was 

Cted  by  a  party  who  became  bankrupt  in 
or  of  a  party  who,  at  the  date  of  its  being 
granted,  paid  part  of  the  sum  in  the  bond  and 
save  an  obligation  to  pay  (and  did  pay)  the 
balance  on  the  search  being  made  and  infeft- 
ment  taken.  Held  that  the  bond  was  not 
reducible  under  the  Act  1696,  c.  5.  Fulton  v. 
Lead,  1825,  4  S.  156  and  740  * 

991.  Illegal  Preference  —  Act  1696  — 
Security  —  Infeftment. — An  heir  apparent 
granted  to  a  creditor  a  disposition  ex  facie 
absolute,  but  qualified  by  a  back  bond,  upon 
which  the  creditor  immediately  took  infeft- 
ment; but  the  heir  was  not  infeft  till  after- 
wards, and  within  sixty  days  of  his  bankruptcy. 
Held  that  the  infeftment  by  the  heir  was  not  a 
voluntary  act,  nor  the  debt  to  be  regarded  as  a 
prior  one  for  which  a  real  security  was  granted 
within  the  sixty  days  in  the  meaning  of  the 
Act  1696.  Ors.ofM'Laganv.APLagan,  21  May 
1800,  F.  C. ;  M.  "Bankrupt"  App.  No.  11. 

992.  Illegal  Preference  —  Act  1696  — 
Security— Novum  debitum.— If  a  debt  be 
contracted  more  than  sixty  days  before  bank- 
ruptcy, and  it  be  stipulated  that  a  particular 
heritable  security  shall  be  granted,  but  the 
deeds  are  not  executed  till  within  the  sixty 
days  of  bankruptcy,  they  do  not  fall  under  the 
tfat  1696,  the  transaction  being  considered  a 
novum  debitum.  Bank  of  Scotland  v.  Stewart, 
7  Feb.  1811,  F.  C* 

993.  Illegal  Preference— Act  1696— Ship 
—Transfer  of— Merchant  Shipping  Acts.— 
Held  that  the  Merchant  Shipping  Acts  (8  and 
9  Vict  c  89,  and  17  and  18  Vict.  c.  104)  which 
declare  that  the  registered  mortgage  of  a  ship 
shall  confer  an  indefeasible  right  on  the 
mortgage,  did  not  protect  the  transfer  of  a  ship 
from  the  operation  of  the  Act  1696,  c.  5. 
Anderson  v.  Western  Bank,  1859,  21  D.  230  ; 
31J.  134* 

994.  Illegal  Preference— Acts  1696  and 
54  Geo.  nx  a  137  —  Voluntary  Trust— 
Hotour  Bankruptcy.  —  A,  a  creditor  of  C, 
sought  to  reduce  a  trust  deed  for  creditors 
granted  by  C  within  sixty  days  of  an  execution 
of  search  against  him  at  the  instance  of  another 
creditor  B.  The  trustee  pleaded  that  in  a 
prior  action  by  him  against  B  the  execution 
had  been  reduced,  and  therefore  that  the  trust 
▼as  valid.  Held  that  A  was  entitled  to  rely 
on  the  execution  as  making  C  bankrupt,  and 
that  he  was  not  affected  by  the  decree  as 
between  B  and  the  trustee  seeing  that  none 


of  the  creditors  save  B  were  called  as  defenders ; 
and  therefore  decree  of  reduction  of  the  trust 
granted.    M'Hardy  v.  Adam,  1833, 11  S.  735* 

995.  Law  Agent— Account— The  agent 
in  a  sequestration  is  entitled  to  payment  of 
his  account  from  the  bankrupt  and  his 
cautioner,  although  discharged  by  the  creditors 
under  a  composition-contract.  Benton  db  Grant 
v.  Beid,  1823,  2  S.  296  * 

996.  Law  Agent— Account— Preference. 
— Where  a  law  agent  had  acted  for  two  parties 
in  law  proceedings,  by  which  a  sum  was  re- 
covered and  lodged  in  bank,  to  be  divided 
between  them ;  and,  in  a  submission,  one  of 
them  was  preferred,  whose  estate  pending  the 
dispute  had  been  sequestrated.  Held  that  the 
agent  had  no  claim  on  the  fund  for  payment 
of  his  account,  in  competition  with  the  trustee 
on  the  sequestrated  estate.  Gullen  v.  Smith, 
1845,  8  D.  77  ;  18  J.  37* 

997.  Law  Agent  —  Account  —  Trustee's 
Liability. — An  agent  in  the  Court  of  Session, 
who  upon  the  employment  of  a  correspondent 
has  applied  for  and  obtained  sequestration  of 
an  estate,  is  entitled  to  recover  payment  of  his 
business  account  directly  from  the  trustee 
without  proceeding  against  his  constituent. 
Bell  v.  IzeWs  Tr.,  1854,  16  D.  915  ;  26  J.  473. 

998.  Law  Agent— Account— Expenses— 
Trustee's  andBankrupf  sLiability.— A  party 
obtained  decree  with  expenses,  and  his  agent 
took  a  bill  from  him  for  his  business  account. 
The  estates  of  the  party  were  thereafter 
sequestrated.  Held  that  as  the  account  had 
not  been  paid,  the  trustee  and  bankrupt, 
although  both  discharged,  were  liable  to  the 
agent  for  the  amount  of  the  expenses.  Swan  v. 
Jeffrey,  1829,  7  8.  268* 

999.  Law  Agent  — Appointment  — Peti- 
tion for. — A  petition  to  have  the  trustee  in  a 
sequestration  ordained  to  appoint  A  (for  whom 
certain  creditors  had  voted)  law  agent  in  the 
sequestration,  dismissed,  as  it  was  for  the  trustee 
to  choose  the  agent.  Baillie  v.  Watson,  1822, 
1  S.  493* 

1000.  Law  Agent— Liability.— An  agent 
in  a  sequestration  is  not  responsible  for  neglect 
of  duties  proper  to  the  trustee ;  and  observed, 
that  the  agent  cannot  be  in  any  way  recognised 
as  an  officer  in  the  sequestration.  Oourloy  v. 
Straton,  1827,  5  S.  804* 

1001.  Law  Agent  — Order  to  Produce 
Papers— Competency— Expenses.— Held  in- 
competent for  a  trustee  on  a  sequestrated  estate 
to  apply  by  summary  petition  to  the  court  for 
an  order  on  the  agent  instantly  to  lodge  a  state 
of  his  intromissions  and  accounts,  ana  to  pro- 
duce his  vouchers  and  all  papers  connected 
with  the  estate ;  and  the  trustee  found  person- 
ally liable  in  expenses.  Berry  v.  Wallace, 
1830,  8  S.  609  ;  5  Fac.  395. 

1002.  Meetings  — Minutes— Evidence.— 

The  minutes  of  a  meeting  of  creditors,  although 
not  subscribed  by  the   preses  till  after  the 
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meeting  had  been  dissolved,  held  probative. 
Lea  v.  Landale,  1828,  6  S.  360 ;  3  Fac.  364  * 

1003.  Meetings— Minntes— Evidence.— 
The  minutes  of  a  meeting  of  creditors  are  the 
proper  evidence  of  what  then  took  place,  and 
parole  is  inadmissible.  Smith  v.  Kemp,  1828, 
4  Mur.  404. 

1004.  Meetings  — Minutes  — Election  of 
Clerk— Act  2  and  3  Vict.  c.  41,  s.  45.— 
Where  the  minutes  of  the  meeting  of  creditors 
for  the  election  of  a  trustee  did  not  show  that 
the  clerk  had  been  elected  in  terms  of  the  45th 
section  of  the  Act,  held  that  the  proceedings 
were  irregular,  and  a  new  election  ordered. 
Gascoyne  v.  Manford,  1848,  10  D.  376 ;  20  J. 
127* 

1005.  Meetings— Place  of  —  The  court 
refused  to  appoint  the  meetings  of  creditors, 
for  the  election  of  an  interim  factor  and  trustee 
in  a  sequestration  to  be  held  in  the  private 
apartments  of  a  writer  or  other  man  of 
business.    A.  B.,  1847,  10  D.  246  ;  20  J.  73. 

1006.  Notice  —  Advertisement  —  Trade 
Name— Recall  of  Sequestration— Applica- 
tion for.— The  fact  that  the  application  for, 
and  the  advertisement  of,  a  sequestration  was 
not  made  in  the  name  under  which  the  debtor 
traded  but  only  in  his  own  name,  held  not  to 
sustain  a  petition  for  recall  of  the  sequestra- 
tion. Smithy  Payne  <b  Smiths  v.  Rischmann, 
1869,  8  M.  100  ;  42  J.  48  * 

1007.  Notice  —  Gazette  —  Misprint  — 
Rectification. — In  the  notice  inserted  in  the 
Gazette  of  sequestration  having  been  awarded, 
an  error  occurred  in  the  name  of  the  bankrupt. 
On  a  petition  by  the  bankrupt  and  concurring 
creditors,  authority  granted  for  of  new  adver- 
tising and  for  holding  meetings  for  the  election 
of  an  interim  factor  and  trustee.  Fife,  1844, 
6  D.  686  ;  16  J.  324  * 

1008.  Notice  —  Gazette  —  Omission  — 
Recall  of  Sequestration— Act  2  and  3  Vict, 
c.  41,  8.  20 — Recall— A  sequestration  which 
has  been  validly  awarded,  does  not  fall  to  be 
recalled  in  respect  of  failure  to  insert  a  notice 
in  the  Edinburgh  Gazette,  in  terms  of  the  20th 
section  of  the  Statute.  Gray  v.  Coekburn,  1844, 
6  D.  569 ;  16  J.  263  * 

1009.  Notice  — Gazette— Omission  of— 
Rectification. — An  omission  to  insert  in  the 
London  Gazette  within  the  statutory  period  a 
notice  of  the  sequestration,  and  of  meetings 
for  the  election  of  the  trustee,  remedied  by  the 
court  appointing  other  days  for  the  meetings, 
and  ordering  notice  in  the  Gazettes.  Garden, 
1848,  10  D.  1609.    Boss,  1852, 1  Stuart  427  * 

1010.  Notice  —  Gazette  —  Omission  of 
—  Creditors'  Meeting  —  Recording  of  Ab- 
breviate—Bankrupt's Protection— Acts  2 
and  3  Vict,  c.  41,  s.  2,  and  16  and  17  Vict, 
c.  53,  8.  3.— In  a  sequestration,  the  statutory 
requirements  as  to  the  recording  of  an 
abbreviate  in  the  Register  of  Inhibitions,  and 
advertising  in  the  Gazette  having  been  omitted, 
the  court  granted  warrant  to  postpone  the  meet- 


ing of  creditors,  and  to  give  the  statutory  Gazette 
notices,  but  refused  warrant  to  record  the  ab- 
breviate, or  for  personal  protection  until  the 
meeting  of  creditors  had  taken  place.  Tolmit  <t 
Others,  1863,  16  D.  106  ;  26  J.  62  * 

1011.  Notice  — Meeting  — Gazette— 54 
Geo.  nx  c.  137,  8.  59. — Held  that  the  provision 
in  section  69  of  64  Geo.  in.  c.  137  for  notice 
fourteen  days  before  a  meeting  applied  only 
to  the  notices  to  the  creditors  and  not  to 
advertisement  in  the  Gazette  which  might  be 
within  that  period.  Reid  v.  A.  B.,  1823,  2  S. 
278* 

1012.  Notice— Meeting— Advertisement 

—  The  trustee  should  advertise  occasional 
meetings  in  the  Gazette.  Low  v.  Anderson, 
1822,  1  S.  263. 

1013.  Notice  — Meeting  — Composition- 
Contract  —  Meetings. —  It  is  not  necessary 
that  the  regular  meetings  of  the  creditors  for 
deliberating  on  offers  of  composition  should  be 
inserted  in  the  London  Gazette.  Ewing,  11  Mar. 
1816,  F.  C. 

1014.  Notice— Meeting— Advertisement 

—  Composition-Contract  —  54  Geo.  m.  c. 
137,  8.  59. — As  the  expression  "twice  in  the 
said  newspaper  "  in  s.  69  of  64  Geo.  m.  c.  137 
was  ambiguous,  and  as  the  Act  was  to  be 
liberally  construed,  held  that  one  advertisement 
in  the  London  and  in  the  Edinburgh  Gazettes 
of  a  meeting  called  to  consider  an  offer  of 
composition  was  sufficient  Forrest,  1839, 1  D. 
608 ;  14  Fac.  693. 

1015.  Notice— Meeting— FixingofDateof 
Meeting— Act  2  and  3  Vict  a  41,  ss.  65, 75. 

— When  the  notice  of  fourteen  days  previous  to 
the  meeting  of  the  creditors  on  a  sequestrated 
estate  cannot  be  given,  so  that  the  meeting  can 
be  held  within  twenty-one  days  after  confirma- 
tion of  the  trustee,  the  proper  course  is  for  him 
to  apply  by  petition  to  the  court  for  authority 
to  fix  a  day ;  and  doubted,  whether  the  Lord 
Ordinary  on  the  Bills  has  power  to  give  such 
authority.  Myles  v.  Walker,  1851,  14  D.  126; 
1  Stuart  99* 

1016.  Notice  — Meeting— One  Creditor 
Present— Bankruptcy  Act,  1856,  s.  98.— 
Notice  by  post  to  each  creditor  is  not  necessary 
in  the  case  of  meetings  called  under  sec.  98  of 
the  Bankruptcy  Act,  1866.  Observed,  a  meet- 
ing duly  called,  though  attended  by  only  one 
qualified  creditor,  is  a  meeting  of  creditors 
under  the  Act  Cookson  dc  Steel  v.  Boyd, 
1863,  2  M.  268 ;  36  J.  137  * 

1017.  Notice  to  Creditors— Application 
for  Additional— Act  2  and  3  Vict  c.  41.— 
After  a  sequestration  had  been  awarded  of  the 
estates  of  a  company  and  the  partners,  and  a 
remit  to  the  sheriff  and  after  the  statutory 
notices  had  been  published,  the  interim  factor 
applied  to  the  Lord  Ordinary,  stating  that  one 
of  the  partners  had  been  latent,  and  had  carried 
on  another  business,  and  praying  for  authority 
to  publish  additional  notices,  so  as  to  apprise 
his  creditors  that  his  estates  were  sequestrated. 
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Held  that  the  application,  if  at  all  necessary, 
should  have  been  made  to  the  sheriff. 
MtNaughtt  1841,  3  D.  378. 

1018.  Notice  to  Representatives  —  De- 
ceased Debtor— Interim  Factor— Act  2  and 
3  Vict,  a  41,  8,  U.—Hela\  under  a  petition 
for  sequestration  of  the  estates  of  a  deceased 
debtor,  whose  representatives  (who  were  abroad) 
were  cited,  that  it  was  not  necessary  to  give 
any  further  notice  to  them  of  an  application 
for  the  appointment  of  an   interim  judicial 
factor.     CAtUspU,  1840,  3  D.  133  ;  16  Fac.  46. 

1019.  Notour  Bankruptcy— Act  1696,  c 
5— Act  54  Geo.  m.  c.  137— Royal  Burgh.— 
A  royal  burgh  cannot  be  made  notour  bank- 
rupt in  the  manner  provided  by  the  Bankrupt 
Acta,  1696,  c  5,  and  54  Geo.  iil  c.  137,  in 
regard  to  individuals.  Hogan  v.  The  Mags. 
•/  Musselburgh,  1853,  15  D.  417 ;  26  J.  250 ; 
2  Stuart  236.  See  as  to  1856  Act,  Wotherspoon 
<fc  Hope  v.  The  Mags,  of  Linlithgow,  1863, 
2  M.  348 ;  36  J.  171  * 

1020.  Notour  Bankruptcy— Constitution 

under  Act   54  Geo.  m.  a  137  —  Cessio  — 

Poinding. — This  Act  provided  that  if  any 

person   was    not  liable  to  imprisonment  by 

reason    of    personal   protection   a   charge   of 

horning  with    execution  of   poinding  of  his 

movables  should  render  him  notour  bankrupt. 

Held  that  a  poinding  executed  between  the 

date  of  a  decree  of   cessio  and  the  date  of 

extract  did  not  constitute  notour  bankruptcy 

seeing  that  the  decree  not  being  operative  did 

not  afford  personal  protection  to  the  debtor 

and   therefore    poinding   did   not  have   the 

statutory  effect.    Bald  v.  Gibb  ds  Bruce,  1859, 

21  D.  473  ;  31  J.  267  * 

1021.  Notour  Bankruptcy— Constitution 
—Caption— Erasure  in.— The  name  of  the 
debtor  in  the  will  of  a  caption  being  written  on 
an  erasure,  held  that  the  caption  did  not  afford 
evidence  of  notour  bankruptcy  to  the  effect  of 
reducing  a  deed  although  the  name  appeared 
correctly  in  the  horning,  the  narrative  of  the 
caption  and  the  messenger's  execution.  Dun- 
can v.  Houston,  1834,  7  W.  &  S.  519.  Affg.  11 
S.383* 

1022.  Notour  Bankruptcy— Constitution 
—Date  of— Arrestment— Act  54  Geo.  m. 
c.  137. — Question,  under  the  Act  54  Geo.  in. 
c  137,  whether,  where  a  charge  has  been  given 
and  arrestment  used,  the  bankruptcy  takes 
place  from  the  date  of  the  charge  or  of  the 
arrestment,  or  from  the  expiry  of  the  period  of 
fifteen  days  during  which  the  arrestment  must 
remain  unloosed  and  undischarged.  Brown  v. 
BUnkie,  1849, 1 1  D.  474  ;  21  J.  135* 

1023.  Notour  Bankruptcy— Constitution 
— Execution  of  Search— Proof  of  Flight.— 
Held  that  a  debtor's  flight  from  diligence  was 
not  proved  by  an  execution  of  search  at  the 
house  of  his  father,  where  he  only  occasionally 
visited,  and  where  he  was  not  residing  at  the 
time  of  the  search  ;  and  a  petition  for  seques- 
tration, in  which  this  was  the  only  evidence  of 


notour  bankruptcy,  refused.  Davis  v.  Hepburn, 
1867,  5  M.  604 ;  39  J.  425* 

1024.  Notour  Bankruptcy— Constitution 
—Execution  of  Search— Bankruptcy  Act 
1856,  8.  7. — A  messenger's  return  of  an  execu- 
tion of  search  is  prima  facie  evidence  of  the 
debtor  having  absconded.  An  averment  that 
the  debtor  had  gone  abroad  to  fill  a  situation, 
held  not  to  rebut  the  presumption  ;  to  overcome 
the  presumption  the  absence  must  be  necessary. 
MiBean  v.  Wight,  1868, 7  M.  23  ;  41  J.  14* 

1025.  Notour  Bankruptcy— Constitution 
—Execution  of  Search— Evidence.— Observa- 
tions on  the  terms  of  execution  of  search  by 
sheriff-officers  as  affording  prima  facie  evidence 
of  absconding  so  as  to  constitute  notour  bank- 
ruptcy. Nicolson  v.  Johnstone  ds  Wright,  1872, 
11  M.  179  ;  45  J.  110  * 

1026.  Notour  Bankruptcy— Constitution 
— Foreigner— Act  33  Geo.  m.  c  74,  s.  2.— 

Bankruptcy  of  a  foreigner  having  lands  in 
Scotland  held  constituted  by  a  charge  of  horn- 
ing executed  at  the  market  cross  of  Edinburgh 
and  pier  and  shore  of  Leith,  and  by  an  arrest- 
ment not  loosened  within  fifteen  days.  Black- 
burn, 22  Feb.  1810,  F.  C  * 

1027.  Notour  Bankruptcy— Constitution 
—Imprisonment— Illegal  Preference— Act 
1696 — Advances. — Held  that  apprehension  by 
a  messenger  under  a  caption  of  a  person  who 
was  detained  for  a  night,  but  was  not  put  in 
gaol,  and  afterwards  allowed  to  go  on  part 
payment  of  the  debt,  was  a  sufficient  imprison- 
ment under  the  Act  1696,  to  constitute  notour 
bankruptcy ;  and  therefore  a  security  granted 
to  a  friend  who  had  advanced  money  to  prevent 
the  diligence  being  carried  out,  set  aside  as 
creating  a  preference.  TurnbulVs  Ors.  v.  Scott, 
1754,  1  Pat.  614  * 

1028.  Notour  Bankruptcy— Constitution 
—  Imprisonment  —  Act   1696   c.    5.  —  A 

messenger  holding  a  caption  notified  to  the 
debtor  that  he  had  it  ana  compelled  him  to  go 
to  the  chambers  of  the  creditor's  agent  where 
he  was  detained  for  an  hour.  No  execution  of 
the  caption  was  returned  by  the  messenger. 
Held  that  this  was  not  sufficient  to  constitute 
notour  bankruptcy  under  the  Act.  Ewing  v. 
Jamieson,  17  May  1808,  F.  C. ;  M.  «  Bankrupt " 
App.  No.  27.  Lamont  v.  Stewart,  17  June  1808, 
F.  C. ;  M.  "  Bankrupt n  App.  No.  29. 

1029.  Notour  Bankruptcy— Constitution 
—Imprisonment— Detention  in  Tavern.— 

The  apprehension  of  a  debtor  by  a  messenger, 
and  detention  of  him  in  a  tavern  on  a  caption, 
where  he  paid  the  debt,  assumed  to  constitute 
bankruptcy.  Blackie  v.  Clegg,  21  Jan.  1809, 
F.  C* 

1030.  Notour  Bankruptcy— Constitution 
—Imprisonment— Act  1696,  c.  5.— Question 
(at  a  jury  trial),  whether  a  party  who  was 
ordered  to  be  apprehended  and  booked  in  a  jail, 
and  was  presented  in  the  kitchen  of  and  form- 
ing part  of  the  jail,  and  booked  by  the  jailer, 
and  fees  paid,  and  liberated  a  few  hours  there- 

18 
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after,  was  rendered  notour  bankrupt.  Wilson  v. 
Alexander,  1846,  9  D.  7  * 

1031.  Notour  Bankruptcy— Constitution 
—  Imprisonment  — Effect  of  Sist  of  Dili- 
gence.— Warrant  of  imprisonment  was  posted 
about  seven  o'clock  and  went  by  the  mail  next 
morning.  A  sist  of  diligence  was  intimated 
to  the  creditor  three  hours  after  the  posting. 
The  messenger  having  on  receipt  of  the  warrant 
and  without  knowledge  of  the  sist  apprehended 
the  debtor,  held  the  debtor  had  been  made 
notour  bankrupt.  National  Bank  v.  Johnston, 
1842,  5  D.  205;  15  J.  58.* 

1032.  Notour  Bankruptcy— Constitution 
—Imprisonment— Suspension  of  Decree.— 

Where  a  party  had  been  incarcerated  on  a 
sheriff  court  decree,  and  an  application  was 
made  (without  his  concurrence)  for  sequestra- 
tion of  his  estates,  and  he  thereafter  brought  a 
suspension  of  the  decree  and  diligence,  and 
objected  that  steps  having  been  taken  to  bring 
the  decree  under  review,  there  was  no  proper 
notour  bankruptcy,  —  tne  objection  repelled, 
and  sequestration  awarded.  Sutherland  v. 
Sutherland,  1843,  5  D.  544 ;  15  J.  285* 

1033.  Notour  Bankruptcy— Constitution 
—Imprisonment— Act  1696,  c.  5.— The  term 
"  Imprisonment n  in  the  1696  Act  is  open  to 
construction.  A  debtor  may  be  rendered 
notour  bankrupt  by  being  apprehended  and 
taken  into  custody  under  a  diligence  without 
actual  incarceration ;  and  it  is  not  essential 
to  such  constructive  imprisonment  that  the 
messenger-at-arms  touch  the  debtor  with  his 
wand  of  peace.  Scott  v.  North  of  Scotland 
Banking  Co.,  1855, 17  D.  292  ;  27  J.  127. 

1034.  Notour  Bankruptcy— Constitution 
—Retreat  to  the  Abbey— Act  33  Geo.  m. 
c.  74.— A  debtor  who,  after  being  charged  on 
horning,  retired  to  the  Abbey,  held  to  be  thereby 
bankrupt,  although  no  caption  had  been  issued. 
White  v.  Butter,  25  Nov.  1800,  F.  C. ;  M. 
"Bankrupt"  App.  No.  12. 

1035.  Notour  Bankruptcy  —  Effect  — 
Presumption  as  to  Insolvency.  —  After 
notour  bankruptcy  has  been  constituted  by 
imprisonment  on  a  decree  for  a  debt,  payment 
of  that  debt  out  of  money  advanced  to  the 
debtor  by  a  friend  does  not  remove  the  pre- 
sumption of  insolvency  or  the  debtor's  liability 
to  be  sequestrated.  Knowles  v.  Crooks  & 
Balgarnie,  1865,  3  M.  457 ;  37  J.  226* 

1036.  Notour  Bankruptcy— Equalisation 
of  Diligence. — A  creditor  sued  another 
creditor  for  the  share  of  the  price  of  poods  of 
bankrupt  sold  under  a  poinding  within  sixty 
days  of  the  bankruptcy.  Held  that  the  claim 
could  not  succeed  as  the  goods  were  sold  by 
the  bankrupt  and  not  under  the  poinding. 
M'Farlane  v.  Qreig,  1831,  9  S.  529  * 

1037.  Partnership  — Books  — Inspection 
ol — If  a  bankrupt  nas  been  a  partner  of  a 
firm  which  has  been  dissolved,  the  trustee  in 
his  sequestration  may  inspect  and  take  excerpts 
from  their  books  at  the  sight  of  a  commissioner, 


so  far  as  the  bankrupt  had  an  interest. 
Salmon  v.  To$s  Trs.,  1823,  2  S.  323. 

1038.  Partnership  —  Composition  -  Con- 
tract—Two Firm  Sequestrations— Slump- 
ing Assets— Bankruptcy  Act  1856,  ft.  139. 

— The  estates  of  two  companies  carrying  on 
business  under  the  same  firm,  but  in  different 
trades,  and  with  different  individual  partners, 
were  separately  sequestrated,  and  the  creditors 
were  offered  a  composition  on  the  footing  that 
the  two  estates  should  be  amalgamated,  so  as 
to  yield  an  indiscriminate  dividend  to  the 
creditors  of  both.  Held  that  the  offer  was 
incompetent  under  the  Bankruptcy  Act  1856, 
sec.  139.  M'Laren  <fc  Co.,  etc.  v.  Pendreigh't 
Tr.,  1869,  7  M.  926  ;  41  J.  528  * 

1039.  Partnership  — Discharge.— A  dis- 
charge granted  to  one  partner  of  a  bankrupt 
firm,  after  the  period  for  the  second  dividend 

;h  the  firm  itself  and  the  other  partners 


lid  not  apply  for  it),  both  of  his  debts  as  a 
partner  and  as  an  individual  Fraser,  27  May 
1815,  F.  C  * 

1040.  Partnership  —  Discharge.  —  The 

court  discharged  two  of  three  partners  of  a 
firm  and  the  firm  itself  upon  a  composition  for 
the  firm's  debts  and  their  private  debts  prior 
to  the  period  fixed  for  the  first  dividend, 
although  the  other  partner  had  not  offered  a 
composition  nor  asked  a  discharge.  Hyde 
db  Gregor  M'Gregor,  1  Mar.  1815,  F.  C. 

1041.  Partnership— Discharge— Oath.— 

Held  that  the  sequestrated  partner  of  a  firm 
which  was  separately  seouestrated  was  entitled 
to  a  discharge  although  he  was  abroad  and 
although  the  firm  sequestration  was  going  on 
and  the  partner  had  no  separate  estate.  Com- 
mission to  take  his  oath  abroad  refused.  How 
v.  Bank  of  England,  1833,  12  S.  211  * 

1042.  Partnership  — Discharge.— Where 

a  firm  and  the  sole  partner  as  an  individual 
have  been  sequestrated,  it  is  not  the  practice  to 
discharge  the  firm.  Steele  &  Co.,  1855, 18  D. 
34* 

1043.  Partnership— Discharge— Composi- 
tion-Contract.—Composition  offered  by  a 
partner  of  a  firm  to  his  own  creditors  and  those 
of  the  firm,  upon  obtaining  the  statutory 
consent,  and  the  consent  of  his  partners, 
though  the  sequestration  was  still  to  proceed 
as  to  the  other  partners  of  the  firm,  and  they 
were  not  discharged  approved.  Grant,  21  Dec. 
1811,  F.  C  * 

1044.  Partnership  —  Discharge  —  Com- 
position-Contract—Offer of  Slump  Sum.— 

A  partner  of  a  sequestrated  firm  cannot  be 
discharged  upon  offering,  not  a  composition, 
but  a  slump  sum  towards  payment  of  the 
firm  debts  while  the  sequestration  subsists  as 
to  the  firm.  Dunlop  v.  Geils,  25  June  1813, 
F.C. 

1045.  Partnership  —  Discharge  —  Com- 
position-Contract.—A  discharge  on  a  com- 
position granted  to  the  sole  members  of  a  firm 
under   sequestration,    both   as  partners   and 
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individuals,  in  respect  of  no  objection  ;  and 
the  sequestration  at  the  same  time  declared  to 
remain  effectual  as  to  the  firm.  Smith,  1827, 
5S357. 

1046.  Partnership  —  Discharge  —  Com- 
position-Contract.—A  discharge  under  a 
sequestration  of  the  estates  of  a  firm  and  the 
partners  granted  to  the  latter  on  composition, 
reserving  the  sequestration  as  to  the  firm. 
Taylor,  1840,  2  D.  952  * 

1047.  Partnership— Discharge,  Effect  of 
—Private  Debts.— A  discharge  to  a  seques- 
trated firm  does  not  relieve  the  partners  (also 
sequestrated)  of  obligations  come  under  by 
them  as  individuals,  where  they  are  not  dis- 
charged as  individuals.  Mellis  v.  Royal  Bank 
of  Scotland,  22  June  1815,  F.  C  * 

1048.  Partnership— Discharge,  Effect  of 
—  Fraudulent  Bepresentation.  —  A,  who 
traded  alone  under  the  firm  of  "A  &  Co.," 
granted  a  bill  with  his  son,  under  the  signature 
of  "A  &Son"  (under  which  firm  they  repre- 
sented to  the  creditor  that  they  were  carrying  on 
business).  A  sequestration  was  awarded  of  the 
estates  of  A  &  Co.,  and  A,  "  the  sole  partner 
of  said  firm,"  under  which  he  was  discharged  of 
all  his  debts,  either  as  a  partner  or  "as  an 
individual."  Held  that  the  discharge  could 
not  protect  A  against  diligence  upon  the  bill. 
Lindsay  v.  (Zetland,  1844,  6  D.  412  ;  16  J. 
230* 

1049.  Partnership— Discharge,  Effect  of 
— A  firm  became  insolvent  A  creditor 
undertook  to  relieve  the  estate  of  his  claim 
on  condition  that  the  other  creditors  would 
discharge  the  partners  of  their  debts.  This 
agreement  was  carried  out  and  the  estate  was 
distributed.  Held  that  the  creditor  had  there- 
after no  claim  for  his  debt  against  the  in- 
dividual partners  of  the  firm.  Scealee  v. 
Wigkton,  1852,  14  D.628  ;  24  J.  315  ;  1  Stuart 
586. 

1050.  Partnership  — Discharge  — Objec- 
tion—Affidavit— Valuation  of  Securities.— 
A  firm  and  the  partners  having  been  seques- 
trated, held  that  a  creditor  lodging  a  claim  and 
affidavit  in  a  partner's  sequestration,  in  which 
however  he  did  not  value  the  firm's  liability, 
was  entitled  to  appear  and  oppose  the  partner's 
discharge.  Addison  v.  Crabb,  1853,  25  J.  270  ; 
2  Stuart  266* 

1051.  Partnership  —  Discharge  —  Retro- 
cession— Diligence. — A  judicial  discharge  ot 
a  sequestrated  firm,  declaring  one  of  the  firm 
duly  invested  in  the  company's  estate,  entitles 
him  to  do  diligence  on  a  bill  which  belonged 
to  the  late  company.  Shand  db  Co.  v.  JVinton, 
1848*  11  D.  162;  21J.  30  * 

1052.  Partnership— Election  of  Trustee 
—Voting— Bill  Accepted  after  Finn's  Dis- 
solution.— A  company  was  dissolved  by  the 
death  of  one  of  the  partners,  and  thereafter 
was  sequestrated.  Held  that  a  bill  accepted 
by  the  surviving  partner  in  the  name  of  the 
firm,  between  the  dissolution  and  the  seques- 


tration, did  not  entitle  the  holder  to  vote  in  the 
election  of  a  trustee.  Gordon  v.  MtCubbin,  1 851, 
13  D.  1154  ;  23  J.  441* 

1053.  Partnership— Estate—  Vesting  o£— 

Circumstances  in  which  a  debt  due  to  a 
member  of  one  firm  was  held  not  to  fall  under 
the  assignment  in  the  commission  of  bank- 
ruptcy of  that  person's  estate,  as  one  of  the 
partners  of  a  separate  firm.  Stein's  Assignees 
v.  M'Clumpha's  Trs.,  1831,  9  S.  432. 

1054.  Partnership— Partner's  Authority 
—Action  by— Creditor's  Appearance.— The 

sole  surviving  partner  of  a  firm  (which  was 
dissolved  and  bankrupt)  by  authority  of  the 
creditors  sued  and  got  decree  against  a  debtor 
to  the  firm.  He  then  compromised  and  re- 
leased the  debtor.  Held  that  the  creditors 
could  appear  in  the  action  and  extract  and 
enforce  the  decree,  the  release  being  ineffectual 
against  them.  Morrison  v.  Hunter,  1822,  2  S. 
68* 

1055.  Partnership  —  ThmiriMg  —  Firm's 
Hanking  on  Partner's  Estate  —  Double 
TtaniVinff — A  partner  of  a  firm  failed,  owing 
the  firm  a  sum,  and  thereafter  the  firm  also 
failed.  Held  that  the  firm  was  entitled  to 
rank  on  the  partner's  estate  pari  passu  with 
the  creditors  of  that  estate,  for  the  debt  due 
to  the  firm,  and  after  deducting  the  dividends 
received  on  that  debt,  and  those  paid  or  pay- 
able out  of  funds  of  the  firm,  were  entitled  to 
be  again  ranked  on  the  estate  of  the  individual 
partner  for  the  sum  still  remaining  due, — the 
trustee  on  the  partner's  estate  receiving  an 
assignation  to  enable  him  to  obtain  relief 
against  the  copartners,  so  far  as  the  firm 
might  draw  more  than  the  partner's  proportion 
of  the  firm  debts.  Speirs,  etc.  v.  Dunlop  <fc  Co., 
1777,  2  Pat.  437.    Affg.  M.  14610* 

1056.  Partnership— Ranking—  Creditors 
of  Partner  and  of  Partnership— Fictitious 
Firm. — A  merchant  in  Glasgow  established 
two  clerks  in  two  businesses  in  America  in 
partnership  with  him  and  purchased  and  sent 
out  all  the  goods  to  these  firms.  On  the  mer- 
chant's bankruptcy,  held  that  the  creditors  who 
had  furnished  goods  were  to  be  ranked,  not  on 
the  respective  estates  of  the  merchant  and  the 
firms  according  to  the  destination  of  the  goods 
as  dispatched  by  the  merchant,  but  all  equally 
on  the  merchant's  estate  (as  he  had  purchased 
the  goods)  leaving  the  trustee  to  proceed 
against  the  partnerships   and  to  divide  the 

Sroceeds   as   part  of  the   merchant's   estate. 
fonach's  Crs.  v.  Monach'e  Tr.,  24  Jan.  1804, 
F.  C. ;  M.  14614. 

1057.  Partnership  —  Banking.  —  Circum- 
stances in  which  a  creditor  of  a  firm  was  held 
entitled  to  rank  for  his  debt  in  the  seques- 
tration of  that  firm,  trading  under  a  new 
denomination,  and  with  an  additional  partner. 
Ridgwayv.  Brock,  1831, 10  S.  105  ;  7  Fac.  98* 

1058.  Partnership— Banking.— The  obli- 
gations of  a  dissolved  company  to  third  parties 
Having  been  paid  off,  the  remaining  funds 
were  intromited   with   by  one  of   the  two 
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partners  (A) ;  thereafter  there  was  found  to  be 
a  balance  in  favour  of  the  other  partner  (B),  and, 
in  consequence  of  overdrafts,  a  balance  against 
A.  Held  that  the  balance  due  by  A  was  a 
debt  due  to  B  individually ;  and  that  B  in 
ranking  for  the  balance  in  his  favour  on  A's 
sequestrated  estate,  as  introroitter  with  the 
company  funds,  was  not  entitled  to  be  ranked 
also  in  respect  of  the  balance  against  A. 
Johnston  v.  tosh,  1844,  6  D.  626  * 

1059.  Partnership— Ranking— Creditors 
of  Dissolved  Company  where  Business  Has 
Been  Continued  by  New  Company.— A  firm 
consisting  of  a  father  and  son  and  another  was 
dissolved  by  the  death  of  the  father,  and  the 
surviving  partners  (in  ignorance  of  the  dis- 
solution) continued  the  business,  and  paid 
debts  of  the  old  firm.  The  estates  of  the  new 
firm  and  its  partners  were  sequestrated  within 
three  years  of  the  father's  death.  Held  in  a 
competition  between  the  creditors  of  the  old 
firm  and  of  the  father  on  the  one  hand,  and 
the  trustee  on  the  estate  of  the  new  firm  and 
its  partners  on  the  other,  for  the  proceeds  of 
heritable  subjects  which  had  belonged  to  the 
father,  and  been  taken  up  by  the  son,  that  as 
the  debts  of  the  old  company  had  been  paid  by 
the  proper  debtors,  the  claims  of  the  com- 
petitors were  to  be  adjusted  not  on  the 
hypothesis  that  the  ranking  should  be  taken 
as  occurring  at  the  dissolution  of  the  first  firm 
but  on  the  circumstances  when  the  sequestra- 
tion occurred.  Hoskins  v.  Christie,  1846,  8  D. 
167  ;  18  J.  63. 

1060.  Partnership  —  Banking  —  Debts 
Subsequent  to  Dissolution.— On  the  dissolu- 
tion of  a  firm,  two  of  the  partners  were  em- 
powered to  use  the  firm  signature  for  winding 
up  only ;  and  a  circular  was  sent  (among 
others)  to  an  English  house,  with  which  the 
company  had  had  transactions,  intimating  the 
dissolution,  and  that  the  firm  would  thereafter 
be  used  by  the  managers  for  the  purpose  of 
winding  up  only.  One  of  the  managers  wrote, 
under  the  firm's  signature,  to  the  English 
house,  requesting  it  to  honour  the  drafts  of 
another  company  (which  was  composed  of  the 
two  managers) ;  and  the  English  house  did 
so.  The  estates  of  the  firm  were  sequestrated 
some  vears  after  its  dissolution,  when  the 
debt  due  to  the  English  house  had  been 
increased.  Held  that  tne  English  house  was 
entitled  to  be  ranked  for  their  debt,  whether 
incurred  previous  or  subsequent  to  the  dis- 
solution and  whether  constituted  by  bills 
drawn  by  the  managers  in  name  of  the  dis- 
solved company,  or  in  name  of  the  other  firm 
on  its  behalf.  FindXay,  Bannatyne,  do  Co.  v. 
Ord,  1846,  8  D.  1089 ;  18  J.  541. 

1061.  Partnership— Banking— Expenses 
of — Remit  to  Accountant. — In  the  course  of 
two  litigations  between  the  partners  of  a  firm, 
in  neither  of  which  the  firm  appeared,  although 
called  as  defender  in  one  of  them,  remits  were 
made  to  an  accountant,  and  accounts  incurred 
to  him.  The  firm  having  been  sequestrated, 
held  that  the  accountant  had  no  claim  against 


the  firm  estate,  but  only  against  the  estates  of 
the  partners.  Barstow  v.  Lindsay,  1857, 19  D. 
1002  ;  29  J.  474. 

1062.  Partnership  —  Banking  —  Prefer- 
ence.— In  an  action  against  a  firm  the  creditor 
used  inhibition  against  a  partner.  Held  that 
in  virtue  of  this  the  creditor  was  entitled  in 
the  sequestration  of  the  firm  to  a  preference 
as  against  the  other  creditors.  Ewing  v. 
M'CUlland,  1860,  22  D.  1347 ;  32  J.  605* 

1063.  Partnership  — -  Sequestration  — 
Application  by  One  Partner— Mandate. - 

Sequestration  awarded  against  a  company  con- 
sisting of  two  partners,  on  an  application  in 
name  of  the  company  by  one  partner,  without 
a  special  mandate  from  his  partner,  who  was 
out  of  the  country,  but  had  previously  granted 
the  other  full  power  to  manage  the  concern. 
M'Lean  &  Son,  1824,  3  S.  122* 

1064.  Partnership  —  Sequestration— Ap- 
plication by  One  Partner— Act  2  and  3  Vict 
c.  41,  s.  6.— Sequestration  of  the  estates  of  a 
firm  awarded  on  the  petition  of  one  of  the 
partners,  the  other  partner  having  fled  the 
country.  Buchanan,  1849,  11  D.  510 ;  21  J. 
149* 

1065.  Partnership  — Sequestration— Ap- 
plication—Dissolved  Firm— Bill  by  Partner 
—Act  2  and  3  Vict  c.  41,  s.  6.— An  applica- 
tion for  sequestration  of  a  firm  cannot  be  founded 
on  a  bill  granted,  after  the  firm's  dissolution, 
by  one  of  the  partners  on  behalf  of,  and  for  a 
debt  of,  the  firm,  the  debt  not  having  been 
previously  constituted.  Snodgrass  v.  Hair, 
1846,  8  D.  390 ;  18  J.  176* 

1066.  Partnership  — Sequestration— Ap- 
plication for— Disputed  Partnership— Com- 
petency of  Petition. — A,  in  his  sequestration, 
declared  that  he  was  partner  with  B  in  a  secret 
partnership.  Thereupon  a  creditor  presented 
a  petition  for  sequestration  of  the  firm  and  of  A 
and  B  as  partners  thereof.  B  denying  the 
partnership,  the  petition  was  dismissed  as  it  was 
incompetent  to  try  the  question  of  partnership 
in  a  sequestration  petition.  MiGavxn  v.  Ogilvie, 
1854,  16  D.  540  ;  26  J.  241* 

1067.  Partnership— Sequestration— Ap- 
plication for— Firm  and  Partner.  — On  a 

petition  for  sequestration  of  a  firm  and  of  an 
individual,  the  only  known  partner,  the  peti- 
tioner, stated  that  there  was  one  other  partner, 
and  the  court  granted  sequestration  both  of 
the  firm  and  of  the  partner.  Cadby  v.  Gordon 
&  Co.,  1866,  2  S.  L.  R.  203. 

1068.  Partnership  —  Sequestration  — 
Award  —  Affidavit  as  to  Firm  —  Debt  — 
Individual  Partners.  —  The  sequestrating 
creditor  having  made  affidavit  of  a  debt  as 
against  A,  B  &  Co.,  the  Lord  Ordinary 
refused  to  award  sequestration  against  the 
partners  as  individuals.  Bellis  <&  Thunderclife 
v.  M'Gregor,  1831,  10  S.  96. 

1069.  Partnership  —  Sequestration  — 
Award.— Can  a  sequestration  be  awarded  at 
the  instance  of  copartners  against  a  partner,  on 
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a  debt  due  by  him  as  an  individual  to  the 
company  ?    Scott  v.  Kerr,  1832,  6  W.  &  S.  214  * 

1070.  Partnership  —  Sequestration  — 
Award— Dissolved  Firm.— Sequestration  of 
the  estates  of  a  partnership  awarded,  after  the 
company  was  dissolved  by  the  death  of  a 
partner,  on  the  prayer  of  the  surviving  partner, 
with  the  concurrence  of  a  creditor  to  the  legal 
extent.     Campbell,  1830,  8  S.  625. 

1071.  Preference  — Adjudications— Act 
33  Geo.  m.  c.  74. — After  intimation  of  a  first 
summons  of  adjudication,  and  conjunction 
therewith  of  other  adjudications,  and  expira- 
tion of  the  twenty  sederunt  days  from  the 
date  of  intimation,  a  creditor  brought  another 
summons.  Held  that  he  could  not  be  ranked 
pari  passu  with  the  first  class  of  adjudgers. 
Campbell  v.  Common  Agent  of  ike  Ore.  of  m'Lean, 
24  Nov.  1801,  F.  C. ;  M.  "Bankrupt"  App. 
No.  13.  See  McLean's  Ore.,  6  March  1802,  F.  C. ; 
M.  tt  Bankrupt n  App.  No.  15. 

1072.  Preference— Aliment  of  Bastard.— 

A  party  who  had  alimented  a  natural  child 
held  not  to  be  entitled  to  more  than  a  dividend 
along  with  the  other  creditors  out  of  the 
father's  insolvent  estate.  Gairdner  v.  Monro, 
1848,  10  D.  650  ;  20  J.  213  * 

1073.  Preference  —  Arrangement  of 
Creditors  to  Avoid  —  Personal  Bar.  —  A 
creditor  who  had  concurred  with  the  other 
creditors  of  a  bankrupt  in  the  expediency  of 
adopting  joint  measures  and  preventing  in- 
dividual preferences,  held  barred  personali 
exceptione  from  creating  a  preference  for 
himself  bv  separate  diligence.  Beit  v.  Smith, 
1837,  16  &  207. 

1074.  Preference  —  Arrangement  with 
Debtor— Temporary  Supersession  of  Dili- 
gence —  Accession  to  Trust.  —  A  debtor 
granted  a  personal  bond  for  a  large  slump  sum 
to  trustees  for  his  creditors  on  which  inhibitftm 
against  him  was  used  by  the  trustees,  and  the 
trustees  undertook  not  to  execute  ultimate 
diligence  and  the  creditors  not  to  proceed  with 
any  real  diligence  on  their  separate  debts  till 
the  expiry  of  three  years.  Held  that  after 
that  time  the  acceding  creditors  were  entitled 
to  adjudge,  and  that  the  trustees  were  not 
entitled  to  adjudge  on  the  personal  bond  so  as 
to  compete  with  these  creditors.  Elliots  Trs. 
v.  Yates,  1838, 16  S.  579  ;  13  Fac.  480. 

1075.  Preference— Arrestment  of  Ship— 
Bntry  in  Register.  —  Prior  to  his  sequestra- 
tion a  party  sold  a  ship  to  his  son  in  whose 
name  it  was  registered.  The  trustee  reduced 
this  transfer  under  the  Act  1621,  c  18,  but  in 
the  meantime  a  creditor  of  the  party  had 
arrested  the  ship.  Held  that,  despite  the 
entry  of  the  son's  name  in  the  register, 
the  arrester  had  in  virtue  of  the  arrestment  a 
preference  over  the  other  creditors.  Bell  v. 
Gow,  1862,  1  M.  183  ;  35  J.  153  * 

1076.  Preference  —  Arrestment  —  Per- 
sonal Bar. — A  creditor  who  had  arrested  the 
funds  of   his   debtor,  having  by  his   agent 


attended  a  meeting  of  creditors  held  within 
sixty  days  from  the  arrestment,  and  concurred 
in  directions  given  to  a  trustee  to  prevent 
preferences,  held  not  entitled  to  claim  a  pre- 
ference over  the  other  creditors  in  virtue  of 
his  arrestment  Lea  v.  Landale,  1828,  6  S. 
350 ;  3  Fac  364  * 

1077.  Preference  —  Arrestment  within 
Sixty  Days— Act  54  Geo.  m.  c.  137,  s.  2.— 

Arrestment,  though  followed  by  decree  of  furth- 
coming, where  notour  bankruptcy  happens 
within  sixty  days  of  the  arrestment  but  there 
is  no  sequestration,  does  not  confer  a  prefer- 
ence on  the  arresting  creditor.  Dobbie  d:  Co.  v. 
Nisbet,  1854,  16  D.  881 ;  26  J.  435  * 

1078.  Preference  —  Arrestment  within 
Sixty  Days— Act  54  Geo.  m.  c.  137.—  Held 
that  an  arrestment  used  within  sixty  days 
before  the  debtor's  legal  bankruptcy,  but  more 
than  that  period  beyond  the  first  deliverance 
in  the  debtor's  sequestration,  gave  the  arrester 
a  preference  as  against  the  trustee  in  bank- 
ruptcy. MacEwan  v.  Young,  27  May  1817, 
F.  C* 

1079.  Preference— Arrestments- Loos- 
ing.— Opinion  that  although  arrestments  used 
within  sixty  days  of  a  sequestration  are  struck 
at  by  the  Bankruptcy  Act,  yet  the  trustee 
cannot  require  the  arresters  to  loose  the 
arrestments  at  their  own  expense,  and  under 
a  mere  reservation  to  be  ranked  preferably 
for  the  expenses.  Allan  dc  Son  v.  Fgfe,  1835, 
14  S.  80;  11  Fac.  58.* 

1080.  Preference— Arrestment— Act  2 
and  3  Vict  c.  41— Retrospective  Effect- 
Deceased  Debtor. — In  a  competition  between 
the  trustee  on  the  sequestrated  estate  of  a 
deceased  debtor  to  whom  a  fund  was  payable 
and  a  creditor  who  had  used  arrestment  before 
the  debtor's  death,  and  before  the  Act  2  and  3 
Vict  c.  41  came  into  operation,  held  in  a 
multiplepoinding  raised  prior  to  the  Act  that 
the  Act  applied  that  the  trustee  was  entitled 
to  be  preferred,  reserving  to  the  creditor  to 
claim  in  the  sequestration  that  preference  to 
which  his  diligence  might  entitle  him.  Cordon 
v.  Millar,  1842,  4  D.  352  ;  14  J.  128  * 

1081.  Preference— Arrestment  without 
Furthcoming. — Held  that  the  question  as  to 
the  preference  of  a  creditor  who  had  used 
arrestments  but  had  not  followed  them  with  a 
furthcoming  before  the  debtor's  sequestration 
was  to  be  decided  in  the  ranking  of  the 
creditors  in  the  sequestration.  Bank  of  Scot- 
land v.  Robertson,  1870,  8  M.  391 ;  42  J.  180  * 

1082.  Preference— Arrestment  without 
Furthcoming. — The  trustee  in  a  sequestration 
preferred  to  a  creditor  who  had  not  followed 
up  an  arrestment  by  instituting  a  furthcoming 
before  the  sequestration.  Bank  of  Scotland  v. 
Robertson,  1870,  8  M.  391 ;  42  J.  180  * 

1083.  Preference— Arrestment— Equal- 
isation of  Diligence— Act  2  and  3  Vict, 
c.  41,  s.  83— Deceased  Debtor.— The  provi- 

•  sion  that  no  arrestment  or  poinding  executed 
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within  sixty  days  of  sequestration  shall  be 
effectual  applies  to  all  sequestrations  whether 
the  debtor  be  living  or  dead.  Rough'*  Irs.  v. 
Miller,  1857,  19  D.  305 ;  29  J.  145  * 

1084.  Preference— Arrestment  in  Hands 
of  Trustee— Voluntary  Trust— Act  1696, 
c.  5. — A  debtor  within  sixty  days  of  his  bank- 
ruptcy granted  a  trust  for  creditors,  and  the 
trustee  entered  into  possession  of  his  property. 
A  creditor  of  the  insolvent,  who  was  no  party 
to  the  trust,  arrested  in  the  hands  of  the 
trustee.  Within  sixty  days  of  granting  the 
trust  the  debtor  became  notour  bankrupt. 
Held  that  the  creditor,  being  entitled  under 
the  Act  1696,  c.  5,  to  reduce  the  trust,  had 
secured  an  effectual  preference  by  using  the 
arrestment.  Nicolson  v.  Johnstone  <k  Jrright, 
1872,  11  M.  179;  45  J.  110* 

1085.  Preference— Attempt  to  Validate 
Title  after  Sequestration.— A,  whose  title  to 
lands  was  inept,  granted  an  heritable  bond  to  a 
creditor.  Held  that  an  attempt  by  the  creditor 
and  A  to  make  up  title  to  the  lands  and  so 
validate  A's  previous  title  was  ineffectual  as  it 
was  made  after  A's  sequestration.  Paul  v. 
Turnbull,  1835, 13  S.  818  ;  10  Fac  562.* 

1086.  Preference— Bond  and  Disposition 
in  Security  and  Discharge  of  Reversion- 
Obligation  to  Convey— Deceased  Debtor.— 

A  debtor  infeft  granted  a  bond  and  disposition 
in  security  on  which  the  creditor  was  infeft ; 
and  afterwards  discharged  his  right  of  redemp- 
tion in  favour  of  the  creditor.  The  discharge 
was  recorded  in  the  Register  of  Reversions. 
On  the  debtor's  death  the  creditor  got  decree 
constituting  the  obligation  to  convey  the 
property  against  the  debtor's  heir,  who  was 
bankrupt.  In  a  question  between  the  creditor 
and  the  trustee  in  the  heir's  sequestration, 
held  (1)  that  the  discharge  did  not  convert  the 
bond  into  an  absolute  conveyance;  (2)  that 
the  obligation  to  convey  did  not  so  qualify 
the  heirs  right  as  to  affect  his  creditors ;  and 
(3)  that  it  being  merely  an  obligation  to  convey 
and  not  a  conveyance,  the  trustee  was  prefer- 
able.   Miller  v.  Drummond,  1820,  Hume  662. 

1087.  Preference— Cautioners— Accom- 
modation Bills — Composition-Contract.  — 

Held  that  cautioners  and  assignees  under 
a  composition  -  contract  were  preferable  to 
creditors  acceding  to  that  contract  on  a  fund 
belonging  to  the  bankrupts,  in  the  hands  of 
a  party,  who,  for  their  accommodation,  had 
drawn  bills  on  the  creditors,  by  whom  they 
had  been  accepted.  Orr  <k  Harwood  v.  Hance, 
Son,  &  Weise,  1825,  1  W.  &  S.  227  * 

1088.  Preference— Cautioner's  Property 
Used  by  Trustee— Payment.— The  cautioners 
of  a  contractor  for  erecting  a  house  paid  a 
debt  due  by  him  to  get  possession  of  wood 
retained  in  security  of  it  The  contractor 
became  bankrupt,  and  his  creditors  built 
the  house  using  the  wood.  Held  that  the 
cautioners  were  preferable  on  the  price  of 
the  house  for  the  debt.  Inglis  v.  Qunn,  1828, 
6  S.  405. 


1089.  Preference— Communication  of— 
Payment  by  Third  Party— Act  54  Geo.  m. 
c.  137,  s.  51. — A  creditor  of  a  firm  under 
sequestration  raised  action  for  recovery  of  his 
debt  against  one  of  the  partners  in  Jamaica. 
The  provost-marshal  of  the  island  incurred  a 
liability  to  him  for  the  debt,  and  paid  it.  The 
trustee  on  the  firm's  estate  sued  the  creditor 
for  repetition  of  the  money.  Held  that  as  the 
money  was  not  paid  out  of  the  firm's  estate 
the  creditor  was  not  bound  to  repeat.  Young 
Ross,  &  Richardson  v.  Muir,  1824,  2  Shaw's 
App.  25. 

1090.  Preference— CrownDebt— Partner- 
ship.— A  Crown  debtor  being  creditor  of  the 
partner  of  a  firm,  held  that  in  competition  with 
a  creditor  of  the  firm  the  Crown  had  no  prefer- 
ence on  the  stock  of  the  firm.  Lords  of  the 
Treasury  v.  MNair,  14  Feb.  1809,  F.  C. 

1091.  Preference— Crown  Debt— Crown's 

Assignee. — A  creditor  of  a  bankrupt  having 
paid  a  Crown  debt,  for  which  goods  had,  by 
a  warrant  of  the  justices,  been  attached,  sold 
the  goods  under  that  warrant.  Thereafter 
the  estates  of  the  bankrupt  were  sequestrated. 
Held  in  a  competition  with  the  trustee,  that 
although  the  creditor  had  acquired  no  lawful 
right  to  the  warrant,  yet  he  was  entitled,  as 
in  right  of  a  Crown  debt,  to  retain  the  pro- 
ceeds in  payment  of  the  amount  advanced  by 
him  to  the  Crown,  and  that  to  this  extent  he 
had  a  preference.  Faichney  v.  Arnot,  1824, 
3  S.  413* 

1092.  Preference— Diligence  withinSixty 
Days— Pari  passu  Banking— Act  54  Geo.  m. 
c.  137. — The  creditor  of  a  tenant,  after  exe- 
cuting a  poinding  and  obtaining  warrant  of 
sale,  abandoned  his  diligence  and  allowed  the 
sale  to  proceed  at  the  instance  of  the  tenant 
Another  creditor  having  rendered  the  tenant 
bankrupt  within  sixty  days,  and  claimed  a 
share  ot  the  proceeds  of  the  sale,  under  s.  5 
of  the  Bankruptcy  Act,  held  that  as  the  sale 
was  not  under  the  poinding,  the  claim  could 
not  be  sustained.  M'Farlane  v.  Greig,  1831, 
9  S.  629* 

1093.  Preference  —  Exchequer  Bills  — 
Warrant. — Where  a  cautioner  for  repayment 
of  Exchequer  bills  became  bankrupt,  the  court 
granted  warrant,  before  they  fell  due,  acainst 
the  trustee  for  instant  payment.  Holden  v. 
M'Farlane,  1821, 1  S.  62. 

1094.  Preference— Expenses  of  Action- 
Banking. — A  trustee  in  a  sequestration  sisted 
himself  in  a  defending  action  and  expenses 
were  awarded  to  his  opponent.  Held  that 
the  trustee  must  pay  the  expenses  subsequent 
to  his  appearance  out  of  the  estate,  and  that 
for  the  prior  expenses  the  opponent  was  to 
be  ranked  as  a  creditor.  Howden  v.  Hewat, 
14  Jan.  1818,  20  F.  C.  App.  No.  2.  Kidd 
v.  Brown,  1828,  6  S.  826* 

1095.  Preference— Expenses  of  Action.— 
A  party  who  was  bankrupt  managed  to  prevent 
decree  for  expenses  in  an  action  in  which  he 
was  unsuccessful  going  out  till  he  got  his 
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discharge.  Held  that  he  was  liable  in  the 
full  expenses  and  not  merely  in  the  amount 
which  the  other  creditors  had  agreed  to  take 
under  a  composition-contract.  Mackenzie  v. 
Macpherson,  1855,  17  D.  751 ;  27  J.  314  * 

1096.  Preference— Expenses  of  Action.— 
A  trustee  on  a  sequestrated  estate  having  sisted 
himself  as  a  party  to  and  continued  a  law- 
suit begun  by  the  bankrupt,  and  being  found 
liable  in  expenses,  held  obliged  to  pay  them, 
not  by  a  dividend,  but  in  full.  Morrison  v. 
Dundas,  11  July  1809,  F.  C  * 

1097.  Preference— Expenses  of  Action.— 
The  trustee  in  a  sequestration  sisted  himself 
in  an  action  by  the  bankrupt  and  then  referred 
the  Question  agreeing  that  the  successful  party 
should  get  expenses.  Expenses  were  found 
due  to  the  defender.  Held  that  he  was  entitled 
to  his  expenses  prior  to  the  sequestration  and 
not  merely  to  a  dividend  for  the  amount. 
Cullen  v.  Fontaine,  1831,  9  S.  637. 

1098.  Preference — Expenses  of  Action. — 
The  trustee  in  a  sequestration  was  found  liable 
qua  trustee  for  the  expenses  of  an  action  carried 
on  by  the  bankrupt  Held  (on  the  terms  of 
a  special  agreement)  that  the  bankrupt's 
upponent  was  entitled  to  a  preference  over 
(and  not  merely  to  be  ranked  on)  the  funds 
in  the  trustee's  hands.  White  v.  Wilson  &  Co,, 
1843,  5  D.  763 ;  15  J.  347  * 

1099.  Preference— Expenses— Poinding. 
— A  party,  after  his  effects  were  poinded,  was 
made  bankrupt,  and  his  other  creditors  were 
in  consequence  ranked  pari  passu  with  the 
poinder.  The  bankrupt  raised  a  reduction 
of  the  poinding,  which  the  poinder  successfully 
defended.  Held  that  the  poinder  was  entitled  to 
his  expenses  from  the  fund.  Dunlop  v.  Pollock, 
1843,  16  J.  79  * 

1100.  Preference— Expenses— Diligence. 
— A  creditor  who  rendered  his  debtor  bankrupt 
on  two  separate  diligences,  held  entitled  to  be 
preferred  on  his  sequestrated  estate  for  the 
expense  of  only  one  of  them.  Dalrymple  v. 
KedsliSs  Trs.y  1823,  2  S.  400  * 

1101.  Preference  — -  Friendly  Society  — 
Society  Funds. — A  friendly  society  held  en- 
titled to  be  ranked  preferably  on  the  bankrupt 
estate  of  their  preses  for  funds  of  the  society 
lodged,  contrary  to  the  rules  of  the  society,  in 
his  hands.  Miller  v.  Brand,  10  Feb.  1825, 
F.  C. ;  3  S.  518* 

1102.  Preference— Heritable  Securities— 
Poinding. — Heritable  creditors  who  have  not 
executed  poinding  of  the  ground  have  no 
preference  on  the  proceeds  of  the  moveables 
on  the  land  in  competition  with  the  trustee 
under  a  sequestration  of  the  estates  of  the 
proprietor.  Hay  v.  Marshall,  1826,  2  W.  &  S. 
71.    Affg.  7  July  1824,  F.  C. ;  3  S.  233  * 

1103.  Preference— Inhibition— Bankrupt 
Film. — On  the  dependence  of  an  action  against 
a  firm  the  pursuer  procured  letters  of  inhibition 
against  the  firm  and  against  a  partner.  Held, 
on   the   bankruptcy   of   the  firm,    that   the 


inhibiting  creditor  was  entitled  to  a  preference 
in  ranking  on  the  proceeds  of  that  partner's 
heritable  property,  to  the  extent  of  the  Burn 
sued  for  and  expenses,  in  competition  with 
creditors  whose  debts  were  contracted  after 
the  inhibition.  Ewing  v.  M'CleUand,  1860, 
22  D.  1347 ;  32  J.  605  * 

1104.  Preference—Landlord's  Claim  for 
Bent  —  Agreement  with  Trustee— New 
Trustee— Liability  for  Predecessor's  Obliga- 
tions.— The  trustee  on  the  estate  of  a  seques- 
trated tenant  agreed  with  the  landlord  that 
the  latter  should  have  a  preference  for  his 
rents  over  the  proceeds  of  the  effects  hypothe- 
cated to  him  if  he  allowed  the  trustee  to 
dispose  of  these.  The  trustee  realised  these 
ana  died.  Held  (1)  that  if  these  were  free 
proceeds  the  landlord  could  enforce  his  claim 
and  that  by  way  of  summary  complaint  against 
the  trustee  ;  and  (2)  that  the  new  trustee  was 
liable  under  this  agreement  by  his  predecessor. 
Davidson  v.  Falconer,  1826,  5  S.  131  * 

1105.  Preference— Landlord's  Hypothec 
—Dilapidations. — A  tenant  in  an  agricultural 
lease  having  been  sequestrated  while  certain 
funds  were  in  his  landlord's  hands,  the  trustee 
was  allowed  to  lay  down  and  reap  the  crop  of 
the  current  year,  the  lease  being  thereafter 
renounced.  Held  that  the  landlord  was  entitled 
to  retain  the  funds  in  his  hands  to  meet  an 
ascertained  claim  under  the  lease  for  dilapida- 
tions. Opinion  that,  in  the  circumstances,  the 
landlord  would  have  had  a  preferable  claim  for 
the  ascertained  dilapidations,  even  if  he  had  no 
funds  to  retain,  munro  v.  Fraser,  1858,  21 
D.  103 ;  31  J.  70* 

1106.  Preference— Maills  and  Duties- 
Interest— Bankruptcy  Act  1856,  s.  118.— 

An  heritable  creditor  holding  a  decree  of  maills 
aud  duties,  but  who  has  not  charged  on  it  sixty 
days  before  the  sequestration  of  his  debtors,  is 
entitled,  under  sec.  118  of  the  1856  Act,  to 
draw  from  the  rents  of  the  heritable  estate  only 
the  interest  of  his  debt  for  the  half-year  current 
at  the  date  of  the  sequestration,  and  the  arrears 
of  interest  for  the  year  immediately  preceding ; 
and  if  he  has  entered  into  possession  under  his 
decree  he  must  account  to  the  trustee  in  the 
sequestration  for  the  rents,  under  deduction  of 
such  interest  and  of  the  expenses  of  repair  and 
burdens  payable  in  respect  of  the  subjects 
during  his  possession.  Budge  v.  Brown** 
Trs^  1872,  10  M.  958 ;  44  J.  536  * 

1107.  Preference  — Mutual  Gable.— Two 
adjacent  building  areas  in  a  street  were  feued 
under  the  condition  "that  the  purchasers  shall 
have  their  recourse  for  the  half  of  any  mutual 
gables  upon  the  person  purchasing  the  adjoin- 
ing area,  who  shall  be  bound  to  pay  the  same 
when  the  contiguous  purchaser  begins  to  build." 
One  purchaser  erected  a  gable,  while  the 
purchaser  of  the  other  became  bankrupt, 
without  paying  his  proportion  of  it.  Held 
that  the  former  had  a  preferable  claim  to  the 
expense  of  the  gable  upon  the  bankrupt's  estate. 
IVaUace  v.  Brown,  21  June  1808,  F.  C. ;  M. 
" Personal  and  Real"  App.  No.  4.* 


559 


BANKRUPTCY 


560 


1108.  Preference  —  Mutual     Gable.  — 

Obligation  to  repay  share  of  cost  of  mutual 
gable  held  to  be  a  preferable  claim  on  the 
bankrupt  estate  of  the  person  taking  benefit. 
Rodger  v.  Russell,  1873,  11  M.  671 ;  45  J.  417  * 

1109.  Preference— Poinding— Voluntary 
Trust. —An  insolvent  party  executed  a  trust 
for  creditors,  and  the  trustees  took  possession. 
Held  that  they  were  preferable  to  creditors 
subsequently  poinding,  so  long  as  the  trust 
deed  was  not  set  aside.  Wytd  v.  Hannah, 
1828,  6  S.  510  ;  3  Fac.  514  * 

1110.  Preference— Poinding  within  Four 
Months— Equalisation  of  Diligence— Act 
54  Geo.  m.  c.  137,  8.  5. — After  A  had  poinded 
a  bankrupt's  moveables,  B  also  did  so,  and,  at 
reporting  his  poinding,  produced  his  grounds 
of  debt  to  the  clerk  of  court.  Within  four 
months  of  the  bankruptcy  each  party  appealed 
in  the  other's  poinding,  and  objected  to  its 
validity.  A  ultimately  succeeded  in  having 
B's  set  aside ;  whereupon,  five  months  after  the 
bankruptcy,  B  lodged  a  claim  in  As  poinding 
to  participate  in  the  proceeds,  which  were  still 
in  manibus  curia.  Meld  that  B  was  entitled  to 
participate.  Sangster  v.  Burness,  1857,  20  D. 
355  ;  30  J.  300* 

1111.  Preference  —  Poinding  of  the 
Ground— Assignation  to  Postponed  Credi- 
tors.— A  prior  heritable  creditor  executed  a 
poinding  of  the  ground,  after  which  the  debtor's 
estates  were  sequestrated.  The  poinded  effects 
were  sold  by  the  trustee,  under  an  arrangement 
of  parties.  Thereafter  the  creditor  obtained 
payment  of  his  bond,  partly  under  a  ranking 
and  sale  of  the  heritable  estate,  and  partly  from 
the  proceeds  of  the  poinded  effects  paid  by  the 
trustee.  Held  that  the  creditor  was  not  bound 
to  account  to  postponed  heritable  creditors  for 
the  proceeds  of  the  poinded  goods,  but  only  to 
assign  his  claim  of  accounting  against  the 
trustee.  Qoldie  v.  Bank  of  Scotland,  1834,  12 
S.  498. 

1112.  Preference  —  Poinding  of  the 
Ground  —  Effect   of  Sequestration,  —  An 

heritable  creditor  who  has  obtained  decree  of 
poinding  of  the  ground  prior  to  sequestration, 
is  entitled  to  proceed  with  the  same  to  the 
exclusion  of  the  trustee  on  the  sequestrated 
estate.  Bell  v.  Gaddell,  1831,  10  S.  100; 
7  Fac.  93.* 

1113.  Preference  —  Poinding  of  the 
Ground— Effect  of  Sequestration— Confir- 
mation of  Trustee,— After  sequestration  of 
the  estates  of  a  debtor,  but  before  confirmation 
of  the  trustee,  an  heritable  creditor  raised  and 
executed  a  summons  of  poinding  the  ground  of 
lands  in  the  possession  of  the  bankrupt.  Held 
that  the  creditor  had  a  preference  over  the 
moveables  on  the  land  as  against  the  confirmed 
trustee.  CampbeWs  Trs.  v.  Paul,  1835,  13  S. 
237  ;  10  Fac.  143  * 

1114.  Preference  —  Poinding  of  the 
Ground— Effect  of  Sequestration— Confir- 
mation of  Trustee— Act  2  and  3  Vict,  c,  41, 
ss.  79,  95— Interest.— An  heritable  creditor 


executed  a  summons  of  poinding  the  ground 
after  the  date  of  a  bankrupt's  sequestration, 
but  before  the  confirmation  of  the  trustee. 
Held  that  he  had  thereby  secured  a  preference 
on  the  moveables  for  the  current  and  previous 
year's  interest  Barstow  v.  Mowbray,  1856, 
18  D.  846 ;  28  J.  341. 

1115.  Preference— Poor  Bates— Action 
for  — Poor  Law  Amendment  Act,  1845, 
8.  88.— A  collector  of  poor  rates  sued  a  trustee 
in  bankruptcy  in  the  Small  Debt  Court  for 
rates  due  by  the  bankrupt  before  sequestration. 
Held  that  the  action  was  incompetent.  Ob- 
served that  the  proper  course  for  the  collector 
would  have  been  to  lodge  a  claim  with  the 
trustee,  and  appeal  against  his  deliverance  if 
he  rejected  it.  Dickie's  Tr.  v.  White,  1871, 
9  S.  L.  R.  65. 

1116.  Preference  —  Seller's  Eight  of 
Retention— Mercantile  Law  Amendment 
Act— Whether  Arrestment  by  Seller  in  His 
Own  Hands  is  within  Equalising  Rules  of 
Bankruptcy. — Goods  were  sold  and  the  price 
paid  but  the  custody  remained  with  the  seller. 
The  purchaser  was  sequestrated  and  thereafter 
the  seller  laid  arrestment  in  his  own  hands  for 
a  general  balance  due  by  the  purchaser.  Held 
that  the  sequestration  excluded  all  subsequent 
diligences  but  that  the  seller's  right  of  reten- 
tion as  against  the  trustee  in  the  sequestration 
was  not  cut  down  by  the  Mercantile  Iaw 
Amendment  Act.  Question  whether  an  arrest- 
ment by  a  party  in  his  own  handB  is  a  dili- 
gence within  the  general  rules  applicable  when 
sequestration  follows.  Wyper  v.  Harveys,  1861, 
23  D.  606 ;  33  J.  298  * 

1117.  Preference— Trustee  in  Cessio— 
Expenses.  —  A  trustee,  under  a  disposition 
omnium  bonorum,  granted  in  a  cessio,  held 
preferable  to  prior  heritable  creditors  on  the 
proceeds  of  an  heritable  property  for  expenses 
profitably  incurred  by  him  in  relieving  the 
title  deeds  from  hypothec,  completing  the 
debtor's  titles,  managing  the  property,  and 
bringing  it  to  sale,  but  not  for  the  expenses  of 
the  process  of  cessio  or  disposition  or  commission. 
LeWi  Bank  v.  Walker's  Trs.,  1836,  14  S.  332 ; 
11  Fac  276* 

1118.  Preference  — Trustee's  Claim  for 
Disbursements.- A  trustee  under  a  voluntary 
trust,  who  was  infeft,  and  had  been  in  posses- 
sion for  several  years,  held,  in  a  competition 
with  prior  heritable  creditors,  preferable  on  the 
price,  for  money  beneficially  expended  by  him 
on  the  property.  Russell  v.  GoJdie,  1823,  2  S. 
257* 

1119.  Preference  —  Wages  —  Day  La- 
bourers—Farm Servant.  —  Farm  servants 
hired  by  the  day  to  perform  harvest- work  have 
a  preference  over  the  crop  raised  or  secured  by 
their  labour  as  well  as  those  hired  for  a  term. 
Lockhart  v.  Paterson,  14  Nov.  1804,  F.  C. ;  M. 
"  Privileged  Debt"  App.  No.  2. 

1120.  Preference  —  Wages  —  Farm 
Servant.— A  farm  servant  found  preferable 
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for  his  current  wages  to  the  hypothec  of  the 
landlord.  APGlashan  v.  D.  of  Atholl,  29  June 
1819,  F.  C  * 

1121.  Preference— Wages— Gardener.— 

A  claim  for  the  balance  of  a  year's  wages  and 
board  wages  by  a  servant,  who  was  hired 
chiefly  as  a  gardener,  sustained  as  preferable  on 
the  sequestrated  estate  of  his  master.  MtLean 
v.  Shireffs,  1832, 10  S.  217  * 

1122.  Preference— Wages— Maahman ,  — 
The  mashman  of  a  brewery  is  not  entitled  to 
a  preference  for  his  wages  on  the  bankrupt 
estate  of  his  master.  Marshall  v.  Philp,  1828, 
6S.515;  3  Fac.  626* 

1123.  Preference  —  Wages  —  Clerk's 
Salary.— Held  that  payment  by  a  trustee  in 
a  sequestration  of  a  sum  of  wages  to  a  clerk  or 
shopman  for  a  period  prior  to  sequestration 
could  not  be  sustained,  Maben  v.  Perkins,  1837, 
15  8. 1087 ;  12  Fac.  1029. 

1124.  Preference— Waiver  of— Claim  for 
Sent— A  landlord  held  to  have  waived  his 
preferable  claim  for  arrears  of  rent  against  the 
creditors  of  the  tenant  (who  took  up  the  lease), 
by  acceding  to  a  trust  deed  executed  by  the 
tenant,  and  conducting  himself  as  if  he 
intended  to  claim  as  an  ordinary  creditor. 
WGregor  v.  Hunter,  1860,  13  D.  90 ;  23  J.  22  * 

1125.  Banking  —  Amount  Due  — Co- 
Gautionerg. — The  principal  in  a  debt  and  one 
of  his  two  cautioners  having  failed,  the  other 
cautioner  paid  the  debt,  ana  took  an  assigna- 
tion. Held  that  he  was  entitled  to  be  ranked 
on  his  co-cautioner's  estate  only  for  half  of 
the  debt,  and  that  he  was  not  entitled  to  rank 
for  the  whole.  MaxweWs  Cr$.  v.  Heron's  Trs., 
1794, 3  Pat  360.     Revg.  M.  2156  * 

1126.  Ranking  —  Amount  Due  —  Co- 
Cautioner's  Duty  to  Deduct  Payments  by 
Bankrupt.— A  was  creditor  for  £6000  on  B's 
seqoestrated  estate,  and  was  also  joint  cautioner 
with  B  and  C  to  a  bank  for  £12,000.  Held  in 
a  question  with  creditors  (1)  that,  in  so  far  as 
the  dividends  from  B's  estate  paid  to  the  bank 
exceeded  one-third  of  the  £12,000,  A  must 
deduct  from  his  claim  for  £6000  one-half  of 
that  excess,  and  draw  dividends  only  on  the 
balance ;  and  (2)  that  as  the  first  dividend  from 
B's  estate  did  not  exceed  one-third  of  the 
£12,000,  that  dividend  was  payable  to  A  on  his 
debt  of  £6000,  and  that,  as  the  second  dividend 
did  cause  the  total  payment  from  B's  estate  to 
exceed  that  one-third,  A  was  entitled  to  pay- 
ment of  the  second  dividend  only  on  the 
balance  of  the  £6000  after  deducting  one-half 
of  the  amount  by  which  the  total  dividends 
exceeded  one-third  of  £12,000,  but  that  he 
was  not  bound  to  treat  his  debt  as  subject  to 
this  deduction  as  at  the  date  of  sequestration, 
and  to  be  compelled  to  impute  towards  the 
second  dividend  the  surplus  of  the  first 
dividend  beyond  what  he  would  have  received 
bad  the  deduction  then  been  made.  Buist  v. 
Thmson,  1822,  2  S.  71* 

1127.  Tfc*ii*friff  —  Amount  Doe  —  Com- 
pensation—Double  Banking— Accommoda- 


tion Bills. — A  (a  bankrupt)  was  due  £600  to 
B  (a  bankrupt),  and  B  was  due  £800  to  A. 
B,  however,  had  drawn  accommodation  bills  for 
A  which  were  accepted  by  him.  The  holders 
of  these  bills  were  ranked  both  on  A's  and  B's 
estates.  In  an  action  by  B  for  the  £600,  A 
pleaded  compensation  in  respect  of  the  £800 
debt.  Held  that  B  was  entitled  to  deduct  from 
that  debt  the  amount  of  the  dividend  from  his 
estate  paid  to  the  holders  of  the  bills  and  that 
this  diet  not  involve  a  double  ranking  for  them 
on  A's  estate.  Christie  v.  Keith,  1838,  16  S. 
1224  ;  13  Fac.  824.* 

1128.  Banking  —  Amount  Due  — Com- 
pensation— Bills. — Held  that  bankrupts  in 
England  were  entitled  to  rank  on  a  bankrupt 
estate  in  Scotland  without  the  latter  being 
entitled  to  set  off  against  their  claim  bills  of 
the  bankrupt  in  England  which  they  had  held 
but  which  they  had  indorsed  away  for  value, 
not  being  now  holders  thereof,  and  the  proper 
holders  having  ranked  on  the  English  estate. 
Curtis  v.  Chippendale,  1797,  3  Pat  640  * 

1129.  Banking  —  Amount  Due  — Com- 
pensation —  Claim  for  Repayment  — 
Cautioner. — The  trustees  of  a  creditor  (who 
was  bankrupt)  having  enforced  payment  of  a 
debt  from  a  cautioner,  held  that  the  principal 
debtor,  who  had  counter  claims  against  the 
creditor,  which  he  had  delayed  to  constitute, 
was  not  entitled  to  reclaim  from  the  bankrupt 
estate  the  full  amount  of  them,  but  only  a 
dividend  ratably  with  the  other  creditors. 
Hamilton  v.  M'Queeris  Trs.,  1845,  7  D.  295 ; 
17  J.  150. 

1130.  Banking  —  Amount  Due  — Com- 
pensation —  Preference.  —  A's  voluntary 
trustee  was  due  £1500  by  bill  to  B's  seques- 
trated estate  ;  and  B's  estate  was  due  £700  by 
bill  to  A's  estate.  Held  that  A's  trustee  could 
not  set  off  the  bill  for  £700  against  his  claim 
for  £1500  as  this  would  give  him  full  payment 
of  the  £700  in  preference  to  B's  other  creditors. 
Falconer  v.  Campbell,  1824,  2  S.  630* 

1131.  Banking— Amount  Due— Contract 
Price  or  Price  under  Compromise.— A  person 
who  had  purchased  kelp  at  £8  per  ton  made 
a  compromise  with  the  seller  whereby  a  slump 
sum  was  substituted  for  the  contract  price. 
He  became  bankrupt  and  could  not  fulfil  the 
compromise.  Held  that  the  seller  was  entitled 
to  be  ranked  for  the  contract  price  and  not 
merely  for  the  slump  sum.  D.  of  Argyll  v. 
Johnston,  1825,  4  S.  32  * 

1132.  Banking  —  Amount  Due  — Pay- 
ments—Deduction  of— Bills.— A  party  who 
became  bankrupt  purchased  a  ship  and  his 
agent  accepted  bills  for  the  price.  The  agent, 
being  compelled  to  pay  the  bills,  obtained  a 
vendition  of  the  ship  from  the  sellers  and  an 
assignation  of  the  bills.  He  sold  the  ship  for 
a  lower  sum  than  that  in  the  bills.  Held  he 
was  entitled  to  rank  on  his  principal's  estate 
for  the  amount  of  the  bills  without  deducting 
the  price  received  for  the  ship.  Macdougal  v. 
Macdougal,  5  June  1801,  F.  C. ;  M.  "Right  in 
Security  "  App.  No.  1. 
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1133.  Ranking  —  Amount  Due  —  Pay- 
ments before  Sequestration— Co-Obligants. 

— A  creditor  claiming  in  his  principal  debtor's 
sequestration  must  aeduct  dividends  received 
from  the  insolvent  estates  of  co-obligante  before 
the  sequestration.  Hamilton  v.  Cuthbertson, 
1841,  3D.  494  ;  16  Fac.  484* 

1134.  Banking  —  Amount  Due  — Pay- 
ments after  Sequestration.— A  payment  by 
a  third  party  to  a  creditor  in  extinction  pro 
tanto  of  a  debt  due  by  a  bankrupt  subsequent 
to  the  sequestration,  does  not  affect  the  right 
of  the  creditor  to  rank  and  vote  for  his  full 
debt.  Mein  v.  Sanders,  6  Mar.  1824,  F.  C.  ; 
2  S.  778  * 

1135.  Ranking  —  Amount  Due  — Pay- 
ments after  Sequestration— Co-Obligants. 

— The  date  of  a  sequestration  is  the  point  of 
time  at  which  to  estimate  the  amount  of  a  debt 
to  be  ranked ;  and  therefore  a  creditor  held 
entitled  to  be  ranked  for  the  full  amount  of  a 
debt,  although  partial  payments  had  been 
made  by  a  co-obhgant  subsequent  to  the  date 
of  the  sequestration,  and  before  the  debt  was 
payable.  Robertson  v.  Bank  of  Scotland,  3  July 
1823,  F.  C. ;  2  S.  450  * 

1136.  Ranking  —  Amount  Due  — Pay- 
ments after  Sequestration— Co-Obligants. 

— A  payment  to  a  creditor  by  one  of  two 
obligants  after  the  sequestration  of  the  estates 
of  the  other,  does  not  preclude  the  creditor 
from  ranking  in  the  sequestration  for  his 
full  debt,  to  the  effect  of  receiving  full  pay- 
ment. Farqvharson  v.  Thomson,  1832, 10  S.  526  : 
7  Fac.  387* 

1137.  Ranking  —  Amount  Due  — Pay- 
ments after  Sequestration  by  Cautioner- 
Right  against  Cautioner— Double  Tta-nVing 
— A  party  who  held  a  letter  of  guarantee  to 
the  extent  of  £4500  for  advances  to  another, 
which  ultimately  amounted  to  £9000,  received 
from  the  surety,  after  the  bankruptcy  of  the 
principal  debtor,  £3000.  The  creditor  then 
ranked  on  the  debtor's  sequestrated  estate  for 
£6000,  and  drew  a  dividend  of  £3000  and  the 
surety  also  ranked  for  the  £3000  paid  by  him, 
and  drew  a  dividend  of  £1500.  Held  (1)  that 
the  creditor  was  entitled  to  have  ranked  for  the 
debt  of  £9000  on  the  debtor's  estate,  notwith- 
standing the  payment  of  the  £3000  by  the 
surety ;  (2)  that  he  was  not  precluded  by  so 
ranking  from  recovering  from  the  surety  ;  and 
(3)  as  the  surety  had  truly  paid  only  £1500 
in  satisfaction  of  his  obligation  for  £4500,  the 
creditor  was  entitled  to  recover  from  him  the 
balance  of  £3000.  Houston's  Exrs.  v.  Sprint 
Trs.,  1835,  13  S.  945  ;  10  Fac.  711* 

1138.  Ranking  —  Annuity  —  Bond  of 
Trustee's  Right  to  Redeem.— A  paid  to  B 
£2000  receiving  a  bond  of  annuity  with  a 
power  of  sale  of  the  subjects  in  the  event  of 
certain  arrears.  B  became  bankrupt.  Held 
that  B's  trustee  could  not  compel  A  to  accept 
£2000  in  place  of  the  annuity;  and  that 
A  could  insist  on  the  annuity  remaining  a 
burden  on  the  estate,  but  if   she  sold  the 


subjects  she  could  only  receive  £2000.  Hamil- 
ton v.  Roger,  1823,  2  S*.  325. 

1139.  Ranking— Annuity— Amount  Doe. 

—  Question  whether  the  wife  of  a  bankrupt 
who  had  right  to  an  annuity  on  survivance  of 
him  restrictable  on  remarriage  was  entitled 
to  rank  for  the  value  as  at  that  time,  as  if  her 
husband  were  dead,  or  only  for  the  value 
allowed  by  insurance  companies  for  an  annuity 
subject  to  the  condition  as  to  survivance  and 
remarriage.  Comb  v.  Chapman,  1826,  4  S. 
513. 

1140.  Ranking — Annuity — Bond  of— 
Amount  Due. — As  to  the  ranking  under  a 
bond  of  annuity  with  special  provisions  as  to 
conversion  granted  by  a  bankrupt  to  an  insur- 
ance company  for  money  lent,  see  M'Glashan 
v.  Newman,  1833,  US.  284. 

1141.  Ranking— Annuity— Onerous  Pro- 
vision.— A  son  who,  in  view  of  his  marriage, 
received  from  his  father  an  obligation  for  an 
annuity  during  the  father's  life,  held  entitled 
(as  the  annuity  was  onerous)  to  rank  for  it  on 
his  father's  sequestrated  estate.  Scott  v.  Rots, 
1822, 1  S.  481* 

1142.  Ranking— Annuity— Amount  Due 

—  Composition  -  Contract. — Held  that  the 
value  of  an  annuity  dependent  on  lives  was 
to  be  calculated  (for  the  purpose  of  drawing 
a  composition  from  a  sequestrated  estate)  as 
at  the  date  of  the  sequestration  and  according 
to  the  Northampton  tables.  Fergusson  v.  Smith, 
1836,  15  S.  25 ;  12  Fac.  24  * 

1143.  Ranking  —  Bill  —  Arrestment  of 
Dividend  by  Indorser— Scheme  of  Division 
— Objection  to. — A  cautioner  for  a  bill  of 
£500  paid  it,  but  subsequently  received  from 
an  indorser  £475  to  account,  and  ranked  on 
the  sequestrated  estate  of  the  drawer  for  the 
whole  sum,  acknowledging  the  indorsees  pay- 
ment. The  indorser  gave  in  no  claim,  but 
a  creditor  of  his  arrested  in  the  hands  of  the 
trustee,  with  the  view  of  attaching  the  divi- 
dend payable  to  the  cautioner,  as  belonging  to 
the  indorser.  Held  in  a  process  of  furth- 
coming and  a  reduction  of  the  ranking  (1) 
that  the  indorser  not  having  claimed,  the 
arrestment  of  funds,  as  belonging  to  him,  was 
inept ;  and  (2)  that  the  scheme  of  division  not 
having  been  objected  to  within  the  statutory 
period,  could  not  be  set  aside.  Barbour  v. 
WiUicmson,  1835,  14  S.  27  * 

1144.  Ranking  —  Bill  —  Assignea— 2fcW 
that  although  a  party  who  had  paid  a  bill  got 
an  assignation  to  it  from  the  holder,  he  was 
not  entitled  to  be  ranked  on  the  estate  of  an 
indorser,  seeing  that  the  payment  was  truly 
made  for  behoof  of  the  acceptor.  Johnstons  v. 
Inglift  Tr.,  1843,  5  D.  1396  ;  15  J.  458  * 

1145.  Ranking— Bill— Cross-Accommoda- 
tion Bills. — A  claim  to  be  ranked  on  an  estate, 
both  for  bills  accepted  by  the  bankrupts  and 
for  the  acceptances  of  the  claimants  themselves 
(which  they  alleged  were  cross-accommodation 
bills  for  behoof  of  the  bankrupts),  refused,—  the 
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bills  not  corresponding  in  date,  sum,  or  period, 
and  not  having  been  directly  exchanged  for 
each  other.  Newbigging  <k  Co.  v.  Trs.  of  Hey- 
vooa\  Collins  <b  Co.,  12  Nov.  1823,  F.  C. ;  2  S. 
481* 

1146.  Banking— Bills— Holders  of  Two 
Bills  for  Same  Debt— Doable  Banking.— 
A  claim  by  two  separate  bona  fide  holders  on 
a  sequestrated  estate  of  the  drawer  of  two 
bills  relating  to  the  same  debt  (one  being 
fraudulently  drawn)  sustained  Farquharson  v. 
Thomson,  1832, 10  S.  526  ;  7  Fac.  387  * 

1147.  Banking  —  Bill  —  Indorsee  — 
Amount  Due. — An  indorsee  of  a  promissory- 
note,  who  has  not  given  full  value  for  it, 
cannot  plead  that  it  must  be  held  onerous 
between  the  granter  and  payee  (who  indorsed 
it)  where  the  latter  decliues  to  claim  for  the 
balance.  On  the  bankruptcy  of  the  acceptor 
of  a  bill  for  £500,  an  indorsee  from  the 
drawer  claimed  to  be  ranked  to  the  full 
amount ;  but  as  the  indorser  was  indebted  to 
the  indorsee  for  £39  only,  and  the  indorsation 
was  in  security  of  this,  held  that  the 
indorsee's  claim  against  the  acceptor's  estate 
must  be  restricted  to  that  sum.  Peek  Brothers, 
v.  Fleming,  1849, 12  D.  132 ;  21  J.  566. 

1148.  Banking-— Cautioner  in  Voluntary 
Trust  —  Sequestration  of  Principal  and 
Cautioner— Double  Banking.— The  insol- 
vent and  his  cautioner  in  a  voluntary  trust 
afterwards  were  sequestrated.  The  cautioner 
had  not  paid  bills  granted  by  him  in  security 
of  the  composition  under  the  trust.  Held  that 
the  trustees  might  rank  on  the  cautioner's 
estate  for  the  bills,  and  objections  that  (1)  the 
voluntary  trust  was  superseded  by  the  seques- 
tration, and  (2)  that  the  possibility  of  the 
trustee's  constituents  ranking  in  the  principal's 
sequestration  barred  the  trustees  from  ranking 
in  the  cautioner's,  repelled. 

Question  whether,  if  the  trustees  ranked  in 
the  cautioner's  sequestration  their  constituents 
could  rank  for  their  full  debt  in  the  principal's 
sequestration.  Thomson  &  Craig  v.  Lotto,  1863, 
1  M.  913 ;  35  J.  545* 

1149.  Banking  —  Claim  for  Preference 
Admitted  as  Claim  as  Ordinary  Creditors. 
— Creditors  claimed  to  be  ranked  preferably. 
This  claim  for  a  preference  was  rejected. 
Held  that  under  this  claim  the  claimants  might 
be  ranked  as  ordinary  creditors.  Forbes  v. 
Man***,  1851, 13  D.  1272 ;  23  J.  599* 

1150.  Banking  —  Diligence—  Adjudica- 
tion —  Deduction  of  Payment  by  Joint 
Obligant. — A  creditor  by  bond,  in  which 
there  were  several  joint  obligants,  after 
receiving  a  partial  payment  from  the  bank- 
rupt estate  of  one  of  them,  led  an  adjudication 
for  the  whole  debt  against  the  estate  of 
another  obligant  Held,  in  a  ranking  and 
sale,  that  the  payment  having  been  received 
before  the  adjudication,  it  ought  to  have  been 
led  only  for  the  balance,  and  the  adjudication 
restricted  to  a  security  for  the  balance  due  at 
its  date.  On.  of  Campbell  v.  M'Leod,  17  June 
1801,  F.  C. ;  AL  "Adjudication"  App.  No.  13. 


1151.  Banking— Edinburgh  Trust  Estates 
Act— Salaries  of  Professors.— Salaries  of 
professors  of  the  University  and  High  School 
provided  by  their  respective  appointments, 
are  not  preferable  to  the  claims  of  the  ordinary 
creditors  under  the  Edinburgh  Trust  Estates 
Act.  Mags,  of  Edinburgh  v.  Professors,  1835, 
13  S.  749. 

1152.  Banking  —  Expenses.  —  Question, 
whether,  if  a  trustee  declined  to  sist  himself  as 
a  party,  and  decree  by  default  was  then  pro- 
nounced against  the  bankrupt  with  expenses, 
a  claim  for  these  expenses  could  be  ranked  for 
on  the  sequestrated  estate.  Torbet  v.  Borthurick, 
1849,  11  1).  694;  21  J.  231  * 

1153.  Banking— Expenses  of  Creditor- 
Allocation. — A  creditor  in  a  sequestration 
having  succeeded  in  obtaining  a  decree  of 
preference  with  expenses  as  to  one  of  his 
claims,  held  that  no  part  of  the  expenses  on 
either  side  could  be  allocated  on  him  as  one 
of  the  body  of  creditors  in  respect  of  his  other 
claims.  Saiuurmans  db  Sons  v.  Goldie,  1829, 
7  S.  559 ;  4  Fac.  805.* 

1154.  Banking— Facts  Equivalent  to.— 

The  name  of  a  creditor  in  a  sequestration  was 
entered  in  the  sederunt  book  and  in  the 
scheme  of  division,  but  there  was  no  entry  in 
the  books  as  to  the  admission  or  rejection  of 
the  claim  or  as  to  the  dividend  payable  thereon. 
Held  that  this  was  equivalent  to  a  ranking  of 
the  creditor  so  as  to  exclude  objections  to  it 
on  the  merits.  Gillespie  v.  Barbour,  1835, 13 
S.  835  ;  10  Fac  600* 

1155.  Banking  —  Foreign  Business  — 
HfigHnli  or  Scots  Rules? — The  estates  of  a 
party  carrying  on  business  in  Scotland,  but 
who  was  also  a  partner  of  an  English  company, 
were  sequestrated.  Held  that  a  creditor  of 
the  company  was  entitled  to  be  ranked  upon 
his  sequestrated  estate  pari  passu  with  his 
personal  creditors,  according  to  the  Scotch  law 
of  ranking,  though  by  the  law  of  England 
company  creditors  are  not  entitled  to  rank 
upon  the  estate  of  an  individual  partner  till 
his  personal  creditors  have  been  fully  paid. 
Luskv.  Elder,  1843,  5  D.  1279  ;  15  J.  536* 

1156.  Banking  —  Foreign  Bond  — Law 
Governing. — A  claim  was  made  in  a  Scotch 
sequestration  upon  an  English  bond,  which, 
according  to  English  law,  could  not  compete 
there  with  the  claims  of  onerous  creditors,  as 
being  granted  without  consideration.  Held 
that  this  quality  being  of  the  essence  of  the 
contract,  must  have  effect  given  to  it  according 
to  English  law,  and  was  not  matter  of  remedy 
to  be  regulated  by  the  law  of  the  country 
where  the  remedv  was  sought ;  and  therefore 
that  the  bondholder  could  not  compete  in  the 
sequestration  with  onerous  creditors.  William- 
son v.  Taylor,  1845,  8  D.  156 ;  18  J.  99  * 

1157.  Banking— Heir  of  Entail— Estate 
Burdened  with  Provisions.— A  father  en- 
tailed his  estate  on  his  son  on  condition  that 
he  paid  the  father's  debts  and  provisions  and 
at  the  same  time  granted  a  mortis  causa  pro- 
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vision  to  his  daughter.  The  son  becoming 
bankrupt,  held  that  the  daughter  was  not 
entitled,  as  creditor  of  her  father,  to  be 
ranked  preferably  to  the  son's  creditors. 
Brown  v.  Paterson,  1824,  2  S.  6. 

1158.  Banking— Inhibition— Subsequent 
Debts— Preference— Bankruptcy  Act  1856, 
8.  107. — Inhibition  was  used  against  a  debtor, 
whose  estates  were  sequestrated  three  months 
afterwards,  some  of  nis  debts  having  been 
contracted  before  and  others  after  the  date  of 
the  inhibition.  Held  that  the  proper  mode  of 
ranking  in  the  sequestration  upon  the  proceeds 
of  the  heritable  estate  was,  in  the  first  place,  to 
rank  all  the  creditors  entitled  to  a  dividend 
pari  passu,  and  then  to  give  to  the  inhibiting 
creditor,  by  way  of  drawback,  the  difference 
between  an  equal  dividend  to  all  and  the 
dividend  whicn  he  would  have  drawn  had 
there  been  no  debts  contracted  subsequent  to 
the  inhibition.  Baird  &  Brown  v.  StirraVs 
Tr.,  1872,  10  M.  414 ;  44  J.  232  * 

1159.  Banking  —  Insurance  Brokers  — 
Authority  —  Bankrupt's  Protection  — 
Voting.  —  Brokers  holding  no  assignation, 
and  producing  no  evidence  of  authority,  from 
the  underwriters,  and  not  producing  the 
policies  of  insurance,  are  not  entitled  to  rank 
upon  the  bankrupt  estate  of  the  insured  on  an 
account  for  premiums,  nor  can  they  vote  in 
a  question  of  granting  personal  protection. 
Murray  v.  Donnelly,  1866,  19  D.  44 ;  29  J.  10.* 

1160.  Banking— Liferent— Bejection  of 
Claim— New  Deliverance.— A  party  granted 
a  bond  to  one  in  liferent  and  another  in  fee 
and  was  afterwards  sequestrated.  Held  (1) 
that  a  claim  for  the  liferentriz  having  been 
rejected  because  wrongly  estimated  the  trustee 
might  without  a  new  claim  rank  her  for  the 
right  amount ;  and  (2)  that  the  liferentriz  was 
entitled  to  rank  for  interest  on  the  bond  from 
the  sequestration  till  her  death  and  was  not 
limited  to  a  claim  against  the  fiar  for  interest 
on  the  dividends  paid  him.  Mackay  v.  Burlin's 
Beprs.,  1864,  2  M.  649 ;  36  J.  319  * 

1161.  Banking— Second  Sequestration- 
Creditors  in  Prior  Sequestration  —  Com- 
petency. —  A  sequestrated  bankrupt,  while 
still  undischarged,  recommenced  business,  and 
was  sequestrated  a  second  time.  Held  that  the 
creditors  in  the  first  sequestration  were  entitled 
to  claim  under  the  second,  and  be  ranked  pari 
passu  with  the  creditors  in  it.  Question, 
whether  the  second  sequestration  was  com- 
petent. Fisken  &  Co.  v.  Thomson,  1845,  7  D. 
842 ;  17  J.  438* 

1162.  Banking— Secured  Creditor— As- 
signation of  Securities— Act  2  and  3  Vict 
c  41,  8.  36. — A  creditor  lodged  an  affidavit 
stating  that  he  held  securities,  which  were 
valued  at  £5.  It  was  resolved  that  he  should 
be  called  upon,  "  in  terms  of  law,  immediately 
and  on  payment  of  said  valuation,"  to  assign 
the  securities  to  the  trustee.  Held  that  this 
was  a  sufficient  requisition,  and  that  the 
creditor  must  convey  tne  securities  on  payment 


of  the  valuation,  and  20  per  cent  additional. 
Oreig  v.  Grichton,  1853,  15  D.  742  ;  25  J.  444 ; 
2  Stuart  451* 

1163.  Banking— Secured  Creditor— As- 
signation of  Securities.  —  Payment  of  a 
dividend  in  bankruptcy  is  not  payment  of  the 
debt  except  as  against  the  bankrupt  himself, 
and  confers  no  right  on  the  bankrupt  or  his 
trustee  to  call  upon  the  creditor  to  surrender 
any  collateral  security  which  he  may  hold  for 
the  debt.  Ewart  v.  Latta,  1865,  3  M.  (H.  L) 
36;  4Macq.  983;  37  J.  18.* 

1164.  Banking— Secured  Creditor— As- 
signation of  Securities— Amendment  of 
Valuation— Bankruptcy  Act  1856,  s.  62.— 
A  creditor  valued  his  securities  and  voted  for 
a  trustee.  The  trustee  subsequently  required 
him  to  assign  the  securities  at  his  valuation. 
The  creditor  then  proposed  to  revalue  the 
securities  at  a  higher  rate,  averring  that  he 
had  been  hindered  from  previously  lodging  an 
amended  claim  by  the  trustee's"  misconduct. 
Held  that  this  misconduct  would  not  deprive 
the  creditors  of  their  right  to  an  assignation, 
and  an  assignation  ordered.  Russell  v.  Daniel  <h 
Green,  1868,  6  M.  648 ;  40  J.  334  * 

1165.  Banking— Secured  Creditor— As- 
signation of  Securities— Bankruptcy  Act 
1856,  8.  65. — A  creditor  after  his  debtor's 
sequestration  realised  shares  which  he  held  in 
security  of  the  debt.  On  admitting  the  claim 
the  trustee  required  the  creditor  to  assign  the 
shares  and  afterwards  petitioned  to  have  him 
ordained  to  assign.  Held  that  the  creditor  was 
entitled  to  sell  without  notice  to  the  trustee, 
and  that  the  trustee  was  bound  to  give  notice 
timeously  whether  he  wished  the  assignation, 
and  that  the  demand  of  the  trustee  for  an 
assignation  was  not  made  debito  tempore. 
Henderson's  Tr.  v.  Auld  &  Guild,  1872,  10  M. 
946 ;  44  J.  525  * 

1166.  Banking— Secured  Creditor— Bur- 
den on  Lands. — An  estate  was  sold  under 
burden  of  the  price,  being  £60,000;  and  the 
interest  of  £10,000  (part  of  the  price)  was  to  be 
liferented  by  the  purchaser  (who  had  married 
the  daughter  of  the  seller).  The  purchaser 
became  bankrupt,  and  the  estate  was  judicially 
sold,  and  produced  only  £50,000.  Held  in  a 
question  between  the  three  daughters  of 
tne  seller,  as  heirs-portioners,  that  two  of 
them  were  entitled  to  oe  ranked  on  the  interest 
of  the  £10.000,  to  the  effect  of  realising  full 
payment  ot  their  shares  of  the  price,  and  to 
the  exclusion  of  their  sister  during  the  life  of 
her  husband,  the  purchaser.  Goldie  v.  Lady 
Gordon,  1831,  5W.&S.  745.  Affg.  8  S.  357. 
The  same  decision  was  pronounced  in  a  question 
with  a  creditor  of  the  wife,  who  had  previously 
got  an  assignation  to  her  rights.  Goldie  v. 
Napier,  1835, 1  S.  &  M'L.  374.   Affg.  11  S.  707  * 

1167.  Banking  —  Secured  Creditors 
—Catholic  and  Secondary. —A  bankrupt 
estate  was  burdened  with  a  catholic  security 
over  the  whole  estate  and  a  secondary 
security  over  the  heritage  only.    In  a  question 
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between  the  trustee  and  the  secondary  creditors. 
held  (1)  that  the  catholic  creditors  were  bouna 
to  satisfy  their  debt  out  of  the  heritage  in  the 
first  instance,  and  could  charge  the  moveable 
property  only  for  the  balance  remaining;  or 
otherwise  that  the  catholic  creditors  most 
assign  their  security  over  the  moveable  pro- 
perty to  the  secondary  creditors ;  and  (2)  that 
the  sequestration  did  not  alter  the  relations  of 
the  catholic  and  the  secondary  creditors  but 
that  these  remained  as  they  were  at  the  date 
of  sequestration,  and  that  the  trustee  took  the 
estate  tantum  et  tale  as  it  had  stood  in  the 
bankrupt.  LUtlejohn  v.  Black,  1855,  18  D.  207 ; 
28  J.  87  * 

1168.  Ranking  —  Secured  Creditors  — 
Catholic  and  Secondary.  —  An  heritable 
creditor,  at  the  date  of  a  bankrupt's  sequestra- 
tion, held  a  security  for  a  debt  of  £1560, 
affecting  two  estates  belonging  to  the  bank- 
rupt, one  of  the  value  of  £33,000,  and 
the  other  of  £1300.  The  former  estate  had 
before  the  sequestration  been  sold  by  the 
bankrupt,  and  the  purchaser  having  omitted 
to  get  the  debt  discharged,  paid  it,  and  took  a 
conveyance  to  the  security,  which  he  thereafter 
discharged,  so  far  as  affecting  that  estate,  but 
kept  it  up  as  to  the  smaller,  which  was  covered 
with  postponed  securities.  Held  that  he  could 
rank  on  the  price  of  the  smaller  estate  only  for 
a  proportion  of  the  debt  ratably  effeiring  to  the 
value  of  that  estate ;  and  therefore  he  could 
draw  onlv  £59.  E.  of  Moray  v.  Mansfield, 
1836, 14  S.  886 ;  11  Fac.  726  * 

1169.  Banking  —  Secured  Creditors  — 
Prior  and  Postponed  Creditors— Competi- 
tion with  Personal  Creditors.— -An  estate  over 
which  there  were  prior  and  postponed  herit- 
able securities,  was  sold  in  an  action  of  ranking 
and  sale,  and  the  price  was  more  than  sufficient 
to  pay  the  prior  securities,  but  not  those  which 
were  postponed;  held,  in  a  question  between 
the  postponed  heritable  creditors  and  the 
personal  creditors  (1)  that  the  postponed 
creditors  were  not  entitled  to  be  ranked  as 
implied  assignees  of  the  prior  heritable  credi- 
tors who  had  received  payment,  so  as,  along 
with  their  own  proper  debts,  to  rank  for  the 
whole  heritable  debts;  but  (2)  that  although 
the  postponed  creditors  had  received  partial 
payment  of  their  own  debts,  they  were  entitled 
to  be  ranked  for  the  full  amount  of  those 
debts  to  the  effect  of  drawing  full  payment. 
Bcswell  v,  Ayrshire  Banking  Co.,  1841,  3  D. 
352 ;  16  Fac.  376  * 

1170.  Ranking  —  Secured  Creditor  — 
Statement  as  to  Securities— Petitioning 
Creditor  — Act  2  and  3  Vict,  c  41,  s.  9— 
Affidavit. — A  party  applied  for  sequestration 
of  the  estates  of  a  deceased  debtor,  but  in  his 
affidavit  did  not  depone  that  he  held  no  other 
person  than  the  debtor  bound,  nor  any 
security.  Held  that  the  affidavit  was  not 
sufficient  to  warrant  the  application.  Imrie  v. 
Commercial  Bank,  1842,  4  b.  1532 ;  14  J.  588  * 

1171.  ifamMtig  —  Secured  Creditor  — 
Statement  as  to  Securities— Affidavit— A 


creditor  who  in  his  oath  omitted  to  state 
what  other  persons  (if  any)  were  besides  the 
bankrupt  liable  for  the  debt,  or  that  he  held 
no  other  person  than  the  bankrupt  bound 
therefor,  held  not  entitled  to  be  ranked. 
Wright  v.  Carrie,  1842,  5  D.  164  ;  15  J.  30* 

1172.  Hanking  —  Secured  Creditor  — 
Statement  as  to  Securities.— An  objection 
that  an  affidavit  did  not  set  forth  that  the 
claimant  held  no  security  for  his  debt,  repelled, 
as  depending  on  a  too  strict  construction  of 
the  words  of  the  affidavit.  Taylor  v.  Manford, 
1848,  10  D.  967  ;  20  J.  332  * 

1173.  Ranking  —  Secured  Creditor  — 
Statement  as  to  Securities.— A  claimant 
deponed  that  "he  held  no  security  for  the 
debt  other  than "  A  and  B  "  to  the  extent  of 
£50  Sterling,  under  bond  of  security,"  which 
he  was  willing  to  assign,  on  payment  being 
made  to  him.  Held  that  the  affidavit  was 
sufficient,  although  it  did  not  state  that  the 
claimant  held  "no  other  obligants"  liable  for 
the  debt.  Forbes  v.  Manson,  1851,  13  D.  1272  ; 
23  J.  599  * 

1174.  Ranking  —  Secured  Creditor  — 
Statement  as  to   Securities  —  Firm.  —  A 

claimant  swore  that  a  firm,  and  the  partners, 
were  indebted  to  him ;  and  that  he  held  no 
one  but  the  said  firm  bound  for  the  debt. 
Held  that  the  claimant  was  entitled  to  vote, 
although  he  did  not  depone  that  he  held  the 
partners  as  well  as  the  firm  bound  for  the  debt. 
M'Cubbin  v.  TurnbuU,  1850, 12  D.  1123  ;  22  J. 
469,  523  * 

1175.  Ranking  —  Secured  Creditor  — 
Statement  as  to  Securities  —  Voucher — 
Bill— .Cautioner— Affidavit— A  bank,  in 
claiming  on  the  sequestrated  estate  of  a 
cautioner  for  a  former  cashier,  deponed  that 
the  cashier  had  fraudulently  allowed  over- 
drafts, and  had  failed  to  account  for  monies 
and  bills.  They  produced  a  list  of  bills  which 
had  not  been  accounted  for,  and  also  a  state  of 
estimated  loss  on  sums  wrongously  advanced 
by  him,  which  consisted  of  a  state  of  balances 
with  interest,  as  computed  from  the  bank's 
books.  Held  in  a  competition  for  the  office  of 
trustee  (1)  that  the  affidavit  was  not  invali- 
dated by  the  non-production  of  the  bills ;  (2) 
that  the  states  being  referred  to  in  the  affidavit, 
and  signed  by  the  deponent  and  the  J. P.,  were 
sufficiently  imported  into  the  oath ;  (3)  that 
the  affidavit  was  not  objectionable  because  the 
security  of  the  obligants  on  the  bills  was  not 
valued,  seeing  that  it  stated  that  the  claimants 
held  no  other  obligants  or  securities  but  the 
cashier  and  the  bankrupt's  co-cautioner. 
Forrest  v.  Borthwick,  1848,  11  D.  308;  21  J. 
201* 

1176.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Accommodation  BilL — A  bankrupt  drew  a 
bill  which  was  accepted  by  A  and  indorsed  to 
a  bank-agent  The  agent  deponed  in  his  oath 
that  this  was  an  accommodation  bill  and  that 
the  acceptor  was   not  liable   to  relieve  the 
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bankrupt.  Held  that  although  the  agent  did 
not  deduct  the  security  of  the  acceptor  nor 
show  that  the  bill  was  accepted  without  value, 
his  vote  was  good.  Dyce  v.  Paterson,  1847, 
9  D.  993 ;  19  J.  434  * 

1177.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Agent's  Hypothec—Petitioning  Creditor. 

•—Question,  whether  the  writer's  hypothec  over 
title-deeds  in  his  hands  belonging  to  a  bank- 
rupt was  a  security  which  he  was  bound  to 
value  in  the  affidavit  lodged  by  him  with  a 
petition  for  sequestration  of  the  estates  of  the 
debtor.  Elder  v.  Thomson,  Elder,  db  Burn, 
1850,  12  D.  994;  22  J.  440  * 

1178.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Agent's  Hypothec— Joint  Obligant— Com- 
pensation.—Objections  to  the  vote  of  a  law 
agent  as  creditor  (1)  that  he  had  not  valued 
his  hypothec  (2)  or  a  claim  against  a  joint 
obligant  with  the  debtor  (3)  and  had  not  stated 
in  his  oath  that  his  debt  was  not  paid  or  com- 
pensated, repelled,  as  the  agent  had  not  title- 
deeds  in  his  possession,  as  his  right  to  sue  the 
obligant  was  not  a  security  and  as  his  oath 
bore  that  the  debt  was  due.  Boast  v.  Watson, 
1824,  2  S.  760. 

1179.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Arrestments.— A  creditor  made  oath  that  he 
held  no  security  for  his  debt,  but  that  he  had 
used  arrestment  on  the  dependence  of  an  action 
for  its  recovery.  Held  that  as  he  had  not 
valued  the  arrestment,  his  vote  was  bad. 
Woodside  v.  Esplin,  1847,  9  D.  1486 ;  19  J. 
657* 

1180.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Arrestment — Preference. — A  creditor  claim- 
ing in  a  sequestration  a  preference  over  the 
moveable  estate  of  the  bankrupt  by  virtue  of 
an  arrestment,  does  not  require  to  state  in 
his  affidavit  and  deduct  from  his  claim  the 
value  of  such  security.  Brown  v.  Blaikie, 
1849, 11  D.  474;  2U.  135* 

1181.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Arrestment— Preference. — A  creditor  who 
has  used  an  arrestment,  and  in  respect  thereof 
claims  a  preference  on  the  sequestrated  estate 
of  his  debtor,  is  bound  to  value  on  and  deduct 
such  security  in  his  affidavit.  Qibson  v.  Oreig, 
1853,  16  D.  233 ;  26  J.  120* 

1182.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Arrestment— No  Value.— A  creditor  in  his 
oath  stated  that  he  had  used  an  arrestment 
but  put  no  value  on  it.  Being  allowed  to 
amend,  he  stated  that  he  withdrew  his  refer- 
ence to  the  arrestment  as  it  was  of  no  value. 
Observed  that  the  claimant  must  put  some  value 
on  it,  and  therefore  that  the  amendment  did 
not  correct  the  defect  in  the  oath.  Gibson  v. 
Greig,  1853,  16  D.  233 ;  26  J.  120  * 


1183.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Inhabile  Arrestment. — An  affidavit  did  not 
notice  that  an  arrestment  (which  was  inhabile) 
had  been  used  for  the  debt  Opinion,  that  the 
affidavit  was  unobjectionable,  the  statute  im- 
posing no  obligation  on  a  creditor  to  notice  in 
his  affidavit  an  inhabile  arrestment.  APKay  v. 
His  Ore.,  1864,  3  M.  74 ;  37  J.  38  * 

1184.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Deathbed  Expenses— Preference.— Held  that 
a  doctor,  who  claimed  a  preference  for  part  of 
his  account  as  falling  under  deathbed  expenses, 
was  not  bound,  in  voting  for  a  trustee,  to 
deduct  the  amount  of  his  preference  as  a 
security,  but  was  entitled  to  vote  for  his  whole 
debt.  Low  v.  Baxter,  1851, 13  D.  1349  ;  23  J. 
624* 

1185.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Diligence  for  Recovery  of  Document*.  — In 

a  competition  for  the  trusteeship  in  a  seques- 
tration, diligence  granted  for  the  recovery  of 
documents  which  would  show  that  a  claimant 
had  security  which  he  had  not  deducted  in  his 
affidavit.  Hain  v.  M'Cubbin,  1853,  16  D.  179  ; 
26  J.  117  * 

1186.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Double  Banking. — A  party  having  died  in- 
solvent, leaving  a  mortis  causa  trust  settlement, 
his  creditors  resolved  that  the  estate  should  be 
realised  and  distributed  among  them  by  the 
trustees ;  but  some  of  them  afterwards  raised 
an  MP.  in  name  of  the  trustees.  The  creditor 
in  a  bond  and  disposition  in  security  granted 
by  the  deceased,  lodged  a  claim  (first  with 
the  trustees,  and  afterwards  in  the  MP.)  to  be 
ranked  upon  the  personal  estate  for  the  whole 
sum  in  the  bond  to  the  effect  of  receiving  full 
payment  of  his  debt ;  after  lodging  the  claim 
with  the  trustees,  but  before  claiming  in  the 
MP.,  he  sold  the  property  over  which  his 
security  extended,  ana  received  the  price, 
which  was  inadequate  to  the  full  payment  of 
his  debt.  Held  that  he  was  entitled  to  be 
ranked  for  the  whole  amount  of  his  original 
debt,  to  the  effect  of  recovering  full  payment 
of  the  balance.  Kirkaldy  v.  Middleton,  1841, 
4  D.  202  ;  14  J.  78  * 

1187.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Double  Banking— BilL — A  having  accepted  a 
bill  for  £800  for  B's  accommodation,  received  in 
security  from  him  four  bills  accepted  by  third 
parties.  B  became  bankrupt  A  claimed  in 
B's  sequestration  for  the  £800  and  got  payment 
also  on  three  of  the  bills  deposited  with  him. 
Held  that  the  dividends  on  the  £800  were 
payable  to  A  to  the  extent  of  his  receiving 
(including  the  payments  on  the  bills)  full 
payment  of  the  £800 ;  and  that  so  long  as  the 
full  debt  was  unsatisfied  the  third  parties  who 
had  paid  the  amount  of  their  bills  to  A  had  no 
claim  on  these  dividends.  Black  v.  Melrose 
&  Co.,  1840,  2  D.  706  ;  15  Fac.  719  * 


573 


BANKRUPTCY 


574 


1188.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Double  TkmViTig  —  A,  in  security  of  bills 
drawn  on  him  by  B,  deposited  goods  in  security 
thereof  with  B.  Part  of  the  goods  was  re- 
delivered to  A,  he  undertaking  to  pay  B 
therefor  at  a  certain  rate,  and  part  was 
retained  by  B.  Held  that  B  in  ranking  in  A's 
sequestration  (1)  could  not  rank  for  the  value 
of  the  redelivered  goods  and  then,  under 
deduction  of  the  dividends  received  on  that 
value,  rank  for  the  rest  of  their  unsecured  debt, 
but  could  rank  only  for  their  original  claim  on 
the  bills  minus  the  value  of  the  goods  retained ; 
and  (2)  that  the  value  of  the  retained  goods 
must  be  taken  at  market  value.  Hunter  <£  Co. 
v.  Slack,  1860,  22  D.  1166 ;  32  J.  712. 

1189.  Hanking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Bn*Mi — In  the  sequestration  of  the  estates 
of  the  institute  in  possession  of  an  entailed 
estate,  an  objection  to  the  votes  of  parties 
claiming  as  creditors  of  his  father,  the  entailer, 
sustained,  as  the  preference  which  they  held 
over  the  fee  of  the  estate  was  a  security  over 
the  estate  of  the  bankrupt,  which  they  had 
not  valued  and  deducted.  Smith  v.  Borthtcick, 
1849,  11  D.  517 ;  21  J.  152  * 

1190.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Entail. — A  party  executed  an  entail  of  his 
lands  in  favour  of  his  eldest  son,  who 
succeeded,  and  thereafter  his  estates  were 
sequestrated.  A  claim  having  been  made  by 
a  creditor  of  the  father,  held  that  the  right 
of  the  claimant  to  recover  payment  out  of 
the  fee  of  the  estate  was  a  security  which  he 
was  bound  to  value  and  deduct,  in  order  to 
draw  a  dividend.  Macleod  v.  Macleod?*  IV., 
1851, 13  D.  575 ;  23  J.  256  * 

1191.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Heritable  Bond— Expenses. — Creditors  hold- 
ing an  heritable  bond,  claimed  and  drew  a 
dividend,  without  deducting  the  value  of  the 
bond  (the  lands  being  fully  covered  with  other 
securities  which  were  considered  preferable), 
and  thereafter  succeeded  in  establishing  a 
preference,  but  did  not  obtain  expenses.  Held 
that,  in  valuing  the  bond,  in  order  to  deduct 
the  value  from  the  sum  which  had  been  ranked 
for,  the  expenses  of  the  competition  were  to 
be  deducted  from  the  amount  recovered  in 
virtue  of  the  bond.  Mein  v.  M'Nair,  1829, 
7  S.  653  ;  4  Fac.  930  * 

1192.  Hanking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Heritable  Security  —  Annuity  —  Joint 
Obligant. — A  creditor  for  an  annuity  who  had 
several  obligants,  held  not  bound,  in  claiming 
in  the  sequestration  of  one  obligant,  to  deduct 
the  value  of  an  heritable  security  granted  by 
the  primary  obligant,  nor  payments  by  the 
other  obligants  since  the  sequestration,  pro- 
vided he  did  not  receive  more  than  full  pay- 
ment of  the  value  of  the  annuity.  Fergusson 
v.  Smiih,  1836,  15  S.  25  ;  12  Fac.  24  * 


1193.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Joint  ObligantB. — In  the  election  of  a  trustee 
it  is  no  objection  to  the  vote  of  a  creditor, 
founded  on  bills  accepted  jointly  by  the 
bankrupt  and  another,  tnat  he  has  not  valued 
and  deducted  the  joint  obligant's  security,  the 
bankrupt  being  the  primary  obligant,  though 
not  appearing  so  ex  facie  of  the  bills. 
Buchanan  v.  Dunlop,  1827,  5  S.  468  * 

1194.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Joint  ObligantB— Date  of  Affidavit— An 
objection  to  an  affidavit  that  it  was  dated  a 
month  before  the  sequestration,  and  that  it 
did  not  value  and  deduct  the  obligation  of 
two  parties,  who  with  the  bankrupt  had 
signed  the  promissory-note  founded  on,  sus- 
tained.    Givan  v.  Connell,  1837,  16  S.  176  * 

1195.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Joint  Obligant. — A  creditor  in  a  promissory- 
note  granted  by  the  bankrupt  and  a  co-obligant, 
deponed  that  the  co-obligant  was  the  primary 
obligant,  and  bound  to  relieve  the  bankrupt ; 
that  the  co-obligant  had  obtained  certain  stock 
which  he  had  held  in  security,  and  refused  to 
return  it,  and  he  therefore  put  no  value  upon 
it ;  but  he  deducted  the  value  of  the  obligant's 
obligation.  Held  that  the  oath  being  ex  facie 
valid,  must,  in  the  matter  of  voting  for  a 
trustee,  be  sustained,  although  the  statements 
as  to  the  stock  were  alleged  to  be  not  correct. 
Aiiken  v.  Calender,  1848,  10  D.  1269 ;  20  J. 
465* 

1196.  T^MiWiig  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Jus  mariti. — Where  a  disposition  was  granted 
by  a  wife  of  her  heritage  in  security  of  her 
husband's  debt,  and  also  by  the  husband  for 
all  right  jure  mariti,  and  the  estates  of  the 
husband  were  afterwards  sequestrated,  held 
that  the  creditor  must  value  and  deduct  the 
right  of  the  husband,  as  part  of  the  bankrupt's 
estate  over  which  he  held  a  security.  Borthwick 
v.  M'Farlane,  1844,  6  D.  1290 ;  16  J.  535. 

1197.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Mandant— Claim  against— The  agent  for 
A  who  was  temporarily  insane  obtained  from 
A's  brother  a  mandate  authorising  him  to  act 
in  A's  affairs  under  the  conditions  that 
it  should  expire  on  A's  recovery,  and  that 
the  agent  should  account  to  A  or  his  heirs. 
An  objection  to  the  vote  of  the  agent  for 
the  amount  of  his  account,  in  a  competition 
for  the  office  of  trustee  on  A's  sequestrated 
estate,  that  as  the  agent  liad  a  legal  claim 
against  the  brother  for  payment  of  his  account, 
he  ought  to  have  valued  and  deducted  the 
claim,  repelled.  Wink  v.  Mortimer,  1849,  11 
D.  995  ;  21  J.  353 * 

1198.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Nominal. — Any  security  held  by  the  creditor, 
though  merely  nominal,  must  be  valued  in  the 
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affidavit;  and  therefore  a  creditor  who  had 
right  to  an  inhibition  valued  at  not  more  than 
£1,  having  failed  to  value  it,  his  vote  was 
rejected  on  election  of  trustee.  Hay  v.  Durham, 
1850,  12  D.  676  ;  21  J.  853  ;  22  J.  242  * 

1199.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
No  Value. — Held  in  a  question  as  to  the 
election  of  a  trustee,  that  a  creditor  must 
specify  in  his  claim  and  affidavit  a  security 
over  the  bankrupt's  estate,  although  he  thinks 
that  the  security  is  valueless.  M'Ewan  v. 
Cleugh,  1842,  5  D.  273  ;  15  J.  106* 

1200.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Partners. — A  creditor  claiming  on  the  estate 
of  a  partner  of  a  firm  for  a  debt  due  by  the 
firm,  must  value  and  deduct  his  claim  against 
the  other  partners,  otherwise  he  is  not  entitled 
to  vote  for  the  trustee.  Nicoll  v.  Christie, 
1827,  5  S.  882  ;  2  Fac.  581  * 

1201.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities  — 
Partner  —  Security  of  Firm  —  Vote  for 
Trustee. — Question,  whether  the  creditor  of  a 
firm  can  vote  for  a  trustee  on  the  private  estate 
of  a  partner,  without  first  valuing  and  deducting 
the  security  of  the  firm's  estate  and  that  of 
the  other  partners,  when  a  vote  is  taken 
separately  as  to  the  appointment  of  the  trustee 
on  the  private  estate.  Cormack  v.  Campbell, 
1832,  11  S.  72. 

1202.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Partner— Company  Debt.— The  creditor  of 
a  dissolved  company  in  claiming  for  his  debt 
on  tbe  sequestrated  estate  of  a  partner  must 
value  the  company  obligation  on  the  footing 
that  the  company  estate  consisted  of  its  whole 
subscribed  capital  whether  or  no  it  is  paid  up. 
M'CleUand  v.  M'Cowan,  1849,  11  D.  1168;  21 
J.  460  * 

1203.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Partners— Bond  for  Firm  Debt— In  security 
of  a  cash-credit  bond  granted  by  a  firm  to  a 
bank  two  of  the  partners  in  security  thereof 
conveyed  their  separate  heritable  estates  to 
the  bank  by  dispositions  ex  facie  absolute  but 
qualified  by  back-letters.  The  firm  thereafter 
agreed  to  purchase  these  estates.  The  bank 
having  claimed  in  the  firm's  sequestration,  held 
(1)  that  the  bank  was  not  bound  to  deduct  these 
securities  as  under  the  agreement  the  estates 
were  not  vested  in  the  firm;;  and  £2)  that 
as  the  bank  would  not  at  the  date  of  taking 
the  securities  have  been  bound  to  deduct  them 
their  position  could  not  be  altered  by  the  sub- 
sequent actings  of  the  parties.  M'CleUand  v. 
Bank  of  Scotland,  1857,  19  D.  574 ;  29  J.  269* 

1204.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Promissory-Note— Voucher  or  Security?— 
Act  33  Geo.  in.  c.  74.— A  promissory-note 
signed  by  the  bankrupt  alone  is  a  voucher, 
not  a  security,  in  terms  of  the  Act  33  Geo.  in., 


and  if  not  specified  in  the  claim  of  the  creditor 
the  vote  is  not  annulled  but  is  merely  restricted 
by  the  amount  in  the  note.  Bow  v.  Spantet, 
1  June  1811,  F.  C  * 

1205.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Security- 
Provision  to  Children. — A  father  disponed 
his  lands  to  his  eldest  son  on  condition  that 
he  should  grant  security  over  them  for  a  sum 
to  the  youuger  children.  The  son  made  up 
title  to  some  lands  but  not  to  others,  and  died 
bankrupt.  Held  (1)  that  the  younger  children 
were  preferable  to  the  son's  creditors  in  the 
lands  to  which  he  had  not  made  up  title  and 
ranked  pari  passu  with  them  in  the  other 
lands ;  and  (2)  that  the  children  ranked  for 
the  whole  sum  with  the  creditors  without  de- 
duction of  the  payments  to  them  from  the  land 
on  which  they  had  a  preference.  Dairymaids  Ttl 
v.  Cuthbertson,  18  May  1825,  F.  C. ;  4  8.  16* 

1206.  TkLwfciwg  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Provision  to  Children— Deceased  Debtor.— 

A  father  conveyed  to  his  eldest  son  his  estates, 
under  burden  of  payments  to  the  other 
children.  The  son  during  his  father's  life 
took  possession,  and  incurred  a  representation 
of  him.  The  father  having  died,  a  claim  for 
a  debt  due  by  him  was  made  on  the  son's 
sequestrated  estate.  Held  that  an  affidavit 
was  not  objectionable,  though  it  did  not  state 
that  the  creditor  held  the  other  children,  as 
representatives  of  the  father  (which  they 
were  not),  liable  for  the  debt  Forrest  v. 
Borthimck,  1848,  11  D.  308  ;  21  J.  201  * 

1207.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities— 
Slump  Sum  — Separate  Securities.  —A 
creditor  claimed  to  vote  for  a  trustee  in 
respect  of  three  debts,  each  of  which  had  been 
separately  incurred,  and  for  each  of  which  hehad 
received  separate  securities  applicable  to  each 
particular  debt.  Objection  sustained  to  his 
affidavit,  that  he  had  not  valued  and  deducted 
each  security  separately,  but  had  valued  them 
in  cumulo,  deducting  the  amount  from  that  of 
the  whole  debts.  Smith  v.  Borthvrick,  1849,  11 
D.  517  ;  21  J.  152* 

1208.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Security- 
Slump  Sum.  —  A  claimant  to  vote  for  a 
trustee  deponed  that,  in  security  of  his  debt, 
he  held  a  disposition  from  the  bankrupts, 
conveying  to  him  heritable  subjects  with  the 
machinery,  etc.,  thereupon,  and  he  valued  the 
security  at  a  slump  sum.  An  objection,  that 
he  should  have  valued  separately  the  heritable 
and  the  moveable  subjects,  repelled,  Foulds  v. 
Meldrum,  1851,  13  D.  1357  ;  23  J.  631  * 

1209.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Security  — 
Slump  Sum— Joint  Obligants  in  Bill— A 
claimant  to  vote  for  a  trustee  valued  the 
obligation  of  parties  who  were  joint  grantees 
with  the  bankrupts  of  bills  (of  which  his 
debt  was  composed),  at  a  slump  sum  for  all 
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the  bill*.  An  objection  that  he  should  have 
valued  their  obligation  for  each  bill  separately, 
repelUtL  Foulds  v.  Meldrum,  1851, 13  D.  1357  ; 
23  J.  631  * 

1210.  Banking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Statement  of  Balance. — Where  an  affidavit 
contains  several  claims,  from  some  of  which 
deductions  are  made,  the  balance  arising  on  the 
whole  must  be  specified.    Murray  v.  Phillips, 

22  June  1821,  F.  C. ;  1  S.  81  * 

1211.  Ranking  —  Secured  Creditor  — 
Valuation  and  Deduction  of  Securities- 
Statement  of  Balance— Vote  for  Trustee.— 
Held  a  good  objection  to  the  vote  of  a  creditor 
in  a  competition  for  the  trusteeship  on  a 
sequestrated  estate,  that  in  his  affidavit  he 
had  not  specified  the  precise  balance  for  which 
he  claimed  after  deduction  of  the  value  of 
separate  securities,  although  such  balance 
might,  by  an  arithmetical  operation,  be  made 
apparent.  Jeffrey  v.  Creighton,  20  Jan.  1821, 
F.  C* 

1212.  Banking  and  Sale  — A.  S.  11th 
March  1767. — On  cause  shown  the  court 
dispensed  with  the  regulation  of  A.  S.  11  March 
1767,  and  allowed  the  memorial  and  abstract 
in  a  ranking  and  sale  to  be  received  and  the 
usual  procedure  to  follow  thereon,  although 
there  were  not  ten  sederunt  days  still  to  run 
before  the  end  of  the  session.  National  Bank 
of  Scotland,  1840,  2  D.  705.  Patrick,  1840, 
2  D.  1443. 

1213.  Banking  and  Sale  —  Advertise- 
ment.— Advertisement  of  a  warrant  of  sale  in 
a  ranking  and  sale  was  inadvertently  not  made 
in  a  local  newspaper.  Held  that  this  was 
necessary  ;  and  as  it  could  not  be  made  before 
the  day  of  sale  a  new  warrant  granted  for  sale 
on  another  day.     Patten,  1851,  13  D.  1219 ; 

23  J.  579. 

1214.  Banking  and  Sale— Appeal— Com- 
petency.— Question,  whether  an  appeal  from 
an  interlocutor  in  a  ranking  and  sale,  or  an 
appeal  from  a  warrant  obtained  by  one  creditor 
in  a  relative  sequestration  of  rente,  prevents 
the  court  from  entertaining  a  petition  in  the 
sequestration  by  another  creditor  praying  for 
a  similar  warrant  Howden  v.  Ferrier,  1833, 
12  S.  230  ;  9  Fac.  148. 

1215.  Banking  and  Sale— Arrestment— 
Becall  of, — An  arrestment  of  the  rents  of 
lands  of  which  a  ranking  and  sale  was  in 
dependence,  recalled.  Stuart  v.  Forbes,  1828, 
6S.  568. 

1216.  Ranking  and  Sale— Cautioner- 
Foreigner.— In  a  judicial  sale  a  person  not 
residing  within  the  jurisdiction  of  the  court 
cannot  be  received  as  cautioner  for  the 
purchaser.  Davidson  v.  Kerr,  19  Jan.  1815, 
F.C. 

1217.  Banking  and  Sale— Citation  of 
Creditors— Act  1681.— Creditors  in  posses- 
sion by  a  trustee  infeft,  where  a  factor  drew 
the  rente,  must  be  cited  to  a  process  of  ranking 


and  sale,  and  this  will  not  be  superseded  by 
their  consent  to  sist  themselves.  Littlejohn  v. 
Hamilton,  1829,  7  S.  563. 

1218.  Banking  and  Sale  —  Citation  of 
Heir-Apparent  — Bastard.— The  son  of  a 
common  debtor  who  had  the  presumed  status 
of  legitimacy  was  cited  in  a  wakening  and 
transference  of  a  ranking  and  sale  as  the 
debtor's  heir-apparent.  Held  that  the  subse- 
quent procedure  was  not  rendered  irregular 
by  a  judgment  pronounced  afterwards,  de- 
claring the  Bon  a  bastard,  though  the  action 
of  declarator  of  bastardy  had  been  raised 
prior  to  the  citation  in  the  wakening  and 
transference.    Ferrier  v.  Ross,  1833,  US.  531. 

1219.  Banking  and  Sale  —  Common 
Agent  Purchasing  Lands— Commission.— 

Held  that  a  common  agent  in  a  ranking  and 
sale  is  barred  from  purchasing  property  at  the 
judicial  sale  carried  on  under  his  directions. 
York  Buildings  Go.  v.  Mackenzie,  1795,  3  Pat. 
378.    See  1  Macq.  481  * 

As  to  commission  of  common  agent,  see 
Renny  v.  Bruct,  1837,  15  S.  418;  12  Fac.  360. 

1220.  Banking  and  Sale  —  Common 
Agent— Title  to  Sue— Beduction  of  EntaiL 

— The  common  agent  in  a  ranking  and  sale  of 
the  estates  of  an  heir  of  entail  in  possession  has 
a  title  to  pursue  an  action  of  reduction  of  the 
entail,  ana  declarator  that  he  has  possessed  the 
lands  in  fee-simple  ;  and  it  is  competent  for 
one  of  the  creditors  in  the  ranking  to  be  con- 
joined with  him  as  a  co-pursuer.  Scottish 
Union  Insurance  Co.  v.  Bontine,  1838,  16  S. 
1241. 

1221.  Banking  and  Sale  — Common 
Agent's  Minute-Book— Title  to  Call  for.— 

Held  that  the  common  debtor  in  a  ranking  and 
sale  is  entitled  to  appear  and  insist  for 
production  of  the  common  agent's  minute-book 
and  official  correspondence  in  process.  Ferrier 
v.  Rose,  1836,  14  S.  559  ;  11  Fac.  485. 

1222.  Banking  and  Sale— Common  Agent 
—Vote  for  —  Oath  of  Verity  —  Bank.—  An 
objection  to  a  vote  for  a  common  agent  in  a 
ranking  and  sale  that  the  party  voted  as  sole 
tutor  of  a  pupil  while  his  co-tutor  did  not 
concern,  sustained.  An  objection  to  the  oath  of 
verity  of  a  bank  teller  on  behalf  of  the  hank 
that  the  bank's  charter  and  the  procuration  to 
the  teller  were  not  produced,  repelled.  Thorburn 
v.  Ranken,  1832,  10  S.  380  ;  7  Fac  285. 

1223.  Banking  and  Sale  —  Creditor — 
Constitution  of  Debt. — In  a  process  of 
ranking  and  sale  the  general  adjudication  in 
favour  of  personal  creditors  is  inept  unless  they 
constitute  their  debts.  Innes  v.  Moncreiff,  1 82 1 , 
1  S.  73. 

1224.  *R»"fci"g  and  Sale— Decree  of  Sale- 
Departure  from  Articles  of  Boup.— An  appli- 
cation for  decree  of  sale  of  lands  sold  under  a 
ranking  and  sale,  refused,  although  no  party 
appeared  to  object,  seeing  that  the  applicant  had 
consigned  the  price  in  bank,  instead  of,  as  the 
articles  of  roup  stipulated,  granting  a  bond  for 
the  same.    Rose,  1836,  13  S.  1094. 
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1225.  Hanking  and  Sale— Decree  of  Sale. 

— Form  of  a  decree  of  sale  in  favour  of  a 
purchaser  in  a  ranking  and  sale  of  an  estate. 
Swete  v.  Gordon,  1849,  11  D.  679 ;  21  J.  194. 

1226.  Hanking  and  Sale— Decree— Recall. 

— On  the  application  of  a  creditor,  who  was 
not  called  as  a  defender  in  a  ranking  and  sale,  a 
decree  of  certification  contra  nonproducta  recalled 
to  the  effect  of  allowing  their  claim  and  pro- 
ductions to  be  received.  Von  Glehn,  1855, 17 
D.  942  ;  27  J.  480. 

1227.  Hanking  and  Sale  — Effect  of— 
Equalisation  of  Diligence— Adjudication- 
Bond— Stay  of  Sale.— A  ranking  and  sale 
does  not  prevent  creditors  from  acquiring 
preferences.  In  an  adjudication  in  implement 
of  missives  of  sale  of  heritable  property,  as 
to  which  a  ranking  and  sale  had  been  brought 
by  an  heritable  creditor,  neither  that  creditor 
nor  the  common  agent  is  entitled  to  compear 
to  state  grounds  against  decree  of  adjudication 
in  implement  being  pronounced  ;  ana  the  court 
prevented  the  common  agent  from  going  on 
with  his  sale  so  as  to  enable  the  holder  of  the 
missive  to  get  decree.  Hutchinson  v.  Cameron's 
Trs.,  1830,  8  S.  982 ;  5  Fac.  807.  Wood  v. 
Hutchinson,  1830,  8  S.  988. 

Nor  is  the  institution  of  a  ranking  and  sale 
a  bar  to,  or  an  interruption  of,  a  sale  of  the 
subjects  by  a  creditor  holding  an  heritable  bond 
with  power  of  sale.  Simson  v.  Graham.,  1831, 
10  S.  66;  7  Fac.  62.  Bell  v.  Gordon,  1838, 
16  S.  657 ;  13  Fac.  526  * 

1228.  Hanking  and  Sale— Equalisation  of 
Diligence— 54  Geo.  m.  c  137,  s.  10— Adjudi- 
cation in  Implement— Effect  of— Stay  of 
Process.  —  In  a  competition  between  the 
common  agent  in  a  ranking  and  sale  and  the 
holder  of  a  missive  of  sale  of  a  part  of  the 
property  included  therein,  who  had  brought 
an  adjudication  in  implement  after  the  raising 
of  the  action,  held  that  the  provision  in  the 
Bankruptcy  Act  prohibiting  separate  adjudi- 
cations where  a  ranking  and  sale  has  been 
brought  did  not  apoly  to  adjudications  in 
implement ;  that  the  holder  of  the  missive  was 
entitled  to  have  the  proceedings  in  the  ranking 
stayed,  quoad  the  lot  to  which  his  missive 
applied,  until  he  should  complete  his  right  by 
such  adjudication  ;  that  the  effect  of  a  decree 
of  adjudication  so  obtained,  and  feudal  titles 
completed  under  it,  was  to  strike  the  property 
out  of  the  sale ;  and  that  the  certification 
contra  non  producta  did  not  affect  such  decree 
and  titles  subsequently  obtained  and  made  up. 
Wood  v.  Scott,  1833,  11  S.  355.  See  Bontine  v. 
Graham,  1839,  1  D.  631,  906;  14  Fac.  717, 
1027* 

1229.  Banking  and  Sale— Pursuer— Ap- 
parent Heir— Renunciation— Title  to  Sue- 
Act  1695,  C.  24. — An  apparent  heir  lodged  a 
minute  of  renunciation  in  actions  of  constitution 
brought  against  him  by  his  father's  creditors. 
The  creditors  adjudged  and  the  heir  brought  a 
ranking  and  sale.  Held  (1 )  that  the  renunciation 
did  not  disqualify  him  from  suing  the  action  ; 
and  (2)  that  the  privilege  of  bringing  a  ranking 


and  sale  under  the  Act  1695,  c.  24  belonged  to 
an  apparent  heir  though  he  had  not  incurred 
passive  representation.  Smith  v.  Harris,  1854, 
16  D.  727 ;  26  J.  327. 

1230.  Hanking  and  Sale— Pursuer— De- 
fect in  Title— Decree  of  Sale.— After  decree 
of  sale  in  a  ranking  and  sale  the  purchaser  sus- 
pended on  the  ground  that  the  pursuer  was 
not  a  real  creditor  as  there  was  a  fatal  erasure 
in  the  instrument  constituting  his  right.  The 
reason  of  suspension  was  repelled  and  another 
real  creditor  sisted  in  his  place.  E.  of  Duwmore 
v.  Dickson,  1835, 13  S.  1107  ;  10  Fac.  913. 

1231.  Hanking  and  Sale— Pursuer— De- 
fect in  Title  —  Authority  to  Another 
Creditor  to  Insist. — It  being  discovered  that 
the  debt  of  the  pursuer  in  an  action  of  ranking 
and  sale  of  lands  was  vouched  by  an  erroneous 
document,  on  which  his  adjudication  had  been 
led,  another  real  creditor  was  allowed  to  insist 
in  the  action.  Stewart's  Crs.,  29  Feb.  1812, 
F.  C. 

1232.  Ranking  and  Sale— Sale.— Warrant 
granted  for  the  sale  of  the  estate  in  a  ranking 
and  sale  on  a  day  when  the  court  was  not 
sitting.  W other spoon  v.  Ewing,  1870,  42  J. 
204. 

1233.  Hanking  and  Sale— Sale— Altera- 
tion of  Terms.  —  An  estate  having  been 
ordered  to  be  sold  under  articles  of  roup, 
whereby  the  purchaser  was  bound  to  grant 
bond,  for  payment  of  the  price  at  the  first  term 
thereafter,  with  interest  till  then,  held  incom- 
petent for  the  Lord  Ordinary,  at  the  sale,  to 
authorise  an  alteration,  to  the  effect  of  giving 
the  purchaser  an  option  immediately  to  consign 
the  money  in  bank,  or  be  relieved  of  subse- 
quent interest.  Hunters  &  Go.  v.  Bowie,  1829, 
7  S.  270.  Malcolm  v.  Malcolm,  1821,  1  S. 
183. 

1234.  Banking  and  Sale— Sale— Exonera- 
tion.— Where  separate  lots  are  bought  by  two 
separate  purchasers  in  a  ranking  and  sale, 
separate  petitions  for  exoneration  must  be 
presented  by  each  purchaser,  although  the 
purchases  were  made  on  the  same  day.  Lear- 
month,  1838,  16  S.  1144. 

1235.  Banking  and  Sale— Sale— Herit- 
able Debts. — The  debts  affecting  a  bankrupt 
estate,  sold  at  a  judicial  sale,  are,  on  payment 
of  the  price,  extinguished  to  all  effects  save 
that  of  securing  the  purchaser.  Scott  v.  Seton's 
Crs.,  1789,  3  Pat  682.    Affg.  M.  13371. 

1236.  Banking  and  Sale— Sale— Place  of, 
— It  is  incompetent  for  the  court  to  authorise 
the  common  agent  in  a  ranking  and  sale  to 
sell  subjects  at  Glasgow  under  a  bond  contain- 
ing a  power  to  sell  there.  Question,  whether 
the  court  can  authorise  sale  in  a  process  of 
ranking  and  sale  anywhere  but  in  Edinburgh. 
Benny,  1834,  12  S.  479 ;  9  Fac  286. 

1237.  Banking  and  Sale— Sale— Price- 
Accounting  for— Act  1695,  c.  6.— A  pur- 
chaser at  a  judicial  sale  is  to  account  for  the 
price  as  if  he  had  paid  off  the  debts  affecting 
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the  estate,  at  the  date  of  the  sale.    Falconer  v. 
Tn.  ofM'Intosh,  30  Nov.  1814,  F.  C. 

1238.  Banking  and  Sale— Sale— Price- 
Bond  for  Uplifting. — A  purchaser  tinder  a 
ranking  and  sale,  having  granted  a  bond  for 
payment  and  consignation  of  the  price,  held  not 
entitled  to  get  it  up  on  consigning  as  the 
articles  of  roup  required  him  to  retain  a  sum 
for  securing  certain  annuities.  Learmonth  v. 
Common  Agent  in  Ranking  of  Parkhall,  1822, 
1  S.  475. 

1239.  Banking  and  Sale— Sale— Price- 
Bond  of  Caution  —  Uplifting.  —The  court 
refused  to  allow  several  purchasers  in  a  ranking 
and  sale  to  give  in  a  joint  petition  for  getting 
up  their  respective  bonds  of  caution  for  the 
price.     Bonthom,  1828,  7  S.  215. 

1240.  Banking  and  Sale— Sale— Price- 
Consignation  of— Petition  — Title— Con- 
signation or  Security  ? — An  objection  that  a 
petition  (for  an  order  on  a  purchaser  to  consign) 
in  a  ranking  and  sale  was  by  the  common 
agent,  not  by  creditors,  disregarded ;  and  a 
party  ordained  to  consign  or  find  security  for 
a  large  amount  of  interest  which  had  accrued 
on  the  purchase  of  land.  Goldie  v.  Napier, 
1832,  10  S.  437. 

1241.  Banking  and  Sale— Sale— Price— 
Consignation — Interest. — In  a  question  as 
to  the  consignation  of  the  price  of  subjects 
sold  judicially,  held  that  the  whole  sum  ought 
to  have  been  consigned.  Fraser  v.  Macdonell, 
1817,  6  Pat  295. 

And  a  purchaser  who  is  bound  to  consign 
the  price  at  Whitsunday  must  consign  also 
the  interest  till  the  following  Martinmas. 
Learmonth,  1828,  6  S.  673. 

1242.  Banking  and  Sale— Sale— Price— 
Consignation  of— Act  54  Geo.  m.  c.  137, 
a  6 — Term. — The  price  of  lands  bought  at  a 
ranking  and  sale  was  payable  at  Whitsunday 
1839,  with  interest  from  Martinmas  1838  ;  held 
that  as  the  Act  54  Geo.  in.  c  137,  8.  6,  allows 
the  price  to  be  consigned  only  "  at  any  term  of 
Whitsunday  or  Martinmas  subsequent  to  the 
term  of  payment  of  the  price,"  consignation 
at  Whitsunday  was  premature.  Gordon  v. 
Robertson,  1839,  1  D.  930 ;  14  Fac.  1028. 
Findlay  v.  Mackintosh's  Crs.,  1846, 19  J.  64. 

1243.  Banking  and  Sale— Sale— Price— 
Consignation  of— Act  54  Geo.  m.  c.  137,  s. 
6.— Consignation  of  the  price  of  lands  bought 
at  a  judicial  sale  in  a  bank  which  was  not  one 
of  those  named  in  the  Act  does  not  exoner  the 
purchaser  of  the  price.  E.  of  Dunmore  v. 
Dickson,  1834, 13  S.  116 ;  10  Fac.  83. 

1244.  Banking  and  Sale— Sale— Price— 
Reduction  of— Notices.— The  court  refused 
to  dispense  with  the  usual  notices  in  a  petition 
for  reduction  of  the  upset  price  in  a  ranking 
and  sale,  although  all  parties  concurred. 
Murray,  1837,  15  S.  499. 

1245.  Banking     and    Sale  —  Sale  — 
ion  of — The  court  refused  a  note  of 


suspension  and  interdict  against  the  execution 
of  a  warrant  of  sale,  which  was  not  brought 
under  appeal,  although  an  interlocutor  refus- 
ing a  petition  to  delay  the  sale  was  under 
appeal.  Benton  v.  Murdoch,  1840,  2  D.  1249 ; 
15  Fac.  1351. 

1246.  Banking  and  Sale— Sale— Suspen- 
sion of — A  party  conveyed  heritable  property, 
with  powers  of  sale,  to  a  trustee  who  was 
infeft,  and  sold  part,  but  without  granting  any 
conveyance;  and  a  ranking  and  sale  being 
afterwards  brought,  including  this  property, 
the  court,  on  the  application  of  the  purchaser's 
agent  (against  whom  the  purchaser  was  seek- 
ing relief  for  not  having  secured  her  by 
obtaining  titles),  ordered  the  sale  to  be 
suspended  hoc  statu.  Gheyne  v.  Cameron's  7V*., 
1831,  9  S.  302  * 

1247.  Banking  and  Sale— Sale— Warrant 
of  Execution. — In  a  ranking  and  sale,  a 
creditor  who  has  obtained  a  warrant  to  sell 
may  proceed  with  its  execution,  so  long  as  any 
part  of  his  debt  covered  by  the  warrant  remains 
unpaid.     Carrutkers  v.  Dickson,  1830,  9  S.  1. 

1248.  Banking  and  Sale— Sequestration 
of  Estate.  —  Sequestration  of  an  entailed 
estate  (of  which  the  entail  had  not  been  re- 
corded till  after  debts  contracted)  awarded 
pending  a  ranking  and  sale.  WilUt  v.  Ross, 
1822,  1  S.  250. 

1249.  Banking  and  Sale— Sequestration 
of  Bents. — Circumstances  in  which  a  ranking 
and  sale  of  the  heritable  estate  of  a  party 
sequestrated  under  the  Bankrupt  Act  having 
been  brought,  the  court  awarded  sequestration 
of  the  rents,  and  appointed  a  judicial  factor 
different  from  the  trustee  in  the  sequestration. 
Caddell  v.  Bell,  1831,  9  S.  873. 

1250.  Banking  and  Sale  —  Sist—  The 
ordinary  procedure  in  a  ranking  and  sale 
sisted  till  it  should  be  determined  whether  the 
lands  to  which  it  related  were  held  in  fee- 
simple  or  under  entail.  Ferrier  v.  Gartmore's 
Crs.,  1832,  10  S.  616.  Affo.  7  W.  &  S.  147. 
The  sist  afterwards  recalled  the  questions  being 
settled.    Ibid.,  1835,  13  S.  977. 

1251.  Banking  and  Sale  —  Subjects- 
Entail— Proof  of  Value. — In  a  ranking  and 
sale  of  an  entailed  estate  the  court  allowed  a 
proof  not  of  the  value  of  the  property  but 
only  of  the  common  debtor's  life  interest. 
Ferrier  v.  Gartmore's  Crs.,  1835,  13  S.  1121. 

1252.  Banking  and  Sale  —  Subjects- 
Entail — Liferent. — A  judicial  sale  having 
been  effected  of  the  liferent  interest  of  the 
heir  in  possession  of  an  entailed  estate,  the 
court  adjudged  the  lands,  and  all  right,  title, 
and  interest  of  the  heir  to  the  purchaser,  but 
not  the  fee  and  property,  or  any  other  right 
than  that  belonging  to  the  heir  consistently 
with  the  entail,  and  declaring  that  the  adjudi- 
cation should  be  null  and  void  on  his  death. 
Scottish  Union  Insurance  Co.  v.  Graham,  1839, 
1  D.  532  * 
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1253.  Ranking  and  Sale  —  Subjects  — 
Omission  of, — After  a  decree  in  a  ranking 
and  sale  has  been  extracted,  it  is  incompetent 
to  retransmit  the  process  in  order  to  include 
property  formerly  omitted.  Renny,  1828,  6  S. 
488. 

1254.  Ranking  and  Sale  —  Subjects  — 
Proof  of  Value— Informality.— In  a  proof 
of  the  value  of  lands  in  a  ranking  and  sale 
the  commissioner's  report  was  informal,  and 
did  not  bear  that  the  witnesses  were  sworn. 
Remit  made  to  take  and  report  the  proof  in 
correct  form.    A.  B.,  1838,  16  S.  630. 

1255.  Ranking  and  Sale  —  Subjects- 
Proof  of  Value. —  In  a  ranking  and  sale 
where  proof  had  been  led  of  the  value  of  the 
property,  and  thereafter  a  long  period  in  which 
the  property  had  changed  its  character  had 
elapsed,  the  court  allowed  further  proof. 
Kennovxiy,  1845,  7  D.  1014. 

1256.  Ranking  and  Sale— Subjects— Se- 
questration of  Lands— Heritable  Creditor. 

— A  party  infeft  in  subjects  under  a  bond  and 
disposition  in  security  containing  a  power  of 
sale  and  an  assignation  to  rents,  with  power 
to  enter  into  possession  and  uplift  the  rents, 
got  a  decree  of  maills  and  duties,  and  exposed 
the  subjects  to  sale.  No  other  creditor  being 
infeft,  he  was  held  entitled  to  have  them 
struck  out  of  a  sequestration  awarded  in 
relation  to  a  ranking  and  sale  of  the  debtor's 
estate.    Robertson  v.  Ferrier,  1833,  12  S.  203* 

1257.  Ranking  and  Sale  —  Subjects  — 
Striking  out. — The  court  granted  authority 
to  strike  an  heritable  bond  out  of  the  process 
of  ranking  and  sale,  the  petition  being  pre- 
sented by  the  pursuers  of  the  process  ana  by 
the  common  agent,  with  concurrence  of  ail 
the  creditors.  Cruttenden,  MacJdllop,  <b  Co.  v. 
Renny,  1834,  12  S.  602. 

1258.  Ranking  and  Sale  —  Subjects  — 
Striking  out. — Circumstances  in  which  a 
party,  fouuding  on  a  sale  of  lands  and  an 
adjudication  in  implement,  was  held  not 
entitled  to  have  the  lands  struck  out  of  a 
ranking  and  sale.  Paton  v.  Renny,  1835, 13  S. 
509  ;  10  Fac.  304* 

1259.  Ranking  and  Sale  —  Subjects- 
Striking  Out— Title.— The  judicial  factor  in 
a  trust  petitioned  for  authority  to  make  up  a 
title  to  lands  which  he  averred  belonged  to 
the  trust  and  had  wrongly  been  included  in  a 
ranking  and  sale.  Petition  refused  as  his 
proper  course  was  to  apply  to  have  the  lands 
struck  out  of  the  ranking  and  sale,  and  for  this 
a  title  was  not  required.  Mackenzie  v.  Ferrier, 
1836,  14  S.  858;  11  Fac.  1715. 

1260.  Ranking  and  Sale  —  Subjects  — 
Striking  out  —  Competency.  —  Question 
whether,  after  great  avizandum,  in  a  ranking 
and  sale,  and  a  memorial  and  abstract  pre- 
pared, it  is  competent  to  remit  to  the  Lord 
Ordinary  to  sist  a  party  who  alleges  that 
certain  lands  were  wrongly  included  in  the 
summons,  and  to  determine  whether  such  was 


the  case,  and  if  so,  to  strike  tbem  out,  or 
whether  the  motion  to  strike  them  out  should 
be  by  an  incidental  petition.  Mackenzie  v. 
Ferrier,  1836,  15  S.  241. 

1261.  Ranking  and  Sale— Title-Deeds— 
Production  of — It  is  for  the  court  to  consider 
whether  production  of  the  common  debtor's 
titles  will  be  beneficial  to  the  general  body  of 
creditors,  and  to  order  a  sale  of  the  lands  with 
or  without  production  as  it  may  be  of  opinion 
one  way  or  the  other.  Grant  v.  Findlay,  1845, 
4  Bell  361 ;  17  J.  571.  Affg.  4  D.  1550  ;  14  J. 
660. 

1262.  Ranking  and  Sale— Title-Deeds— 
Production  of. — Warrant  refused  to  sell  an 
estate  in  a  ranking  and  sale,  unless  the  title- 
deeds  were  produced,  as  the  lands  would  not 
sell  so  benehcially  without  their  production. 
Clason  v.  Jones,  1847,  9  D.  1512  ;  19  J.  677. 

1263.  Ranking  and  Sale— Title  of  Pur- 
chaser— Burdens. — The  purchaser  in  a  rank- 
ing and  sale  takes  the  lands  free  of  all  burdens 
save  public  burdens.  The  entry  of  burdens  in 
the  memorial  and  abstract  of  burdens  does  not 
make  them  burdens  on  the  land,  but  is  merely 
for  the  purpose  of  informing  the  court  as  to 
the  value  ;  and  the  articles  of  roup  and  decree 
of  sale  refer  to  the  memorial  and  abstract 
merely  in  order  to  identify  the  lands.  Traill 
v.  Dangerfield,  1870,  8  M.  579;  42  J.  280* 

1264.  Ranking  and  Sale  —  Voluntary 
Trust— Sequestration  of  Estate.— A  process 
of  ranking  and  sale  sustained  as  competent  of 
an  estate  previously  conveyed  by  the  debtor 
to  trustees;  and  sequestration  of  the  estate 
awarded  during  the  competition  between  the 
trustees  and  the  creditors  pursuing  actions  of 
ranking  and  of  reduction  of  the  trust.  Orutten- 
den  db  M'Killop  v.  Rattray,  1824,  3  S.  347. 

1265.  Ranking  and  Sale  —  Voluntary 
Trust— Supersession  by.— The  execution  of 
and  accession  to  a  private  trust  after  an  order 
in  a  ranking  and  sale  to  elect  a  common  agent, 
supersedes  the  order.     White,  1823,  2  S.  337. 

1266.  Ranking  and  Sale— Warrant  of 
Payment. — Warrant  of  payment  to  a  creditor 
in  a  ranking  and  sale  granted  before  any  inter- 
locutor of  ranking  pronounced.  Orombie  v. 
Napier,  1824,  3  S.  380. 

1267.  Ranking  and  Sale— Warrant  of 
Payment — Interim  —  Expenses.—  Creditors 
obtained  interim  warrants  for  payment  of  their 
bonds  of  annuity  from  the  rents  of  the  estate 
pending  a  ranking  and  sale,  but  warrant  for 
the  expense  of  obtaining  them  refused,  reserving 
any  claim  for  expenses  in  the  ranking.  Wood's 
Trs.  v.  Ferrier,  1835,  13  S.  645 ;  10  Fac.  417. 
IngMs  Trs.  v.  Goldie,  1825,  3  S.  435. 

1268.  Sequestration  —  Abbreviate  —  Ex- 
penses.— The  neglect  of  a  trustee  to  present  an 
abbreviate  of  adjudication  for  registration  may 
be  remedied  by  the  court  on  special  applica- 
tion ;  but  the  expense  will  not  be  allowed 
against  the  estate.  A.  B.,  1855,  18  D.  286. 
See  Gairdner,  28  J.  120.* 
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1269.  Sequestration— Abbreviate— War- 
rant—Act  2  and  3  Vict  c  41,  s.  60.— The 
trustee  having  failed  to  record  the  abbreviate 
of  the  petition  for  sequestration  and  deliverance 
thereon  within  the  prescribed  period,  the  court 
granted  warrant  to  the  keeper  to  record  the 
abbreviate.  Held  that  under  the  warrant  the 
proceedings  drew  back  to  the  statutory  period. 
Munro  v.  Fronts  Tr.,  1851,  13  D.  1209 ;  23  J. 
571* 

1270.  Sequestration  —  Abbreviate  — 
Bankruptcy  Act  1856,  8.  79.  —  Warrant 
granted  to  record  an  abbreviate  of  adjudica- 
tion in  a  sequestration,  more  than  twenty-one 
days  after  the  confirmation  of  the  trustee, 
under  reservation  of  all  objections.  A.  B., 
1855,  18  D.  286.  Gairdner,  1855,  28  J.  120. 
Martin,  1857,  20  D.  55  ;  30  J.  35.  Allan,  1861, 
23  D.  972  ;  33  J.  498  * 

Warrant  refused.  Tolmie,  1853,  16  D.  105 ; 
26  J.  62  * 

1271.  Sequestration— Application  for— 
Bankrupt.  —  Held  that  a  party,  although 
under  sequestration  himself,  was  entitled  to 
apply  for  sequestration  of  the  estates  of  a 
third  party.  Paterson  v.  Stirling*,  1832,  5  J. 
108* 

1272.  Sequestration— Application  for— 
Bar— Trustee  in  Bankruptcy.— The  trustee  of 
a  sequestrated  bankrupt  applying  for  sequestra- 
tion of  a  third  party,  is  not  entitled  to  found 
on  diligence  raised  against  that  party,  on  a 
bill  of  which  the  bankrupt  was  bound  to 
relieve  him.  Cormack  v.  Lavn-ie,  1828,  7  S. 
221;  4Fac.  265.* 

1273.  Sequestration— Application  for— 
Competing  Petitions  —  Recall.  —  After  a 
petition  for  sequestration  had  been  presented 
by  a  creditor,  and  before  the  inducice  expired, 
another  petition  was  presented  to  the  court  by 
the  debtor  himself,  on  which  sequestration 
was  immediately  awarded.  The  court,  on  a 
reclaiming  note,  recalled  in  hoc  statu  the  inter- 
locator  awarding  sequestration,  and  remitted  the 
second  petition  for  sequestration  to  the  Lord 
Ordinary  on  the  Bills,  with  power  to  conjoin 
it  with  the  previous  petition,  and  the  estates 
sequestrated  anew  under  such  conjoint  peti- 
tion. Jarvie  v.  Robertson,  1865,  4  M.  79;  38 
J.  53* 

1274.  Sequestration— Application  for— 
Creditor's  Affidavit— Recall.  —  A  sequestra- 
tion recalled,  on  the  ground  that  the  concur- 
ring creditor  not  being  a  creditor  in  his  own 
right  to  the  extent  required  by  the  statute,  had 
not  stated  in  the  oath  that  he  was  a  trustee  for 
other  creditors  ;  but  observed,  that  it  was  com- 
petent for  a  trustee  to  concur,  provided  it  was 
so  stated  in  the  oath.  Fulton  v.  Forbes,  9  July 
1816,  F.  C* 

1275.  Sequestration— Application  for— 
Creditor's  Affidavit  —  Cautioners  —  Joint 
Creditors.  —  An  oath  of  verity  by  one  of  two 
cautioners,  obliged  under  the  same  bond,  is 
sufficient  to  warrant  a  petition  for  sequestra- 
tion of  the  debtor  at  their  joint  instance  ;  and 


it  is  no  objection  that  a  year  has  intervened 
between  the  date  of  the  oath  and  the  applica- 
tion for  sequestration.  Greenhill  v.  (fumine, 
1824,  2  S.  624  * 

1276.  Sequestration— Application  for— 
Creditor's  Affidavit. — Objections  to  sequestra- 
tion of  the  estates  of  a  deceased  debtor,  that 
the  petitioning  creditor  had  not  in  his  oath 
specified  certain  securities  (which  he  disputed 
that  he  possessed);  that  while  he  claimed 
interest,  he  had  not  specified  the  amount,  and 
the  accumulated  sum  of  principal  and  interest ; 
and  that  upon  an  adjustment  of  the  mutual 
claims  of  the  parties,  he  was  not  a  creditor  of 
the  deceased,  repelled.  Learmonth  v.  Potion, 
1845,  7  D.  1094;  17  J.  564* 

1277.  Sequestration— Application  for— 
Creditor's  Affidavit— Agent— Act  1  and  2 
Vict.  c.  41,  8.  9.— i/etathataproniissorv-note 
granted  to  "  A,  as  agent  for  B,"  entitled  A  to 
make  an  affidavit  as  creditor  of  the  granter,  and 
to  concur  in  the  granter's  petition  for  seques- 
tration, and  consequently  that  it  was  not 
necessary  to  depone  that  the  debt  had  not 
been  paid  to  B.  Wixon  <k  Deans  v.  Nicoll  <fc 
Co.,  1849,  11  D.  1188 ;  21  J.  471* 

1278.  Sequestration— Application  for— 
Creditor's  Affidavit—  Agent  —  Recall  of 
Sequestration. — An  application  for  sequestra- 
tion under  the  Act  2  and  3  Vict.  c.  41,  was 

S resented  with  the  concurrence  of  a  creditor 
escribed  in  his  affidavit  as  agent  for  a  bank, 
who  deponed  that  the  bankrupt  was  indebted 
to  him  "  as  agent "  in  the  sum  contained  in  a 
bill  indorsed  to  the  bank,  and  held  by  the 
deponent  as  their  agent.  In  an  application 
for  the  recall  of  the  sequestration,  objections 
sustained  to  the  affidavit  of  the  concurring 
creditor,  that  he  was  not  creditor  in  the  bill ; 
that  he  was  not  an  officer  of  the  bank  entitled 
to  swear  the  affidavit ;  and  that  in  the  affidavit 
he  had  wrongly  set  forth  that  he  was  the  party 
to  whom  the  debt  was  owing.  Held  that,  the 
concurring  creditor  having  no  interest,  the 
sequestration  must  be  recalled,  and  could  not 
be  supported  by  the  concurrence  of  a  creditor 
compearing  in  the  application  for  recall,  or  by 
the  approval  of  the  creditors  who  had  ranked. 
Campbell  v.  MyUs,  1853,  15  D.  685  ;  25  J.  413  ; 
2  Stuart  409  * 

1279.  Sequestration— Application  for  — 
Creditor's  Debt  — Bill  — Erasure.  — In  an 

application  for  sequestration  the  petition- 
ing creditor  founded  on  a  bill.  The  bill  had 
its  date  written  on  an  erasure.  Held  that  it 
could  form  no  warrant  for  summary  diligence, 
and  that  proof  as  to  the  erasure  was  incom- 
petent. M'Rodie  v.  Halley,  1850,  12  D.  816 ; 
22  J.  353  * 

1280.  Sequestration— Application  for— 
Creditor's  Debt— Understamping  of  Assig- 
nation.— Held  (1)  that  it  was  competent  for  a 
creditor  to  apply  for  sequestration,  whose  debt 
was  for  the  statutory  amount  but  consisted 
partly  of  a  debt  purchased  by  him  at  an 
undervalue  subsequent  to  the  bankruptcy  and 
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although  the  assignation  to  him  was  signed 
only  by  a  firm ;  and  (2)  that,  the  assignation  to 
this  debt  being  understaniped,  as  the  court  in 
awarding  sequestration  was  ignorant  of  the 
error  and  as  it  was  subsequently  corrected,  the 
sequestration  was  valid.  Robb  v.  Forrest,  1831, 
5W.&S.  740.    Affg.  8  S.  839  &  1035  * 

1281.  Sequestration— Application  for— 
Creditor's  Debt  —  Affidavit  —  Recall  — 
Partnership.  —  The  court  refused  to  recall  a 
sequestration  on  the  application  of  partners  of 
a  company  alleging  that  the  creditor  who  ap- 
plied was  not  the  onerous  holder  of  the  bill 
charged  on ;  that  the  affidavit  referred  to  a  debt 
of  the  company,  and  not  of  the  partners  ;  and 
that  the  sequestration  was  inexpedient,  as 
there  were  only  two  creditors.  Belli*  & 
Thundercliffe  v.  M'Gregor,  1831,  10  S.  96. 

1282.  Sequestration— Application  for— 
Creditor's  Debt— Recall— Remit.—  A  peti- 
tion for  recall  of  sequestration,  on  the  ground 
that  the  concurring  creditor  was  not  a  true 
creditor  to  the  extent  required  by  law,  remitted 
of  consent  to  the  assistant  clerk  to  report  as  to 
this ;  and,  on  his  report,  the  petition  refused. 
Hunter  <k  Co.  v.  Mitchell,  1834,  12  S.  917. 

1283.  Sequestration  —  Application  for 
—  Creditor's  Debt  —  Antedated  Bill  — 
Competency  of  Objections— Recall.— Peti- 
tion for  recall  of  a  sequestration,  on  the  ground 
that  the  document  of  debt  on  which  it  was 
awarded  was  an  antedated  bill,  and  that  the 
concurring  creditor  to  whom  it  was  granted 
was  a  conjunct  and  confident  person,  refused. 
Observed,  that  an  objection  to  set  aside  a  debt 
as  a  ground  of  sequestration  must  be  capable 
of  immediate  verification.  Gumming  v.  Bailey, 
1866,  5  M.  81  ;  39  J.  46  * 

1284.  Sequestration— Application  for— 
Creditor's  Debt— Suspicious  Bill— Recall.— 
A  sequestration  recalled  at  the  instance  of 
creditors,  seeing  that  the  debt  of  the  creditor  who 
had  concurred  in  the  application  for  sequestra- 
tion was  vouched  only  by  a  bill  granted  on 
the  eve  of  the  sequestration  and  under  sus- 
picious circumstances.  Anderson  v.  Stephen, 
1868,  40  J.  498. 

1285.  Sequestration— Application  for— 
Creditor's     Debt— Contingency —Recall — 

Sequestration  recalled,  on  the  ground  that  the 
concurring  creditor's  claim  was  contingent, 
being  a  current  bill  drawn  by  the  bankrupt 
upon  and  accepted  by  a  solvent  third  party. 
Morrison  v.  Turnbull,  1832,  10  S.  259  ;  7  Fac. 
210* 

1286.  Sequestration— Application  for— 
Creditor's  Debt— Voucher— Open  Account 
— Counter  Claims— Deduction  of  Securities 
— Recall. — Held  in  a  petition  by  a  bankrupt 
for  recall  of  sequestration  (1)  that  a  balance 
claimed  on  a  joint  adventure  with  the  bankrupt 
was  not  a  debt  on  which  sequestration  could 
be  awarded  ;  (2)  that  the  averment  that  on  an 
accounting  a.  balance  would  be  found  due  by 
the  creditor  which  would  extinguish  his  debt 
(which  was  duly  vouched)  was  not  a  ground 


for  recalling  a  sequestration ;  and  (3)  that  an 
account  excerpted  from  the  creditor's  books  was 
a  sufficient  voucher  for  a  debt  arising  on  a 
contract  for  furnishing.  Opinion  that  securities 
held  by  a  petitioning  creditor  are  not  to  be 
deducted  in  estimating  his  qualification  so  as 
to  reduce  a  claim  which  otherwise  would  have 
been  sufficient  below  the  amount  required  by 
statute.  Knowles  v.  Crooks  &  Balgamie,  1866, 
3  M.  457  ;  37  J.  226* 

1287.  Sequestration— Application  for— 
Creditor's  Debt — Voucher  —  Account  — 
Recall.  —  A  sequestration  awarded  on  the 
petition  of  the  bankrupt  with  the  concurrence 
of  a  creditor,  recalled  as  incompetently  awarded, 
in  respect  the  concurring  creditor's  claim  was 
not  sufficiently  vouched,  the  voucher  being 
an  account  containing  entries,  "  To  cash  lent 
you,"  "  To  amount  of  goods,"  without  further 
specification.  Ballantyne  v.  Barrt  1867,  5  M. 
330  ;  39  J.  149  * 

1288.  Sequestration— Application  for— 
Creditor— Outlaw. — A  reversal  of  an  out- 
lawry has  a  retrospective  effect,  so  as  to  validate 
a  concurrence  of  a  party  then  outlawed  as  a 
creditor  to  an  application  for  sequestration. 
Black  v.  Kennedy,  29  June  1825,  F.  C. ;  4  S. 
124* 

1289.  Sequestration— Application  for— 
Creditor's  Petition— Proof— Competency  of 
Reclaiming  Note. — A  creditor  having  pre- 
sented a  petition  for  sequestration  of  his 
debtor's  estate,  the  debtor  appeared  to  object. 
The  Lord  Ordinary  on  the  Bills  allowed  to  the 
debtor  a  proof  of  his  averments,  and  to  the 
creditor  a  conjunct  probation.  The  debtor 
having  reclaimed,  on  the  ground  that  the  onus 
of  proof  lay  upon  the  petitioner,  the  court 
sustained  the  competency  of  the  reclaiming 
note,  recalled  the  interlocutor,  and  allowed  to 
each  party  a  proof  of  his  averments,  and  to 
both  a  conjunct  probation.  Davis  v.  Hepburn, 
1866,  5  M.  80;  39  J.  47  * 

1290.  Sequestration— Application  for— 
Creditor— Qualifications— Act  2  and  3  Vict. 

C  41. — Where  a  doubt  occurred  whether  the 
concurring  creditor  was  duly  qualified  under 
the  Act  2  and  3  Vict.  c.  41,  a  petition  for 
sequestration  superseded,  in  order  that  a  supple- 
mentary petition  might  be  presented  and  con- 
joined with  it.    A.  B.y  1840,  2  D.  1357  * 

1291.  Sequestration— Application  for— 
Competency— Act  2  and  3  Vict,  c  41, 
S.  8. — It  is  no  objection  to  an  application  for 
sequestration  without  the  debtor's  consent, 
following  upon  an  act  rendering  him  notour 
bankrupt,  that  he  had  been  previously  rendered 
notour  bankrupt  more  than  four  months  prior 
to  the  presenting  of  the  petition  for  sequestra- 
tion, and  had  continued  in  a  state  of  bank- 
ruptcy in  the  interval.  Balfour  v.  Pedie,  1841, 
3  1).  612  ;  16  Fac.  636* 

1292.  Sequestration— Application  for— 
Competency  —  Deceased  Debtor  —  Debt 
Arising  after  Death— Act  2  and  3  Vict.  c. 
41,  s.  4— Partnership.— After  the  death  of  a 
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partner  in  a  company  an  order  for  winding 
up  the  company  was  pronounced  and  a  call 
made.  The  liquidator,  in  order  to  enforce 
payment  of  the  call  on  the  deceased's  share 
froui  his  estate,  applied  for  sequestration 
thereof.  Held  that  the  application  was  incom- 
petent seeing  that  the  debt  did  not  arise  until 
after  the  deceased's  death.  JVrygkte  v.  Lindsay, 
1860,  22  D.  (H.  L.)  5  ;  3  Macq.  772 ;  32  J. 
360* 

1293.  Sequestration— Application  for— 
Deceased  Debtor— No  Insolvency— Court's 
Discretion— Act  2  and  3  Vict  41,  s.  4.— 
A  creditor  more  than  six  months  after  the 
death  of  her  debtor,  without  averring  insol- 
vency, applied  for  sequestration  of  the  estate 
under  the  Act  2  and  3  Vict.  c.  41.  Held, 
notwithstanding  it  was  alleged  that  the  estate 
was  solvent,  that  the  court  was  bound  to  award 
sequestration.  Semple  v.  Weddell,  1841,  3  D. 
411 ;  16  Fac.  431. 

1294.  Sequestration— Application  for— 
No  Insolvency- Heritable  Creditor  with 
Power  of  Sale— Expenses— 2  and  3  Vict  c 
41,  s.  4 — Deceased  Debtor.— A  party  holding 
an  heritable  bond  for  £180,  with  power  of  sale 
over  an  estate  valued  at  £2400  (upon  which 
there  was  a  preferable  security  for  £1000), 
applied  for  sequestration  of  the  estates  of  his 
deceased  debtor.  The  heir  had  not  made  up 
titles  to  the  estate,  but  he  paid  the  debt.  Held 
that  the  petitioner  was  liable  in  expenses,  as 
he  should  have  availed  himself  of  the  power 
of  sale.  Observed,  that  though  the  Act  did  not 
require  the  insolvency  of  a  deceased  debtor  as 
a  condition  to  the  sequestration  of  his  estates, 
yet  in  a  case  like  this,  sequestration  ought  not 
to  have  been  applied  for.  Weir  <k  Gardiner  v. 
Scott,  1848,  10  D.  1361 ;  20  J.  496  * 

1295.  Sequestration— Application  for— 
Meet — Lease — Fraud.—  A  company,  after  a 
petition  for  sequestration  had  been  presented, 
granted  to  a  party,  who  had  notice  of  the 
proceedings,  a  renewal  for  thirty-nine  years 
of  a  lease,  five  years  of  which  were  yet  to  run. 
The  lease  was  on  terms  highly  advantageous 
to  the  tenant,  who  had  paid  a  gratuity  for  it  to 
officers  of  the  company.  Held  that  the  lease 
was  reducible.  Fordyce  v.  York  Buildings  Co., 
1778, 11.  8380  ;  2  Pat.  500. 

1296.  Sequestration— Application  for— 
Effect  of— Lease — Bona  fides. — A  company, 
after  a  petition  to  sequestrate  had  been 
presented  to  the  court,  granted  a  lease  for  a 
rack  rent,  to  a  party  who  had  no  notice  of  the 
petition,  and  who  nad  been  in  treaty  for  the 
lease  before  the  petition  was  presented.  Held 
that  the  lease  was  not  reducible  on  the  head  of 
bankruptcy.  Thriepland  v.  Crs.  of  York  Build- 
ings Co.,  1778,  M.  8383 ;  2  Pat.  496. 

1297.  Sequestration  —  Application  for— 
Expenses.  —  A  creditor  who,  by  a  petition 
which  was  opposed,  obtained  an  award  of 
sequestration  (but  without  any  finding  as 
to  expenses),  held  entitled  to  payment  from 
the  trustee,  out  of  the  readiest  funds  of  the 


sequestrated  estate,  of  his  expenses.  Grant  v. 
Grant,  1833,  11  S.  609  * 

1298.  Sequestration— Application  for— 
Voluntary  Trust. — It  is  not  an  objection  to  a 
bankrupt  applying  for  a  sequestration,  that  he 
has  previously  granted  a  trust  deed,  to  which 
the  majority  of  creditors  have  acceded,  under 
which  the  trustees  have  acted  for  several  years. 

E.  qfKellie  v.  Crawford,  1821,  1  S.  128. 

1299.  Sequestration— Application  for— 
Voluntary  Trust  —  Bar  —  Appeal  —  Held 
that  a  creditor  was  not  barred  from  applying 
for  sequestration  of  his  debtor's  estate,  though 
he  had  agreed,  in  acceding  to  a  trust,  to  sus- 
pend all  diligence  till  the  conclusion  of  an 
action,  as  to  an  entail  of  the  debtor's  lands,  and 
that  action,  though  finally  decided  in  the  Court 
of  Session,  was  still  open  to  be  appealed.  Jopp 
v.  Sir  A.  L.  Hay,  1844,  7  D.  260 ;  17  J.  104* 

1300.  Sequestration— Award  — Appeal 
— Where  the  Lord  Ordinary  on  the  Bills  in 
vacation  awarded  sequestration,  and  within 
the  reclaiming  days  a  "reclaiming  note  or 
petition  "  was  presented  to  have  the  judgment 
reviewed,  or  to  have  a  recall  of  sequestration 
granted,  held  that  it  could  only  be  entertained 
as  a  petition  for  recall.  Bellis  da  Thunder- 
cliffe  v.  APGregor,  1831, 10  S.  96. 

1301.  Sequestration  —  A  ward  —  Bill — 
Accounting. — Held  that  a  sequestration  was 
properly  awarded  in  respect  of  a  bill  held  by 
the  petitioner,  and  an  accounting  for  the 
purpose  of  showing  that  the  amount  of  the 
bill  was  not  due  refused  as  incompetent. 
Smith,  Petitioner,  1867,  4  S.  L.  R.  28. 

1302.  Sequestration—  Award  —  Compe- 
tency —  Parties  Entitled  to  —  Trader,  Mer- 
chant, etc.— Acts  33  Geo.  m.  c.  74,  s.  13 ;  54 
Geo.  m.  c.  137,  s.  15 ;  and  2  and  3  Vict.  c. 
41,  8.  5. — The  persons  who  may  be  sequestrated 
are  described  in  54  Geo.  in.  c  137,  s.  15  as  "  any 
person  being  a  merchant  or  trader  in  Scotland, 
m  gross  or  by  retail,  or  a  banker,  broker  or 
underwriter,  or  a  manufacturer  or  artificer, 
and  in  general  any  person  who,  either  for 
himself  or  as  agent  or  factor  for  others,  seeke 
his  living  by  buying  and  selling,  or  by  the 
workmanship  of  goods  or  commodities,  or  by 
any  of  the  foregoing  occupations,  or  holds  a 
share  in  any  such  undertaking." 

The  following  were  held  to  fall  under  this 
description :  A  clergyman  trading  as  a 
printer  (A.  B.,  1823,  2  S.  526) ;  a  cattle-dealer 
{Hunters  v.  Alison,  1823, 2  S.  472) ;  a  coal  lessee 
(Taylor  v.  Little,  1822,  1  Shaw's  Apps.  254) ; 
limeburner  (Stewart  v.  Greig,   15  Feb.   1812, 

F.  C.) ;  shipowner  (M'Cracken  v.  Brown^  1822, 
1  S.  559);  trader  who  hail  discontinued  business 
but  whose  trade  debts  were  unpaid  (Dick  v. 
LyalVs  Trs.,  28  Jan.  1815,  F.  C. ;  Cramond  v. 
Hogg,  21  Feb.  1815,  F.  C. ;  Grant  v.  Baillie, 
1832,  6  W.  &  S.  40) ;  writer  owning  insurance 
stock  (Lugton  v.  Molle,  1831,  9  S.  647) ;  writer 
engaged  in  building  transactions  (Cookv.  CutheVs 
Tr.,  1829, 7  S.  452  ;  4  Fac.  573)  ;  writer  acting 
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as  commission  agent  (Fraser,  1828,  7  S.  217  ; 
4  Fac.  259). 

The  following  held  not  to  fall  under  the 
description  :  An  advocate  who  had  purchased 
shares  for  the  purpose  of  sequestration  (Carrkk, 
Broum  &  Co.  v.  Rainsford,  1833,  12  S.  264  ; 
9  Fac.  163) ;  bank  agent  (E.  ofKeUiev.  Crawford, 
28  Feb.  1821,  F.  C  ;  IS.  128) ;  farmer  (Grieve, 
4  Feb.  1817,  F.  C. ;  Stevensonv.  M'Laren,  1822, 

1  S.  402) ;  landowner  engaged  in  building 
transactions  (Balfour  v.  Baynes,  1  Mar.  1821, 
F.  C.) ;  person  who  had  insured  his  life  in  a 
mutual  company  (Hunter  v.  Gardiner,  1831, 9  S. 
383 ;  6  Fac.  283) ;  surgeon  (Lyle  v.  Kennedy, 
1824,  3  S.  233) ;  teacher  engaged  in  building 
speculations  (Ritchie  v.  Steven,  25  May  1816, 
F.  C.)  ;  trader  who  had  ceased  to  trade  (Ogilvie 
db  Co.  v.  Simpson,  1837,  15  S.  746  ;  12  Fac.  694. 
Wotherspoon  v.  Watson,  1823,  2  S.  463) ;  un- 
licensed horse-dealer  (Ogilvie  v.  Robertson,  1824, 
3  S.  86) ;  weaver  (Rodger  v.  Kay,  1834,  12  S. 
317}.* 

The  Act  2  and  3  Vict.  c.  41,  s.  5  extends  the 
description  of  parties  who  may  be  sequestrated. 
The  following  were  held  to  fall  under  the 
extended  description  :  A  peer  who  held  shares 
in  an  unincorporated  bank  (Paterson  v.  M.  of 
Huntly,  1839, 2  D.  1  ;  15  Fac.  1) ;  a  trader  who 
had  ceased  to  trade  but  whose  trade  debts  were 
unpaid  (Jopp  v.  Hay,  1845,  7  D.  260 ;  17  J. 
104) ;  a  person  who  lived  by  dealing  in  com- 
pany shares  (Boyd,  1847,  9  D.  1555  ;  19  J.  691).* 

1303.  Sequestration  —  Award  —  Com  - 
petency  — Act' 54  Geo.  in.  c.  137,  s.  15— 
Diligence.  —  The  above  Act  provides  that 
sequestration  may  be  awarded  within  four 
months  of  the  last  step  of  diligence.  Where 
the  debtor  was  in  prison  at  the  date  of  the 
application  for  sequestration,  the  application 
was  refused,  as  he  had  been  imprisoned  outwith 
the  four  months.  Cochran  v.  M'Laren,  1835, 13 
S.  387;  10  Fac.  207.  But  where  a  creditor 
raised  diligence  and  obtained  an  execution  of 
search  and  after  four  months  a  new  search  was 
made,  held  a  petition  within  four  months  of  the 
second  search  was  competent.  MlGavin  v. 
Robertson,  1834, 13  S.  81 ;  10  Fac.  66.  Balfour  v. 
Pedis,  1841,  3  D.  612  ;  16  Fac.  636.  See  aleo 
as  to  diligence  required  under  the  Act,  Marshall 
v.  Irvine,  1834,  13  S.  179  ;  10  Fac.  123  * 

1304.  Sequestration  —  Award  —  Com- 
petency —  Royal  Burgh.  —  Sequestration  of 
the  estates  of  a  royal  burgh  held  to  be  competent 
under  the  Bankruptcy  (Scotland)  Act  1856,  19 
and  20  Vict.  c.  79.  Wotherspoon  <k  Hope  v. 
Mags,  of  Linlithgow,  1863,  2  M.  348 ;  36  J. 
171.  See  as  to  earlier  Acts,  Hogan  v.  Mags, 
of  Musselburgh,  1853,  15  D.  417  ;  25  J.  250  ; 

2  Stuart  236  * 

1305.  Sequestration  —  Award  —  Compe- 
tency—Act 2  and  3  Vict  c.  41,  s.  5.— Where 
a  debtor  had  not  carried  on  business,  nor  had 
a  dwelling-house  or  place  of  business  in 
Scotland  within  a  year  previous  to  the  date  of 
an  application  for  sequestration  without  his 
consent,  and  had  not  been  made  notour  bank- 
rupt, held  that  the  mere  circumstance  of  having 


retired  to  and  remained  in  the  sanctuary  for 
upwards  of  sixty  days  was  not  sufficient  to 
make  him  liable  to  sequestration.  Plock  v. 
Wallace,  1841,  4  D.  271  ;  14  J.  107. 

1306.  Sequestration  —  Award  —  Compe- 
tency— Constructive  Domicile— 2  and  3 
Vict  c.  41,  8.  4— Deceased  Debtor.— A  party 
left  Edinburgh  for  Australia  being  notour 
bankrupt.  He  died  in  temporary  lodgings 
about  a  month  after  landing  in  Australia. 
Held  that  he  had  constructively  a  dwelling- 
house  in  Scotland  and  sequestration  awarded. 
Blair,  1846,  8  D.  807 ;  18  J.  426. 

1307.  Sequestration  —  Award  —  Compe- 
tency—Diligence—No Execution  of  Search 
— Notour  Bankruptcy. — A  charge  on  letters 
of  homing,  followed  by  arrestment  not  loosed 
within  the  proper  time  against  a  party  f  ugitated 
as  furth  of  the  kingdom,  without  an  execution 
of  search,  is  sufficient  to  found  an  application 
for  sequestration.  Cheyne  v.  Walker,  1828, 
7  S.  60  ;  4  Fac.  56  * 

1 308.  Sequestration  —  Award  —  Compe- 
tency—Diligence—Act 54  Geo.  m.  c  137, 
s.  15— Notour  Bankruptcy.— Arrestment  on 
the  dependence  held  not  to  be  diligence  such 
as  to  render  a  party  liable  to  sequestration. 
Marshall  v.  Irvine,  1834,  13  S.  179 ;  10  Fac. 
123* 

1309.  Sequestration  — Award  — Compe- 
tency—Diligence— Act  54  Geo.  in.  c  137. 

— Objections  to  the  award  of  sequestration  on 
the  ground  that,  in  the  letters  of  horning 
founded  on  in  the  application,  the  formalities  of 
the  Act  1579  c.  75  were  not  complied  with, 
repelled.  National  Bank  v.  Johnstone,  1836,  15 
S.  289  ;  12  Fac.  261. 

1310.  Sequestration— Award— Consigna- 
tion of  Debt— Deceased  Debtor— Act  2 
and  3  Vict,  c  41,  8.  4. — Sequestration  of  the 
estate  of  a  deceased  debtor  refused,  upon  con- 
signation of  the  debt  of  the  applicant  by  a 
judicial  factor,  who  had  raised  a  reduction  of 
the  ground  of  debt.  Alexander  v.  Barclay, 
1845,  7D.  264;  17  J.  130* 

1311.  Sequestration— Award— Consigna- 
tion of  Debt  —  Deceased  Debtor  —  Ex- 
penses.— A  petition  for  sequestration  of  a 
deceased's  estate  refused  on  consignation  of  the 
debt  being  made,  but  expenses  to  the  deceased's 
representative  refused  owing  to  his  conduct. 
Steele  v.  M'Ewan,  1852,  14  D.  348  ;  24  J.  161  ; 
1  Stuart  284.  Rodger  v.  Gellatly's  Trs.,  1850, 
12  D.  985  ;  22  J.  436* 

1312.  Sequestration— Award— Deceased 
Debtor— Commissioners— Sale  of  Lands.— 
A  note  of  suspension  of  a  charge  for  the  price 
was  presented  by  the  purchaser  of  the  lands 
of  a  deceased  bankrupt,  on  the  ground  (1) 
that  though  twenty-one  days  had  elapsed  from 
the  date  of  citation,  given  personally  to  the 
bankrupt's  successor  and  his  factor  loco  tutorie, 
yet  it  was  only  on  the  twenty- first  day  after 
an  edictal  citation  of  tutors  and  curators  when 
sequestration  was  awarded ;  and  (2)  that  though 
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the  commissioners  in  the  bankruptcy  were 
willing  to  sign  the  disposition  along  with  the 
trustee,  they  had  not  signed  the  articles  of  roup, 
nor  consented  to  the  upset  price.  Note  of 
suspension  refused.  Colville  v.  Malcolm,  1843, 
15  J.  465  * 

1313.  Sequestration— Award— Deceased 
Debtor— Act  2  and  3  Vict,  c.  41,  s.  i.—Held 
that  the  4th  section  of  the  Act  providing  that 
no  sequestration  of  the  estates  of  a  deceased 
debtor  shall  be  made  within  six  months  of 
his  death,  includes  not  merely  the  award  of 
sequestration,  but  any  application  for  it  within 
that  period.      Taylor  cfc  Kirkland  v.  Esplin, 

1849,  11  D.  1016 ;  21J.  362. 

1314.  Sequestration— Award— Deceased 
Debtor— Executor— Creditor— Act  2  and  3 
Vict.  c.  41— Retrospective  Effect— Seques- 
tration awarded  under  the  stat.  2  and  3  Vict. 
c.  41  of  the  estate  of  a  deceased  debtor,  although 
it  had  been  previously  under  the  management 
of  an  executor-creditor  confirmed,  and  the 
debtor  died  before  the  date  of  the  Act.  Mac- 
donate  v.  Auld,  1840,  2  D.  1104;  15  Fac. 
1175* 

1315.  Sequestration— Award— Date  of— 
Claim— Affidavit— Interest— Alteration.  — 
A  sequestration  was  awarded  on  16th  December. 
There  being  an  error  in  the  petition,  a  new 
petition  was  presented,  was  conjoined  with 
the  first,  and  sequestration  was  awarded  on 
20th  December.  Held  that  a  creditor  could 
not  claim  interest  on  his  debt  till  the  20th ; 
but  that  the  fact  that  he  done  so  in  his  affi- 
davit did  not  render  his  claim  null  so  as  to 
prevent  his  voting  for  the  trustee.  Question : 
Which  was  the  dace  of  the  sequestration  ?  Love 
v.  Anderson,  1846,  8  D.  1016  ;  18  J.  522  * 

1316.  Sequestration  —  Award  —  Discre- 
tion of  Court— Act  2  and  3  Vict.  c.  41— 
Deceased  Debtor— English  Proceedings.— 

Sequestration  of  the  estates  of  a  deceased 
debtor  awarded  under  2  and  3  Vict.  c.  41, 
although  they  had  been  previously  under 
the  management  of  a  judicial  factor,  and  part 
was  under  the  jurisdiction  of  the  English 
Court  of  Chancery,  and  the  debtor  had  died 
before  the  date  of  the  Act.  Observed  that  if 
the  statutory  requirements  were  present  the 
court  had  no  discretion  as  to  awarding  seques- 
tration. NewalVs  Trs.  v.  Aitchison,  1840,  2  D. 
1108  ;  15  Fac.  1183.  See  SempU  v.  Weddell, 
1841,  3  D.  411 ;  16  Fac.  431* 

1317.  Sequestration  —  A  ward  —  Discre- 
tion of  Court— Oppression— Act  1  and  2 
Vict,  a  41. — Held  that  the  court  is  not  bound 
in  every  case  to  award  sequestration  when  evi- 
dence of  notour  bankruptcy  is  produced,  but 
may,  if  they  see  cause,  refuse  the  application  ; 
and  therefore,  where  a  landlord  who  had  in 
virtue  of  his  hypothec  sequestrated  the  whole 
effects  of  the  bankrupt,  was  the  petitioner, 
they  refused  the  application.  Speid  v.  Stirton, 
1860,  12  D.  985 ;  22  J.  433.     Milne  v.  Milne, 

1850,  12  D.  1007  ;  22  J.  449.  Campbell  &  Beck 
v.  Macfarlane,  1862,  24  D.  1097 ;  34  J.  545.  * 


1318.  Sequestration— Award— Entry  in 
Minute-Book — Interdict.  — I n terdict  granted 
against  entering  an  interlocutor  awarding 
sequestration  in  the  general  minute-book, 
the  application  for  sequestration  having  been 
abandoned  and  withdrawn.  A.  B.,  1835, 
13  S.  262  * 

1319.  Sequestration  —  Award  —  Objec- 
tions to  — Competency  o£  —  In  awarding 
sequestration  it  is  incompetent  to  enter  into 
objections  other  than  that  the  applicant  is  not 
within  the  description  of  persons  in  the  statute, 
or  that  the  concurrence  is  not  such  as  the 
statute  requires,  —  other  objections  forming 
merely  a  ground  for  recall.  Thomson  d:  Sons 
v.  Broom,  24  Feb.  1827,  5  S.  468  ;  2  Fac.  268  * 

1320.  Sequestration  —  Award  —  Objec- 
tions to— Title  to  Object —Question,  whether 
a  creditor  is  entitled  to  oppose  sequestration 
being  awarded,  although  no  opposition  is  made 
by  the  debtor.  Cheyne  v.  Walker,  1828,  7  S. 
60 ;  4  Fac.  56  * 

1321.  Sequestration  —  Award  —  Objec- 
tions to— Appeal  as  to  Diligence.— It  is  not 
sufficient  to  prevent  a  sequestration  that  the 
debtor  has  appealed  against  a  judgment  of  the 
court  sustaining  the  diligence  on  which  he  had 
been  rendered  bankrupt.  Ker  v.  Scot,  1829, 
7  S.  438.    Affg.  4  W.  &  S.  441 ;  4  Fac.  658. 

1322.  Sequestration  —  Award  —  Objec- 
tions to— Deceased  Debtor— Act  2  and  3 
Vict.  c.  41,  s.  14. — Held  premature  to  dispose 
of  objections  to  the  sequestration  of  an  estate 
of  a  deceased  debtor  until  citation  and  Gazette 
intimation  to  the  successors,  (hrdon  v.  Paul, 
1855,  17  D.  779  ;  27  J.  404  * 

1323.  Sequestration— Award— Objection 
to— Payment  of  the  Debt— 2  and  3  Vict, 
c.  41. — It  is  no  objection  to  awarding  seques- 
tration that  the  petitioning  creditor  refused 
a  tender  of  payment  by  the  debtor's  guarantor 
(which  was  clogged  with  a  condition)  before 
presentation  of  the  petition  and  that  payment 
was  made  after  the  presentation.  Allan  & 
Co.  v.  Thomson,  1840,  3  D.  152  * 

1324.  Sequestration— Award— Objections 
to  —  Supersession  of  Voluntary  Trust.— 

Sequestration  under  the  Bankrupt  Act  awarded, 
though  opposed  by  the  trustees  under  a 
private  trust  deed,  in  respect  inter  alia  that 
the  creditors  who  acceded  had  done  so  on  con- 
dition of  the  bankrupt  giving  satisfactory 
explanations  of  his  affaire,  and  that  the  peti- 
tioning creditors  were  not  satisfied  with  the 
explanations  given  ;  that  all  the  creditors  had 
not  acceded ;  and  that  under  the  trust  much 
litigation  was  threatened  respecting  alleged 
preferences  by  the  bankrupt.  Lockie  v.  Mason, 
1837, 15  S.  547  ;  12  Fac.  523  * 

1325.  Sequestration  —  Award  —  Volun- 
tary Trust— Notour  Bankruptcy— Validity 
of  Diligence. — An  application  for  sequestra- 
tion by  creditors  granted  although  (1)  the 
debtor  had  granted  a  trust  to  which  the 
petitioners    had   acceded    (but  all  the  other 
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creditors  had  not)  ;  and  (2)  the  trust  contained 
a  mandate  to  the  trustee  to  apply  for  seques- 
tration ;  and  an  objection  that  the  proceed- 
ings to  make  the  debtor  notour  bankrupt  were 
invalid  as  the  creditor  using  them  had  acceded 
to  the  trust,  repelled.  Campbell  &  Beck  v. 
Macfarlane,  1862,  24  D.  1097 ;  34  J.  645  * 

1326.  Sequestration  —  Bill  Chamber  — 
Extracts. — Extracts  in  sequestrations  ought  to 
be  issued  by  the  extractor  of  court,  and  not  by 
the  BUI  Chamber  clerk.    Anon.  1842,  4  D.  877. 

1327.  Sequestration  —  Bill  Chamber  — 
Petition  for  Becall— Signature— Act  2  and 
3  Vict,  c  41. — Sequestration  under  the  Act 
1  and  2  Vict,  c  41  is  a  proper  Bill  Chamber 
process,  and  therefore  to  be  regulated  by  the 
rules  applicable  to  processes  in  the  Bill 
Chamber.  A  petition  for  recall  of  sequestra- 
tion may  competently  be  signed  by  the  peti- 
tioner's agent.  Scott  ds  Allan  v.  Anstruther, 
1848,  10  D.  732  ;  20  J.  249  * 

1328.  Sequestration  —  Bill  Chamber- 
Extract — Expenses.— The  extract  of  an  inter- 
locutor by  the  Inner  House,  decerning  for  a 
petitioner's  expenses  in  an  application  for  the 
recall  of  a  sequestration,  falls  to  be  given  out 
by  the  Bill  Chamber  clerk,  and  not  by  the 
Extractor  of  Court.  Ferguson,  1854, 17  D.  263 ; 
27  J.  120. 

1329.  Sequestration  —  Citation.  —  Held 
that  a  debtor  was  well  cited,  by  leaving  a  copy 
of  the  petition  and  deliverance  "within  his 
said  father's  dwelling-house  in  Newburgh,  with 
whom  he  lives  and  resides  when  not  at  sea." 
Brown  v.  M'Callum,  1845,  7  D.  423  ;  17  J.  217  * 

1330.  Sequestration  —  Effect  of  on 
Agent's  Bight  of  Indemnification.  —  The 
sequestration  of  the  consigner's  estate  does  not 
bar  a  commission  agent  who  has  made  advances 
on  the  consigned  goods  from  selling  them  for 
his  indemnification.  Broughton  v.  Stewart, 
Primrose  db  Co.,  17  Dec.  1814,  F.  C  * 

1331.  Sequestration— Effect  on  Arbitra- 
tion— The  bankruptcy  and  sequestration  of 
the  estate  of  one  of  two  parties  in  an  arbitra- 
tion do  not  put  an  end  to  it ;  and  a  decree 
pronounced  after  notice  to  the  trustee  to 
appear,  found  effectual.  Grant  v.  Girdwood 
db  Co.,  23  June  1820,  F.  C  * 

1332.  Sequestration  —  Effect  —  Decree 
against  Sequestrated  Company.— It  is  no 
objection  to  a  decree  against  a  company  that 
it  was  pronounced  after  sequestration  and  the 
death  of  the  sole  partner,  notice  having  been 
given  to  the  creditors  and  representatives,  who 
declined  to  appear.  Hamilton  v.  M'Gilp,  1826, 
5  S.  140  * 

1333.  Sequestration  —  Effect  on  Dili- 
gence.— Sequestration  not  allowed  to  stay  a 
poinding  of  the  ground ;  but  decree  given, 
reserving  all  objections  to  the  preference. 
Kinnears  v.  Watsons,  1832,  11  S.  46. 

As  to  the  effect  of  a  sequestration  on  an 
inhibition  previously  used,  see  Holmes  v.  Beid, 
1829,  7  S.  535  ;  4  Fac.  782. 


1334.  Sequestration  — Effect  of— Land- 
lord's Hypothec  —  Act  54  Geo.  nx  c.  137, 

8.  5. — A  sequestration  under  the  Bankrupt 
Act  does  not  deprive  a  landlord  of  his  right 
to  sequestrate  and  have  a  judicial  manager 
of  the  crop  and  farm  named  in  execution  of 
his  hypothec.  E.  of  Wemyss  v.  Hewat,  1818, 
Hume  233. 

1335.  Sequestration  —  Effect  of —Recall 
of  Mandate. — A  proprietor  granted  a  bond 
and  disposition  in  security  of  a  loan,' and  also 
a  letter  by  which  he  agreed  that  the  lender 
should  appoint  a  factor  to  uplift  the  rents,  but 
to  account  to  the  proprietor  for  his  intromis- 
sions after  paying  the  interest  of  the  loan.  A 
factor  was  appointed.  Held  that  this  agree- 
ment was  practically  putting  the  lender  in 
possession  of  the  rents,  and  that  the  appoint- 
ment was  not  recalled  by  the  sequestration 
of  the  proprietor.  Lindsay  v.  Brown,  1868, 
6  S.  L.  R.  125. 

1336.  Sequestration— Expenses  of  Con- 
curring Creditor— Act  2  and  3  Vict,  c  41, 

8.  51. — In  a  question  with  prior  adjudging 
creditors,  held  that  the  expenses  of  obtaining 
a  sequestration  under  2  ana  3  Vict.  c.  41  were 
to  be  paid  to  the  concurring  creditor,  so  far  as 
there  were  funds  in  the  hands  of  the  trustee 
not  affected  by  the  adjudications.  Taylor  v. 
Hunter,  1840,  2  D.  512,  812. 

1337.  Sequestration— Expenses  — Guar- 
antee.—  A  party  guaranteeing  the  expenses 
of  a  sequestration  on  the  discharge  of  the 
bankrupt,  is  liable  to  the  trustee,  although 
the  letter  be  not  laid  before  the  creditors  nor 
before  the  court.  Tweedie  v.  M'Intyre,  1823, 
2  S.  361  * 

1338.  Sequestration— Expenses  of— Com- 
position-Contract—Cautioner.— It  is  com- 
petent for  a  cautioner  under  a  composition  in  a 
sequestration  to  open  up  a  decree  in  absence 
against  the  bankrupt  for  the  expenses  of  the 
sequestration  in  order  to  have  the  amount 
taxed.    BrownUe  v.  Millar,  1831,  9  S.  384  * 

1339.  Sequestration  — Expenses  — Scale 
of— Act  2  and  3  Vict  c.  41,  s.  132.— Held 
that  an  award  of  expenses  according  to  the 
table  of  fees  of  the  Court  of  Session  in  place 
of  that  of  the  sheriff  court  was  not  such  an 
excess  of  power  by  the  sheriff  as  to  render  a 
reduction  competent.  Baillie  v.  M* Gibbon, 
1848,  6  Bell  260 ;  20  J.  358.  Affg.  8  D.  10 ; 
18  J.  11* 

1340.  Sequestration— Becall— Affidavit 
— Illegibility. — A  creditorpetitioning  for  recall 
of  a  sequestration  produced  an  affidavit  signed 
by  herself  and  a  J.P.  An  objection  to  the 
affidavit  on  the  ground  that  her  signature  was 
illegible,  repelled-. 

Question,  whether  in  a  petition  for  recall  of 
a  sequestration  by  a  creditor  an  affidavit  is 
necessary.  Ferryman  v.  M^Glymoni,  1852,  14 
D.  508  ;  24  J.  254 ;  1  Stuart  465  * 

1341.  Sequestration  —  Becall  —  Agree- 
ment as  to. — A  sequestration  recalled  under  an 
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agreement,  by  which  the  bankrupt  became 
bound  to  pay  the  creditors  a  composition  on 
their  debts  at  certain  terms  after  the  date  of 
the  recall.  Lothian,  1839,  1  D.  401 ;  14  Fac. 
443. 

1342.  Sequestration  —  Recall— Collusive 
Application  for  Sequestration.  —  Circum- 
stances in  which  the  court  recalled  a  sequestra- 
tion, on  objections  that  the  application  had 
been  fraudulent  and  collusive.  Wood  v.  Thorn- 
ton, 1831,  9  S.  361. 

1343.  Sequestration— Eecall— Creditors' 
Concurrence. — Petition  for  recall  of  seques- 
tration, on  the  ground  of  the  heavy  expense  of 
winding  up  a  small  bankrupt  estate,  presented 
by  a  minority  of  the  creditors  in  number  and 
value,  refused.    Kid  v.  Rose,  1830,  8  S.  610  * 

1344.  Sequestration— Recall— Creditors' 
Concurrence. — A  sequestration  recalled  on  the 
application  of  the  bankrupt  and  trustee,  with 
concurrence  of  the  creditors  ranked,  no  objec- 
tion being  made.  Jamieson,  1822,  2  S.  106. 
KirUand,  1836, 14  S.  1118. 

1345.  Sequestration— Recall— Creditors' 
Concurrence. — A  petition  for  recall  of  a 
sequestration,  after  the  lapse  of  sixty  days, 
refused,  as  all  the  creditors  did  not  concur  in 
the  application.  Taylor  v.  Kerr,  1826,  4  S. 
625. 

1346.  Sequestration— Recall— Creditor's 
Title  —  Personal  Bar.  —  A  creditor  is  not 
barred  from  petitioning  for  recall  of  a  seques- 
tration, on  the  ground  that  it  was  incom- 
petently awarded,  by  having  taken  part  in  the 
proceedings  in  the  sequestration.  Ballantyne  v. 
Barr,  1867,  5  M.  330  ;  39  J.  149* 

1347.  Sequestration— Recall— Creditor's 
Title — Decree  for  Expenses. — A  party  is  not 
entitled  to  the  character  of  a  creditor,  to  the 
effect  of  applying  for  a  recall  of  a  sequestration 
where  the  ground  of  debt  is  a  decree  for 
expenses  issued  in  name  of  his  agent.  Black  v. 
Kennedy,  29  June  1826,  F.  C. ;  4  S.  124  * 

1348.  Sequestration— Recall— Creditor's 
Title. — Where  a  creditor  has  within  sixty 
days  applied  for  recall  of  a  sequestration,  and 
thereafter  withdrawn  it,  another  creditor  may 
appear,  and  insist  in  the  process.  Balmanno  v. 
Paul,  1823,  2  S.  493. 

1349.  Sequestration— Recall— Discretion 
of  Court— Collusion  as  to  Sequestration- 
Creditor's  Title  — Personal  Bar— Bank- 
ruptcy Act  1856,  S.  31.— The  power  to  re- 
call a  sequestration  is  a  discretionary  one. 

Where  a  creditor  petitioned  for  recall  on 
the  ground  that  sequestration  was  collusively 
obtained,  the  court  refused  the  petition,  as  it 
was  not  shown  that  the  sequestration  was 
prejudicial  to  the  estate  or  the  creditors,  and 
as  the  petitioning  creditor  had  taken  steps  in 
the  sequestration  which  barred  him  from 
seeking  recall.  Ure  v.  M'Cubbin,  1867,  19  D. 
768  ;  29  J.  363* 

1350.  Sequestration— Recall— Effect  o£ 
— Observed  that  the  effect  of  a  claim  and  pro- 


duction in  a  subsisting  sequestration  would  not 
be  done  away  by  a  subsequent  recall,  as  im- 
properly awarded.  Crawford's  Trs.  v.  Haig, 
1827,  6  S.  705  ;  2  Fac.  506. 

1351.  Sequestration— Recall  — Expenses 
—Bankruptcy  Amendment  Act  1860,  s.  2. 

— A  petition  for  recall  of  the  sequestration  of 
an  English  debtor  was  opposed  unsuccessfully 
by  him.  Held  that  he  was  liable  in  expenses, 
except  those  of  presenting  the  petition,  which 
could  not  be  allowed  as  it  was  a  proceeding 
required  by  the  statute  whether  the  debtor 
appeared  or  not.  Smith  Brothers  d:  Co.  v. 
Rostron,  1860,  23  D.  140 ;  33  J.  16  * 

1352.  Sequestration  —  Recall—  Foreign 
—Creditors— Bankruptcy  Amendment  Act 
1860,  S.  2.  —  Section  2  of  the  Bankruptcy 
Amendment  Act  1860  does  not  apply  where 
the  majority  of  creditors  reside  outside  the 
United  Kingdom.  Smith,  Payne,  db  Smith  v. 
Rischmann,  1869,  8  M.  100;  42  J.  48* 

1353.  Sequestration  —  Recall  —  Grounds 

o£ — It  is  competent  for  a  party  who  has  un- 
successfully opposed  the  granting  of  a  petition 
for  sequestration  to  apply  for  recall  of  the 
sequestration,  on  the  same  grounds  as  had  been 
repelled  at  the  granting  of  the  sequestration. 
Elder  v.  Thomson,  Elder,  d:  Burn,  1860,  12  D. 
994  ;  22  J.  440  * 

1354.  Sequestration  —  Recall— Improper 
Process  —  No  Estate.  —  Circumstances  in 
which  a  sequestration,  awarded  on  the  petition 
of  a  creditor,  was  recalled  on  the  petition  of 
the  bankrupt,  on  the  ground  that  it  had  been 
obtained  by  an  improper  use  of  the  process. 
Observed  that  the  want  of  apparent  estate  is 
of  itself  no  ground  for  refusing  or  recalling 
sequestration.  Gardner  v.  Woodside,  1862,  24 
D.  1133;  34  J.  564* 

1355.  Sequestration— Recall— Insanity. 
— It  is  no  reason  for  recalling  a  sequestration 
that  the  party  sequestrated  became  insane, 
after  having  granted  a  mandate  to  another  to 
conduct  his  business,  and  that  the  debt  on 
which  sequestration  was  awarded  was  incurred 
under  that  other's  management.  Pollock  v. 
Paterson,  10  Dec.  1811,  F.  C. ;  Buch.  220.  See 
Spence,  7  July  1812,  F.  C  * 

1356.  Sequestration  — Recall— Petition 
for— Proper  Respondent. —  A  petition  for 
recall  of  a  sequestration  held  to  be  properly 
directed  against  the  interim  factor  on  the 
estate,  although  a  trustee  had  been  elected, 
seeing  that  his  election  had  not  yet  been 
confirmed.  Arnold  v.  Winton,  1852, 14  D.  986 ; 
24  J.  663* 

1357.  Sequestration  —  Recall  —  Undis- 
charged Bankrupt  Trustee.  —  The  court 
refused  to  recall  a  sequestration  on  a  petition 
by  a  single  creditor,  on  the  ground  that  the 
concurring  creditor,  who  was  elected  interim 
factor  and  trustee,  was  an  undischarged  bank- 
rupt ;  but  directed  him  to  call  a  general  meeting 
of  the  creditors  to  consider  the  matter.  M'Nab 
v.  Hunter,  1851,  14  D.  182;  24  J.  125; 
1  Stuart  165  * 
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1 358.  Sequestration  —  Reduction  —  Con- 
currence in  Application  for  Sequestration- 
Sale  of  Estate. — A  party  sought  to  reduce  a 
sequestration  and  an  assignation  of  the  subjects 
by  the  trustee  to  a  purchaser  at  a  public  roup. 
He  averred  that  the  bankrupt  had  concocted 
the  debt  of  the  creditor  concurring  in  the 
application  for  sequestration,  and  that  the 
purchaser  knew  this.  Held  that  this  averment 
was  irrelevant.  Muir  v.  Kerr,  1870,  8  S.  L.  R. 
117. 

1359.  Sequestration— Remit— A  seques- 
tration awarded  upon  the  petition  of  a  party 
described  as  "  sometime  residing "  in  England, 
and  "now  residing  in  Stornoway,"  witn  the 
concurrence  of  an  English  creditor,  remitted 
to  the  sheriff  of  Edinburgh  and  not  to  the 
sheriff  of  Ross.  Cole,  1860,  22  D.  1031  ;  32 
J.  449. 

1360.  Sequestration  —  Sederunt-Book  — 
Duplicate — Evidence. — The  statutory  dupli- 
cate of  a  sederunt-book  in  a  sequestration 
lodged  in  the  Court  of  Session  is  equally 
admissible  as  evidence  with  the  original. 
Hunter  v.  Carson,  1822,  3  Mur.  232. 

1361.  Sequestration  —  Sederunt-Book  — 
Loss  of— Notice  to  Lodge  Claims.— Author- 
ity refused  to  make  up  a  new  sederunt-book  in 
place  of  the  original,  which  had  been  lost. 
Christie,  1827,  5  S.  235  * 

Where  a  sequestration  had  not  been  proceeded 
with,  there  being  no  funds,  and  the  sederunt- 
books  and  other  papers  had  been  lost,  the 
trustee,  on  the  bankrupt  afterwards  succeeding 
to  property,  petitioned  the  court  for  powers  to 
carry  through  the  sequestration  notwithstand- 
ing the  loss  of  the  papers.  The  court  author- 
ised a  notice  to  be  given  to  creditors  to  lodge 
claims  in  order  that  the  sequestration  might 
proceed,  and  quoad  ultra  superseded  considera- 
tion of  the  petition.  Foulds,  1872,  9  S.  L.  R. 
631. 

1362.  Sequestration  —  Sederunt-Book  — 
Possession  of— Presumption.— It  being  the 
duty  of  the  trustee  in  a  sequestration  to  take 
charge  of  the  sederunt-book,  the  presumption 
is,  even  in  a  question  with  the  law  agent,  that 
it  is  in  his  possession.  Question,  whether  it  is 
relevant  for  the  trustee  to  aver  general  practice, 
or  even  a  specific  fact,  at  variance  with  his 
statutory  duty.  IFotherspoon  v.  Laidlaw,  1843, 
6  D.  88  ;  16  J.  83  * 

1363.  Sequestration  —  Sheriff  -  Clerk  — 
Fees. — A  sheriff  -clerk  held  by  the  Lord  Ordin- 
ary not  entitled  to  charge  for  writing  a  letter  in 
addition  to  the  statutory  fee  of  Is.  payable  on 
each  transmission  of  the  proceedings  in  a  seques- 
tration.    Orr  v.  Speid  <£•  Will,  1843,  5  D.  754. 

1364.  Sequestration— States— Lodging- 
Prorogation  of  Period. — Where,  owing  to  a 
competition  for  the  trusteeship  upon  a  seques- 
trated estate,  the  appointment  was  not  declared 
until  eight  months  from  the  date  of  sequestra- 
tion, held  that  as  the  trustee  was  thereby 
prevented  from  making  up  his  state  at  the 
statutory  time,  a  state  to  be  made  up  without 


further  delay  would  be  sufficient  compliance 
with  the  statute.  Cleugh,  1843,  6  D  420;  15 
J.  189  * 

1365.  Sequestration  — States  — Proroga- 
tion of  Time— Bankruptcy  Act  1856,  a. 
125. — Where,  owing  to  the  death  of  the  trustee, 
the  states  could  not  be  made  up  within  the 
statutory  four  months,  the  court,  on  the  appli- 
cation of  the  new  trustee,  extended  the  period 
for  two  months.    Turnbull,  1869,  41  J.  381. 

1366.  Sequestration  — States— Trustee's 
Duty— Time  for  Lodging  Claims— Dividend 
—Bankruptcy  Act  1856,  ss,  81,  SI.— Held 

(1)  that  when  a  bankrupt  fails  to  lodge  a  state 
of  his  affairs  in  due  time  it  is  the  duty  of  the 
trustee  to  take  measures  for  compelling  him 
to  lodge  it ;  and  (2)  that  where,  owing  to  the 
trustee  failing  to  send  notice,  the  claim  of 
a  creditor  has  not  been  lodged  within  the 
statutory  period,  he  is  not  debarred  from 
participating  in  the  first  dividend,  and  is 
entitled  to  secure  by  interdict  his  right  to  a 
share  thereof.  Scobie,  etc.  v.  HilUs  Tr.,  1869, 
8  M.  161 ;  42  J.  68  * 

1367.  Sequestration  —  Termination  — 
Declarator  that  Sequestration  is  Ended— 
Bankrupt's  Private  Discharge.— A's  estates 
were  sequestrated,  and  an  abbreviate  entered 
in  the  Register  of  Inhibitions,  but  no  further 

Sroceedings  took  place,  as  A  was  privately 
ischargea.  A  petition  for  recall  of  the 
sequestration  having  been  presented,  the  court 
of  new  appointed  a  meeting  of  the  creditors 
to  be  held  for  the  election  of  a  trustee,  and 
Gazette  notices  to  be  given,  and  after  produc- 
tion of  a  certificate  by  the  agent  that  no 
creditor  had  appeared  at  the  meeting,  declared 
the  sequestration  at  an  end.  Anderson,  1866, 
4  M.  577 ;  38  J.  304  * 

1368.  Sequestration  — Termination— Re- 
jection of  Concurring  Creditor's  Debt — 

Question,  whether  a  sequestration  can  subsist, 
after  the  debt  founded  on  by  the  concurring 
creditor  in  the  petition  for  sequestration  has 
been  rejected  on  a  scrutiny.  Lockhart  v. 
Mitchell,  1849, 11  D.  1341 ;  21  J.  513  * 

1369.  Title-Deeds— Delivery  of— Condi- 
tion—Heritable  Creditor.- The  trustee  in  a 
sequestration  having  demanded  the  use  of  the 
title-deeds  of  an  heritable  subject  he  was  about 
to  sell,  held  that  an  heritable  creditor,  to 
whom  they  had  been  specially  assigned  as  an 
additional  security,  was  not  bound  to  hand 
them  over  unconditionally  under  reservation 
of  his  own  rights,  but  was  entitled  to  adject, 
to  the  delivering  of  them  up,  any  reasonable 
condition  as  to  the  time  of  their  return. 
Malcolm  v.  Carmichael,  1854,  16  D.  825 ;  26 
J.  382  * 

1370.  Title-Deeds  —  Delivery  of— En- 
forcement of  Conditions  — Law  Agent's 
Hypothec. — A  trustee  on  a  sequestrated  estate 
of  a  client  got  delivery  of  title-deeds,  claimed 
as  hypothecated  to  the  agent  of  the  bankrupt, 
on  an  obligation  to  give  effect  to  the  hypothec 
if  found  to  exist    Held  that  an  ordinary  action 
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was  competent  to  enforce  this  obligation 
against  the  trustee,  and  that  he  was  not 
entitled  to  judge  of  the  validity  of  the 
hypothec  as  in  the  case  of  claims  lodged  on  the 
estate.  Benny  v.  Kemp,  1841,  3  D.  1134;  16 
Fac  1217  * 

1371.  Title-Deeds— Delivery  of— Inter- 
dict—Agent— Property  in  Wife's  Name.— 

On  the  application  of  the  trustee  on  a  seques- 
trated estate,  interdict  granted  against  a  law 
agent  of  the  deceased  bankrupt  delivering  to 
the  bankrupt's  wife  the  title-deeds  of  an  herit- 
able property  which  was  purchased  in  her 
name  with  the  funds  of  the  bankrupt. 
Robertson  v.  M'Laren,  1848,  20  J.  569. 

1372.  Title-Deeds— Deli  very  of— Petition 
by  Trustee  —  Heritable  Creditors  —  Law 
Agent.  —  A  petition  by  the  trustee  in  a 
sequestration  praying  to  have  the  heritable 
creditors  of  the  ancestor  of  the  bankrupt  (who 
had  made  up  no  title)  and  their  law  agent, 
holding  the  title-deeds  hypothecated,  ordained 
to  deliver  the  titles  under  reservation  of  the 
hypothec  and  under  an  obligation  to  redeliver 
them,  refused,  the  creditors  and  agent  having 
offered  either  inspection  or  delivery,  on  caution 
for  the  debts,  of  the  titles.  Dobte  v.  Scales, 
1831,  9  S.  609  ;  6  Fac.  397  * 

1373.  Title-Deeds— Delivery  of—  Petition 
by  Trustee— Law  Agent's  Hypothec—  Held 
competent  for  a  trustee  to  apply  to  the  court 
by  incidental  petition  for  delivery,  by  the 
former  law  agent  of  the  bankrupt,  of  the  titles 
and  papers,  and  the  agent  ordained  to  deliver 
them  to  the  trustee  reserving  to  the  agent  any 
preference  in  respect  of  his  hypothec.  Observed 
that  the  trustee  should  keep  the  titles  in  his 
own  custody.  Paul  v.  Mathie,  1826,  4  S.  420 ; 
1  Fac.  322.    Johnstone  v.  Bell,  1823,  2  S.  144* 

1374.  Title-Deeds  —  Delivery  of— Law 
Agent's  Hypothec. — A  trustee  in  a  sequestra- 
tion held  to  have  right  to  the  title-deeds  of  the 
bankrupt's  estate  in  the  hands  of  a  law  agent, 
but  only  under  reservation  of  the  law  agent's 
rights.  "  Skinner  v.  Henderson,  1865,  3  M.  867 ; 
37  J.  449.* 

1375.  Title-Deeds  —  Delivery  of— Law 
Agent's  Hypothec— Preference— Trustee's 
Liability  for. — Where  the  trustee  on  a  seque- 
strated estate  obtains  delivery  of  the  debtor's 
title-deeds  from  the  bankrupt's  agent,  under 
reservation  of  any  hypothec  competent  to  the 
agent,  question,  whether  the  trustee  is  liable 
personally,  after  the  sequestration  is  wound 
up,  and  a  discharge  obtained  by  himself  and 
the  bankrupt,  for  the  agent's  account,  by  having 
retained  the  titles  for  some  time,  and  returned 
them  to  the  agent  without  sustaining  the  pre- 
ference claimed  bv  him.  Renny  d:  Webster  v. 
Jfyfes,  1847,  9  D.  619  ;  19  J.  260  * 

1376.  Trustee— Account  of  Intromissions 
— Discharge, — After  the  usual  decree  discharg- 
ing a  bankrupt  (except  as  to  his  composition), 
eronering  the  trustee  and  declaring  the  seques- 
tration at  an  end,  it  is  incompetent  for  the 
cautioner  for  the    composition  to  present  a 


petition  to  ordain  the  trustee  and  his  cautioner 
to  exhibit  accounts  of  his  intromissions  for 
examination  and  report  by  the  auditor,  etc. 
Baxter  v.  Macarthur,  1833,  12  S.  253. 

1377.  Trustee— Accounting— Agreement 
between  Candidates— Liability  under  the 
Agreement. — A,  a  candidate  for  a  trusteeship 
on  a  sequestrated  estate,  retired  in  favour  of  B, 
on  an  agreement  that  A  was  to  get  half  the 
commission,  and  he  afterwards  drew  part  of  it. 
B  resigned  office  without  accounting  for  the 
funds  of  the  estate.  An  action  against  A, 
founding  on  the  agreement  as  constituting  a 
partnership  for  count  and  reckoning,  or  for 
repetition  of  the  sums  actually  received  from 
B,  dismissed.  MiTaggarVs  Reps.  v.  Robertson, 
1834,  12  S.  338 ;  9  Fac.  204* 

1378.  Trustee— Accounting— Summary 
Application— Orderto  Consign.— A  summary 
application  by  a  trustee  against  a  trustee  who 
had  resigned  for  an  accounting  and  payment 
of  any  balance  due,  held  competent.  Swanson 
v.  Wtaht,  1836, 14  S.  652  * 

And  the  ex-trustee  having  admitted  that  he 
had  a  balance  of  trust  funds  in  his  hands, 
"subject  to  a  deduction  of  such  further  pay- 
ments as  he  can  instruct,"  was  ordained  forth- 
with to  consign  the  full  balance.  Ibid.,  1836, 
14  S.  1120;  11  Fac.  914. 

1379.  Trustee  — Accounting— Discharge 
—Petition  or  Action?— Composition-Con- 
tract—Bankruptcy  Act  1856, 8. 142.— When 
a  bankrupt  is  discharged  on  a  composition  and 
the  trustee  discharged,  it  is  not  competent  to 
call  the  trustee  to  account  for  his  intromissions, 
except  by  petition,  as  provided  in  the  142d 
section  of  the  Act.  Burns  v.  Craig,  1869,  7  M. 
476 ;  41  J.  257  * 

1380.  Trustee— Action  against— Inhibi- 
tion— Interdict  —  Estate— Dividends.— An 
inhibition  against  a  trustee  on  a  sequestrated 
estate,  in  virtue  of  an  ordinary  action  against 
him  and  the  bankrupt  for  a  debt  prior  to  the 
sequestration,  is  incompetent.  But,  as  it  was 
alleged  that  the  bankrupt  held  an  heritable 
bond  without  value,  and  that  the  trustee  had 
taken  infeftment,  the  court  interdicted  the 
trustee  from  conveying  it  away  till  the  issue 
of  an  action  of  reduction  of  the  bond.  Greig 
v.  Marfarlane,  1832,  10  S.  382  * 

An  action  against  the  trustee  in  a  sequestra- 
tion for  payment  of  a  declared  dividend  cannot 
be  entertained  in  an  inferior  court.  Mitchell 
v.  Wilson's  Trs.,  1829,  7  S.  841 ;  4  Fac.  1130. 

1381.  Trustee— Action  against— Maills 
andDuties— Expenses.— An  heritable  creditor 
of  a  bankrupt  raised  an  action  of  maills  and 
duties,  concluding  for  expenses  of  process 
against  the  trustee  in  the  sequestration.  The 
trustee  did  not  dispute  the  rights  of  the 
pursuer,  but  appeared  to  resist  the  conclusion 
as  to  expenses.  Held  that,  although  the  bank- 
rupt would  have  been  liable  in  the  expense  of 
the  action,  the  trustee  was  not  liable,  and  the 
pursuer  found  liable  to  him  for  the  expenses 
of  his  appearance.  Johnston  v.  Budqe,  1871, 
8S.LR.  381. 
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1382.  Trustee— Action  by— Accounting. 
— An  action  at  common  law  by  the  trustee  on 
a  bankrupt  estate  against  the  bankrupt  to 
compel  him  to  account  is  not  competent. 
Aitken,  6  June  1809,  F.  C  * 

1383.  Trustee— Action  by  — Bankrupt's 
Oath.  —  In  an  action  by  the  trustee  in  a 
sequestration,  it  is  incompetent  for  the  de- 
fender to  refer  the  action  to  the  oath  of  the 
bankrupt.  Thomson  v.  Duncan,  1855,  17  D. 
1081 ;  27  J.  523.* 

1384.  Trustee  —  Action  by  —  Bar.  —  A 
bankrupt  raised  an  action,  and  the  trustee 
declined  to  sist  himself,  intimating  that  if  the 
creditors  adopted  any  proceedings  it  would 
be  in  a  different  shape.  The  defenders  were 
assoilzied,  as  the  bankrupt  had  failed  to  find 
caution  for  expenses.  Held  that  this  did  not 
bar  his  trustee  from  bringing  an  MP.  in  name 
of  the  defenders  in  relation  to  the  same 
question.    Sheppard  v.  Munro,  1829,  7  S.  680  * 

1385.  Trustee— Action  by— Admissions. 
— Question,  whether  a  trustee  in  a  sequestration 
can  in  litigation  make  admissions  in  points  of 
law.  Nicolson  v.  Johnstone  <b  Wright,  1872, 
11  M.  179;  45  J.  110* 

1386.  Trustee— Action  by— Superseding 
Extract. — In  an  action  by  the  trustee  in  a 
sequestration  the  defender  moved  to  supersede 
extract,  as  he  had  claims  which  he  was  to 
establish  in  another  action.  The  motion  was 
refused,  although  the  result  would  be  that  the 
defender  would  have  to  pay  in  full  in  this 
action,  and  would  only  get  a  dividend  from 
the  estate  if  successful  in  the  other  action. 
Thomson  v.  Duncan,  1855,  17  D.  1081 ;  27  J. 
623* 

1387.  Trustee— Action  by— Title  to  Chal- 
lenge —  Illegal  Preference.  —  Held  that  a 
trustee  appointed  in  a  cessio  had  no  title  as 
such  to  sue  a  reduction  of  heritable  securities 
granted  by  the  bankrupt  to  the  prejudice  of  his 
creditors.  Thomas  v.  Thomson,  1866, 5  M.  198  ; 
39  J.  92  * 

1388.  Trustee— Action  by— Title  to  Chal- 
lenge Deeds. — Observations  on  the  right  of  a 
trustee  in  bankruptcy  to  challenge  a  lease  valid 
as  against  the  bankrupt.  Abbot  v.  MitcheU, 
1870,  8  M.  791  ;  42  J.  455  * 

1389.  Trustee— Action  by— Title  to  Chal- 
lenge Entail— Action  by  Creditor.— A  person 
in  possession  of  lands  held  under  a  deed  of 
strict  entail  died  in  1825,  and  his  estates  were 
sequestrated  in  I860,  in  terms  of  the  Bank- 
ruptcy Act  1856.  Held  (1)  that  the  trustee 
in  the  sequestration  bad  a  title  to  challenge 
the  validity  of  the  entail  and  to  seek  declarator 
that  the  lands  belonged  in  fee-simple  to  the 
bankrupt ;  (2)  that  a  decree  sustaining  the 
validity  of  the  entail,  pronounced  in  an  action 
after  the  bankrupt's  death  by  an  individual 
creditor  to  constitute  his  debt,  was  not  res 
judicata  as  against  the  trustee  subsequently 
appointed  on  the  sequestrated  estate,  nowden 
v.  Bocheid,  31  Jan.  1868,  6  M.  300 ;  40  J.  166. 


[Appealed  on  other  points,  1869,  7  M.  (H.  L.) 
110 ;  41  J.  588 ;  L.  R.  1  Sc.  App.  550.]* 

1390.  Trustee— Action  by— Title  to  Chal- 
lenge Security— Entail— Tantum  et  tale.— 
An  heir  of  entail  granted  a  security  in  contra- 
vention of  the  entail.  Held  lhat  the  trustee  in 
the  sequestration  of  the  next  heir  had  no  title 
to  reduce  this  security,  seeing  that  the  bankrupt 
was  the  son  and  general  representative  of  the 
grantor  of  the  security.  Brock  v.  Speirs,  1845, 
7  D.  858  ;  17  J.  440* 

1391.  Trustee— Action  by— Title  to  Sue 
—Fraudulent  Bankruptcy.— A  trustee  in  a 
sequestration  held  to  have  no  title  to  pursue 
the  bankrupt  for  fraudulent  bankruptcy  ad 
criminalem  effectum.  Aithen  v.  Rennie,  11  Dec 
1810,  F.  C. 

1392.  Trustee— Action  by— Title  to  Sue 
—Prohibition  by  Creditors.— A  majority  of 
creditors  in  a  sequestration  prohibited  the 
trustee  from  prosecuting  a  claim.  The  court 
found  this  illegal,  declaring,  however,  that 
they  should  not  be  liable  in  any  part  of  the 
expenses  unless  they  availed  themselves  of  the 
decree.  Held  that  the  trustee  had  a  title  to  sue 
for  the  claim,  and  not  merely  for  the  part 
effeiring  to  the  minority.  Garden  v.  Cameron, 
1823,  2  S.  449  * 

1393.  Trustee  —  Advances  by  —  Claim 
against  Creditors.— A  trustee  in  a  seques- 
tration was  also  a  creditor.  He,  with  the 
creditors'  consent,  continued  the  bankrupt's 
business  which  resulted  in  a  loss  to  the  estate, 
and  he  made  advances  of  money.  Held  that 
he  was  entitled  to  repayment  of  these  from  the 
other  creditors  minus  the  proportion  of  loss 
effeiring  to  his  claim.  Wilson  v.  Mags,  of 
Dunfermline,  1822,  1  S.  417. 

1394.  Trustee  — Advances  by  — Action 
against  Creditors.— A  trustee,  raising  an 
action  for  payment  of  expenses  advanced  by 
him  for  behoof  of  the  estate,  is  bound  to  call 
all  the  creditors  who  have  ranked.  Johnstone 
v.  Arnott,  1830,  8  S.  383  ;  5  Fac.  320  * 

1395.  Trustee— Assignation  of  Security — 
Bight  to  Demand— Debt  Acquired  pendente 
lite. — Held  that  the  trustee  upon  a  sequestrated 
estate  who  offered  payment  of  a  debt  due  by 
the  bankrupt,  with  interest,  was  entitled  to  an 
assignation  of  a  security  held  by  the  creditor, 
and  that  the  latter  was  not  entitled  to  refuse 
to  assign,  upon  the  ground  either  (1)  that  the 
trustee  had  no  higher  right  than  the  bankrupt, 
and  that  the  latter  could  not  have  demanded 
an  assignation ;  or  (2)  that  the  rights  of  the 
creditor  under  a  decree  of  adjudication  against 
the  bankrupt's  estate  for  a  different  debt 
would  be  prejudiced  if  he  were  compelled  to 
assign  to  the  trustee  (this  latter  ground  being 
rejected  because  the  debt  was  acquired  pendente 
lite).  Fleming  v.  Burgess  db  Tr.,  1867,  5  M. 
856 ;  39  J.  481  * 

1396.  Trustee  —  Censure  —  Certificate 
by— Refusal  of  cessio.— The  pursuer  of  a 
cessio,  prior  to  bringing  the  action,  had  been 
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sequestrated.  The  trustee  granted  a  certificate 
that  the  bankrupt  had  complied  with  the 
provisions  of  the  Bankrupt  Statute,  and  had 
made  a  fair  discovery  of  his  estate  (which  was 
untruthful).  The  cessio  was  opposed  by  a 
creditor.  The  trustee  was  ordered  to  appear 
at  the  bar,  and  was  censured  by  the  court  for 
granting  the  certificate.  Cessio  refused,  and 
the  proceedings  ordered  to  be  laid  before 
the  Lord  Advocate.  Fitzsimmons  v.  Bell,  1868, 
6  M.  886  ;  40  J.  495  * 

1397.  Ttnstee— Censure— Misconduct- 
Appearance  in  Litigation.— The  trustee  in  a 
sequestration  reprimanded  for  having  allowed 
steps  to  be  taken  in  his  name  in  a  litigation, 
in  which  the  bankrupt  had  been  engaged,  in 
order  to  obtain  delay,  to  prevent  the  opponent 
in  the  litigation  appearing  in  the  sequestration 
to  oppose  his  discharge,  urquhart,  1855,  17  D. 
773  ;  27  J.  388.* 

1398.  Trustee— Charge  to  Pay  Debt— A 
charge  against  the  trustee  in  a  sequestration 
to  pay  a  debt  for  which  the  charger  has  obtained 
decree  of  constitution  against  the  estate,  is  in- 
competent pending  the  sequestration.  Crtchton's 
Tr.  v.  Stewart,  1866,  4  M.  689 ;  38  J.  369* 

1399.  Trustee  —  Commission  —  Account- 
ant's Eeport — Fee. — Held  that  in  reporting 
on  the  rate  of  commission  of  a  trustee  in  a 
sequestration  under  a  remit,  the  accountant  in 
bankruptcy  was  acting  in  the  discharge  of  his 
official  duties  under  the  statute,  and  was  not 
entitled  to  a  fee.  Burt  v.  Smith,  1863,  1  M. 
1122;  35  J.  649* 

1400.  Trustee— Commission— Agreement 
with  Bankrupt— Discharge.— A  bankrupt 
prior  to  his  discharge  agreed  with  the  trustee 
that  he  should,  notwithstanding  the  discharge, 
be  entitled  to  call  the  trustee  to  account  for 
his  intromissions.  The  trustee,  after  the  dis- 
charge, sued  the  bankrupt  for  commission  over 
and  above  what  the  commissioners  had  allowed. 
The  court  disapproved  of  the  agreement,  but 
remitted  to  the  auditor  to  report  as  to  whether 
any  further  commission  was  due.  Waters  v. 
Be%d,  1824,  3  S.  29. 

1401.  Trustee— Commission— Appeal— 

Held  incompetent,  after  an  offer  of  composition 
in  a  sequestration  has  been  approved  of,  and 
the  sequestration  declared  at  an  end  by  the 
Lord  Ordinary,  although  the  trustee  has  not 
been  discharged,  for  the  bankrupt  to  appeal  to 
the  sheriff  against  the  amount  of  remuneration 
allowed  to  the  trustee  by  the  commissioners. 
Franklin  v.  Landale,  1840,  3  D.  188 ;  16  Fac. 
139.* 

1402.  Trustee— Commission— Appeal- 
Competency. — An  appeal  against  the  sheriffs 
interlocutor  approving  of  the  trustee's  com- 
mission held  incompetent,  as  the  bankrupt  had 
been  discharged  and  the  sequestration  declared 
at  an  end  two  days  after  the  petition  was 
presented.  Clark  v.  Whyte,  1843,  5  D.  772 ; 
15  J.  351. 

1403.  Trustee— Commission— Appeal— 
i  —  Dnty   of  Commissioners, —A 


trustee  appealed  against  a  deliverance  of  the 
commissioners  fixing  his  commission,  and  the 
commissioners  appeared  in  support  of  their 
deliverance.  The  deliverance  was  overturned 
and  a  higher  commission  allowed.  Held,  in 
the  special  circumstances,  that  the  commis- 
sioners were  entitled  to  modified  expenses 
out  of  the  estate.  Question,  whether  in  the 
ordinary  case  it  is  the  commissioners'  duty  to 
defend  their  deliverances  without  authority 
from  the  creditors.  Russell  v.  Taylor,  1869, 
8  M.  219 ;  42  J.  96* 

1404.  Trustee— Commission— Complaint 
by  Creditors. — A  resolution  of  commissioners 
awarding  to  a  trustee  (who  had  been  removed 
from  his  office)  a  recompense  for  his  trouble, 
must  be  brought  under  the  consideration  of 
a  general  meeting  of  the  creditors,  before 
a  complaint  to  the  court  is  competent.  Hast  on 
v.  Chapman,  1826,  4  S.  509 ;  1  Fac.  438. 

1405.  Trustee— Commission— Complaint 
by  Trustee — Remit. — In  a  complaint  by  a 
trustee  on  a  sequestrated  estate  against  the 
resolutions  of  the  commissioners  and  creditors 
fixing  his  commission,  the  court  remitted  to 
an  accountant  to  report  as  to  what  would  be 
a  suitable  allowance.  Bruce  v.  Mansfield,  1834, 
12  S.  788. 

1406.  Trustee— Commission— Bate  o£— 
A  trustee  held  entitled  only  to  five  per  cent,  on 
the  sums  recovered,  and  not  to  a  random  sum 
fixed  by  himself.  Boon  v.  Craig's  Crs.,  1829, 
8  S.  175;  5  Fac.  156.  Thomson  v.  Wight, 
1834,  12  S.  660.  And  five  per  cent,  allowed 
also  on  the  amount  of  composition  and 
expenses  where  the  trustee  had  recovered  no 
funds,  the  sequestration  having  been  settled  by 
a  composition.  Brownlee  v.  Millar,  1831,  9  S. 
384.  But  twenty -five  per  cent,  on  the  funds 
recovered  is  too  large  an  allowance.  Bruce  v. 
Davenport  db  Co.,  1825,  4  S.  151* 

1407.  Trustee— Completing  Title— Inter- 
dict—Heritable  Creditor.— Interdict  granted 
to  prevent  the  trustee  on  a  sequestrated  estate 
using  a  procuratory  of  resignation  vested  in 
the  bankrupt,  who  had  previously  granted  to 
a  creditor  a  heritable  bond  containing  the 
usual  assignation  to  the  writs  and  titles,  and 
in  virtue  of  which  procuratory  the  trustee  was 
attempting  to  pass  a  signature  and  charter  in 
Exchequer  to  cut  out  the  heritable  creditor. 
Tatnalt  v.  Beid,  1827,  5  S.  277  ;  2  Fac.  173. 

1408.  Trustee  —  Completing  Title  — 
Interdict. — Interdict  granted  at  the  instance 
of  an  heritable  creditor  against  the  trustee  on 
the  sequestrated  estate  of  the  debtor  making 
up  his  title  in  virtue  of  the  debtor's  title-deeds 
(which  the  agent  for  the  trustee  had  borrowed 
from  the  creditor  without  disclosing  his  object) 
till  the  question  of  right  should  be  determined. 
National  Bank  v.  Irvine,  1844,  17  J.  126. 

1409.  Trustee— Discharge— Composition 
—Act  2  and  3  Vict  c.  41,  ss.  117,  118. 

— Held  that,  after  a  composition  has  been 
agreed  to  and  confirmed  in  a  sequestration,  the 
trustee  was  entitled  to  decree  of  exoneration, 
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and  to  have  his  bond  of  caution  delivered  up, 
no  balance  appearing  to  be  due  by  him,  and 
the  commissioners  consenting.  Hepburn,  1842, 
4  D.  739  ;  14  J.  491  * 

1410.  Trustee  —  Discharge  —  Deceased 
Trustee.  —  The  testamentary  trustees  of  a 
trustee  in  a  sequestration,  who  died  during  the 
sequestration,  exonered  and  discharged  on  petition 
to  the  court.  Brown's  Trs.,  1864,  3  M.  56 ; 
37  J.  30  * 

1411.  Trustee  —  Discharge  —  Deceased 
Trustee. — Where  a  trustee  in  bankruptcy  died 
after  the  bankrupt's  discharge  and  after  the 
final  distribution  of  the  estates,  but  before 
obtaining  his  own  discharge,  the  court  ex 
nobili  officio,  on  a  petition  by  his  representatives, 
and  after  a  report  by  the  accountant  in  bank- 
ruptcy, discharged  them  of  his  intromissions. 
MacEwaris  Trs.,  1872,  9  S.  L.  R.  568. 

1412.  Trustee  — Discharge  — Failure  in 
Duties  —  Refusal  —  A  discharge  refused  to 
a  trustee  who  had  not  complied  with  the 
provisions  of  the  Bankruptcy  Act  as  to 
keeping  books,  inventories,  etc.,  although  he 
averred  that  his  non-compliance  was  economical 
and  therefore  beneficial  to  the  estate.  Dundas 
v.  Lawrie,  1822,  1  S.  252  * 

1413.  Trustee— Discharge— Funds  Un- 
distributed.— A  petition  by  a  trustee  for 
discharge  on  his  assigning  certain  debts  and 
paying  a  balance  to  a  creditor,  dismissed  as 
incompetent.    Bahnatyne,  10  Feb.  1810,  F.  C  * 

1414.  Trustee— Discharge— Funds  Un- 
distributed.— Where,  after  paying  dividends 
and  expenses  under  a  sequestration,  with  a 
ranking  of  £15,000,  the  trustee  held  a  balance 
of  £12,  the  court  granted  exoneration  on  bis 
paving  that  sum  to  the  bankrupt.  Leitch, 
1830,  8  S.  708  (footnote). 

1415.  Trustee— Discharge— Funds  Un- 
distributed —  Unclaimed  Dividend.  —  The 

court  allowed  an  unclaimed  dividend  to  remain 
in  the  hands  of  a  trustee  on  granting  exonera- 
tion, he  giving  notice  by  advertisement  that  it 
was  in  his  hands.    Brown,  1833,  11  S.  989. 

1416.  Trustee— Discharge— Reduction- 
Mora. — A  trustee  assoilzied  in  an  action  for 
reduction  of  his  discharge,  brought  fourteen 
years  after  the  discharge,  on  averments  that  the 
lease  had  been  wrongously  renounced  by  him 
in  favour  of  a  commissioner.  Robertson  v.  Scott, 
1834,  12  S.  875  ;  9  Fac.  463  * 

1417.  Trustee  —  Discharge  —  Refusal— 
The  acceptance  by  a  trustee  of  too  high  a  com- 
mission, and  not  lodging  the  sederunt- book  in 
due  time,  are  not  sufficient  grounds  for  refus- 
ing his  discharge.  Bruce  v.  Davenport  &  Co., 
1825,  4  S.  151* 

1418.  Trustee— Discharge— Procedure- 
Meeting  before  Petition— Act  54  Geo.  in. 
c.  137,  s.  72. — Held  that  a  trustee,  in  apply- 
ing for  his  discharge  under  54  Geo.  in.  c.  137, 
s.  72,  must,  before  such  application,  call  a 
meeting  of  the  creditors ;  and  it  will  not  be 


validated  by  a  meeting  being  held  while  the 
application  is  depending  before  the  court 
Wyllie,  1835,  14  S.  179. 

1419.  Trustee— Discharge— Procedure  — 
Remit  to  Accountant— Act  2  and  3  Vict 
c.  41. — Held  that,  upon  application  by  a 
trustee  for  discharge,  it  was  not  necessary, 
under  2  and  3  Vict.  c.  41,  for  the  Lord  Ordin- 
ary to  remit  to  an  accountant.  Sutherland, 
1841,  4  D.  234. 

1420.  Trustee— Discharge— Procedure— 
Report  by  Lord  Ordinary.  —  The  court 
re/used  to  approve  of  the  accounts  of  a  deceased 
trustee  ana  to  grant  exoneration  without  the 
usual  report  by  a  Lord  Ordinary,  although  the 
succeeding  trustee  concurred  in  the  application, 
and  stated  that  he  had  found  the  accounts 
correct.    Stewart,  1828,  6  S.  749  * 

1421.  Trustee— Discharge  — Procedure- 
Vacation— Judge. — The  court,  on  remitting  to 
the  Lord  Ordinary  for  investigation  a  petition 
by  a  trustee  for  discharge,  refused  to  grant 
power  to  his  lordship  to  discharge  during 
vacation.    Barbour,  1834,  12  S.  923. 

1422.  Trustee— Duties— Banking  Moneys 
—  Commission.  —  A  trustee  sold  effects  by 
auction,  under  the  condition  that  the  price 
should  be  paid  on  delivery,  but  dispensed  in 
various  instances  with  that  condition,  and  gave 
credit.  Held  that  although  the  proceeds  of 
the  sale  amounted  to  £250,  of  which  no  part 
was  lodged  in  bank,  yet  as  (owing  to  payments 
for  the  estate)  he  had  not  at  any  time  more  than 
£50  in  his  hands,  he  was  not  thereby  deprived 
of  his  right  to  commission.  Spence  v.  Terry, 
1828,  6  S.  1128. 

1423.  Trustee— Duties— Banking  Moneys 
— Interest. — A  trustee  held  liable  for  statutory 
interest  on  money  not  regularly  deposited  in 
terms  of  the  Bankruptcy  Act.  Black  v.  Ken- 
nedy, 1824,  3  S.  371* 

1424.  Trustee— Duties— Banking  Moneys 
—Interest  —  Unclaimed  Dividends.— Penal 
interest  is  due  by  a  trustee  on  unclaimed 
dividends  not  lodged  by  him  in  bank.  Grant 
v.  Kennedy,  1828,  6  S.  982  ;  3  Fac.  100a* 

1425.  Trustee— Duties— Banking  Moneys 
—Interest. — The  trustee  on  the  estates  of  a 
firm  and  of  the  partners  having  employed  the 
proceeds  of  the  estate  of  one  of  the  partners 
m  defraying  the  expenses  of  the  management 
of  the  firm  estate,  held  not  liable  in  penal 
interest  as  for  retaining  the  funds  in  his 
own  hands.  Ferrier  v.  Berry,  1835,  13  S. 
1081* 

1426.  Trustee— Duties— Banking  Moneys 
—Bankruptcy  Act  1856,  !ss.  82,  83.— Held 
that  a  sum  drawn  by  the  trustee  in  a  seques- 
tration from  the  bank  account  of  the  estate  on 
the  day  when  a  dividend  became  payable,  for 
the  purpose  of  paying  the  dividends  to  the 
creditors,  remained,  in  so  far  as  not  so  applied, 
part  of  the  estate,  and  subject  to  the  enact- 
ments of  the  statute  as  to  lodging  in  bank  all 
money  belonging  to  the  estate.    Accountant  in 
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Bankruptcy.  Frcytfs  Tr.,  1864,  2  M.  1293  ;  36 
J.  645  * 

1427.  Trustee— Duties— Banking  Moneys 
—Censure— Bankruptcy  Act  1856,  s.  82. 
83.  —  A  trustee  on  various  sequestrated 
estates  censured,  on  report  of  the  Accountant  in 
Bankruptcy,  for  not  lodging  money  belonging 
to  the  estates  in  bank  within  the  statutory 
period,  and  found  liable  in  expenses.  Accord- 
ant in  Bankruptcy  v.  A.  £.,  1865,  1  S.  L.  R  67. 

1428.  Trustee— Duties— Bankruptcy  Act 
1856,  s.  80,  159— Accountant's  Report— 
The  Accountant  reported  to  the  court  that 
a  trustee  had  not  complied  with  section  80. 
The  trustee,  having  in  the  meantime  complied 
with  the  court,  found  him  liable  in  expenses. 
Accountant  in  Bankruptcy  v.  Cunninghame, 
1859,  21  D.  928  ;  31  J.  510  * 

And  a  similar  decision  pronounced  where 
the  Accountant  reported  that  no  other  finding 
than  that  as  to  expenses  should  be  made. 
Accountant  in  Bankruptcy  v.  Gow,  1862,  1  M. 
124 ;  35  J.  75* 

1429.  Trustee  —  Duties  —  Investigation 
of  Agreement  with  Creditors.— Held  that 
a  trustee  before  paying  dividends  out  of  a 
sequestrated  estate  was  bound  to  investigate 
an  agreement  entered  into  by  some  of  the 
creditors  and  one  of  the  commissioners  to 
purchase  the  heritable  property  of  the  bank- 
rupt, and  the  debts  due  by  him.  Drew  v. 
Patenon,  1825,  4  S.  259* 

1430.  Trustee— Election  —  Confirmation 
—Protest. — It  is  competent  for  a  competitor 
to  apply  to  be  confirmed  trustee,  though  he 
did  not  protest  against  a  declaration  at  the 
time  of  die  election  that  his  opponent  was 
duly  elected.  Hunters,  Bainey  <k  Co.,  14  Jan. 
1812,  F.  C. 

1431.  Trustee— Election— Confirmation 
—Superseding  Petition. — Consideration  of  a 
petition  for  confirmation  of  a  trustee  on  a 
sequestrated  estate  superseded  till  a  petition 
for  recall  of  the  sequestration  was  discussed. 
M'Dougall,  13  June  1818,  F.  C. 

1432.  Trustee— Election— Confirmation 
—Void  Election.  —  Where  three  parties 
claimed  to  be  confirmed  trustees,  and  the 
court  annulled  the  election,  and  two  of  them 
acquiesced,  but  the  other  reclaimed ;  held  that, 
having  now  no  competitor,  he  was  entitled  to 
be  confirmed.  Hutchinson  v.  Liddle,  1821,  1  S. 
65. 

1433.  Trustee— Election— Confirmation. 
—It  is  incompetent  for  the  Lord  Ordinary  on 
the  Bills,  during  the  sitting  of  the  court,  to 
confirm  a  trustee.    Stuart,  1827,  6  S.  269. 

1434.  Trustee  — Election— Confirmation 
—No  Application  for— Petition  by  Creditor. 
— After  a  competition  for  a  trusteeship  on  a 
sequestrated  estate,  neither  of  the  candidates 
having  applied  to  be  confirmed,  a  petition 
and  complaint  by  a  creditor  against  them  for 
not  taking  steps  to  have  the  competition 
settled,  dismissed ;  but  a  meeting  for  a  new 


election  ordered  to  take  place. 
&  Co.,  1828,  6  S.  968  * 


Jeffrey  v.  Kerr 


1435.  Trustee — Election — Confirmation 
— Caution. — The  court  refused  to  confirm  the 
election  of  a  trustee  on  a  sequestrated  estate 
as  he  had  found  no  caution,  though  the  creditors 
at  the  election  meeting  had  dispensed  with 
caution.    A.  B.,  1833, 11  S.  412. 

1436.  Trustee— Election— Confirmation 
— Objections  to  Trustee. — If  there  be  no  com- 
peting application  for  confirmation  as  trustee, 
the  court  will  not  receive  any  objections  to 
the  regularity  of  the  election  in  opposition  to 
the  petition*  for  confirmation.  Fraser,  1833, 
IIS.  428* 

1437.  Trustee— Election— Confirmation. 

— Competing  petitions  for  confirmation  as 
trustee  disposed  of  without  making  up  a 
record,  or  remitting  to  the  Lord  Ordinary. 
M'Griyor  v.  Dreghom,  3834,  13  S.  80. 

1438.  Trustee— Election— Confirmation 
— Disqualification. — The  court,  in  the  exer- 
cise of  its  discretion,  confirmed  a  party  who 
was  elected  failing  two  others,  these  others 
being  respectively  law  agent  for,  and  son  of,  a 
partner  of  a  bank  (which  was  a  creditor)  having 
an  interest,  which  might  cause  litigation  with 
the  general  body  of  the  creditors.  Campbell  v. 
Buchanan,  1840,  2  D.  1183  * 

1439.  Trustee— Election— Confirmation 
—  Seduction  —  Competency  —  Bankruptcy 
Act  1856,  8.  71. — In  a  reduction  at  the  instance 
of  creditors  of  the  appointment  of  a  trustee  on 
a  sequestrated  estate,  held  that  the  sheriff-sub- 
stitute's judgment  confirming  the  election  was 
final,  and  th  e  action  dismissed.  Buchan  v.  Bowes, 
1863,  1  M.  922  ;  36  J.  548* 

1440.  Trustee— Election— Confirmation 
—Bankruptcy  Act  1856,  s.  71— Minutes  of 
Meeting. — Held  that  a  creditor  in  a  sequestra- 
tion who  had  been  present  at  a  meeting  for  the 
election  of  a  trustee  was  not  entitled,  after  the 
election  had  been  without  objection  confirmed 
by  the  sheriff,  to  set  it  aside  on  the  ground 
that  the  minutes  of  the  meeting  had  not  been 
prepared  in  conformity  with  the  statute. 
Brown  v.  Lindsay,  1869,  7  M.  595  ;  41  J.  321  * 

1441.  Trustee— Election— Declinature — 
Order  for  New  Meeting.— Where  a  trustee 
declines  to  accept,  the  court  appoints  a  new 
meeting  for  an  election  with  new  Uazette  notice. 
Mitchell,  1860,  22  D.  632  ;  32  J.  237  * 

1442.  Trustee— Election  — Disqualifica- 
tion— Adverse  Interest. — The  court  refused 
to  confirm  a  party  trustee  on  the  sequestrated 
estate  of  a  father,  where  he  was  already  trustee 
on  the  estate  of  the  son,  and  a  conflict  would 
arise  between  the  creditors  on  the  two  estates. 
Paterson,  15  Jan.  1812,  F.  C. 

1443.  Trustee  —  Election  —  Disqualifica- 
tion —  Adverse  Interest  —  A  creditor 
holding  a  large  and  disputed  claim  against 
a  bankrupt,  held  not  eligible  as  trustee  in 
the  sequestration.  Willison  v.  Kerr,  11  Mar. 
1815,  F.  C  .* 
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1444.  Trustee  — Election  — Disqualifica- 
tion—Adverse  Interest— Joint  Adventure. 

— An  objection  to  the  election  of  a  party  as 
trustee  on  the  sequestrated  estate  of  one  joint 
adventurer,  that  he  was  trustee  on  that  of  the 
other,  and  that  accounts  between  them  were 
unsettled,  sustained,  and  a  new  election  ordered. 
M'Leish  v.  M'Naught,  1822,  1  S.  349. 

1445.  Trustee  — Election  — Disqualifica- 
tion—Adverse  Interest— Partner.— It  is  not 

a  valid  objection  to  a  candidate  for  the  office  of 
trustee,  that  his  partner  in  business  is  trustee 
on  the  estate  of  a  party  against  whom  it  is 
alleged  claims  exist,  and  that  he  is  a  cautioner 
for  his  partner.  Spence  v.  Eadie,  1826, 5  S.  72  ; 
2  Fac.  43. 

1446.  Trustee  — Election  — Disqualifica- 
tion— Adverse  Interest. — It  is  not  a  sufficient 
objection  to  a  candidate  for  a  trusteeship  in  a 
firm's  sequestration  that  he  has  been  confirmed 
trustee  on  the  estate  of  one  of  the  partners, 
and  that  certain  bank  shares  were  claimed  by 
the  firm,  which  stood  in  the  private  name  of 
the  partner.  Robison  v.  Stuart,  1827,  6  S. 
104 ;  3  Fac.  85* 

1447.  Trustee  —  Election  —  Disqualifica- 
tion—Adverse Interest— A  person,  who  had 
declared  that  his  object  in  seeking  election  as 
trustee  was  to  prevent  the  bankrupt  getting  his 
discharge,  held  to  be  disqualified.  Lowe  v. 
Fleming,  1835,  13  S.  465  * 

1448.  Trustee  — Election  — Disqualifica- 
tion— Adverse  Interest. — The  court  refused 
to  confirm  a  party  as  trustee  on  a  sequestrated 
estate,  as  he  was  already  trustee  for  the  creditors 
of  another  bankrupt,  and  in  that  character 
engaged  in  a  litigation  with  the  estate.  Scott 
v.  Stevenson,  1836,  14  S.  552* 

1449.  Trustee  — Election— Disqualifica- 
tion-Adverse Interest.— An  objection  that 
a  party  was  ineligible  for  the  trusteeship 
because  he  was  trustee  on  another  estate  whicn 
had  claims  on  the  estate,  repelled.  Allan 
v.  Morison,  1841,  3  D.  646  ;  16  Fac.  682* 

1450.  Trustee— Election  — Disqualifica- 
tion—Adverse  Interest. — A  creditor  who  had 
got  goods  in  pledge  and  other  securities  from 
the  bankrupt  under  circumstances  which 
required  investigation,  held  ineligible  for  the 
office  of  trustee ;  and  the  objection  having 
been  stated  at  the  election,  his  competitor 
preferred.  Bisset  v.  Nicolson,  1841,  3  D. 
1283* 

1451.  Trustee  — Election  — Disqualifica- 
tion—Adverse  Interest— Vote.— Held  that 
a  party  elected  as  trustee  was  disqualified 
because  (I)  he  was  agent  for  a  creditor  and  had 
advised  nim  as  to  the  sequestration  (2)  he  was 
elected  by  vote  of  that  creditor,  which  exceeded 
that  of  all  the  other  creditors,  and  (3)  he  was 
a  testamentary  trustee  of  the  bankrupt  and 
would  have  to  account  with  the  trustee  in  the 
sequestration. 

The  party  elected  on  his  failure  declared 
trustee.  Clark  v.  Mitchell,  1847,  9  D.  399  ;  19 
J.  152.* 


1452.  Trustee  — Election— Disqualifica- 
tion-Adverse  Interest— A  party  who  had 
been  voluntary  trustee  of  another,  and 
trustee  in  his  cessio,  and  with  whom  a 
count  and  reckoning  would  be  necessary, 
held  ineligible  as  trustee  on  the  estate  of 
the  bankrupt.  M'Farlane  v.  Grieve,  1848, 10 
D.  551 ;  20  J.  172* 

1453.  Trustee  — Election— Disqualifica- 
tion—Alteration  of  Affidavit— A  candidate 
for  the  office  of  trustee  on  a  sequestrated  estate 
privately  made  alterations  on  an  account, 
as  deponed  to  by  an  absent  creditor,  for 
whom  he  was  mandatory  ;  and  altered  the 
affidavit  of  another  absent  creditor  for  whom 
he  was  also  mandatory ;  and  used  the  account 
and  affidavit  so  altered  as  if  they  were 
genuine.  Held  disqualified  though  the  alter- 
ations were  intended  merely  to  remove 
inaccuracies,  and  had  not  been  objected  to  by 
the  creditors.  Railton  v.  McLaren,  1835,  13 
S.  1076 ;  10  Fac.  861* 

1454.  Trustee  — Election— Disqualifica- 
tion—Competitor. — A  was  elected  trustee 
failing  B.  Held,  on  the  election  of  B  being 
set  aside,  that  as  he  had  a  warrant  of  imprison- 
ment for  debt  against  A,  A  also  was  disqualified 
because  he  was  in  B's  power.  M'Farlane  v. 
Grieve,  1848,  10  D.  551 ;  20  J.  172* 

1455.  Trustee— Election  — Disqualifica- 
tion —  Collusive  Transaction  —  Proof!  —  A 

motion  by  an  unsuccessful  candidate  for  a 
trusteeship  in  a  sequestration  to  allow  an 
examination  of  the  successful  candidate  as 
to  an  alleged  collusive  transaction  between 
him  and  the  bankrupt,  refused.  Couper  v. 
Leslie,  1847,  9  D.  909  ;  19  J.  415. 

1456.  Trustee  — Election  — Disqualifica- 
tion—Corrupt  Bargain  — Order  for  New 
Election. — The  party  elected  to  the  office  of 
trustee  in  a  sequestration  had  procured  the 
vote  and  influence  of  a  creditor  oy  a  promise 
to  give  him  remunerative  employment  in  the 
course  of  the  sequestration.  Held  that  he 
had  been  guilty  of  corruption,  in  respect  of 
which  the  election  was  set  aside,  and  lie  was 
declared  to  be  disqualified  from  again  becom- 
ing a  cand  id  ate.  The  cred  i  tors  were  appointed 
to  meet  to  elect  a  new  trustee,  the  meeting 
to  be  advertised  by  the  creditors  who  had 
objected  to  the  previous  election.  Mann  v. 
Dickson,  1857,  19  D.  942  ;  29  J.  432* 

1457.  Trustee  — Election  — Disqualifica- 
tion —  Corrupt   Bargain  —  Removal.—  An 

election  of  a  party  as  trustee  on  a  bankrupt 
estate,  accomplished  by  a  bargain  with  the 
other  competitors  (who  were  creditors)  to  pay 
them  a  share  of  his  commission  on  obtaining 
their  votes  and  influence,  held  corrupt  and 
illegal,  although  not  challenged  by  the 
number  of  creditors  required  for  the  removal 
of  a  trustee  and  not  till  two  years  after  the 
election.  The  party  declared  disqualified, 
ordered  to  account  without  any  allowance 
for  commission  or  outlays  (except  in  so  far  as 
beneficial  to  the  creditors),  and  liable  for  all 
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damages  sustained  in  consequence  of  his 
election  and  management.  M'Gowan  v.  Tod, 
13  Dec.  1808,  F.  0  * 

145a  Trustee  —  Election—  Disqualifica- 
tion— False  Valuation  of  Securities,  —  A 
competitor  for  the  trusteeship  in  a  sequestra- 
tion in  his  oath  put  an  imaginary  value,  which 
he  knew  was  false,  on  a  collateral  security. 
Held  that,  although  he  had  a  majority  of  votes 
after  deducting  those  which  he  had  falsely 
valued,  he  could  not  be  confirmed  trustee ; 
and  that  an  averment  that  his  conduct  was 
consistent  with  the  common  practice  was 
irrelevant.  A.  B.  v.  Berry,  1837,  15  S.  1107 ; 
12  Fac  1047. 

1459.  Trustee  — Election  — Disqualifica- 
tion— Fictitious  Valuation  of  Security.— A 
creditor,  who  had  put  a  nominal  value  on  the 
security  of  obligants  in  bills  who  afterwards  re- 
tired the  bills,  held  not  thereby  to  be  disqualified 
from  being  trustee  on  his  debtor's  sequestrated 
estate ;  nor  by  the  fact  that  the  debt  would  require 
investigation.    Beid  v.  Berry,  1836,  14  S.  809. 

1460.  Trustee— Election  — Disqualifica- 
tion —  Improper  Actings.  —  A  party  who, 
under  a  private  arrangement,  had  managed  the 
estate  of  a  bankrupt,  held  to  be  ineligible  as 
trustee  in  the  sequestration  as  his  conduct  in 
the  management  had  been  suspicious.  Mow- 
bray v.  Bruce,  1821,  1  S.  126* 

1461.  Trustee  — Election  — Disqualifica- 
tion— Improper  Actings. — An  objection  to 
a  candidate  for  a  trusteeship,  that  he  purchased 
up  debts,  with  a  view  to  carry  his  election, 
from  creditors  who  declined  to  vote  for  him, 
sustained.     Cheyne  v.  Guthrie,  1828,  6  S.  1050  * 

1462.  Trustee  — Election  — Disqualifica- 
tion.— Improper  Actings. — An  objection  to 
a  candidate  for  the  office  of  trustee  that  he 
had  attempted,  before  the  sequestration  and 
with  knowledge  of  the  bankruptcy,  to  persuade 
the  bankrupt  to  conceal  that  the  candidate 
had  goods  in  his  possession,  and  to  lay  aside 
additional  goods  for  his  behoof,  sustained. 
Osrsan  v.  Crawford,  1827,  6  S.  125  * 

1463.  Trustee— Election— Disqualifica- 
tion— Improper  Actings. — It  is  an  objection 
to  the  eligibility  of  a  candidate  for  the  trustee- 
ship on  the  sequestrated  estate  of  a  company, 
that  he  has  written  to  some  of  the  creditors 
a  letter,  stating  that  although  there  were  bills 
against  the  estate  said  to  be  forged,  he  would 
rank  them ;  that  he  had  made  purchases  of 
bills  for  the  purpose  of  securing  the  election  ; 
and  that  his  partner  in  business  had  bought 
bills  alleged  by  the  bankrupts  to  be  forged. 
BMson  v.  Stuart,  1827,  6  S.  104  ;  3  Fac.  85  * 

1464.  Trustee  — Election  — Disqualifica- 
tion— Improper  Actings. — A  candidate  for 
the  trusteeship  who  had  mixed  himself  up  with 
improper  proceedings  of  the  bankrupt  prior  to 
the  sequestration  in  obtaining  votes  for  him, 
held  to  be  disqualified.  Lowe  v.  Fleming,  1835, 
13  S.  465  * 


1465.  Trustee— Election— Disqualifica- 
tion— Minor. — The  court  refused  to  confirm 
a  party  as  trustee  upon  a  bankrupt  estate 
because  he  was  a  minor.  Threshie,  30  May 
1815,  F.  C  * 

1466.  Trustee  — Election  — Disqualifica- 
tion.—Nominee  of  Bankrupt.— A  parish 
schoolmaster,  who  was  the  nominee  of  the 
bankrupt  and  his  agent,  held  to  be  ineligible 
as  trustee  on  the  sequestrated  estate.  M'Tavish 
v.  Matheson,  1824,  3  S.  277  * 

1467.  Trustee  — Election  — Disqualifica- 
tion—Nominee  of  Bankrupt's  Relative.— 
An  objection  to  a  candidate  for  the  office  of 
trustee,  that  he  was  the  nominee  of  the 
bankrupt's  brother-in-law,  who  had  guaranteed 
payment  of  his  expenses  in  the  contest,  sus- 
tained.    Corsan  v.  Crawford,  1827,  6  S.  125* 

1468.  Trustee— Election  —  Disqualifica- 
tion— Personal  Bar.  —  Two  candidates  for 
the  office  of  trustee  on  a  sequestrated  estate 
having  submitted  their  claims  to  an  arbiter, 
who  found  them  both  ineligible,  held  that  one 
of  them  was  not  thereafter  entitled  to  apply 
for  confirmation.  Hamilton  v.  Haldane,  1828, 
6  S.  884  * 

1469.  Trustee  —  Election  —  Disqualifica- 
tion— Residence. — An  objection  to  a  candi- 
date for  the  trusteeship  in  a  sequestration  that 
he  resided  in  Edinburgh  while  the  estate  was 
in  Glasgow,  sustained.    Spence  v.  Eadie,  1826, 

5  S.  72  ;  2  Fac.  43. 

1470.  Trustee  — Election— Disqualifica- 
tion —  Residence.  —  The  circumstance  that 
a  candidate  for  a  trusteeship  resides  at  a  dis- 
tance from  the  bankrupt's  place  of  business  is 
not  a  good  objection.    Vheyne  v.  Guthrie,  1828, 

6  S.  1050.    Kerr,  1828,  7  S.  19  * 

1471.  Trustee— Election  — Disqualifica- 
tion— Residence. — The  estate  of  a  firm  which 
carried  on  business  at  Inverness  and  Wick 
was  sequestrated.  The  creditors  were  scattered 
over  England  and  Scotland.  An  objection  to 
the  trustee  elected  that  he  resided  in  Glasgow, 
repelled.  Forrester  v.  M'Keitzie,  1831,  9  S.  465  ; 
6  Fac.  327  * 

1472.  Trustee  — Election  — Disqualifica- 
tion— Residence. — Where  a  majority  of  the 
creditors  voted  for  a  trustee,  who  resided  in 
Edinburgh,  and  the  minority  voted  for  a 
trustee  residing  in  Glasgow  (which  was  the 
seat  of  the  bankrupt's  trade),  the  court  con- 
firmed the  nomination  of  the  Edinburgh  trustee. 
M'Grigor  v.  Dreghorn,  1834,  13  S.  80. 

1473.  Trustee  — Election  — Disqualifica- 
tion— Residence. — Where  a  bankrupt  carried 
on  business  both  in  Edinburgh  and  Kirkcaldy, 
held  to  be  no  objection  to  a  party  being 
elected  trustee,  that  he  resided  in  Kirkcaldy. 
Reid  v.  Berry,  1836,  14  S.  809. 

1474.  Trustee  — Election  — Disqualifica- 
tion —  Sequestration  of  Partnerships.  — 
Where  partners  trading  under  different  firms 
are  sequestrated  as  one  company,  the  same 


615 


BANKRUPTCY 


616 


person  may  be  trustee  on  both  estates.  Watson 
v.  Smith  da  Co.,  1822,  1  S.  642  * 

1475.  Trustee  — Election  — Disqualifica- 
tion— Sheriff-Olerk. — Objection  to  a  party  as 
trustee  on  a  sequestrated  estate,  that  he  held  a 
commission  to  act  as  an  occasional  sheriff -clerk 
depute  in  the  sheriff  small  debt  court  of 
Lanarkshire,  sustained.  Clark  v.  Wink,  1847, 
10  D.  117;  20  J.  33* 

1476.  Trustee  —  Election  —  Disqualifica- 
tion—Supervening Objection  — Confirma- 
tion.— A  supervening  objection  to  a  trustee  is 
a  good  ground  for  refusing  to  confirm  him. 
Wilson  v.  Thomson,  14  Dec.  1811,  F.  C.* 

1477.  Trustee— Election  — Disqualifica- 
tion—Supervening  Objection  — Confirma- 
tion.— Although  a  candidate  elected  trustee  be 
set  aside  on  a  personal  objection  emerging  after 
the  election,  his  competitor  is  not  entitled  to 
be  confirmed  unless  ne  have  the  majority  of 
legal  votes.  Pattison  v.  Cuninghame,  26  Jan. 
1811,  F.  C  * 

1478.  Trustee  —  Election  —  Expenses.— 

The  expenses  incurred  in  a  competition  for 
the  office  of  trustee  in  a  sequestration  may  be 
awarded  by  the  sheriff  to  the  competitors  and 
the  creditors.  Baillie  v.  MiGibbon,  1848,  6 
Bell  260  ;  20  J.  358.    Affg.  8  D.  10 ;  18  J.  11  * 

1479.  Trustee— Election— Informality- 
Order  for  New  Election  —  Meeting.  —  A 
meeting  of  creditors  for  choosing  a  trustee  made 
an  election  after  the  preses  had  left  the  chair  ; 
and  no  new  preses  naving  been  chosen,  and 
the  preses  having  declined  to  subscribe  the 
minutes,  the  election  held  inept,  and  a  new 
one  appointed  to  take  place.  Anderson  v. 
Robertson,  1827,  6  S.  236  * 

1480.  Trustee— Election— Informality- 
Order  for  New  Election— Note  of  Objections 
— Caution. — One  of  two  competitors  having 
been  elected  trustee,  his  opponent  lodged  a 
note  of  objections  to  the  votes  for  the  other, 
but  did  not  find  caution  in  the  event  of  being 
preferred,  while  the  other  failed  to  lodge  a 
note  of  objections  to  the  votes  for  his  com- 
petitor. Held  that  the  election  was  void,  and 
a  new  election  ordered.  Mackersy  v.  Galloway, 
1841,  3  D.  1213  ;  16  Fac.  1306 ;  13  J.  538. 
Miller  v.  Sorely,  1846,  8  D.  1207  ;  18  J.  557* 

1481.  Trustee— Election— Informality- 
Order  for  New  Election— Vote.— A  trustee 
was  elected  by  one  creditor  whose  vote  was 
the  majority  in  value.  The  creditor's  claim 
being  withdrawn  the  court  ordered  a  new 
election  of  a  trustee.  Lawrie  v.  Harvey,  1848, 
10  D.  1236 ;  20  J.  452* 

1482.  Trustee— Election— Informality- 
Order  for  New  Section. —The  successful 
candidate  for  the  trusteeship  having  been 
found  ineligible,  and  the  cautioner  for  the 
other  candidate  not  having  been  approved  at 
the  meeting,  the  court  ordered  a  new  election. 
APFarlane  v.  Grieve,  1848,  10  P.  551  ;  20 
J.  172  * 


1483.  Trustee— Election— Informality- 
Order  for  New  Election— Meeting— Notice. 

—Where  no  valid  election  of  a  trustee  takes 
place  at  the  statutory  meeting  for  the  purpose, 
the  court  of  new  appoints  a  meeting  for  that 
purpose,  and  for  renewal  of  the  bankrupt's 
protection  ;  and,  in  special  circumstances  the 
court  will  appoint  it  to  take  place  at  a  date 
later  than  that  contemplated  by  the  statute. 
Observed,  that  notice  of  such  a  meeting  ought 
to  be  given  in  the  Gazette.  Struthers,  1861, 
23  D.  702  ;  33  J.  346.  Macdonald,  1861,  23 
D.  719* 

1484.  Trustee— Election— Informality-- 
Order  for  New  Election  — Notice.— New 
meeting  appointed  for  election  of  trustee  in  a 
sequestration  in  consequence  of  error  in  Gazette 
notice  of  statu torv  meeting.  Fovbister,  1869, 
8  M.  31  ;  42  J.  5* 

1485.  Trustee— Election— Order  for  New 
Election  —  Meeting  —  Appeal.  —  Warrant 
granted,  on  the  application  of  a  single  creditor, 
for  a  meeting  of  creditors  on  a  sequestrated 
estate  to  elect  a  new  trustee,  for  the  purpose 
of  appearance  as  respondent  in  an  appeal  to 
the  House  of  Lords.     IVaddel,  1826,  4  S.  533. 

1486.  Trustee— Election— Order  for  New 
Election— Abandonment  of  Sequestration. 

— At  the  meeting  for  the  election  of  a  trustee 
in  a  sequestration,  the  creditors  resolved  to 
abandon  the  sequestration,  and  no  trustee  was 
elected.  A  petition  by  a  creditor  for  the 
purpose  of  getting  a  day  fixed  for  the  election 
of  a  trustee,  there  being  no  provision  in  the 
Act  for  such  a  case  as  had  occurred,  granted. 
Steuart  v.  Chalmers,  1864,  2  M.  1216 ;  36  J. 
607* 

1487.  Trustee— Election— Order  for  New 
Election— Acquirenda  —  Bankruptcy  Act 
1856,  s.  74.— Under  a,  74  of  the  1856  Act,  the 
sheriff  is  empowered  to  convene  a  meeting  of 
creditors  for  the  election  of  a  new  trustee  only 
on  the  death,  resignation,  or  removal  of  the 
former  trustee.  In  other  circumstances,  the 
proper  course  is  to  apply  to  the  court  for  a 
remit  to  the  Lord  Ordinary  on  the  Bills  to 
appoint  a  meeting  of  creditors.  On  the 
emergence  of  funds  of  the  estate  after  the 
trustee's  discharge  but  before  the  bankrupt's 
discharge,  a  meeting  of  creditors  was  convened 
by  order  of  the  sheriff,  at  which  a  new 
trustee  was  elected.  Held  that  the  petitioner 
had  not  been  duly  elected.  Hutton,  1872, 
10  M.  620  ;  44  J.  345* 

1488.  Trustee— Election— Order  for  New 
Election— Discharge— Acquirenda.— Where 

the  trustee  in  a  sequestration  had  been 
discharged,  and  thereafter  the  bankrupt,  who 
had  not  been  discharged,  succeeded  to  property, 
the  court,  on  the  petition  of  a  creditor,  remitted 
to  the  Lord  Ordinary  on  the  Bills  to  appoint  a 
meeting  of  creditors  to  be  held  for  the  election 
of  a  new  trustee.    Gentles,  1870,  9  M.  176.* 

1489.  Trustee— Election— Order  for  New 
Election— Sheriff's  Powers.— After  a  meet- 
ing of   creditors  had  been  held    to  elect  a 
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trustee,  a  competition  as  to  the  election  arose 
before  the  sheriff,  who  pronounced  a  deliver- 
ance. Opinion,  that  the  sheriff  could  not 
thereafter  of  consent  appoint  a  second  meet- 
ing for  the  purpose  of  a  new  election.  Paterson 
v.  Duncan,  1846,  18  J.  481. 

1490.  Trustee— Election— Order  to  Re- 
turn Papers. — A  sheriff  has  power,  in  a  com- 
petition for  a  trusteeship  remitted  to  him,  to 
compel  either  of  the  parties,  at  the  instance 
of  the  other,  to  return  the  papers  ;  and  there- 
fore a  petition  to  the  Court  of  Session,  where 
a  warrant  to  that  effect  had  been  issued  by 
the  sheriff,  dismissed.  Boaz  v.  Watson,  1824, 
2  S.  761* 

1491.  Trustee— Election  — Objections- 
Note  of  Specification.— A  note  of  objections 
by  one  candidate  for  the  office  of  trustee  on 
a  bankrupt  estate  to  the  election  of  the  other 
candidate  rejected,  as  it  merely  stated  that  the 
affidavits  of  the  majority  of  the  creditors  were 
invalid,  and  gave  no  further  specification. 
Lockart  v.  Mitchell,  1849,  11  D.  1341 ;  21  J. 
513* 

1492.  Trustee— Election  — Objections- 
Note  of— Meeting— A.  8.  10  July  1839, 
a.  63— Bankruptcy  Act  (1856),  s.  70— Title 
to  Object. — In  a  competition  for  the  office  of 
trustee  in  a  sequestration,  held  (1)  that  it  is 
not  the  duty  of  the  creditors,  at  the  meeting 
held  for  the  election  of  a  trustee,  to  declare 
which  of  the  competing  claimants  has  been 
elected ;  (2)  that  a  note  of  objections  given 
in  to  the  votes  and  qualification  of  any  of 
the  candidates  is  not  a  pleading  under  A.  S. 
10  July  1839,  sec.  63,  which  requires  to  be 
ngned  by  a  procurator,  and  to  state  by  whom 
it  is  drawn ;  (3)  that  where  the  candidate, 
having  the  apparent  majority  of  votes,  had 
not  lodged  a  note  of  objections  to  the  votes 
for  his  opponent  (though  that  opponent  had), 
be  could  not  raise  any  objections  to  these 
before  the  sheriff.  Miller  v.  Duncan.  1858, 
20 D. 803  ;  30  J.  475* 

1493.  Trustee  — Election  — Objections— 
Period  for— Firm  and  Partners'  Sequestra- 
tion.—At  a  meeting  of  creditors  for  the 
election  of  a  trustee  on  the  estates  of  a  firm, 
and  of  the  partners  as  individuals  (all  of 
which  estates  had  been  sequestrated  by  one 
judicial  act),  the  creditors  of  the  firm  elected 
a  trustee  on  all  the  estates.  Two  creditors  of 
one  of  the  partners  were  present  and  stated 
no  objection,  but  afterwards  proposed  a 
separate  trustee  on  the  estate  of  the  partner. 
Hidd  that  the  proposal  was  too  late,  and  the 
trustee  confirmed.  Cormack  v.  Campbell  1832, 
US.  72. 

1494.  Trustee  — Election  — Objections- 
Period  for— Act  2  and  3  Vict.  c.  41,  s.  47. 
— Held  that  Sunday  was  counted  in  reckoning 
the  period  of  four  days  within  which  notes 
of  objections  must  be  lodged  in  the  hands 
of  the  sheriff-clerk.  Foulde  v.  Fotheringhame, 
1843, 16  J.  177* 


1495.  Trustee— Election— Place  of  Meet- 
ing.— The  election  of  a  trustee  at  Edinburgh 
on  the  estate  of  a  bankrupt  who  had  resided 
and  traded  in  Argyleshire,  but  who  was  then 
abroad,  approved,  as  the  creditors  were  in  Edin- 
burgh.   Stuart,  13  Feb.  1822,  F.  C. ;  1  S.  315. 

1496.  Trustee— Election— Title  of  Credi- 
tors to  Challenge. — In  an  election  to  the 
office  of  trustee  in  a  sequestration,  one  of  the 
candidates  had  an  apparent  minority,  and 
declined  to  go  on  with  the  competition.  Held 
that  the  creditors  who  supported  him  had  a 
title  to  insist  in  the  competition,  with  the 
view  of  showing  that  their  candidate  had  a 
real  majority.  Wiseman  v.  Skene,  1870,  8  M. 
661 ;  42  J.  327  * 

1497.  Trustee— Liability— Acquiescence 
by  Creditor— Personal  Bar— Mora— Penal 
Interest. — Held  that  a  creditor  could  not,  after 
twenty  years  without  complaint,  insist  on  an 
investigation  into  the  trustee's  management, 
he  and  the  other  creditors  having  acquiesced  in 
the  trustee's  conduct ;  but  that  he  could  insist 
on  the  infliction  of  any  special  penalty  imposed 
by  the  bankrupt  statute,  as  for  penal  interest 
on  sums  above  £50  retained  in  his  own  hands. 
M(Lachlan  v.  LiUy,  1830,  9  S.  54  and  57* 

1498.  Trustee— Liability  — Assessment 
— A  trustee  in  a  sequestration,  who  was  in 
possession  of  heritable  subjects  belonging  to 
the  bankrupt  estate,  held  to  be  the  owner  of 
the  subjects,  and  liable  for  an  assessment 
under  s.  47  of  the  Edinburgh  and  Leith 
Sewerage  Act  1864.  Macknigkt  v.  Oman's 
Tr.,  1872,  11  M.  154  ;  45  J.  95  * 

1499.  Trustee  —  Liability  —  Breach  of 
Composition-Contract. — A  trustee  in  a  seques- 
tration, who  acquiesced  in  a  composition-con- 
tract previously  arranged,  held  liable  in  damages 
for  acting  in  breach  of  that  contract  Graham 
<k  Baxter  v.  Herbertson,  1824,  3  S.  117  * 

1500.  Trustee  —  Liability  —  Contract- 
Implement  o£ — A  trustee  entered  into  a 
contract  on  behalf  of  the  estate  with  a  credi- 
tor, whereby  he  undertook  to  relieve  the 
creditor  of  certain  claims.  Held  that  the 
trustee  was  personally  liable  to  implement 
this  undertaking,  there  being  no  funds  of 
the  estate  in  his  hands.  Jeffrey  v.  Brown, 
1824,  2  Shaw's  Apps.  349.  Affg.  1  S.  102 ; 
2  S.  539  * 

1501.  Trustee  —  Liability  —  Contract 
with  Heritable  Creditor.  —An  heritable 
creditor  in  an  action  against  the  trustee  in  the 
sequestration,  averred  that  he  consented  to  the 
trustee  selling  the  house  on  which  his  debt 
was  secured  on  condition  that  the  purchaser 
should  grant  a  bond  for  the  price  and  pay  the 
price  to  him.  The  purchaser  was  in  posses- 
sion, but  had  not  granted  the  bond  or  paid  the 
price.  Held  that  as  no  disposition  of  the 
house  had  been  granted  to  the  purchaser,  and 
as  the  subject  was  still  available  to  the  credi- 
tor, the  trustee  was  not  liable  to  him  in  damages 
except  as  to  any  loss  incurred  by  the  creditor 
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through  the  delay.    Allan  &  Son  v.  Mansfield, 
1834,  12  S.  329  ;  9.  Fac.  199. 

1502.  Trustee  —  Liability  — -  Decree  in 
Action. — A  decree  for  a  sum  under  the  Small 
Debt  Act  against  a  trustee  on  a  sequestrated 
estate  held  to  be  against  him  personally, 
although  he  had  no  funds.  Jaffray  v.  Gordon, 
1831,  9  S.  416  * 

1503.  Trustee  —  Liability  —  Distribution 
of  Estate  after  Composition-Contract.— A 
trustee  in  a  sequestration  who,  after  a  composi- 
tion-contract had  been  approved  by  the  court, 
paid  away  the  estate  to  the  creditors  primis 
venientibus,  held  liable  to  a  creditor  who  had 
got  no  part  thereof  in  payment  of  his  share. 
Aitken  v. Galloway,  1845,  7  D. 996  ;  17  J.  516* 

1504.  Trustee  —  Liability  —  Erroneous 
Payment. — The  court  refused  credit  to  a  trustee 
for  a  sum  paid  by  him  against  the  opinion  of 
the  law  agent  in  the  sequestration,  and  which 
was  not  truly  due  by  the  estate.  Boaz  v. 
Craig's  Crs.,  1829,  8  S.  175 ;  5  Fac  156* 

1505.  Trustee  —  Liability  —  Erroneous 
Payment— Penal  Interest— Where  a  trustee 
erroneously  paid  sums  which  were  not  due, 
held  that  unless  he  made  the  payments  in 
mala  fide,  he  was  not  liable  in  penal  interest 
in  addition  to  the  principal  sums.  Maben  v. 
Perkins,  1837,  15  S.  1087;  12  Fac.  1029. 

1506.  Trustee—  Liability  —  Failure  to 
Deposit  Funds  for  Dividends— Disputed 
Claim — Interest. — A  trustee  in  a  sequestra- 
tion held  liable  as  trustee,  and,  if  necessary, 
personally,  for  a  sum  which  he  had  failed  to 
deposit  to  meet  dividends  on  a  disputed  claim, 
and  in  interest  on  the  sum  from  the  time 
when  he  had  the  means  of  depositing  it,  but 
not  in  interest  annually  accumulated.  Houston 
v.  Duncan,  1841,  1842,  4  D.  80,  1220;  14  J. 
33,  393  * 

1507.  Trustee  —  Liability  —  Feu- Con- 
tract— Feu-Duty. — A  party  entered  into  a 
building  feu-contract,  and  was  infeft,  and  on 
his  bankruptcy  the  trustee  on  his  sequestrated 
estate  took  possession  of  the  houses  land  ground, 
and  drew  the  rents.  Held  that  he  was  liable 
to  the  superior  for  the  feu -duties  so  Ions  as  he 
retained  possession.  Question,  whether  he  was 
entitled  to  refute,  invito  superiore,  and  so  get 
free  of  the  future  feu-duties.  Balfour  v.  Cook, 
1817,  Hume  771. 

1508.  Trustee  —  Liability  —  Feu-Con- 
tract—  Feu-Duty. — A  trustee  on  a  seques- 
trated estate,  during  a  discussion  as  to  the 
validity  of  an  heritable  security  over  a  property 
in  which  the  bankrupt  had  been  infeft,  en- 
tered into  possession,  drew  the  rente,  and  paid 
the  feu-duties,  but  did  not  take  infeftment, 
and  on  the  security  being  found  ineffectual, 
abandoned  it.  Held  entitled  so  to  do,  and  not 
liable  to  the  superior  for  the  feu-duty  in  the 
future.  MitcheWs  Trs.  v.  Pearson,  1834,  12  S. 
322  ;  9  Fac.  189  * 


entered  into  possession  of  a  coal  lease,  and  was 
infeft  in  the  bankrupt's  feu-rights,  and  for 
many  years  took  the  benefit  of  the  lease  and 
feu -rights  for  the  estate.  Held  that  he  was 
bound  to  fulfil  the  prestations  to  the  landlord, 
and  could  not  abandon  the  contracts.  Kirk- 
land  v.  Gibson,  1833,  6  W.  &  S.  340.  Affg.  9  S. 
596 ;  6  Fac.  395  * 

1510.  Trustee's  Liability— Lease— Adop- 
tion—Kent  —  Landlord's  Preference — Irri- 
tancy.— A  landlord  is  entitled  to  insist  in  a  re- 
moving of  his  tenant  where  be  has  incurred  an 
arrear  of  two  years'  rent,  although  the  tenant's 
estate  has  been  sequestrated ;  and  the  trustee 
cannot  take  the  benefit  of  the  lease  without 
purging  the  irritancy,  although  thereby  the 
landlord  obtains  a  preference  for  these  arrears 
over  the  other  creditors.  Nisbet  db  Go.'s  Trn 
10  Dec.  1802,  F.  C. ;  M.  15268. 

1511.  Trustee  —  Liability  —  Lease- 
Adoption— Repairs— Landlord's  Claim  for. 

— Where  the  estate  of  a  tenant  is  sequestrated, 
and  the  trustee  takes  the  benefit  of  the  lease 
(which  contains  an  obligation  to  keep  the 
subject  in  repair),  and  the  landlord  makes  the 
repairs,  he  is  entitled  to  decree  for  the  expenses 
of  the  repairs  against  the  trustee,  and  not 
merely  to  be  ranked  as  a  creditor.  Cuthill  v. 
Jeffrey,  21  Nov.  1818,  F.  C  * 

1512.  Trustee  —  Liability  —  Lease  — 
Adoption — Damages. — A  party  held  a  lease 
of  a  distillery  under  condition,  that  in  the 
event  of  his  bankruptcy  the  lease  should  be 
void,  and  possession  ceded  to  the  landlord. 
The  tenant  became  bankrupt,  and  the  trustee 
on  his  estate  opposed  the  landlord's  resump- 
tion of  possession.  Held,  in  an  action  by  the 
landlord,  that  the  trustee  was  not  liable  for 
the  rent,  but  that  the  averments  in  regard  to 
his  opposition  to  the  resumption  of  possession 
were  relevant  to  support  a  conclusion  for 
damages  against  him.  Richardson  v.  Scott, 
1835,  13  S.  972* 

1513.  Trustee  —  Liability  —  Lease  — 
Adoption— Wrongous  Retention  of  Pre- 
mises—Damages— Bent.— A  trustee  claimed 
certain  machinery  in  premises  leased  to  the 
bankrupt  as  belonging  to  the  estate  and  not  to 
the  landlord,  and  in  security  of  his  claim  (which 
was  unfounded)  refused  to  surrender  posses- 
sion under  the  lease.  Held  that  he  had  not 
adopted  the  lease,  and  so  was  not  liable  for  the 
future  rents,  but  that  he  was  liable  in  damages  ; 
and  that  the  rent  could  not  be  assumed  to  be 
the  measure  of  damages.  Stead  v.  Cox,  1835, 
13  S.  280  * 

1514.  Trustee  —  Liability  —  Lease  — 
Adoption— Arrears  of  Rent.— The  trustee  in 
a  sequestration  having  adopted  a  lease,  held 
liable  for  arrears  of  rent  for  which  bills  had 
been  taken  by  the  landlord's  factor,  although  the 
rent  was  entered  in  the  factor's  accounts  as 
paid.  Dundas  v.  MorUon,  1857,  20  D.  225  ; 
30  J.  120  * 


1509.  Trustee— Liability  —  Feu-Duty—       1515.  Trustee— Liability— Lease— Imple- 

— A  trustee  on  a  sequestrated  estate  j  ment  o£ — A  landlord  who  had  granted  a  lease, 
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in  which  he  bound  himself  to  erect  a  farm 
steading,  became  bankrupt,  and  his  estate  was 
sequestrated.  The  trustee  entered  into  posses- 
sion and  drew  the  rents,  which  the  tenant  paid 
under  a  reservation  of  his  claims.  The  tenant 
thereafter  sued  the  trustee  for  implement  of  the 
obligations  in  the  lease  as  to  erecting  a  stead- 
ing, and  for  damages  of  non-implement;  and 
the  trustee  in  the  meanwhile  sold  the  property. 
Held  that  to  the  extent  of  the  rents  drawn  by 
the  trustee  the  claim  of  the  tenant  was  well 
founded,  but  that  the  trustee  was  not  under 
any  obligation  to  a  greater  extent.  Harvie  v. 
Haitian*,  1833,  11  S.  872* 

1516.  Trustee  — Liability— Liferent— A 
trustee  in  the  cessio  of  a  liferenter  is  bound  to 
execute  such  repairs  as  are  necessary  to  preserve 
the  heritable  estate.  Scott  v.  Haliburton,  1823, 
2  S.  435  * 

1517.  Trustee— Liability  for  Mismanage- 
ment after  Recall  of  Sequestration  — 
Commissioners. — After  the  sequestration  of 
the  estate  of  a  coal  company  had  been  recalled 
and  the  estate  reconveyed,  the  proprietors  of 
the  lands  sued  the  trustee  and  commissioners 
in  the  sequestration  for  damages  for  their 
improper  working  of  the  mine.  The  Court  of 
Session  having  held  the  action  irrelevant,  the 
House  of  Lords  remitted  the  case.  Wilson  v. 
Alexander,  1  Mar.  1803,  F.  C;  M.  13968 ;  5  Pat. 
182.* 

1518.  Trustee— Liability  — Penal  Inter- 
est— Penal  interest  on  sums  in  the  hands  of  a 
trustee  on  a  sequestrated  estate  ceases  to  run 
from  the  date  of  his  removal.  Johnstone  v. 
Johnstone,  1826,  4  S.  482  ;  1  Fac.  391* 

1519.  Trustee— Liability  to  New  Trus- 
tee— Expenses. — Under  a  petition  by  a  bank- 
rupt, with  concurrence  of  his  trustee,  the  court 
dismissed  the  petition,  and  found  the  trustee 
liable  "qua  trustee"  in  expenses.  Held  in  a 
question,  on  his  resignation,  with  a  new  trustee, 
tbat  it  was  competent  for  the  latter  to  insist  in 
an  action  against  him  for  these  expenses,  on 
the  ground  that  he  had  acted  in  collusion  with 
the  bankrupt,  in  getting  up  the  petition  for 
discharge,  and  that  the  former  judgment  did 
not  restrict  his  liability  to  that  of  a  mere 
trustee.  Maben  v.  Perkins,  1837,  15  S.  1087 ; 
12  Fac  1029. 

1520.  Trustee  — New  Trustee  — Action 
against  Former  Trustee— Unclaimed  Divi- 
dends.— A  trustee  on  a  sequestrated  estate  is 
entitled  to  sue  his  predecessor  in  office  for 
recovery  of  unclaimed  dividends,  which  he  has 
not  lodged  in  bank  in  terms  of  the  statute. 
Grant  v.  Kennedy,  1828, 6  S.  982  ;  3  Fac.  1008  * 

1521.  Trustee  — New  Trustee  — Election 
— Advertisement — The  trustee  on  an  estate 
seauestrated  under  54  Geo.  in.  c.  137  died 
before  the  sequestration  was  terminated.  Held 
that  intimation  of  a  meeting  of  creditors  for 
the  election  of  a  new  trustee  was  sufficient,  if 
inserted  in  the  Edinburgh  Gazette  only,  and  not 
in  the  London  Gazette.  BeU,  1846,  9  D.  198 ; 
19  J.  60. 


1522.  Trustee— New  Trustee— Election. 

— Held  that  on  the  resignation  of  the  trustee  in 
a  sequestration,  the  creditors  were  not  bound 
to  devolve  the  office  upon  the  person  who  had 
been  elected  to  act  in  succession,  but  might 
elect  a  new  trustee.  M'Laggan  v.  Dewar,  1851, 
13  D.  1394 ;  23  J.  647  * 

1523.  Trustee  — New  Trustee  — Remit— 
Death. — A  sequestration  was  awarded  in  1785, 
and  a  trustee  appointed  (but  not  confirmed) 
who  was  now  dead.  The  court,  before  author- 
ising a  meeting  to  elect  a  new  trustee  in  1822, 
remitted  to  the  sheriff  to  inquire  and  report  as 
to  the  state  of  the  bankrupt's  affairs.  JValker, 
1822,  1  S.  390. 

1524.  Trustee  — Petition  against— Penal 
— Composition. — A  trustee  on  a  sequestrated 
estate  having  failed  to  report  the  acceptance  of 
an  offer  of  composition,  and  having  devolved 
the  management  of  the  estate  upon  the  cau- 
tioners, a  petition  and  complaint  Dy  the  bank- 
rupt against  him  refused,  in  so  far  as  penal,  but 
sustained  to  the  effect  of  requiring  tne  trustee 
to  take  the  statutory  steps.  Kemp  v.  M'Kenzie, 
1832,  10  S.  389 ;  7  Fac.  291* 

1525.  Trustee  — Petition  against  — Title 
to  Present— Bankrupt's  Executor.— Question, 
whether  the  son  and  executor  of  a  deceased 
bankrupt  has  a  title  to  present  a  petition  and 
complaint  against  the  trustee  on  his  seques- 
trated estate,  where  there  is  no  prospect  of  any 
reversion,  and  the  creditors  are  satisfied  with 
the  conduct  of  the  trustee.  Louden  v.  Christie, 
1835,  13  S.  389. 

1526.  Trustee— Petition  against— Credi- 
tor's Expenses  —  Bankruptcy  Act  1856, 
8.  159. — A  creditor  who  lodged  a  complaint 
against  a  trustee,  in  consequence  of  which  the 
accountant  reported  to  the  court,  held  entitled 
to  the  expense  of  making  the  complaint  to  the 
accountant,  but  not  to  tne  expense  of  appear- 
ing in  court  when  the  accountant's  report  was 
considered.  Accountant  in  Bankruptcy  v.  Gow, 
1862,  1  M.  124  ;  35  J.  75* 

1527.  Trustee  —  Petition  against — Com- 
petency—Bankruptcy Act  1856,  a.  86  — 
Expenses. — A  creditor's  petition  and  complaint 
against  a  trustee  praying  for  his  being  censured 
and  fined  is  incompetent  under,  and  if  founded 
on,  section  86.  Bell  v.  Gow,  1862,  1  M.  84  ;  35 
J.  73.  But  the  trustee  allowed  the  expenses  of 
his  personal  attendance.  Ibid.,  1863, 1  M.  257  ; 
35  J.  182  * 

1528.  Trustee— Petition  against— Bank- 
ruptcy Act    1856,  ss.   86,   169  — Act   of 

Management  or  Deliverance  ?  —  Commis- 
sion.— The  fixing  of  the  trustee's  commission 
is  an  act  of  management  within  section  86  of 
the  Act,  and  therefore  a  petition  by  the  bank- 
rupt against  the  trustee  and  commissioners  for 
recall  of  a  minute  fixing  an  exorbitant  commis- 
sion held  competent ;  and  an  objection  that  the 
fixing  of  the  commission  was  a  deliverance 
within  section  169  and  appealable  only  within 
fourteen  days,  repelled.  Burt  v.  Bell,  1863, 1  M. 
382  ;  35  J.  236  * 
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1529.  Trustee— Petition  against  — Cen- 
sure—Bill  Chamber— Concurrence  of  Lord 
Advocate— Bankruptcy  Act  1856,  s.  84.— 

A  petition  and  complaint  presented  to  the 
Lord  Ordinary  on  the  Bills  by  a  creditor  on  a 
sequestrated  estate  set  forth  that  the  trustee 
was  employing  the  trust-funds  in  an  improper 
way,  and  had  not  complied  with  section  84  of 
the  Act  as  to  the  sederunt-book.  The  petitioner 
craved  to  have  the  trustee  ordained  to  cease 
from  using  his  powers  and  the  funds  of  the 
estate  in  tne  way  complained  of;  and  there 
was  a  prayer  for  censure  of  the  trustee.  The 
petitioner  moved  the  court  to  allow  him  to 
amend  the  petition  by  striking  out  the  prayer 
for  censure.  Held  (1)  that  the  amendment 
could  not  be  allowed ;  (2)  that  the  petition 
was  not  authorised  by  the  Bankruptcy  Act ; 
(3)  that  it  was  not  competent  at  common  law, 
in  respect  (1st)  the  Bill  Chamber  had  no 
jurisdiction,  and  (2d)  that,  being  of  a  penal 
character,  it  had  not  the  concurrence  of  the 
Lord  Advocate.  Paterson  v.  Robson,  1872,  11 
M.  76;  45  J.  62* 

1530.  Trustee  —  Petition  by  Trustee 
against  Former  Trustee  and  Law  Agent— 
A  petition  and  complaint  by  a  trustee  on  a 
sequestrated  estate  against  the  law  agent 
and  the  former  trustee,  for  withholding  the 
minutes  and  sederunt-book,  sustained.  Loudon 
v.  Turner,  1822,  1  S.  262. 

1531.  Trustee  —  Powers  —  Charge  to 
Enter  Heir  —Preference  —  Provisions.— A 

father  disponed  his  estate  mortis  causa  to  his 
eldest  son,  burdened  with  provisions  to  his 
wife  and  children ;  and,  on  his  death,  the  son 
took  possession,  but  made  up  no  titles,  and 
becoming  bankrupt,  his  estates  were  seques- 
trated. Held  (1)  that  the  trustee  was  entitled 
to  charge  him  to  enter  heir  to  his  father, 
passing  by  the  disposition;  and  (2)  that  the 
widow  and  children  were  not  preferable 
creditors  on  the  estates.  Miller  v.  Wright, 
1836,  14  S.  1087  ;  11  Fac.  896* 

1532.  Trustee  —  Powers  —  Consent  to 
Discharge  of  Debtor. — The  trustee  on  a 
sequestrated  estate,  with  consent  of  the 
majority  of  the  creditors,  may  concur  in  the 
discharge  of  a  debtor  to  the  estate.  Spence  v. 
Garden,  16  Dec.  1817,  F.  C.  Sheriff,  25  May 
1811,  F.  C  * 

1533.  Trustee— Powers  — Contract— Re- 
duction.—  A  contract  entered  into  by  the 
trustees  in  a  sequestration,  with  concurrence  of 
the  creditors,  held  not  reducible  on  the  allega- 
tion that  it  was  entered  into  without  clue 
authority,  and  to  the  prejudice  of  the  creditors. 
Henderson  v.  Selkrig,  1816,  6  Pat.  198. 

1534.  Trustee— Powers— Petition  for  in 
Application  for  Confirmation— Competency 
—  Approval  of  Creditors'  Seduction.  — 
The  court  refused  a  prayer  in  the  petition  of 
a  trustee  for  confirmation  to  approve  of  a  re- 
solution of  the  creditors,  authorising  him  to 
dispose  by  private  bargain  of  the  bankrupt 
stock  in  trade  on  such  terms  as  he  might 


consider  beneficial  to  the  estate.  Low,  1836 
15  S.  290  * 

1535.  Trustee  —  Belief  from  Creditors. 

— A  trustee  on  a  bankrupt  estate,  suing  the 
creditors  for  relief  from  acts  authorised  by 
them,  must  be  specific  in  his  statements  of  the 
circumstances  which  he  founds  on  as  amount- 
ing to  such  authority.  Gilmour  v.  Royal  Bank, 
1855,  18  D.  287 ;  28  J.  120  * 

1536.  Trustee— Removal  —  Grounds  for 
—Election  — Adverse  Interest  —  Removal 
of  Commissioner. — A  petition  was  presented 
for  the  removal  of  a  trustee  in  a  sequestration 
(who  was  a  creditor)  and  a  commissioner,  in 
respect  that  they  had  together  obtained  a 
preference  for  the  trustee  and  had  an  advene 
interest  to  the  other  creditors.  The  Court  of 
Session  having  found  that  no  facts  sufficient 
for  removal  were  averred,  the  House  of  Lords 
remitted  to  the  court  to  consider  whether  it  was 
not  competent  to  remove  a  trustee  or  commis- 
sioner where  transactions  with  the  bankrupt 
were  reasonably  questionable  and  required 
investigation,  and  whether  a  party  having  an 
interest  adverse  to  the  general  body  of  creditors 
could  competently  be  chosen  trustee  or  commis- 
sioner.    Campbell  v.  M'Nair,  1805,  5  Pat.  48  * 

1537.  Trustee  —  Removal—  Grounds  for 
—Order  for  Meeting.— A  petition  bv  one- 
fourth  of  the  creditors  on  a  sequestrated  estate 
in  Skye,  praying  to  ordain  the  trustee  (who 
lived  in  rortree)  to  call  a  meet  ins  for  his 
removal,  on  the  ground  that  it  would  be  more 
expedient  to  have  one  resident  in  Glasgow, 
re/used.    Sanders  v.  Monro,  1822,  1  S.  239. 

1538.  Trustee— Removal— Grounds   for. 

— Trustee  removed,  and  found  not  entitled  to 
commission,  in  respect  of  not  complying  with 
the  statutory  regulations  as  to  making  states, 
consigning  money,  etc.,  but  not  subjected  in 
expenses,  having  acted  bona  fide.  Aytoun  v. 
Macculloch,  1824,  3  S.  80* 

1539.  Trustee— Removal— Grounds  for 
—Allowance  to  Bankrupt— Conjunct  and 
Confident  —  Sederunt-Book.— Irregularities 
on  the  part  of  a  trustee  in  a  sequestration  in. 
not  lodging  the  sederunt-book,  and  in  making 
an  unauthorised  allowance  to  the  bankrupt 
and  an  averment  that  he  was  a  conjunct  and 
confident  person  held  insufficient  to  warrant 
his  removal.  Ewing  v.  Lawrie,  1826,  2  W.  & 
S.  19.     Affg.  3.  S.  234  * 

1540.  Trustee— Removal— Grounds  for 
—Act  54  Geo.  ra.  c.  137,  s.  46.— A  trustee 
removed  for  deviation  from  sec.  46  of  the  Act  54 
Geo.  in.  c.  137  (which  provides  for  realisation 
of  estate,  making  up  states,  lodging  sederunt, 
books,  etc.).  Parlane  v.  Watson,  1825,  4  S. 
120. 

1541.  Trustee— Removal— Grounds    for. 

— A  trustee  who  was  aware  that  the  bank- 
rupt's father  had  by  additional  claims,  made 
under  suspicious  circumstances,  increased  his 
total  claim  in  order  to  have  a  composition 
carried  through,  but  reported  to  the  court  in 
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favour  of  the  composition,  without  alluding  to 
this,  removed  from  the  trusteeship.  Cabbeil  v. 
Miller's  Tr.,  1828,  6  S.  1101  * 

1542.  Trustee— Removal— Grounds  for. 
— A  petition  was  presented  for  the  removal 
of  a  trustee  on  the  ground  that  he  had 
destroyed  documents  falling  within  a  speci- 
fication after  his  citation  as  a  haver.  The 
court  declared  that  he  had  acted  indiscreetly 
and  found  him  liable  in  expenses  but  did  not 
remove  him.  Smith  v.  Robertson,  1831,  5  W. 
&  S.     Revg.  8  S.  1065  * 

1543.  Trustee— Removal— Grounds  for. 
—Irregularities  by  a  trustee  as  to  minutes  and 
states  and  as  to  calling  meetings,  held  not  suffi- 
cient to  warrant  his  removal,  Dut  sufficient  to 
subject  him  in  modified  expenses.  Mitchell  v. 
Mein,  1830,  9  S.  115;  6  Fac.  82.  Lowden  v. 
Christie,  1835,  13  S.  389  * 

1544.  Trustee— Removal  — Grounds  for 
—Report  by  Accountant— Failure  to  Bank 
Funds— Penal  Interest— Bankruptcy  Act 
1856,  as.  83, 159.— Held  (1)  that  upon  a  report 
by  the  Accountant  in  Bankruptcy,  in  terms  of 
s.  159  of  the  Act,  the  court  can  dispose  at  once 
of  the  matters  embraced  by  the  report,  although 
without  a  report  by  the  Accountant,  a  petition 
at  the  instance  of  creditors  would  have  been 
necessary  to  enable  the  court  to  interfere ;  (2) 
that  where,  upon  such  a  report,  it  has  been 
ascertained  that  a  trustee  has  contravened  the 
83d  section  of  the  Act,  it  is  imperative  on  the 
court  to  dismiss  the  trustee  from  his  office, 
finding  that  he  is  not  entitled  to  remuneration, 
and  is  liable  in  expenses  ;  but  (3)  although  in 
these  circumstances  the  trustee  is  liable  for 
penal  interest  on  any  sum  exceeding  £50  re- 
tained by  him,  the  court  will  not  de  piano 
decern  against  him  therefor,  but  leave  the 
creditors  or  a  new  trustee  to  recover  payment 
as  of  a  debt  due  to  the  estate.  Accountant  in 
Bankruptcy  v.  Peacock's  TV.,  1867,  6  M.  158 ; 
40  J.  92* 

1545.  Trustee  — Removal  — Grounds  for 
—Report  by  Accountant— Title  to  Petition. 

—The  trustee  on  a  sequestrated  estate  removed 
for  misconduct  in  office,  on  a  report  to  the 
court  by  the  Accountant  in  Bankruptcy. 
Question  as  to  the  competency  of  a  petition  for 
removal  of  a  trustee  at  the  instance  of  a  person 
not  a  creditor.  Lang  v.  Hally,  1870,  8  M.  753  ; 
42  J.  390  * 

1546.  Trustee  — Removal— Majority  of 
Creditors— No  Cause  Shown.— The  majority 
of  creditors  may  remove  a  trustee  without 
assigning  cause.  Wallace  v.  Gibson,  1824,  3  S. 
73.  Chapman  v.  Bods,  1825,  4  S.  242  ;  1  Fac. 
51.  Muir  v.  Raeburn,  1828,  6  S.  1041 ;  3  Fac. 
1068.     Walker  v.  Walker,  1836,  13  S.  428  * 

1547.  Trustee  —  Removal  —  Meeting 
Summoned  by  Commissioner. — A  commis- 
sioner on  a  sequestrated  estate  is  entitled  to 
call  a  meeting  of  the  creditors  to  remove  a 
trustee.  Chapman  v.  Dods,  1825,  4  S.  242  ; 
1  Fac  51* 


1548.  Trustee  —  Removal  —  Meeting 
Summoned  by  Mandatory.— A  meeting  called 
by  a  mandatory  of  an  alleged  majority  of 
creditors  to  remove  a  party,  who  after  a  com- 
petition had  been  confirmed  trustee  on  a  seques- 
trated estate,  held  illegal.  Douglas  db  Co.  v. 
Watson,  1821,  1  S.  182. 

1549.  Trustee  —  Removal  —  Offer  to 
Resign  — Auctor  in  rem  suam  —  Expenses. 

— Lands  belonging  to  a  sequestrated  estate  were 
purchased  at  a  public  roup  by  the  trustee's 
son.  Held  in  a  petition  for  the  removal  of  the 
trustee,  that  as  this  purchase  was  for  behoof 
of  the  trustee,  the  creditors  were  warranted  in 
presenting  the  petition  for  his  removal,  and 
were  entitled  to  the  expenses  of  it,  although 
the  trustee  had  offered  to  resign  before  it  was 
presented,  and  had  resigned.  Brown  v.  Burt, 
1848,  11  D.  338  ;  21  J.  80  * 

1550.  Trustee  — Removal  — Petition  for. 

— A  petition  for  the  removal  of  a  trustee 
dismissed  as  the  charges  on  which  it  was  founded 
were  not  proved ;  but  expenses  found  due 
subject  to    modification.     Low   v.    Anderson, 

1822,  1  S.  263. 

1551.  Trustee— Removal— Petition  for— 
Repealed  Statute.— A  petition  for  the  re- 
moval of  a  trustee  founded  on  8.  71  of  the  Act 
54  Geo.  in.  c.  137  presented  after  the  passing 
of  the  Act  2  and  3  Vict.  c.  41  dismissed  as  incom- 
petent, as  the  later  statute  repealed  this  section 
of  the  earlier.  Baillie  v.  Anderson,  1844,  6  D. 
1376  ;  16  J.  560. 

1552.  Trustee  — Removal— Petition  for 
— Sist  of  Creditors. — Creditors  may  sist  them- 
selves to  a  petition  for  the  removal  of  a  trustee 
in  a  sequestration  after  the  petition  has  been 
presented.  Cabbeil  v.  Millers  Tr.,  1828,  6  S. 
1101* 

1553.  Trustee  —  Removal  —  Petition  for 
—Sist  of  Creditor.— Held  in  a  petition  to 
have  the  trustee  on  a  sequestrated  estate  re- 
moved, presented  in  name  of  two  creditors, 
both  of  whom  disclaimed  the  petition,  that 
another  creditor  was  entitled  to  have  himself 
sisted  as  a  party,  and  take  up  the  petition. 
Richmond  d:  Co.  v.  M'Phun,  1854,  16  D.  546 ; 
26  J.  245* 

1554.  Trustee  —  Removal  —  Petition  for 
—Title  to  Present— Act  54  Geo.  m.  c.  137, 

8.  71. — Where  a  party  is  not  a  creditor  to  the 
extent  of  one-fourth  of  the  debts  ranked  on  a 
sequestrated  estate,  he  has  no  title  to  apply  for 
the  removal  of  the  trustee ;  and  a  reclaiming 
petition,  founding  on  sections  of  the  Act  54 
Geo.  in  c.  137,  other  than  those  on  which  the 
complaint  was  based,  refused.    Megget  v.  Fairley, 

1823,  2  S.  261. 

1555.  Trustee— Removal— Petition  for— 
Title  to  Present— Contingent  Creditors.— 

It  is  competent  for  creditors,  although  contin- 
gent, to  apply  for  removal  of  a  trustee  for  failure 
to  comply  with  s.  46  of  the  Act  54  Geo.  ill. 
c.  137.    Parlane  v.  Watson,  1825,  4  S.  120. 
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1556.  Trustee— Removal— Petition  for— 
Title  to  Present— Act  2  and  3  Vict.  c.  41,  s. 
77. — A  creditor  (whose  debt  was  one-fourth  of 
the  whole  debt),  after  the  final  dividend  in  a 
sequestration  had  been  paid,  but  before  the 
trustee  was  discharged,  lodged  a  claim  which 
the  trustee  refused.  Held  that  a  petition  for 
removal  of  the  trustee  under  section  77  of  the 
Act  2  and  3  Vict.  c.  41  at  the  instance  of  this 
creditor  was  competent  although  he  had  not 
been  ranked.  Henderson  v.  Bulley,  1849,  11  D. 
1470 ;  21  J.  578  * 

1557.  Trustee— Removal— Petition  for— 
Title  to  Present— Bankrupt.— Question  as  to 
the  competency  of  a  petition  by  a  bankrupt 
for  his  trustee's  removal.  Such  a  petition 
being  presented,  the  court  remitted  to  the 
trustee  to  consult  the  creditors  and  report; 
and  on  his  report  that  the  creditors  would 
not  interfere,  the  petition  was  dismissed. 
Robertson  v.  Mitchell,  1871,  9  M.  741 ;  43  J. 
409* 

1558.  Trustee— Report  by  Accountant- 
Expenses— Bankruptcy  Act  1856,  s.  159. 

— The  expenses  of  the  Accountant  in  making 
up  his  report  decerned  for  against  the  trustee  ; 
the  expenses  of  a  creditor  in  bringing  the 
matter  to  the  Accountant's  notice  allowed 
against  the  trustee,  but  the  expense  of  his 
subsequent  appearance  (he  being  satisfied  with 
the  Accountant's  report)  disallowed.  Account- 
ant in  Bankruptcy  v.  Gow,  1862,  1  M.  124  ;  35 
J.  75  * 

1559.  Trustee  —  Sequestration  of  — 
Charge  on  Bond  of  Caution— New  Trustee. 
— A  trustee  in  a  sequestration,  after  stating 
that  a  certain  sum  Delonging  to  the  estate 
was  in  his  hands,  became  bankrupt  and  a  new 
trustee  was  appointed.  Held  that  the  new 
trustee  in  the  sequestration  might  register 
the  bond  of  caution  of  the  ex -trustee  and 
charge  the  cautioners  for  this  sum.  A.  B.  v. 
C.  D.,  1836,  14  S.  1030  ;  11  Fac.  848. 

1560.  Trustee— Sequestration  of— Claim 
for  the  Estate  by  Factor  for  Creditors.— A, 
the  trustee  in  the  sequestration  of  B's  estate, 
having  been  sequestrated,  B's  creditors,  at  a 
meeting  called  for  receiving  A's  resignation 
as  trustee,  appointed  one  of  their  number  as 
their  factor  to  lodge  a  claim  on  A's  estate  for 
the  f unds  he  held  as  trustee.  This  was  done 
so  as  to  have  the  benefit  of  the  first  dividend. 
Held  that  the  creditors  were  entitled  to  appoint 
a  factor  to  lodge  a  claim  for  them,  although 
this  was  done  at  a  meeting  not  called  for  the 
purpose  ;  and  that  the  claim  so  lodged  fell  to 
be  admitted  bv  A's  trustee.  Lech  v.  Gairdner, 
1855,  17  D.  1075  ;  27  J.  551* 

1561.  Voluntary  Trust  —  Committee's 
Claim  to  Commission.  —  A  committee  ap- 
pointed bv  the  creditors  to  manage  the  affairs 
of  a  bankrupt  estate,  are  not  entitled  to  a 
commission  on  their  disbursements  and  for 
their  actings.  Taylor  <b  Sons  v.  Hall,  1827, 
5  S.  860. 


1562.  Voluntary  Trust  —  Competition 
with  Diligence— Symbolical  Possession.— 

Mere  symbolic  possession  of  goods,  conveyed 
by  a  trust  deed,  and  allowed  to  remain  with 
the  grant er,  cannot  confer  a  preferable  right 
over  a  subsequent  poinding.  Fraser  v.  Frisby, 
1830,  8  S.  982. 

1563.  VoluntaryTrust— Creditor— Acces- 
sion— Bar. — The  charger  on  a  bill,  who  held 
it  for  behoof  of  his  brother,  held  barred  by  his 
brother's  accession  to  the  acceptor's  trust  for 
creditors  from  doing  diligence  on  the  bill. 
Larkin  v.  Smith,  1824, 3  S.  200  * 

1564.  Voluntary  Trust  —  Creditor  — 
Accession  —  Bar  to  Diligence.  —  A  debtor 
executed  a  trust  deed  for  creditors  which  con- 
tained a  provision  that  it  was  executed 
"  without  prejudice  to  their  right  to  recover 
the  balance  of  their  claims  by  diligence 
against  me."  Held  that  a  trustee  thereunder, 
who  was  also  a  creditor  of  the  bankrupt 
on  certain  bills,  was  not  barred  by  the  trust 
deed  from  doing  diligence  thereon.  Paterson 
v.  Barclay,  1868,  5  S.  L.  R.  503. 

1565.  Voluntary  Trust  —  Creditor  — 
Accession  —  Conditional  —  Supervening 
Sequestration. — A  party  who  has  claimed 
and  drawn  payments  under  a  trust-deed,  which 
is  only  to  be  binding  if  acceded  to  by  all 
the  creditors,  is  not  bound  by  it  where  this 
condition  has  not  been  fulfilled,  and  where 
the  trust  has  been  superseded  by  a  sequestra- 
tion.    Lyell  v.  Christie,  1823,  2  S.  288.* 

1566.  Voluntary  Trust  —  Creditor  — 
Accession— Creditor's  Agent  Acceding— 
Bar. — A  creditor's  agent  attended  a  meeting 
of  creditors,  and  acceded  to  a  trust  executed 
by  the  debtor  for  payment  of  his  debts,  and  was 
chosen  a  commissioner.  On  the  following  day 
he  executed  arrestments  of  debts  due  to  the 
common  debtor.  Held  that  his  constituents 
were  barred  from  availing  themselves  of 
these  arrestments.  Anderson  v.  Starkcy, 
Fletcher,  db  Co.,  2  Mar.  1813,  F.  C* 

1567.  Voluntary  Trust  —  Creditor  — 
Accession— Demand  for  Payment.— Held 
not  accession  to  a  trust,  that  a  party  having  a 
claim  against  the  truster,  and  over  the  lands 
in  possession  of  the  trustees,  demanded  pay- 
ment from  them,  obtained  a  decree  and 
charged  them  thereon.  Campbell  v.  M* Donald?* 
Trs.,  1829,  7  S.  826  ;  4  Fac.  1127. 

1568.  Voluntary  Trust  —  Creditor  — 
Accession— Liability— Expenses.  —  Circum- 
stances in  which  creditors  under  a  trust 
were  found  liable  in  relief  to  the  trustee 
of  his  expenses,  although  several  other  credi- 
tors did  not  accede,  mercer  v.  Orr,  1823,  2  S. 
574. 

1569.  Voluntary  Trust  —  Creditor  — 
Accession— Liability.— A  party  executed  a 
trust  deed  for  payment,  first,  of  heritable 
debts,  secured  over  certain  unfinished  houses 
forming  part  of  the  subject  of  the  trust; 
secondly,  of  finishing  them  ;   and  lastly,  for 
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payment  of  personal  creditors.  Circumstances 
in  which  held  that  the  personal  creditors 
acceding  were  not  liable  for  money  borrowed 
and  advances  made  by  the  private  agent  of 
the  heritable  creditors  for  finishing  these 
houses.  Sprott  v.  Muir,  1836,  14  S.  382;  11 
Fac  319. 

1570.  Voluntary  Trust  —  Creditor  — 
Accession  —  Lodging  Claim.  —  A  claim  for 
payment  of  a  debt  from  a  trustee  under  a  trust 
for  creditors,  held  not  to  import  accession 
thereto.  Hamilton  v.  D.  of  Qaeensbernfs  Exrs., 
1834,  12  S.  766  ;  9  Fac.  406. 

1571.  Voluntary  Trust  —  Creditor  — 
Accession— Implied— Title  to  Adjudge.— 
A  party  accepting  an  obligation  from  trustees 
to  pay  a  debt  oat  of  the  trust  estate,  held  to 
have  'acceded  ;  but  entitled  to  adjudge  the 
trust  estate  in  payment  of  his  debt,  as  the 
trustees  had  taken  no  steps  to  realise  funds. 
E.  of  Breadalbane  v.  Macdonald,  1824, 2  S.  621* 

1572.  Voluntary  Trust  —  Creditor  — 
Accession— Presence  at  Meetings— Bar.— 
In  a  trust  for  creditors  the  trustees  and 
creditors  met  and  resolved  on  joint  measures, 
but  no  form  of  distribution  was  determined 
on,  nor  deed  of  accession  executed.  Held  that 
the  creditors  present  or  represented  at  the 
meetings  were  barred  from  taking  separate 
measures  for  individual  preferences ;  and  that 
therefore  the  diligence  of  one  of  these  creditors 
did  not  secure  to  him  a  preference  over  other 
creditors.  Renton  v.  Scott,  1854,  16  D.  1030 ; 
26  J.  654  * 

1573.  Voluntary  Trust  —  Creditor  — 
Accession— Presence  at  Meetings— Bar  to 
Action. — A  party  who  attended  meetings  of 
creditors,  and  did  other  acts  both  before  and 
after  the  execution  of  a  trust  for  the  general 
behoof,  held  barred  from  adopting  proceedings 
adverse  to  the  other  creditors,  although  he  did 
not  sign  the  deed  of  accession,  and  alleged  that 
the  debtor  had  been  allowed  to  possess  effects 
assigned  to  the  trustee,  and  exercise  the  rights 
of  a  proprietor.  Borthwick  v.  Shepherd,  1832, 
11  S.  1. 

1574.  Voluntary  Trust  —  Creditor  — 
Accession— Presence  at  Meetings— Receipt 
of  Interest. — Accession  to  a  trust  deed  for 
creditors  not  implied  from  a  creditor  having 
received  interest  on  his  debt  from  the  trustee 
and  attended  meetings  with  him  and  the  other 
creditors.  Kerr's  Trs.  v.  Russell,  1832,  US. 
219. 

1575.  Voluntary  Trust  —  Creditor  — 
Admission  of  Subsequent  Creditors  — 
Preference.  —  A  party  granted  bonds  and 
executed  a  trust  disposition  of  an  estate  for 
securing  the  credit  Drs  on  which  the  trustee  was 
infeft.  Thereafter  he  granted  another  bond 
and  an  assignation  by  which  a  creditor  was 
assigned  into  the  benefit  of  the  trust.  Held 
that,  the  trust  being  confined  to  the  first 
creditors  in  its  inception,  the  force  of  the 
infeftment  for  this  limited  purpose  could  not 
be  extended  by  the  subsequent  assignation  to 


the  effect  of  conferring  a  preference  on  the 
assignee  as  against  a  subsequent  creditor  infeft 
on  a  disposition  of  the  estate.  Nairne  v. 
Douglas,  1836,  14  S.  1074  * 

1576.  Voluntary  Trust  — Creditor— Bar 
—Transaction  with  Truster.— Circumstances 
in  which  a  creditor  was  held  not  precluded 
from  constituting  his  debt  against  a  trust 
estate  by  transacting  with  the  truster,  in- 
dependently of  the  trustees,  during  the  sub- 
sistence of  the  trust.  Bell  v.  Morton,  1831, 9  S. 
651. 

1577.  Voluntary  Trust  —  Creditor's 
Claim— Deduction  of  Expenses.— A  creditor 
having  succeeded  in  a  litigation  with  creditors 
in  establishing  his  claim  under  a  voluntary 
trust  against  the  trust  estate,  held  that  the. 
trustee,  in  accounting  with  him,  was  not 
entitled  to  deduct  the  expenses  of  the  litiga- 
tion.    Cleghorn  v.  Gordon,  1827,  5  S.  203* 

1578.  Voluntary  Trust  —  Creditor's 
Claim— Deduction  of  Expenses.— Trustees 
for  creditors  disputing  the  claim  of  one 
creditor  not  allowed  to  charge  the  expenses 
connected  with  their  opposition  to  him,  so  as 
to  diminish  his  share  of  the  trust  funds. 
Garsewell  v.  Muni  Trs.,  1832,  10  S.  677. 

1579.  Voluntary  Trust  —  Creditor  — 
Non-Acceding— Acquiescence— Diligence- 
Bar. —  Held  that  a  creditor  who  had  not 
directly  acceded  to  a  trust  for  creditors 
executed  by  his  debtor,  but  had  verbally 
approved  of  the  trust,  and  had  attended  a 
sale  by  the  trustee  of  the  debtor's  effects,  was 
barred  from  acquiring  by  arrestment  in  the 
hands  of  the  trustee  a  preference  over  the 
acceding  creditors.  Marianski  v.  Wiseman, 
1871,  9  M.  673  ;  43  J.  325* 

1580.  Voluntary  Trust— Creditor— Non- 
Acceding— Bar.— A  creditor  not  acceding  to  a 
trust  is  not  bound  by  its  terms  and  therefore 
the  pursuer  held  entitled  to  rank  on  the  estate 
of  an  insolvent  party  who  had  executed  a  trust 
deed  for  creditors  for  the  full  amount  of  his 
debt.  Dougalston  Trs.  v.  Dudgeon's  Tr.,  1855, 
17  D.  455  ;  27  J.  192. 

1581.  Voluntary  Trust— Creditor— Non- 
Acceding— Diligence.  —  Question,  whether  a 
trust  for  payment  of  debts  granted  by  a  party 
who  was  insolvent,  but  not  bankrupt,  excluded 
a  subsequent  arrestment  by  a  non-acceding 
creditor.  JVhyte  v.  Laing's  Trs.,  1803,  Hume 
649. 

1582.  Voluntary  Trust— Creditor— Non- 
Acceding— Diligence—  Trustee— Powers.— 

The  proprietor  of  an  entailed  estate  granted  a 
disposition  of  his  life  interest  to  trustees  for 
his  creditors,  on  which  they  were  infeft.  A 
reduction  under  the  Act  1696,  c.  5,  was  brought 
by  non-acceding  creditors,  who  were  proceeding 
with  an  adjudication.  The  court  refused  to 
interdict  the  trustees  from  cutting  the  wood  on 
the  estate,  reserving  the  question  as  to  the 
effect  of  a  decree  of  adjudication.  Ker  db 
Dickson  v.  Graham's  Trs.,  1827,  6  S.  73,  270 ; 
3  Fac.  255  * 
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1583.  Voluntary  Trust— Creditor— Non- 
Acceding — Preference. — A  party  who  was  not 
insolvent,  disponed  his  estates  to  trustees  for 
payment  of  nis  debts  on  which  they  were 
mfef t,  but  none  of  the  creditors  acceded.  Held, 
in  a  question  between  the  trustees  and  the 
creditors,  that,  as  the  creditors  had  not  acceded, 
no  right  was  vested  in  them  under  the  infeft- 
ment  and  that  the  trustees  could  pay  one 
debtor  in  full  though  they  thereby  gave  him  a 
preference.    Pagan  v.  Eaton,  1823,  2  S.  125.* 

1584.  Voluntary  Trust  —  Creditor  — 
Purchase  of  Estate— Fraud— Personal  Bar- 
Compensation. — A  party  who  had  executed  a 
poinding  of  the  furniture  of  a  person  by  whom 
a  disposition  omnium  bonorum  was  granted  to 
a  trustee  for  creditors,  having  purchased  the 
furniture  from  the  trustee,  keeping  the  poinding 
concealed,  held  not  entitled  to  withhold  pay- 
ment, and  apply  the  price  in  satisfaction  of  the 
debt.    Munrov.  Hogg,  1830,  9  S.  171  * 

1585.  Voluntary  Trust— Distribution  of 
Estate— Multiplepoinding— Non-Appearing 
Creditors. — A  trustee  for  creditors  raised  an 
MP.  calling  all  the  creditors.  Some  did  not 
appear.  The  court  refused  to  prefer  the  trustee 
for  behoof  of  those  not  appearing,  but  ordered 
advertisements  to  be  made,  certifying  those 
who  failed  to  appear  within  a  limited  time, 
that  the  funds  would  be  divided  among  those 
who  had  appeared.  M'Farlane  v.  Cranston, 
1823,  2  S.  578  * 

1586.  Voluntary  Trust— Distribution  of 
Estate— Sale— Suspension.— Three  brothers 
conveyed  their  estates  to  trustees,  to  realise 
and  pay  a  debt  of  £634  The  sale  of  the 
estates  of  two  of  them  produced  above  £1300 
of  gross  proceeds.  The  trustees  advertised  the 
estate  of  the  third  brother  for  sale.  The  court 
passed  a  bill  of  suspension  and  interdict  at  his 
instance,  in  respect  the  accounts  exhibited  by 
the  trustees  required  further  explanation  as  to 
the  amount  of  free  proceeds  arising  from  the 
sales.    Pender  v.  Ferguson,  1831,  10  3.  19. 

1587.  Voluntary  Trust— Distribution  of 
Estate— Sale  of  Lands— Interdict— Where 
a  trustee  had  come  under  advances  and 
obligations  for  the  truster,  and  had  advertised 
part  of  the  lands  for  sale,  in  virtue  of  powers 
in  the  trust  deed,  the  court,  on  caution,  passed 
a  bill  of  suspension  and  interdict  at  the 
instance  of  parties  who  alleged  that  the  lands 
had  been  sold  to  them  by  the  truster,  that  the 
trustee  was  participant  in  the  sale,  and  that  his 
security  and  relief  was  fully  provided  for  ;  but 
interim  interdict  refused.  Kerr  v.  Jamieson, 
1837,  15  S.  425. 

1588.  Voluntary  Trust— Distribution  of 
Price  of  Lands  among  Unsecured  Creditors 
— Consignation. — The  trustee  for  an  insolvent 
party,  under  an  arrangement  sanctioned  by 
some  of  the  personal  creditors,  paid  to  heritable 
creditors  the  price  of  lands! over  which  their 
securities  did  not  extend ;  held,  in  a  question 
with  one  of  the  personal  creditors,  who  had 
not  acceded  to  the  trust,  that  the  trustee  was 


bound  to  consign  the  price  in  a  muitiplepoind- 
ing  for  distribution,  and  it  was  not  relevant  to 
allege  that  the  arrangement  was  beneficial  to 
the  personal  creditors.  Mansfield  v.  Burnett, 
1843,  6  D.  146  ;  16  J.  107.* 

1589.  Voluntary  Trust— Effect  on  Dili- 
gence— Poinding. — The  trustee  in  a  trust  for 
creditors  held  not  entitled  to  carry  away 
subjects  conveyed  to  him  from  a  poinding 
creditor  as  the  trustee  had  not  taken  possession 
but  left  the  debtor  in  possession.  Gibson  v. 
Wilson,  1841,  3  D.  974  * 

And  an  assignation  of  the  debtor's  effects  to 
the  trustee  does  not  bar  diligence  against  these 
if  the  debtor  remains  in  possession.  Borthwick 
v.  Urquhart,  1829,  7  S.  420* 

1590.  Voluntary  Trust  — Estate  Con- 
veyed—Crown Office.  —A  party  who  was 
keeper  of  a  local  register  of  sasines  bv  a  trust 
deed  conveyed  for  behoof  of  his  creditors  his 
whole  estate,  and  bound  himself  to  execute 
such  deeds  as  the  trustee  should  think 
necessary  for  the  execution  of  the  trust.  Held 
that  the  emoluments  of  the  office  (not  being 
expressly  mentioned)  were  not  included  in  the 
conveyance,  and  question,  whether  they  could 
have  been  assigned.  Hill  v.  Paul,  1841, 
2  Robin.  524 ;  14  J.  676.    Revg.  1  D.  27* 

1591.  Voluntary  Trust— Termination- 
Assignation  of  Income.— A  party  executed 
a  trust  deed,  by  which  he  conveyed  his 
property  for  behoof  of  creditors,  directing  an 
allowance  to  be  paid  to  himself  out  of  the 
income.  He  assigned  this  allowance  in  security 
of  a  debt.  Held  in  a  competition  between  the 
assignee  and  creditors  adjudging  the  reversion 
that  the  assignation  was  limited  to  the  allow- 
ance during  the  subsistence  of  the  trust 
Question  whether,  as  all  the  purposes  had  been 
fulfilled  save  the  payment  of  certain  annuities 
(for  which  a  sum  could  be  set  apart),  the  trust 
was  ended.  Herries  <k  Co.  v.  Burnett,  1846, 
9  D.  Ill ;  19  J.  30. 

1592.  Voluntary  Trust— Termination— 
Creditor's  Title  to  Sue  Truster.— A  trust 
was  granted  for  behoof  of  creditors.  The 
trustee  having  died,  and  no  successor  being 
nominated,  the  truster,  several  years  after  the 
date  of  the  trust,  granted  to  one  of  his  creditors 
a  bill  for  the  amount  of  a  debt  which  had 
previously  been  ranked  on  the  estate.  Held 
that  the  creditor  was  not  barred  from  suing 
the  truster  for  payment  of  the  bill.  Mills  v. 
Hamilton,  1830,  9  S.  110.* 

1593.  Voluntary  Trust— Termination— 

Denuding— Security.— Trustees  of  a  bank- 
rupt for  payment  of  debts  ordained  in  a 
multiplepoinding,  after  the  bankrupt's  death, 
to  assign  to  a  factor  loco  tutoris  for  his  children, 
outstanding    debts,    on    receiving     security 

r'nst  claims   against   the  estate  exceeding 
funds     remaining     in     their     hands. 
M'Grouther  v.  Hill,  1822,  1  S.  371. 

1594.  Voluntary  Trust— Termination— 
Discharge— Acquirenda— Firm.— A  partner- 
ship dissolved  by  the  death  of  one  partner 
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was  insolvent.  The  trustee  for  the  creditors 
assigned  the  outstanding  debts  due  to  the 
firm,  and  the  partnership  and  surviving 
partner  was  discharged.  Held  that  a  debt 
subsequently  recovered  fell  to  the  assignees 
and  not  to  the  representatives  of  the  pre- 
deceasing partner.  Vuncan's  Tr.  v.  Colquhoun 
&  Duncan,  1863,  35  J.  478.* 

1595.  Voluntary  Trust— Termination— 
Discharge— Undiscovered  Assets.— A  party 
who  had  effected  a  policy  of  insurance  on  his 
life  granted  a  trust  for  creditors.  Having 
received  dividends,  they  discharged  him  of 
all  debts,  and  discharged  the  trustee  of  his 
intromissions.  On  the  death  of  the  party 
the  creditors  claimed  the  policy,  alleging  that 
it  had  been  concealed  from  them,  and  had 
not  been  given  up  as  part  of  the  trust  estate ; 
but  there  was  no  reduction  of  the  discharge, 
or  relevant  allegation  of  fraud.  Held  that 
the  claim  of  the  creditors  was  barred  by  the 
discharge,  Wkyte  v.  Knox,  1858,  20  D.*970; 
30  J.  579  * 

1596.  Voluntary  Trust— Termination- 
Bar  to  Actions. — Held  that  a  voluntary  trust 
acceded  to  by  creditors,  which  empowered 
them  to  elect  a  new  trustee  in  case  of  the 
trustee's  death,  but  in  the  execution  of  which 
the  creditors  had  not  proceeded  for  nine  years 
after  the  trustee's  death,  was  still  a  subsisting 
trust  and  barred  an  action  of  maills  ana 
duties  against  the  truster  by  a  creditor  who 
had  acceded  to  the  trust.  Hamilton  v.  Little- 
john,  1836,  2  S.  &  M'L.  355.     Revg.  11  S.  701. 

1597.  Voluntary  Trust— Termination- 
Supervening  cessio.  —  A  trust  deed  for 
creditors  is  not  superseded  by  a  subsequent 
disposition  omnium  bonorum  under  a  cessio. 
Leith  v.  Smith,  1821,  1  S.  79. 

1598.  Voluntary  Trust— Termination— 
Supervening  Sequestration  —  Order  to 
Denude. — The  court  ordained  a  private  trustee 
who  had  been  infeft  under  a  voluntary  trust 
to  dispone  in  favour  of  a  trustee  under  a 
supervening  sequestration,  reserving  all  rights 
hint  inde.    A.  A,  1829,  8  S.  103  * 

1599.  Voluntary  Trust— Termination— 
Supervening  Sequestration.— A  voluntary 
trust  created  for  behoof  of  creditors,  held  not 
to  be  superseded  by  the  subsequent  sequestra- 
tion of  the  debtor,  on  the  ground  that  the 
trust  funds  had  been  contributed  by  the 
debtor's  brother,  and  had  never  formed  part  of 
his  estate.  Murray  v.  Palmer,  1864,  3  M.  250  ; 
37  J.  119  * 

1600.  Voluntary  Trust— Trustee  — Ac- 
ceptance —  Lapse.  —  Held  that  a  trust  for 
creditors  did  not  lapse  because  all  the  parties 
nominated  as  trustees  did  not  accept  office,  a 
quorum  having  accepted.  Halley  v.  Gowans, 
1840,  2  D.  623  * 

1601.  Voluntary  Trust  — Trustee  — Ac- 
counting—Liability— Erroneous  Payments. 
— Trustees  of  a  bankrupt  declared  liable  only 
for  actual   intromissions,  held  not  liable  to 


account  for  part  of  the  trust  funds  intromited 
with  by  the  bankrupt.  Wallace  v.  Taylor, 
1832,  10  S.  364. 

But  where  trustees  erroneously  paid  certain 
debts  in  full,  held  that  they  could  not  take 
credit  for  the  amouut  in  an  accounting  at  the 
instance  of  other  creditors.  Bell  v.  Marion, 
1834,  12  S.  738 ;  Allan  v.  Marquis,  1828,  6  S. 
595* 

1602.  Voluntary  Trust— Trustee— Action 
against— Jus  tertii. —  A  trust  for  payment 
of  such  of  the  creditors  of  the  granters  son  as 
the  trustee  should  agree  and  compound  with, 
declared  that  no  action  or  diligence  thereon 
should  be  comjwtent  to  the  creditors,  but  that 
they  should  thereby  forfeit  all  interest  in  the 
same.  The  trustees  having  for  long  taken  no 
steps  toward  a  distribution,  action  was  sus- 
tained at  the  instance  of  the  creditors,  for  the 
purpose  of  calling  the  trustees  to  account.  The 
original  trustees  having  died,  and  an  action 
being  raised  against  the  representatives  of  the 
original  trustees  without  opposition  from  the 
substitute  trustee,  held  that  it  was  jus  tertii  to 
the  representatives  to  object  on  the  head  of 
the  above  forfeiting  clause.  D.  of  Hamilton 
v.  E.  of  Haddington,  1750,  1  Pat.  447.  Affg. 
M.  16201  ;  Elch.  u Trust"  No.  913. 

1603.  Voluntary  Trust— Trustee— Ad- 
vances by. — A  trustee  held  entitled  to  relieve 
himself  of  advances  made  at  the  time  of  his 
accepting  the  trust,  out  of  the  first  proceeds  of 
the  estate,  and  before  the  other  creditors  were 
paid.  Fraser  v.  M'Naughton,  1829,  8  S.  104  ; 
5  Fac.  96.* 

1604.  Voluntary  Trust— Trustee— Ad- 
vances by— Bonds  in  Favour  of— Latent 
Trust. — Three  trustees  in  a  trust  for  creditors 
made  advances  of  varying  amounts  to  the 
trust  estate.  They  sold  part  of  the  heritable 
property  of  the  trust,  and  took  a  bond  for 
portion  of  the  price  to  themselves  privatis 
nominibus ;  they  advanced  money  to  the  pur- 
chaser of  another  part,  and  took  a*  bond  privatis 
nominibus ;  and  tney  took  a  bond  for  part  of 
the  price  of  another  portion  to  themselves  as 
trustees.  One  of  the  trustees  (who  had  ad- 
vanced less  than  the  others)  was  sequestrated. 
His  trustee  claimed  one-third  of  the  sums,  and 
contended  that  the  title  on  the  record  could 
not  be  qualified  by  any  latent  trust.  Held  (1) 
that  the  trustee  in  the  sequestration  was  en- 
titled to  one-third  of  the  monev  in  the  second 
bond  ;  (2)  that  as  to  the  other  bonds  the  sums 
fell  to  be  applied  for  the  creditors  in  the 
voluntary  trust,  and  in  the  second  place,  not 
pro  rata  of  these  advances  among  the  trustees, 
but  in  the  first  instance  to  clear  off  any  excess 
of  the  advance  made  by  one  trustee  over  the 
advances  bv  the  others.  Cook  v.  Jeffrey,  1831, 
10  S.  75 ;  1  S.  &  M'L.  767  * 

1605.  Voluntary  Trust— Trustee— Ap- 
pointment—Trusts  Act  1867.— The  court 
will  not,  under  the  Trust  Act  1867,  appoint 
new  trustees  in  trusts  for  behoof  of  creditors. 
The  Trusts  Act  of  1867  applies  only  to  gratui- 
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tous  trustees.    Mackenzie,  1872,   10  M.  749; 
44  J.  428  * 

1606.  Voluntary  Trust— Trustee— Auctor 
in  rem  su&m. — If  a  trustee  for  creditors 
acquire  right  to  a  subsequent  debt  contracted 
by  the  insolvent,  he  does  so  for  the  trust,  and 
must  communicate  all  the  benefit  of  the  ac- 
quisition. Hamilton  v.  Wright,  1842,  1  Bell 
574.     Revg.  1  D.  668 ;  14  Fac.  651  * 

1607.  Voluntary  Trust-Trustee— Com- 
mission-Supervening Sequestration.— Held 
(1)  that  a  trustee,  under  a  trust  for  creditors, 
which  was  superseded  by  a  sequestration,  was 
entitled  to  commission  down  to  the  confirmation 
of  the  trustee  in  the  sequestration;  but  (2) 
that  thereafter  the  trustee  under  the  trust  deed 
was  not  entitled  to  retain  the  estate  in  security 
of  his  claim.  Doll  v.  Drummond,  1870,  8  M. 
1006 ;  42  J.  604  * 

1608.  Voluntary  Trust— Trustee— Com- 
mission— Law  Agent. — A  law  agent,  who  is 
a  trustee  for  creditors,  cannot  charge  fees  or 
commission  for  work  done,  but  merely  outlays, 
though  he  has  been  appointed  factor.  Lauder 
v.  Millars,  1859,  21  D.  1353;  31  J.  740. 
Johnstoris  Trs.  v.  Johnston's  Crs.,  1738,  reported 
21  D.  1383  * 

But  in  fixing  the  remuneration  of  such  a 
trustee  it  is  competent  to  take  into  account 
the  services  rendered  by  him  as  law  agent, 
though  he  is  not  entitled  to  charge  the  ordin- 
ary fees.  Welsh  v.  Jackson,  1864,  3  M.  303  ; 
37  J.  ua* 

1609.  Voluntary  Trust— Trustee— Duties 
—Failure  to  Consign— Interest— Held  that 
a  trustee  under  a  private  trust,  who  was  em- 
powered to  consign  dividends  in  bank  at  the 
risk  of  the  creditors,  having  kept  them  in  his 
private  account  for  several  years  while  un- 
claimed, was  liable  for  annual  accumulation  of 
bank  interest.  Campbell  v.  Keith,  1840,  2  D. 
1367* 

1610.  Voluntary  Trust  —  Trustee  —  Lia- 
bility— B&liet  —  Held  (1)  that  trustees  for 
creditors  were  conjunctly  and  severally  liable 
for  neglect  in  not  calling  their  factor  to  account 
for  his  intromissions,  whereby  the  estate  was 
lost;  and  (2)  that  the  acting  trustee  was  not 
entitled  to  relief  against  the  other  trustees  for 
the  proportional  amount  found  due  to  the 
creditors,  in  consequence  of  his  liberating  the 
factor,  when  apprehended  on  caption,  at  the 
instance  of  the  trustees,  without  their  consent. 
Stewart  v.  Elder,  1816,  6  Pat.  186  * 

1611.  Voluntary  Trust  — Trustee  — Lia- 
bility—Powers— Supervening  Sequestra- 
tion—Reduction of  Trust.— A  creditor  who 
had  not  acceded  to  a  trust  for  creditors  made 
the  debtor  bankrupt  within  sixty  days  of  the 
date  of  the  trust  deed.  On  the  day  before  a 
sale  of  the  debtor's  goods,  advertised  by  the 
trustees,  the  creditor  warned  them  not  to 
proceed.  The  trustees  sold  the  goods.  The 
creditor  then  sued  the  trustees  to  reduce  the 
trust,  to  have  them  ordained  to  restore  the 
goods  or  pay  the  creditor  in  full.    The  trust 


was  reduced,  but  the  trustees  were  assoilzied 
from  the  petitory  conclusions.  StubbsY.  Smith, 
1829,  7  S.  790 ;  4  Fac.  1073* 

1612.  Voluntary  Trust— Trustee— Liabil- 
ity— No  Intromission. — A  party  who  accepts 
the  office  of  trustee  for  creditors,  and  allows  nis 
name  to  be  used  as  such  by  the  other  trustees, 
is  accountable  to  a  creditor,  although  he  has 
not  intromitted  with  the  estate,  and  a  decree 
coynitionis  causa  in  an  action  against  the  de- 
ceased debtor's  representatives  is  evidence  of 
the  debt  as  against  him.  M^Glymont  v.  Hughes, 
1827,  5  S.  346  * 

1613.  Voluntary  Trust— Trustee— Lia- 
bility—Adoption  of  Agreement— Lease. — 

A  tenant  agreed  to  reu ounce  his  lease  at  a 
certain  time  on  the  landlord's  paying  him  a 
sum,  and  before  that  time  the  landlord  conveyed 
his  estate  to  trustees  for  creditors.  Held  that 
the  actings  of  the  trustees  did  not  infer  adop- 
tion of  this  agreement  so  as  to  bind  them  to 
implement  it ;  and  that  the  tenant  was  bound 
to  elect  either  to  retain  his  lease  and  seek 
damages  for  non-performance  or  to  renounce 
the  lease  and  claim  payment  as  a  creditor  in 
the  trust  Ferrier  v.  Hector,  1822, 1  Shaw's  Apps. 
159* 

1614.  Voluntary  Trust  — Trustee  — Lia- 
bility— Agreement. — Held  that  trustees  for 
creditors,  who  had  bound  themselves  "as 
trustees  and  individually''  for  repayment  of 
advances  for  the  estate,  were  personally  liable 
conjunctlv  and  severally.  Commercial  Bank 
v.  Sprott,  1841,  3  D.  939  ;  16  Fac.  955. 

1615.  Voluntary  Trust  — Trustee  — Lia- 
bility —  Arbitration  Expenses.  —  Trustees 
for  the  creditors  of  an  insolvent  debtor  held 
liable  in  the  expenses  of  an  accountant's 
report,  in  a  submission  to  which  the  insolvent 
was  the  ostensible  party,  but  in  which  the 
trustees  had  the  real  interest  and  were  the 
real  parties.  Welsh  v.  Macarthur,  1826,  4  S. 
710. 

1616.  Voluntary  Trust  —  Trustee  —  Lia- 
bility for  Obligations  in  Feu-Contract— A 
party  having  acquired  right  to  certain  herit- 
able subjects,  which  he  held  under  separate 
feudal  titles,  conveyed  the  whole  by  one  dis- 
position to  a  trustee  for  creditors,  who  took 
infeftment  and  drew  the  rents.  Held  that  the 
trustee  had  adopted  the  feu,  and  was  person- 
ally bound,  in  a  question  with  the  superior,  to 
implement  the  obligations  contained  in  the 
feu-charters.  M.  of  Abercorn  v.  Grieve,  1835, 
14  S.  168  ;  11  Fac.  140  * 

1617.  Voluntary  Trust  — Trustee— Lia- 
bility— Law  Account. — A  trustee  for  credi- 
tors, who  agreed  to  a  reference  of  a  process 
instituted  by  the  insolvent,  and  in  dependence 
at  the  time  of  his  appointment,  held  liable  to 
the  agent  for  his  business  account,  prior  to  as 
well  as  after  his  appointment.  Paterson  v. 
M'Lelland,  1824,  3  S.  103  * 

1618.  Voluntary  Trust— Trustee  — Lia- 
bility—Pnrchase— Termination— Superven- 
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ing  Sequestration. — Trustees  in  a  trust  for 
creditors  held  liable,  qua  trustees,  for  the  price 
of  goods  ordered  for  the  estate,  although  the 
trust  had  been  superseded  by  a  sequestration 
after  the  order  was  given,  but  before  the 
action.  Anderson  v.  M'Dowal,  1865,  3  M.  727  ; 
37  J.  367  * 

1619.  Voluntary  Trust— Trustee  — Lia- 
bility— Bent  of  Farm. — Trustees  for  creditors 
taking  possession  of  a  farm  held  by  the  bank- 
rupt found  liable  for  the  rents  during  their 
possession.  Fairlie  v.  Sir  W.  L.  Neilson,  1821, 
1  S.  222 ;  1823,  2  S.  214  * 

1620.  Voluntary  Trust  — Trustee  — Lia- 
bility.— Trustees  for  creditors  held  to  have 
incurred  an  obligation,  both  qua  trustees  and 
personally,  for  a  debt  heritably  secured  over 
the  trust  property  prior  to  the  date  of  the 
trust.  Lavson  v.  Walker,  1845,  8  D.  232  ;  18 
J.  95. 

1621.  Voluntary  Trust  — Trustee  — Lia- 
bility.— A  creditor  who  had  claimed  under  a 
trust  sued  the  trustee  for  payment  in  full  of 
his  debt,  on  the  ground  that  the  trustee,  by 
reconveying  the  estate  to  the  truster,  without 
the  creditor's  consent,  had  rendered  himself 
personally  liable  for  the  debt.  Held  that  he 
was  not  entitled  to  decree,  irrespective  of  any 
inquiry  into  the  value  of  the  estate,  and  of  the 
sum  which  it  would  have  yielded  for  payment 
of  the  debt  Mackenzie  v.  Thomson,  1846,  9  D. 
35  ;  19  J.  4  * 

1622.  Voluntary  Trust  —  Trustee  — 
Powers — Arbitration.— A  trust  for  creditors, 
with  power  to  compromise  and  submit  ques- 
tions and  pursue  actions,  held  to  empower  the 
trustee,  who  had  sisted  himself  as  defender  in 
an  action  of  damages  originally  raised  against 
the  truster,  to  agree  to  refer  to  arbitration,  the 
amount  of  damages  due,  in  the  event  of  the 
defender  being  found  liable  in  damages. 
Mackintosh  v.  Mackintosh,  1863,  2  M.  48 ;  36  J. 
24* 

1623.  Voluntary  Trust  —  Trustee  — 
Powers — Cutting  Wood.— Adjudgers  of  the 
life  interest  of  an  heir  of  entail  are  not 
entitled  to  prevent  trustees  infeft  for  behoof 
of  creditors  from  cutting  wood,  although  the 
trust  deed  be  under  reduction,  the  cutting 
being  for  the  advantage  of  all  parties,  and  the 
trustees  not  averring  that  they  were  not 
responsible  for  the  price.  Ker  v.  Graham's  Trs., 
1827,  6  &  73  and  270 ;  3  Fac.  255  * 

1624.  Voluntary  Trust  —  Trustee  — 
Powers  —  Discharging  Rent  —  Relief.  — 
Trustees  infeft  under  a  private  trust  for  the 
management  of  an  estate  having  been  super- 
seded, held  (1)  that  where  the  cost  of  drainage 
operations,  undertaken,  with  consent  of  the 
truster,  exceeded  the  amount  contemplated, 
the  trustees  were  entitled  in  accounting  to 
credit  for  the  additional  expenditure ;  (2)  that 
it  was  not  beyond  the  discretion  of  the  trustees 
to  discharge  arrears  of  rent,  such  discbarge 
being  one  of   the  conditions   on  which  the 


tenant  accepted  a  new  lease.  Edmond  v. 
DingwalVs  Trs.,  1860,  23  D.  21 ;  33  J.  8  * 

1625.  Voluntary  Trust  —  Trustee  — 
Powers — Sale. — Trustees  for  creditors,  who 
had  paid  off  the  debts  on  the  estate  with  money 
borrowed  partly  on  their  personal  credit,  held 
entitled  to  sell  the  estate  against  the  trustee's 
wish.    Colder  v.  Gray,  1823,  2  S.  582. 

1626.  Voluntary  Trust  —  Trustee  — 
Powers— Sale— Objection  by  Joint  Trustee. 

— One  of  two  trustees  under  a  trust  for 
creditors  held  not  entitled  to  object  to  a  sale  of 
part  of  the  trust  property,  on  the  ground  that 
he  had  not  consented — he  having,  at  a  meeting 
where  the  property  was  sold,  offered  a  less 
price  than  the  actual  purchaser,  and  insisted 
that  the  lands  had  been  sold  to  him  at  that 
price.  Brisbane's  Trs.  v.  Crawford,  1826,  4  S. 
422. 

1627.  Voluntary  Trust  —  Trustee  — 
Powers— Sale— Title-Deeds. — A  trustee  was 
creditor  of  the  truster.  The  trust  deed  pro- 
vided that  the  trustee  could  end  the  trust  on 
paying  the  debt  to  the  trustee.  Held  (1)  that 
the  truster  could  not  prevent  the  trustee  selling 
the  estate  by  intimating  that  he  meant  to  pay 
the  debt,  but  indicating  no  means  by  which  he 
could  do  so ;  and  (2)  that  the  trustee  was  not 
bound  to  give  up  the  title-deeds  to  the  debtor 
to  enable  Trim  to  get  a  loan.  Innes  v.  Lines, 
1828,  7  S.  206* 

1628.  Voluntary  Trust  —  Trustee  — 
Powers— Sale  of  Estate— Interdict— Three 
brothers  conveyed  their  estates,  with  powers 
of  sale,  to  trustees,  to  pay  a  debt  of  £634.  The 
sale  of  the  estates  of  two  brothers  produced 
£1300  of  gross  proceeds.  The  trustees,  alleging 
the  free  proceeds  of  such  sales  to  be  only  £283, 
advertised  the  heritable  estate  of  the  third 
brother  for  sale.  The  court  passed  a  bill  of 
suspension  and  interdict  at  his  instance,  as 
further  explanation  was  required.  Pender  v 
Pender's  Trs.,  1831,  10  S.  19. 

1629.  Voluntary  Trust  —  Trustee  —  Re- 
moval —  Partnership.  —  A  trustee  appointed 
by  two  partners  to  realise  and  distribute  the 
estate  for  behoof  of  creditors,  removed  on 
account  of  conduct  inconsistent  with  his  duty 
to  the  trust,  though  not  amounting  to  corrup- 
tion. Jackson  v.  Welch,  1865,  4  M.  177 ;  38 
J.  83* 

1630.  Voluntary  Trust  —  Trustee  — 
Resignation  — Inhibition  of  Trustee  from 
Denuding. — A  truster,  who  had  granted  a  trust 
deed  for  creditors  empowering  them  on  the 
resignation  of  the  trustee  to  elect  a  new  trustee, 
held  not  entitled  to  inhibit  the  trustee,  who 
had  resigned,  from  conveying  the  estate  to 
another  trustee  nominated  by  the  creditors  who 
was  not  alleged  to  be  unsuitable.  E.  of  Lauder- 
dale  v.  Robertson,  1830,  8  S.  675  ;  5  Fac.  523  * 

1631.  Voluntary  Trust —Trustee  — Title 
to  Defend  Action— Furthcoming.— Held  that 
trustees  of  an  arrestee,  who  had  conveyed  his 
estate  to  them  for  behoof  of  his  creditors,  were 
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entitled  to  defend  an  action  of  furthcoming 
directed  against  him  personally,  and  not  against 
the  estate,  though  the  arrestee  disclaimed  the 
defence.  Carrick  v.  Hutchison,  1844, 6  D.  1148  : 
16  J.  499  * 

1632.  Voluntary  Trust— Tmatee— Title 
to  Sue. — Question,  whether  a  party  had  by 
pleading  to  an  action  raised  bv  a  trustee  for 
creditors,  without  objecting  to  liis  title,  recog- 
nised the  trust.  Maclcie  v. 
1  S.  465  * 


Mackinnel,  1822, 


1633.  Voluntary  Trust— Trustee— Title 
to  Sue — Creditor.— An  action  was  raised  by 
three  creditors  as  trustees  under  a  disposition 
omnium  bonorum,  which  declared  that  the 
majority  was  a  quorum.  Two  of  them 
settled,  and  disclaimed  the  action.  Held  that 
the  other  could  not  insist  in  it  for  his  own 
behoof  as  a  creditor.  Coulter  v.  Forrester,  1823, 
2  S.  387  * 

1634.  Voluntary  Trust— Trustee— Title 
to  Sue. — Trustees  for  behoof  of  the  creditors 
of  a  tenant,  under  a  tack  secluding  assignees, 
held  entitled  to  pursue  a  suspension  of  a  decree 
of  irritancy  of  the  tack,  so  as  to  preserve  their 
right  to  claims  due  to  the  tenant  for  meliora- 
tions, etc.,  at  the  end  of  the  lease.  Gordon  v. 
E.  of  Fife,  1825,  4  S.  229* 

1635.  Voluntary  Trust  —  Trustee—  Title 
to  Sue. — A  trust  deed  for  creditors  as  to 
heritable  property  alone  is  not  a  sufficient 
mandate  to  the  trustee  to  carry  on  an  action 
instituted  by  the  truster,  who  had  gone  abroad, 
for  a  personal  debt.  M'NieU  v.  Lockhart,  1832, 
10  S.  806. 

1636.  Voluntary  Trust— Trustee  —  Title 
to  Sue— Non-Entry.— Trustees  infeft  for  pay- 
ment of  the  truster's  debts,  with  powers  of  sale 
and  carrying  on  all  necessary  actions,  held 
entitled  to  sue  a  declarator  of  non-entry  against 
a  vassal  in  a  portion  of  the  trust  lands.  Ker  v. 
Russell,  1838,  1  D.  179 ;  14  Fac.  151* 

1637.  Voluntary  Trust— Truster  as  Heir 
under  an  Entail  — Trustee  for  Creditors  — 
Testamentary  Trustees.— Trustees  under  a 
settlement  bought  lands  to  be  entailed,  taking 
the  conveyance  in  their  own  favour,  but  delayed 
executing  the  entail.  The  first  heir  of  entail 
was  allowed  to  enter  into  possession,  and  to 
continue  it  for  some  years,  when  he  executed 
a  disposition  to  a  trustee  for  his  creditors,  who 
entered  into  possession.  In  a  bill  of  suspension 
and  interdict  at  the  instance  of  the  trustees 
against  the  heir's  trustee,  the  court,  in  the 
circumstances,  refused  to  prohibit  him  from 
uplifting  the  rents,  but  passed  the  bill  on 
caution  to  try  the  question.  Dalrymple  v. 
Ranken,  1836,  15  S.  306  * 

1638.  Voluntary  Trust  —  Truster  — 
Divestiture  of— Trust  not  Acceded  to.— A 

trust  deed  for  creditors  not  acceded  to  is  not 
sufficient  to  divest  the  granter,  so  as  to  invali- 
date a  subsequent  conveyance,  the  trustees  not 
competing  therewith.  Barbour  v.  Bell,  1831, 
9  S.  334  * 


1639.  Voluntary  Trust— Truster— Radi- 
cal Right  —  Diligence  by  Non- Acceding 
Creditors.  —  A  disposition  of  an  estate  to 
trustees  for  creditors,  with  a  power  of  sale, 
subject  to  a  reconveyance  of  the  reversion,  and 
infeftment  thereon,  does  not  divest  the  granter, 
so  as  to  disable  non-acceding  creditors  from 
attaching  the  estate ;  and  therefore  a  special 
charge  to  his  heir  to  enter  to  him,  and  an 
adj  udication  deduced  thereon,  sustained.  Camp- 
bell v.  EdderlinJs  Crs.,  14  Jan.  1801,  F.  C. ; 
M.  "Adjudication"  App.  No.  11  * 

1640.  Voluntary  Trust— Truster— Radi- 
cal Right. — A  trust-disposition  of  an  estate 
for  behoof  of  creditors,  with  powers  of  sale, 
subject  to  an  obligation  on  the  trustee  to 
reconvey  the  remainder  (if  any),  although 
followed  by  infeftment,  does  not  divest  the 
truster  of  his  radical  right  to  the  lands;  and 
therefore,  although  a  reconveyance  by  the 
trustee  be  informal,  yet  the  truster  can,  in 
virtue  of  his  radical  right,  execute  an 
effectual  entail  by  procuratory  of  resigna- 
tion. McMillan  v.  Campbell,  1831,  9  S.  551 ; 
7  W.  &  S.  441  * 

1641.  Voluntary  Trust  —  Truster  — 
Radical  Right— Completion  of  Title.— An 
infeftment  on  a  trust-disposition,  for  behoof 
of  creditors,  does  not  divest  the  granter  of  the 
radical  right,  and  his  heir  cannot  complete  his 
title  by  conveyance  from  the  trustee.  Gilmour 
v.  Gilmours,  1873,  11  M.  853  ;  45  J.  521  * 

1642.  Voluntary  Trust— Truster— Title 
to  Sue. — The  granter  of  a  trust,  for  behoof  of 
creditors,  held  not  entitled  to  sue  his  trustee 
in  an  action  of  count  and  reckoning,  in  respect 
inter  alia  that  there  was  no  surplus  after 
creditors  were  paid.  Martin  v.  Thorns,  1836, 
15  S.  227. 

1643.  Voluntary  Trust  —  Reduction  — 
Real  Burden. — Lands  were  conveyed  to  A 
under  burden  (which  were  made  real)  in 
favour  of  B.  A  trust  deed  for  creditors, 
executed  by  A,  reduced  at  the  instance  of  a 
creditor  of  B,  as  it  did  not  engross  these  real 
burdens.     Wylie  v.  Smith,  1834,  12  S.  903  * 

1644.  Voting— Acquisition  of  Claim.— 
A  creditor  bona  fide  acquiring  claims  ranked 
can  vote  on  these  claims,  although  thereby  he 
gets  control  of  the  sequestration.  Walker  v. 
Walker,  1835,  13  S.  428  * 

1645.  Voting— Assignation  of  Claim.— 

If  a  creditor  on  a  sequestrated  estate  sell  his 
claim,  the  purchaser  may  vote  to  the  same 
extent  for  which  the  seller  was  ranked ;  and 
he  does  not  require  to  make  a  new  claim  and 
affidavit,  but  merely  to  intimate  the  assigna- 
tion to  the  trustee.  Walker  v.  Walker,  1835 
13  S.  428* 

1646.  Voting  — Bankrupt's  Discharge- 
Purchase  of  Debt— Alteration  of  Vote. 

— A  creditor  is  not  entitled,  after  the  votes 
have  been  given  as  to  a  bankrupt's  discharge, 
to  purchase  a  debt  on  which  a  vote  approving 
of  it  had  been  given,  and  to  alter  that  vote. 
Sheriff  v.  Sttel  db  Carswell,  23  Nov.  1809,  F.  C* 
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1647.  Voting  —  Composition  Offer  — 
Executor. — Held  that  the  trust  dispone*  and 
executor  (unconfirmed)  of  a  claimant  in  a 
sequestration  was  entitled  to  vote  at  a 
meeting  for  considering  an  offer  of  a  composi- 
tion. Ewing  v.  Watson,  I860,  22  D.  1060; 
32  J.  480  * 

1648.  Voting  —  Election  of  Commis- 
sioner—Promissory-Note—  Prescription.— 
A  prescribed  promissory-note  does  not  found  a 
claim  to  vote  at  the  election  of  a  commissioner 
in  a  sequestration.  Nisbet  v.  Nicoll,  1856,  18 
D.  1042  ;  28  J.  491.  See  Lockhart  v.  Mitchell, 
11  D.  1341  * 

1649.  Voting— Election  of  Trustee.— The 
vote  of  a  creditor  for  a  trustee  held  good 
though  he  was  father  of  one  of  the  partners 
of  the  bankrupt  firm  and  his  debt  was  suspected 
to  be  fraudulent.  Furlong  v.  M'Nair,  1  Feb. 
1809,  F.  C  * 

1650.  Voting— Election  of  Trustee.— In 
a  competition  for  the  office  of  trustee  it  is  not 
a  relevant  objection  to  the  vote  of  a  creditor 
that  he  is  the  brother  of  the  bankrupt,  that 
his  claim  iB  suspicious,  and  that  from  its 
magnitude  it  would  secure  the  election  of 
trustee.  Williamson  v.  Lowe.  4  Dec.  1818, 
F.  C  .♦ 

1651.  Voting— Election  of  Trustee. —It 
is  not  an  objection  to  an  election  of  a  trustee 
that  it  depends  on  the  vote  of  a  creditor 
having  an  interest  adverse  to  the  general  body 
of  the  creditors.  Brown  v.  Thin.  4  Feb.  1819. 
F.  C* 

1652.  Voting— Election  of  Trustee.— A 

creditor  is  entitled  to  vote  for  a  trustee, 
although  he  has  an  interest  adverse  to  the 
other  creditors.  Murray  v.  Philip*,  22  June 
1821t  F.  C. ;  1  S.  81.  Campbell  v.  Watson, 
1825, 4  S.  123.    Blyth  v.  Baird,  1825,  4  S.  154.* 

1653.  Voting  —  Election  of  Trustee  — 
Agent's  Account— Insanity.— An  agent  who 
acted  for  a  lunatic  before  his  insanity,  con- 
tinued to  act  for  him  ;  and  on  the  subsequent 
sequestration  of  his  estates,  claimed  for  his 
business  account  An  objection  to  his  vote  at 
the  election  of  trustee,  that  the  supervening 
insanity  of  the  client  operated  a  recall  of  the 
agent's  authority,  and  so  his  debt  was  not 
incurred  on  the  employment  of  the  bankrupt, 
repelled.  Wink  v.  Mortimer,  1849,  11  D.  995  ; 
21  J.  353  * 

1654.  Voting  —  Election  of  Trustee— 
Annuitant— Act  2  and  3  Vict  c.  41.  s.  40.— 

A  person  in  right  of  an  annuity  payable  by  the 
bankrupt,  foW  entitled  to  vote  for  a  trustee  after 
the  sheriff  had  fixed  the  value  of  the  annuity, 
although  the  interlocutor  was  under  appeal. 
Watson  v.  Morrison,  1848,  10  D.  1414;  20  J. 
517* 

1655.  Voting  —  Election  of  Trustee  — 
Appeal— Objections  to  Votes.— In  a  com- 
petition for  a  trusteeship,  held  competent  to 
state  any  objections  in  the  Court  of  Session 
against  the  vote  of  a  creditor,  although  such 


objections  were  not  contained  in  the  note  of 
objections  prepared  by  the  sheriff.  Dyce  v. 
Paterson,  1847,  9  D.  993  ;  19  J.  434.  Anderson 
v.  Monteith,  1847,  9  D.  1432  ;  19  J.  634  * 

1656.  Voting  —  Election  of  Trustee  — 
Bills  not  Negotiated. — An  indorsee,  with 
concurrence  of  the  indorser,  before  the  bill 
fell  due,  acceded  to  a  composition-contract 
with  the  acceptor,  and  thereafter  claimed  on 
the  sequestrated  estate  of  the  indorser.  Held 
in  a  competition  for  the  trusteeship,  that  to 
entitle  the  indorsee  to  vote,  he  was  not  bound 
to  show  evidence  of  negotiation.  Watson  v. 
Livingston,  1824,  2  S.  782. 

1657.  Voting  —  Election  of  Trustee  — 
Bills  Acquired  after  Sequestration— 2  and  3 
Vict.  c.  41,  8.  31. — A  bank  claimed  to  vote 
for  a  trustee  on  bills  which  had  been  indorsed 
to  the  bank  by  the  bankrupts,  and  discounted, 
and  the  bank  had  transferred  them  by  indorsa- 
tion to  another  bank  in  settlement  of  their 
account.  Held  that,  although  at  the  date  of 
the  sequestration  the  bills  were  in  the  hands 
of  the  latter  bank,  and  upon  their  dishonour 
were  thereafter  returned  to  and  retired  by 
the  first  bank,  the  debt  was  not  acquired  after 
the  date  of  sequestration.  Lawrie  v.  Harvey, 
1848,  10  D.  1236 ;  20  J.  452.* 

1658.  Voting— Election  of  Trustee— Bill 
— Holder. — The  holder  of  a  bill,  who  acquired 
right  to  it  by  paying  the  sum  contained  in  it 
to  a  messenger  employed  to  execute  diligence 
against  the  acceptor,  held  entitled  to  vote  at 
the  election  of  trustee  on  the  acceptor's  bank- 
rupt estate.  Nicoll  v.  Romanes,  1855,  18  D. 
283  ;  28  J.  118* 

1659.  Voting  —  Election  of  Trustee  — 
Loan  to  Voluntary  Trustee.— A  company 
granted  a  trust  for  winding  up  their  affairs, 
and  the  trustee,  with  its  authority,  borrowed 
money.  Thereafter  a  sequestration  of  its 
estates  was  awarded.  Held  in  a  competition 
for  the  trusteeship,  that  the  lender  was  a 
creditor  of  the  company,  and  not  merely  of 
the  trust  estate,  and  therefore  entitled  to  vote. 
M'Donald  v.  Walker,  1823,  2  S.  393* 

1660.  Voting  —  Election  of  Trustee  — 
Mandate— Blank  in— Firm  Debt— Objec- 
tions to  votes  in  the  election  of  a  trustee  (1) 
that  a  mandate  was  signed  by  a  firm,  while 
the  affidavit  bore  the  debt  to  be  due  to  the 
partners,  without  mentioning  the  firm  and 
that  the  name  of  the  bankrupt  was  blank 
in  the  mandate ;  and  (2)  that  a  mandate 
was  signed  in  the  name  of  the  managing 
partner  of  a  firm  while  the  debt  was  sworn 
as  due  to  the  firm,  repelled.  Turnbull  v.  Smellie, 
1828,  6  S.  676 ;  3  Fac.  716.* 

1661.  Voting  —  Election  of  Trustee  — 
Mandate. — It  is  competent  for  a  mandatory 
to  vote  at  the  election  of  a  trustee  on  a  seques- 
trated estate,  although  the  mandant  himself 
is  present,  and  votes  on  a  different  debt  from 
that  to  which  the  mandate  refers.  Poynter  v. 
Lorimer,  1839,  1  D.  700  * 
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1662.  Voting  —  Election  of  Trustee  — 
Mandate  —  Designation  of  Mandatory.— 

A  mandate  to  vote  in  a  sequestration  granted 
to  a  writer  in  Aberdeen,  but  who  was  designed 
as  "  advocate  "  there,  held  good,  the  mandatory's 
identity  being  clear.  Dyce  v.  Paterson,  1846, 
9  D.  310 ;  19  J.  144  * 

1663.  Voting  —  Election  of  Trustee  — 
Mandate  by  Trustees. — A  mandate  author- 
ising the  mandatory  to  vote  at  the  election  of 
trustee,  bore  to  be  granted  "a  quorum  of  trus- 
tees," of  a  deceased  creditor.  Held  that,  although 
the  trust  deed  was  not  produced,  yet  as  other 
deeds  were  produced  in  which  it  was  men- 
tioned that  the  mandants  were  a  majority  of 
the  trustees,  and  as  there  was  no  averment 
that  they  were  not  a  quorum,  nor  trustees, 
the  vote  of  the  mandatory  was  valid.  Dods 
v.  Ireland,  1847,  9  D.  1419  ;  19  J.  628* 

1664.  Voting  —  Election  of  Trustee  — 
Principal  and  Interest  —  Statement  of 
Total— Act  2  and  3  Vict  c.  41?  s.  32.— A 

creditor  claimed  on  a  debt  with  interest,  but 
did  not  accumulate  the  principal  and  interest 
and  claim  for  the  total.  Held.,  under  sec.  32 
of  Act  1  and  2  Vict.  c.  46,  that  he  had  no 
right  to  vote  at  the  election  of  trustee.  Watson 
v.  Cowan,  1848,  10  D.  754  ;  20  J.  257. 

1665.  Voting  —  Election  of  Trustee  — 
Penalty  under  Contract— A  claim  for  the 
penalty  provided  in  a  contract  between  the 
bankrupt  and  the  claimant,  without  any 
statement  as  to  the  real  damage  incurred, 
is  void  and  does  not  give  the  claimant  a  vote 
in  the  election  of  the  trustee.  Anderson  v. 
MonteUh,  1847,  9  D.  1432  ;  19  J.  634  * 

1666.  Voting  —  Election  of  Trustee  — 
Suspicious  Nature  of  Claim— Promissory- 
Note  to  Relative.— A  claim  by  a  bankrupt's 
relative  was  founded  on  a  promissory-note 
dated  eighteen  months  before  the  sequestration, 
payable  sixty  days  after  sight  with  a  noting 
dated  within  three  days  of  sequestration  and 
the  affidavit  afforded  no  explanation  of  the 
giving  of  the  note.  Held  it  did  not  entitle 
the  claimant  to  vote  for  the  trustee.  Anderson 
v.  Guild,  1852,  14  D.  866 ;  24  J.  519  * 

1667.  Voting  —  Election  of  Trustee  — 
Tippling  Act  (24  Geo.  n.  c.  40).— A  claimant 
whose  claim  is  founded  on  an  account  for 
liquor  supplied  in  small  quantities  cannot 
vote  for  a  trustee.  Givan  v.  ConnelL  1837, 
16  S.  175  * 

1668.  Voting  —  Election  of  Trustee  — 
Subsequently  Acquired  Debt— Cautioner— 
Co-Obligant — The  provision  that  no  person 
who  has  acquired  his  debt  subsequent  to  the 
sequestration  shall  vote  at  the  election  of 
trustee,  does  not  apply  to  a  cautioner  for  or 
co-obligant  with  the  bankrupt  (before  the 
sequestration)  who  has  become  creditor  subse- 
quent to  the  sequestration,  by  being  forced 
to  discharge  his  obligation.  Hay  v.  Durham, 
1850, 12  D.  676 ;  21  J.  583  ;  22  J.  242  * 

1669.  Voting— Election  of  Trustee.— An 

objection  to  a  trustee,  that  he  was  elected  by 


the  votes  of  two  creditors  whose  debts  were 
denied  by  the  bankrupt  against  the  votes  of 
all  the  other  creditors,  and  that  he  and  his 
principal  supporter  were  officers  of  the  same 
court,  repelled.  Colville  v.  Ledingham,  1850, 
13  D.  415  ;  23  J.  183  * 

1670.  Voting— Mandate  to  Vote— Effect 
of— Release  of  Cautioner— Pactum  illi- 
citum. — A  mandate  to  vote  at  a  meeting  of 
creditors  to  determine  upon  any  offer  of  coin- 
position  to  be  made  by  the  bankrupt,  does 
not  render  binding  upon  the  mandant  a 
release  of  the  cautioner  for  the  composition, 
signed  by  the  mandatory  and  the  other  credi- 
tors before  the  composition-contract  was 
executed,  and  as  a  condition  of  its  execution 
by  the  cautioner.  Question  whether  the  release 
was  an  unlawful  agreement.  Morrison  v. 
Balfour,  1849,  11  D.  653  ;  21  J.  188  * 

1671.  Voting— Removal  of  Trustee.— In 

taking  the  votes  at  a  meeting  for  removing 
a  trustee,  the  creditors  duly  ranked  and 
present  are  to  be  computed,  reserving  the 
effect  of  any  scrutiny  into  their  claims  as  to 
their  right  to  dividend.  Walker  v.  Walker, 
1836,  13  S.  428  * 

1672.  Voting  —  Removal  of  Trustee  — 
One  Vote  as  to  Removal  from  Several 
Estates— Objection  not  Stated  at  Meeting. 
— A  was  trustee  on  the  sequestrated  estate  of 
a  firm  and  of  the  estates  of  the  two  partners. 
At  a  meeting  of  creditors  one  vote  was  taken 
as  to  whether  A  should  be  removed  from  office 
on  all  the  estates.  Held  that  there  should 
have  been  a  separate  vote  as  to  each  estate 
and  therefore  that  the  proceeding  was  null. 
Held  also  that  the  objection  to  the  voting 
might  be  considered  although  it  was  not  stated 
at  the  meeting.  Stephen  v.  Myles,  1863,  1  M. 
866  ;  35  J.  521  * 

1673.  Voting  —  Removal  of  Trustee  — 
After-Acquired  Debts— Bankruptcy  Act 
1856,  8.  64.— In  disposing  of  objections  to 
the  votes  of  the  creditors  as  to  the  removal 
of  the  trustee,  held  (1)  that  the  son  of  the 
bankrupt  had  an  interest  to  offer  payment 
of  his  father's  debts,  and  that  a  creditor 
refusing  such  offer  of  payment  of  his  debt 
was  not  entitled  to  vote ;  and  (2)  that  s.  64 
of  the  1856  Act  applied  only  to  voting  at  the 
election  of  a  trustee,  and  not  to  voting  for 
removal  of  the  trustee.  Filshie  v.  Lang,  1871, 
8  S.  L.  R.  400. 


BILL  OF  EXCHANGE 

Acceptance,  1-10,  318,  342. 

Acceptor,  14,  32, 182,  305,  332,  343. 

Accommodation,  11-23,  91-92,  183-203, 
315,  382-385,  439,  582-584 

Adoption,  see  Forged  Bill,  infra. 

After  Due,  24r-27,  81. 

Agent  and  Principal,  28-30,  71,  157, 
204,  344-346,  360 ;  for  questions  of 
Authority,  etc.,  see  title  Agency,  Pt.  11. 
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Alteration,  31-68,  205,  613,  614. 
Assignation  of  Diligence,  334. 
Bank,  Liability  of,  see  title  Bank. 
Bank  of  Scotland,  146. 
Bankruptcy,  59-64,  87,  88, 141,  329,  389, 

432,  585. 
Bills    of   Exchange  (Scotland)   Act, 

1772,  386. 
Blank,  247,  250,  318-326,  526. 
Cautioner,  65,  66,  89,  327,  348-350,  593, 

and  see  title  Caution. 
Cheque,  15,  254,  362 ;  and  see  title  Bank. 
Claim  in  Sequestration  on,  see  title 

Bankruptcy  (Claim)  and  (Ranking). 
Consideration,  16-18,  67-141,  208-222, 

300,  307,  348,  353,  542,  545 ;  Gaming, 

see  title  Contract. 
Date,  2,  3,  35-44,  223,  318,  451,  452. 
Days  of  Grace,  452,  553. 
Delay,  354,  371. 
Delivery,  142, 143,  320,  424. 
Diligence,  34,    66,    110,  144-172,  309, 

316,  319,  454,  516,  589,  591 ;  and  see 

title  Diligence. 
Discharge,  173-176,  225,  354,  365,  592. 
Discount,  177. 
Discussion,  65. 
Dishonour,  178. 
Drawee,  179. 

Drawer,  51, 180,  321-325,  355. 
Erasure,  45-48,  223,  557. 
Evidence,  4,    5,  92,  120-126,   181-273, 

287-288,  31<«12,  330,   338,  356,  369, 

391-402,  422,   423,  425-429,  432,  438, 

455,  456,  522. 
Extrinsic  Agreement,  357. 
Force,  273. 

Foreign  Bill,  see  title  International  Law. 
Forged  Bill,  274-296. 
Fraud,  97,  188,  247,  249,  271,  289,  297- 

301,  370. 
Gaming,  see  Contract. 
Guarantee,  302,  303,  388,  554,  568. 
Holder,  19-21,  24,   112-114,   148,  234, 

235,  290,  304,  315,  551. 
Holograph,  325. 
Honour,  Payment  for,  316. 
Inchoate  Bill,  318-327. 
Indorsation,  50,  158,  247,  310,  333-336, 

559,560. 
Indorsee,  25-27, 158,  303,  328-331,  522. 
Ihdorser,  49,   111,    148,  332,    359-364, 

543,591. 
International  Law,  see  that  title. 
Interruption  of  Prescription,  457-480. 
Joint  Acceptors,  327, 337,  338,  340,  365, 

448-450,  472,  473,  481,  562,  585-589. 
Judicial   Examination,    203,    227-233, 
291. 


Liability  on,  178,  302,  333,  340-373. 

Lost  Bill,  171. 

Mercantile  Law  Amendment  Act,  1856, 

318. 
Minor,  see  title  Parent  and  Child. 
Negotiation,  304,  374-376. 
Notary,  54,  181,  563-568,  573. 
Noted  Bill,  312. 

Notice  of  Dishonour,  241,  379-413. 
Noting,  570,  571. 
Part  Payment,  160,  161,  242-244,  411, 

500,  594. 
Partnership,  9,   17,  358-359,  363,  367, 

368,  408,  482. 
Payee,  61, 162,  526,  538. 
Payment,  81,  95, 160,  161,  240-244,  313, 

314,  369,  370,  411,  414-436,  499,  500, 

595 ;  supra  Protest,  437. 
Place,  55,  154,  165,  620,  574-577. 
Prescription,   155,   163,  240,  272,  439- 

512,  586,  687. 
Presentment,  302,  371,  513-521,  646. 
Presumption,  128-132,  244,  245, 306,  330 

338,  427,  432,  438. 
Promissory  Note,  21,  56,  74,  95,  103, 107, 

162,   164,  519,  521,  523-547,  576,  581, 

615,  616. 
Protest,  145, 165-167,  548-678,  609,  617. 
Protested  Bill,  145. 
Purpose  of  Bill,  252-254 
Recourse,  247,  316,  410,  411,  558,  579, 

580. 
Reference  to  Oath,  22,  41,  70,  75,  89, 

121,  133-140,  175,  193,  194,  209,  211- 

218,  234,  241,  255-257,  298,  307,   331, 

349,  485-502,  581. 
Release,  372. 
Relief,  101,  206,  313,  314,  503,  504,  582- 

596. 
Renewal,  195,  332,  580,  597-599. 
Signature  per  Procuration,  294-296, 

601. 
Stamp  Acts,  52,  529-537,  539,  540,  546, 

580,  602-621. 
Stolen  Bills,  377. 
Torn  Bill,  172. 
Trustees,  261,  373,  502. 
Writ  or  Oath,  123-125,  127,  201-203, 
206,  219,  220,  225,  235,  245,  258,  259, 
261,   264-271,   423,  428,  429,  512 ;  see 
Evidence  and  Reference  to  Oath,  supra. 
Writ,  200,  221,  222,  272,  505-511. 

1.  Acceptance  —  Conditional—  A  party 
agreed  to  accept  a  bill  on  certain  conditions 
agreed  on.  He  paid  one  half  of  the  bill  at  the 
term  agreed  on,  but  refused  to  pay  the  other 
till  the  condition  for  which  the  bill  was 
accepted  was  complied  with.    Held  that  he 
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was  not  liable  for  the  second  half  of  the  bill. 
Craig  v.  Howie,  1817,  6  Pat.  261. 

2.  Acceptance— Date— Bill  Payable  at 
Sight.— If  a  bill  be  dated  and  drawn  payable 
at  sight  and  accepted  without  the  date  of 
acceptance  being  specified,  the  bill  becomes 
exigible  at  the  date  of  it  without  a  special 
presentment  for  payment ;  and  therefore,  in 
order  to  found  summary  diligence,  it  must  be 
protested  within  six  months  from  that  date. 
Moffat  v.  Marshall,  1838,  16  S.  406 ;  13  Fac. 
407* 

3.  Acceptance— Date— Sunday.— Suspen- 
sion refused  of  a  charge  upon  a  bill  drawn  in 
London  and  accepted  in  Edinburgh,  payable 
in  London,  upon  the  ground  that  it  was  drawn 
and  dated  upon  a  Sunday ;  and  observed,  that 
the  date  on  which  the  obligation  is  entered 
jnto  is  that  of  acceptance.  Elliot  <&  Son  v. 
Faulke  <L-  Shuts,  1844,  6  D.  411 ;  16  J.  229  * 

4.  Acceptance— Evidence.—  Held  that  an 
offer  to  prove  a  verbal  acceptance  of  a  bill  was 
inadmissible  in  competition  with  arresting 
creditors.  Cullen  v.  MaeLean  &  Stewart,  1833, 
11  S.  733  ;  8  Fac.  425. 

5.  Acceptance— Evidence.— Verbal  accept- 
ance of  a  bill  may  be  proved  by  facts  and 
circumstances.    Hay  v.  Boyd,  1822,  3  Mur.  18. 

6.  Acceptance— In  a  Separate  Letter.— 
A  party  who  had  given  a  letter  promising  to 
accept  a  bill,  held  liable  to  a  banker  advancing 
money  on  the  faith  of  the  letter.  Shepherd  v. 
Campbell  db  Co.,  1823,  2  S.  346.  See  3  W.  & 
S.  884* 

7.  Acceptance— By  Unauthorised  Person. 
— A  woman  not  in  trade,  and  not  in  use  to 
accept  bills,  found  not  liable  for  a  bill  accepted 
in  her  name  by  her  daughter  without  authority, 
it  appearing  that  although  the  daughter 
occasionally  subscribed  for  her,  yet  special 
authority  was  always  granted.  Lowson  v. 
Mathew,  1823,  2  S.  502* 

8.  Acceptance  —  Personal  Liability  of 
Executors, — In  an  action  by  onerous  holders 
for  payment  of  a  bill  accepted  by  the  executors 
of  a  party  deceased  for  the  purpose  of  raising 
money,  held  that  although  it  was  addressed  to 
them  as  executors,  it  was  no  defence  to  allege 
that  they  had  no  executry  funds.  Eaton, 
Hammond,  <fb  Sons  v.  MiGregoris  Exrs.,  1837, 
15  S.  1012  * 

9.  Acceptance— Partners  as  Individuals. 

— The  drawer  of  a  bill  addressed  to  a  firm,  but 
accepted  by  the  partners  as  individuals,  held  to 
be  barred  from  objecting  to  the  manner  in 
which  the  bill  was  accepted.  Johnston  v. 
Cliftonhill  Coal  Co.,  1852,  15  D.  84 ;  25  J.  59 ; 
2  Stuart  42. 

10.  Acceptance— Written  Authority  to 
Draw  on  the  Writer. — Merchants,  who  had 
authorised  a  party  abroad  to  draw  on  them  for 
two-thirds  of  the  value  of  a  ship  and  cargo  he 
was  to  consign  to  them,  were  field  liable  for 
drafts  to  that  extent  discounted  more  than 


a  year  and  a  half  after,  but  on  faith  of  their 
letter,  although  they  had  shipped  further  goods, 
which  more  than  exhausted  the  value  of  the 
vessel  and  cargo.  Smyth  v.  Hunter,  1830,  9  S. 
76  ;  6  Fac.  59. 

11.  Accommodation. —  Circumstances  in 
which  an  allegation  in  defence,  in  an  action 
for  payment  of  a  bond,  that  part  of  the  debt 
consisted  of  bills  granted  for  the  accommoda- 
tion of  other  parties,  was  disregarded. 
Johnstone  v.  Johnstone,  etc.,  1812,  5  Pat^  653. 

12.  Accommodation. — Held  in  a  question 
between  an  indorser  and  the  accentor,  that  an 
acknowledgment  that  he  had  indorsed  it, 
"  only  to  oblige "  the  payee,  was  not  relevant 
to  affect  his  right  to  recover  payment  from  the 
acceptor,  although  the  latter  had  defences 
against  the  claim  of  the  payee.  Kidston  v. 
Stead  &  Co.,  21  Jan.  1809,  F.  C. 

13.  Accommodation.— A  party  consigned 
goods  to  another  in  Glasgow,  who  was  about 
to  sail  to  America,  for  the  purpose  of  sale, 
with  instructions  "to  deal  with  them  -as  if 
the  articles  were  entirely  his  own,"  and  he 
placed  them  in  the  hands  of  a  third  party 
in  America,  who  caused  them  to  be  sold  by 
auction ;  and  on  his  return  to  Glasgow,  anil 
before  he  had  got  remittances,  he  granted  a 
bill  for  a  sum  of  money  to  the  consigner  as  an 
advance  on  the  consignment,  and  the  consigner 
agreed  to  renew  it  if  the  consignment  were  not 
arranged  when  it  fell  due ;  and  it  was  accord- 
ingly renewed,  and  the  consignee  retired  the 
renewed  bill.  Held,  in  an  action  by  him  for 
repayment,  on  the  ground  that  it  was  an 
accommodation  bill,  that  he  was  not  entitled 
to  repayment  Gibson  v.  Rutherglen,  1842, 
1  Bell  519.    Affg.  3D.  806. 

14.  Accommodation  —  Acceptor  Banks 
in  Sequestration  of  Indorsers.  —  Ashley 
accepted,  without  value,  a  bill  drawn  by  Izat, 
who.  without  value,  indorsed  it  to  Reid,  and 
Reia  discounted  it  and  drew  the  proceeds. 
Izat  and  Reid  having  become  bankrupt,  Ashley 
retired  it.  Held  that  he  was  entitled  to  be 
ranked  for  the  amount  of  the  bill  on  the 
sequestrated  estates  of  Izat  and  Reid  to  the 
effect  of  drawing  full  payment ;  but  observed, 
that  Izat  was  not  entitled  to  be  ranked  on 
Reid's  estate.  Ashley  v.  Muir,  1845,  7  D.  524 ; 
17  J.  244. 

15.  Accommodation— Cheque— Liability 
of  Drawer.  —  A  drew  a  cheque  for  B  s 
accommodation  on  a  bank  in  which  he  had  at 
the  time  no  funds.  B  got  the  cheque  cashed 
by  C.  The  cheque  was  afterwards  dishonoured. 
Held,  in  an  action  by  C  against  A  for  its 
amount,  that  the  proof  failed  to  show  that 
when  he  cashed  the  cheque,  C  was  aware  of  the 
state  of.A's  bank  account,  or  that  he  did  not 
rely  on  A'e  credit,  and  judgment  against  A 
accordingly.  Black  <&  Co.  v.  BurnsuU,  1866, 
3  S.  L.  R.  1. 

16.  Accommodation— Consideration.— A 
,  while  under  advance  for  a  cargo  of 

consigned  to  him,  granted  a  bill   to 
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erne  of  the  owners  for  the  accommodation 
of  all  the  owners,  and  the  bill  was  indorsed 
to  another  owner,  who  gave  a  charge  upon 
it.  Held  that  he  could  not,  as  a  bona  fide 
onerous  holder,  enforce  payment  from  the 
granter.    Bougie  v.  Harvey,  1832,  10  S.  355  * 

17.  Accommodation  —  Consideration  — 
Partnership. — A  creditor  under  an  arrange- 
ment with  his  debtor  drew  a  bill  on  a  company 
as  u  for  value  in  soda,"  and  the  bill  was  accepted 
by  one  of  the  partners  in  name  of  the  company 
truly  as  guarantee  for  the  debtor,  which  was 
out  of  the  ordinary  business  of  the  company, 
and  the  bill  was  not  entered  in  the  books.  Held 
that  the  creditor  could  not  recover  from  the 
company.    Kennedy,  22  Dec.  1814,  F.  C  * 

18.  Accommodation  —  Consideration. — 
Held  that  a  bill  for  £500,  which  by  relative 
letter  of  the  same  date  was  acknowledged 
by  the  drawer  to  be  drawn  "  without  value," 
and  discounted  for  his  accommodation,  was 
not  due  as  a  debt  against  him,  since  it 
appeared  that  he  had  expended  the  £500  in 
serving  the  acceptor's  political  interests,  this 
being  supported  by  acquiescence,  and  no  claim 
having  Men  made  upon  the  bill  for  six  years 
after  it  fell  due,  nor  until  after  the  death  of 
the  drawer.  E.  of  Wemyss  v.  Carre,  1808,  5  Pat. 
219. 

19.  Accommodation  — Holder. —  An  ac- 
commodation bill  was  retired  by  the  drawer, 
and  thereafter  transmitted  by  him  to  the  party 
for  whose  accommodation  it  had  been  accepted, 
and  by  him  it  was  indorsed  in  security  to  a 
bank.  Held  that  the  bank  was  not  entitled,  in 
a  question  with  the  acceptor,  to  the  privileges 
of  an  onerous  bona  fide  holder.  Smith  v. 
Murdoch,  1829,  7  S.  760. 

20.  Accommodation— Holder.— Indorsees 
of  an  accommodation  bill  held  onerous  holders. 
Thomsons  <&  Co.  v.  Craig  do  Hunter,  1824,  2  S. 
781* 

2L  Accommodation  — Holder  — Promis- 
sory-Note.— A  party  who  indorsed  a  promis- 
sory-note for  the  accommodation  of  the  payee, 
which  was  discounted  with  a  bank  and  retired 
by  the  indorser,  held  entitled  to  recover  in  full 
from  the  granters,  although  they  alleged  that 
they  had  granted  the  note  also  for  the  accom- 
modation of  the  payee,  and  so  were  liable 
in  relief  to  the  extent  of  one-half  only  as  joint 
obligants  with  the  indorser.  Beveridge  v. 
IAddeU  <k  Co.,  1852,  24  J.  153 ;  1  Stuart  252. 

22.  Accommodation—  Suspension— Befer- 
ence  to  Oath. — An  averment  of  signature  for 
accommodation,  by  an  acceptor  of  a  bill  held 
not  a  good  ground  of  suspension  in  the  absence 
of  a  reference  to  the  charger's  oath.  Swanson 
v.  Stewart,  PoU,  &  Co.,  1838, 16  S.  1176. 

23.  Accommodation— Suspension.— A  bill 
of  suspension  by  an  acceptor  refused,  where 
the  acceptor  merely  alleged  that  the  Dill  was 
an  accommodation  to  a  party  who  had  put 
goods  into  the  hands  of  the  indorsee  in 
security.    Napier  v.  Sandeman,  1829,  8  S.  273. 


24.  After  Due— Holder.— A  holder  of  a  bill 
acquired  five  years  after  it  is  due  is  entitled 
to  the  same  privileges  as  a  holder  prior  to  the 
term  of  payment,  where  there  are  no  marks  of 
dishonour.  WGovoan  v.  M'Kellar,  1826,  4  S. 
498* 

25.  After  Due— Indorsee.— A  bill  payable 
15th  May  1806  was  indorsed  by  the  drawer  in 
June  1810  for  value.  Held  in  an  action  by  the 
indorsee  against  the  acceptor,  that  a  plea  of 
compensation  against  the  drawer  was  not 
relevant  against  the  indorsee.  Crawford  v. 
Robertson's  Tr.,  30  June  1814,  F.  C. 

26.  After  Due— Indorsee.—  Although  a 
bill  be  indorsed  after  the  day  of  payment,  the 
indorsee  is  not,  on  that  account  alone,  liable 
to  exceptions  competent  against  the  drawer. 
WWcic  v.  Wilson,  30  Nov.  1811,  F.  C. 

27.  After  Due  —  Indorsee.  —  Question, 
whether  a  party  taking  an  indorsation  of  an 
after-due  bill  several  years  after  it  was  oast 
due,  was  liable  to  exceptions  pleadable  against 
his  authoT.     Dick  v.  Wilson,  1830,  8  S.  846. 

28.  Agent  and  Principal  —  Fraudulent 
Substitution  by  Agent  of  Bank.— The  agent 
of  a  bank  was  privy  to  the  wrongful  act  of 
exchanging  a  bill  payable  to  a  person  as 
attorney  for  a  bill  payable  to  that  person 
himself,  and  discounted  this  bill.  Held  that 
the  bank  was  not  entitled  to  .recover  in 
competition  with  the  party  for  whose  behoof 
the  original  bill  was  granted.  British  Linen 
Co.  v.  Suter,  1824,  3  S.  294  * 

29.  Agent  and  Principal  —  Broker  — 
Compensation, — A  firm  in  Huddersfield  drew 
a  bill  upon  their  debtor  in  Glasgow,  and 
transmitted  the  bill  duly  accepted  and  blank 
indorsed  to  a  broker  in  Liverpool  for  the 
purpose  of  discount  in  Glasgow.  The  broker 
transmitted  the  bill  to  a  bank  in  Glasgow  with 
the  following  letter  :  "  The  enclosed  has  been 
sent  me  from  Huddersfield,  to  send  to  Glasgow 
for  discount ;  and  if  you  can  do  it  for  me  on 
moderate  terms,  it  will  oblige.  I  have  not 
indorsed  it,  but  I  will  guarantee  my  liability 
the  same  as  I  had  put  my  name  to  it."  The 
bank  having  received  payment  from  the 
acceptors,  held  liable  for  the  proceeds  to  the 
drawers,  and  not  entitled,  under  the  terms  of 
the  broker's  letter,  to  deal  with  the  bill  as  his 
property,  and  to  set  off  the  proceeds  against 
a  debt  due  by  him  to  them.  Farrar  <k  Booth  v. 
North  British  Bank,  1850,  12  D.  1190 ;  22  J. 
535* 

30.  Agent  and  Principal— Authority  to 
Draw  Interest. — Possession  of  a  bill  by  a 
factor  for  the  purpose  of  drawing  the  interest 
does  not  imply  authority  to  draw  the  principal. 
Clyde's  Trs.  v.  Duncan,  1853,  15  D.  (H.  L.)  36 ; 
25  J.  331. 

31.  Alteration. — A  bank  clerk  wrote  on 
a  bill,  bearing  two  blank  indorsations,  words 
of  special  indorsation  in  such  a  position  as  to 
make  the  first  appear  a  special  instead  of  a 
blank  indorsation.    In  an  action  by  the  second 
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indorsee,  who  had  retired  the  bill  against  the 
first  indorsee,  who  was  also  the  drawer,  held 
that  the  bill  was  not  vitiated.  Mackenzie  v. 
Dott,  1861,  23  D.  1310 ;  33  J.  663  * 

32.  Alteration— Acceptor.— An  allegation 
that  A  and  J  traded  and  had  accepted  a  bill 
under  that  firm,  but  that  the  words  "  and  Co." 
had  been  ex  post  facto  added,  held  irrelevant  to 
support  a  suspension  of  a  charge.  Dougal  v. 
Robin,  1828,  6  S.  504. 

33.  Alteration— Adding  a  Party.— After 
a  bill  had  been  delivered  by  the  acceptor  the 
name  of  a  new  party  was  added,  who  thereupon 
accepted  it ;  held  that  the  bill  was  not  vitiated 
by  the  addition.  Macara  v.  Watson,  1822, 
1  S.  251 ;  2  June  1823,  F.  C. ;  2  S.  360  * 

34.  Alteration— Adding  Designations  of 
Indorsers— Summary  Diligence.— The  last 
indorsee  of  a  promissory-note  inserted  after  the 
names  of  the  indorsers  their  designations,  and 
he  charged  the  party  who  indorsed  to  him. 
Held  in  a  suspension  by  that  indorser,  that  it 
was  not  relevant  to  allege  that  the  designations 
were  inaccurate;  that  even  if  they  were  so, 
they  did  not  vitiate  the  bill ;  and  that  the 
mention  of  them  in  the  protest  did  not  make 
summary  diligence  incompetent.  King  v. 
Creightons,  1843,  2  Bell  81 ;  16  J.  596.  Affg. 
4  D.  62  ;  15  J.  25  * 

35.  Alteration— Date.— A  bill  held  vitiated 
by  alteration  of  date.  Allan  v.  Young,  5  Mar. 
1800,  F.  C. ;  M.  "  Bill  *  App.  No.  10.  Murdoch 
v.  Lee,  1801,  4  Pat.  261.  Russell  v.  M'Nab, 
1822,  2  S.  88.     Hamilton  v.  Monteath,  1824, 

3  S.  345.     Hamilton  v.  Kinnear  &  Sons,  1825, 

4  S.  102.  Corrie  v.  Barbour,  1825,  4  S.  228. 
Miller  v.  Royal  Bank,  1835,  13  S.  813. 
Armstrong  v.  Wilson,  1842,  4  D.  1347 ;  14  J. 
444.  M'Rostie  v.  HaUey,  1850,  12  D.  816 ;  22 
J.  353* 

36.  Alteration— Date— Vitiation.— A  bill 
originally  dated  22d  July,  which  was  a  Sunday, 
having  been  altered  to  the  23d,  and  there 
being  no  evidence  that  this  was  done  with  the 
consent  of  the  acceptor,  held,  in  a  question  with 
him,  to  be  null  even  as  a  ground  of  action. 
Mitchell  v.  Stewart,  1819,  Hume  78. 

37.  Alteration— Date.— An  alteration  in 
the  date  of  a  bill,  made  by  the  acceptor  before 
acceptance,  found  not  to  vitiate  the  bill. 
Fairweather  v.  Alison,  12  Feb.  1817,  F.  C. 
Sutherland  v.  Morrison,  1823,  2  S.  442  * 

38.  Alteration— Date.— An  alteration  of 
a  bill  dated  7th  Oct  1799,  from  the  term 
of  payment,  which  was  originally  written 
"March  1780,"  to  "1800,"  being  evidently 
done  to  correct  a  mistake,  and  apparently  by 
the  acceptor,  held  not  sufficient  to  nullify  the 
bill  in  a  question  with  him.  Henderson  v. 
Hay,  20  Feb.  1802,  F.  0. ;  M.  17059. 

39.  Alteration— Data— In  a  question  with 
the  drawer  and  payee  and  indorsee  of  a  bill, 
made  for  the  accommodation  of  the  acceptor 
with  an  onerous  holder,  an  objection  that  it 
was  vitiated  in  the  date  repelled,  in  respect  it  I 


had  been  vitiated  before  it  came  into  his 
hands.  Taylor  v.  M'Whinnie,  1805,  Hume 
51. 

40.  Alteration— Date— Vitiation.— Ac- 
tion on  a  bill,  of  which  the  date  of  payment 
had  been  altered  from  Lammas  to  Candlemas, 
against  the  acceptor,  dismissed,  although  the 
alteration  was  beneficial  to  him,  and  it  was 
offered  to  be  proved  that  it  was  made  at  the 
time  of  writing  the  bill  to  correct  a  mistake. 
Bryce  v.  Dickson,  16  Nov.  1810,  F.  C. 

41.  Alteration  —  Date  —  Reference  to 
Oath. — Where,  in  an  action  on  a  bill,  the 
defender  averred  that  the  date  had  been 
altered,  held  competent  to  pursuer  to  refer 
to  defender's  oath.  M'MiUan  v.  Stewart,  1815, 
Hume  924. 

42.  Alteration— Date.— A  vague  allega- 
tion that  a  bill,  which  was  ex  facie  unobjection- 
able, was  vitiated  in  its  date,  held  irrelevant 
Stewart  v.  Bird,  1822,  2  S.  13. 

43.  Alteration— Date.— A  bill  of  suspen- 
sion of  a  charge  on  a  bill  by  the  drawer,  who 
alleged,  that  after  the  bill  had  been  offered  for 
discount  and  refused,  and  thereupon  returned 
to  the  acceptor,  the  latter,  without  the  drawer's 
knowledge,  altered  the  date,  and  accepted  it  as 
of  that  date,  and  then  discounted  it,  passed  only 
on  caution.  Mackay  d:  Co.  v.  Robertson,  1832, 
10  S.  813. 

44.  Alteration— Date.— In  an  action  on  a 
bill  vitiated  in  the  date,  an  averment  "that 
the  vitiation  proceeded  from  a  mistake  of  one 
of  the  acceptors  when  writing  the  bill,  which 
was  corrected  with  consent  and  in  presence  of 
the  other  acceptors,"  held  relevant  to  elide  the 
nullity,  but  the  evidence  found  insufficient 
to  substantiate  the  averment.  Whitehead  v. 
Henderson,  1836,  14  S.  544 ;  11  Fac.  453  * 

45.  Alteration— Erasure.— Thecourtbeing 
satisfied,  by  ocular  inspection  of  a  bill,  that  a 
name  had  been  erased  from  below  that  of  the 
apparent  acceptor,  refused  action  on  it.  M'Ewen 
v.  Graham,  1833,  12  S.  110. 

46.  Alteration— Erasure.—  The  erasure  of 
receipts  on  the  back  of  a  bill  was  held  to  be  no 
objection  to  the  bill.  Lowe  v.  Campbell,  1825, 
4  S.  299  * 

47.  Alteration— Erasure.— A  bill  bearing 
date,  "  Papper  Milne,  9th  Sept.  1791,"  held  not 
vitiated  by  the  letters  "ne"  of  Milne  being 
written  on  an  erasure.  Dobie  v.  Stevenson, 
1823,  2  S.  358  * 

48.  Alteration— Erasure.— Place  of  pay- 
ment being  partly  written  upon  an  erasure,  held 
not  to  vitiate  a  bill  where  there  could  be  no 
averment  of  alteration.  Beattie  v.  Haliburton, 
18  Feb.  1823,  F.  C.  ;  2  S.  225  * 

49.  Alteration  — Indorser  — Vitiation.— 

A  bill  is  vitiated  by  the  holder  deleting  the 
name  of  an  indorser.  Callender  v.  Kilpatrick, 
10  Dec.  1812,  F.  C. ;  Hume  70* 

50.  Alteration  —  Indorsation.—  Observed, 
that  the  mere  scoring  of  an  indorsation,  with- 
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oat  any  evidence  of  an  intention  to  re-convey, 
does  not  re-invest  the  indorser.  Russell  v. 
Mother,  27  Jan.  1824,  F.  C;  2  S.  648. 
But  otherwise  decided.  Adam  v.  Watson,  1827, 
6  S.  244 ;  3  Fac  246  * 

51.  Alteration— Name  of  Drawer— Vitia- 
tion.— A  bill  held  ineffectual  which  was  ac- 
cepted blank  in  the  drawer's  name,  and  there- 
after filled  up  with  the  name  of  the  drawer's 
law  agent,  who  indorsed  it  to  a  bank;  and 
having  been  reindorsed  to  the  law  agent,  he 
deleted  his  name  and  caused  the  original 
drawer  to  subscribe  and  indorse  it  Fleming  v. 
Scott,  1823,  2  S.  446.* 

52.  Alteration— Stamp  Acts.— Alteration 
of  drawer's  name  held  to  make  a  new  bill,  which 
would  require  a  fresh  stamp.  Young's  Trs.  v. 
Seott,  1831,  9  S.  574. 

53.  Alteration— Name  of  Party— Vitia- 
tion.— An  alteration  in  the  name  of  a  party 
held  to  vitiate  a  bill.  Macara  v.  Watson,  1832, 
1  a  251 ;  2  June  1823,  F.  C. ;  2  S.  360. 
Douglas  v.  Douglas'  Trs.,  1864,  2  M.  1389 ;  36 
J.  697  * 

54.  Alteration— By  Notary  Protesting. 
— A  bill,  signed  by  the  drawer  and  acceptor, 
blank  indorsed  and  delivered  by  the  drawer 
to  a  carter,  who,  being  ignorant  of  bills,  in- 
serted his  name  above  tnat  of  the  drawer, 
held  not  vitiated  by  the  notary's  deleting  the 
carter's  name  and  filling  up  the  blank  indor- 
sation in  his  own  favour  when  he  was  about 
to  protest  it.  Russell  v.  Mill,  16  Jan.  1810, 
F.  C.;  Hume  63. 

55.  Alteration  — Place  of  Payment  — 
Vitiation. — Alteration  in  the  place  of  pay- 
ment vitiates  a  bill.  M'Cubbin  v.  Turnbull, 
1850,  12  D.  1123 ;  22  J.  469,  523* 

56.  Alteration— Promissory -Note.— A 

trustee  granted  a  promissory-note  bearing  to 
be  u  for  value  in  trust  account,"  but  without 
specifying  the  trust,  and  there  was  ex  post  facto 
added  by  another  the  words  "for  Mr.  P." 
(which  was  the  fact).  Held  that  such  altera- 
tion did  not  import  a  vitiation  of  the  note. 
Commercial  Bank  v.  Baton,  1837, 15  S.  1202 ; 
12  Fac.  1108* 

57.  Alteration  — Bum  — Vitiation.— Al- 
teration of  the  sum  held  to  vitiate  a  bill  where 
it  is  not  proved  to  have  been  made  with  the 
acceptor's  knowledge  or  concurrence.  MacLean 
v.  Morrison,  1834, 12  S.  613  ;  9  Fac  324.  Cf. 
Hoodie  v.  Brown,  1839, 1  D.  1077.  Cf .  Ker  v. 
M'Ewan,  1845,  7  D.  400  ;  17  J.  74.  M'Cubbin 
v.  Turnbull,  1850,  12  D.  1123 ;  22  J.  469,  623. 
Edinburgh  <£  Glasgow  Bank  v.  Samson,  1858, 
20  D.  1246;  30  J.  739  * 

58.  Alteration  — Vitiation.  — A  bill  ad- 
dressed originally  to  one  of  two  acceptors  "  as 
cautioner,"  and  altered  to  "conjunctly  and 
aeve^ally,,,  held  vitiated.  Robertson  V.  Annan, 
27  May  1825,  F.  C. ;  4  S.  40  * 

59.  Bankruptcy— Bill  Granted  after  Dis- 
charge— Suspension  of  Charge. — Held  not  to 


be  a  ground  for  suspending  a  charge  on  a  bill 
that  it  was  granted  after  the  acceptor's  dis- 
charge on  a  composition  for  the  full  amount 
of  a  debt  contracted  before  the  sequestration 
to  a  creditor  who  had  not  claimed  in  the 
sequestration.  Grimshaw  v.  Malcolm,  1842, 
4D.  1360;  14  J.  455* 

60.  Bankruptcy— Dividends  Payable  on 
Bills. — Dividends  payable  on  bills  ranked  in 
a  sequestrated  estate  are  not  transferable  by 
indorsation.  Wallace,  Hamilton,  &  Co.  v. 
Campbell,  8  June  1821,  F.  C. ;  1  S.  53 
[Affd.  on  merits,  1824,  2  Shaw's  App.  467.]* 

61.  Bankruptcy  —  Payee  Preferred  to 
Trustee. — A  drew  a  bill  on  B,  who  held  funds 
of  A.  B  did  not  accept.  Prior  to  the  protest 
A  executed  a  trust  for  creditors  but  it  was  not 
intimated  to  B.  Held  that  the  payee  in  the 
bill  was  preferable  to  the  trustee.  Falconer  v. 
Campbell,  1824,  2  S.  630* 

62.  Bankruptcy— Illegal  Preference  — 
Bills  Granted  to  Creditor— Not  Recover- 
able.— When  a  bill  was  granted  by  a  bankrupt 
in  terms  of  a  collusive  agreement  between  him 
and  the  grantee  (a  creditor),  held  that  the  con- 
tents of  the  bill  could  not  be  recovered.  Kerr 
v.  IPDowall,  1828, 6  S.  546 ;  3  Fac  570.  See  also 
Jameson  <k  Sons  v.  Baxter,  15  Feb.  1816, 
F.  C.  Arrol  <fc  Cook  v.  Montgomery,  1826,  4  S. 
499  ;  1  Fac  424.  Dickson  v.  Lee  Brothers,  1858, 
20  D.  945  ;  30  J.  556* 

63.  Bankruptcy  —  Illegal  Preference  — 
Bills  Granted  to  Creditor— His  Liability 
for  Repetition. — Where  a  bankrupt  in  order 
to  create  an  illegal  preference  in  favour  of  a 
creditor  granted  Dills  to  him,  held  (1)  that  the 
unpaid  contents  of  the  bills  could  not  be  re- 
covered ;  and  (2)  that  the  creditor  was  liable 
in  repetition  of  bills  paid  when  in  the  hands 
of  onerous  indorsees,  but  not  of  bills  paid  to 
the  creditor  himself.  Macfarlane  v.  NicoU, 
1864,  3  M.  237  ;  37  J.  113* 

64.  Bankruptcy  —  Illegal  Preference  — 
Privity  of  Onerous  Indorsee— Reduction.— 

A  creditor  who  had  acceded  to  a  comnosition- 
con tract  received  a  bill  from  his  debtor  and 
indorsed  it  for  value.  Held  that  the  bill  was 
reducible  as  an  illegal  preference,  although  it 
was  in  the  hands  of  the  indorsees,  seeing  that 
they  knew  of  and  assented  to  the  indorsees 
accession  to  the  composition-contract.  Bank  of 
Scotland  v.  Faulds,  1870,  42  J.  557  ;  7  S.  L.  R. 
619. 

65.  Cautioner  —  Discussion.  —  A  person 
accepting  a  bill  as  cautioner  is  not  entitled  to 
the  benefit  of  discussion.  Macdougall  v.  Foyer, 
13  Feb.  1810,  F.  C .* 

66.  Cautioner  — Diligence  Charging  on 
Behalf  of  Cautioner. — Diligence  on  a  promis- 
sory-note sustained  at  the  instance  of  the  payee 
for  behoof  of  a  cautioner  who  had  paid  the 
amount,  although  no  assignation  of  the  note 
and  diligence  thereon  had  been  granted  to  the 
cautioner.  M'Kechnie  v.  M'Farlane,  1831, 10  S. 
126* 
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67.  Consideration.  —  Bill  of  suspension 
passed  simpliciter  of  a  charge  on  a  bill  obtained 
in  prison  for  the  contents  of  a  former  bill,  and 
the  expenses  of  diligence,  which  had  not  been 
properly  liquidated.  APLaehlan  v.  Campbell, 
1821,  1  S.  162. 

68.  Consideration.— An  indorsee  held,  on 
reference  to  oath,  to  be  onerous  and  bona 
fide.    Clark  v.  Shepherd,  1823, 2  S.  255. 

69.  Consideration. — A  charger  having,  on 
a  reference,  deponed  that  he  was  an  onerous 
bona  fide  holder,  but  that  the  bill  belonged 
to  him  and  his  father  jointly,  his  title  to 
insist  sustained.  Aitcheson  v.  MaedonaUL  1823, 
2  S.  478  * 

70.  Consideration  —  Condescendence  of 
Alleged  Value— Reference  to  Oath.—  Held 
competent,  under  special  circumstances,  where 
the  defence  of  "  no  value  "  was  pleaded  against 
payment  of  a  bill,  to  require  the  party  against 
whom  the  plea  was  used  to  give  in  a  conde- 
scendence of  the  value  which  he  alleged  to 
have  been  given  by  him,  before  answer 
as  to  a  reference  to  oath.  Wilson  db  Co.  v. 
Pollock  db  Co.,  1827,  6  S.  7. 

71.  Consideration— Agent  and  Princi- 
pal—A  mere  agent  for  another  party  found 
not  entitled  to  the  privileges  of  a  bona  fide 
onerous  indorsee.  RUchie  v.  APKay,  1823, 2  S. 
349.    [For  sequel  see  1826,  3  W.  &  S.  484.]  * 

72.  Consideration— Accounting  between 
Parties. — An  averment  that  on  an  accounting 
between  the  parties  the  acceptor  is  not 
indebted,  held  not  sufficient  ground  for 
reduction  of  a  bill.  Bennet  v.  Burgess,  1828, 
6  S.  854.  Cromar  v.  Duncan,  1835,  13  S.  570. 
But  see  Carruthers  v.  Johnston,  1830,  8  S.  957  ; 
5Fac.  793* 

73.  Consideration— Bill  for  Sum  not  dne 
— Suspension. — Suspension  of  a  charge  upon 
a  bill,  on  the  grounds  (1)  that  it  had  been 
granted  by  the  complainer  to  the  charger  in 
settlement  of  certain  business  accounts  which 
had  not  been  taxed  by  the  auditor,  and  in 
ignorance  of  the  complainer's  right  to  have 
them  taxed  ;  (2)  that  the  business  accounts  for 
which  it  was  granted  had  been  incurred  while 
the  charger  was  under  sequestration,  and  that, 
therefore,  the  charger,  although  discharged 
some  time  prior  to  the  date  of  the  bill,  had  no 
title  to  sue,— refused.  Stewart  v.  Lang,  1861, 
23  D.  286;  33  J.  135. 

74.  Consideration— Condescendence  of 
Alleged  Value  — Promissory -Note.— The 
subscriber  of  a  promissory-note  was  under 
diligence  for  payment  of  it,  and  a  stranger 
to  the  note  paid  it,  and  took  an  assignation 
to  it  and  the  diligence,  and  gave  a  charge  to 
an  indorser,  who  alleged  that  the  charger 
was  trustee  of  the  acceptor.  The  court 
allowed  the  indorser  to  lodge  a  conde- 
scendence "of  the  facts  offered  to  be  proved 
(as  to  consideration),  and  the  manner  of 
proofs  Farquhar  v.  Sloanet  1830,  9  S.  112: 
12  Fac.  327 ;  9  Fac.  196. 


75.  Consideration— Beference  to  Oath.— 

The  acceptor  of  a  bill  allowed  to  prove  by  the 
oath  of  the  holder  an  allegation  that  he  was 
known  to  be  merely  the  cautioner  of  another 
party  primarily  bound  for  the  debt,  which 
party  the  holder  had  discharged  without 
acceptor's  consent  on  receiving  payment  of  a 
composition.    Hunter  v.  Evans,  1830,  9  S.  76. 

76.  Consideration— Domestic  Service.— 

A  bill  granted  in  part  payment  of  wages  for 
domestic  service,  held  onerous.  Hunter  v.  Ford, 
1831,  9  S.  524. 

77.  Consideration. — A  person,  at  the  re- 
quest of  a  friend,  accepted  a  bill  to  a  creditor 
of  the  friend.  Held,  in  a  question  with  the 
acceptor,  that  the  creditor  had  paid  value. 
Allan  v.  Galli,  1829,  7  S.  706  ;  4  Fac.  976  * 

78.  Consideration. — A  bill  held  onerous 
only  to  the  extent  to  which  another  bill 
accepted  in  consideration  remained  unpaid. 
Dickson  v.  Ker,  1830,  9  S.  125* 

79.  Consideration.— The  holder  of  a  bill 
on  a  reference  to  oath  admitted  that  he  gave 
no  value  for  the  bill,  and  left  it  doubtful 
whether  any  value  was  given  for  it  by  his 
author.  Bill  of  suspension  passed  simpliciter. 
Cook  db  Crosbie  v.  Stirling  db  Co.,  1831, 
9  S.  561. 

80.  Consideration. — It  is  not  relevant 
to  suspend  diligence  by  a  company,  onerous 
indorsees  of  a  bill,  for  the  acceptor  to  allege 
that  one  of  the  partners  was  a  member  of  a 
committee  of  creditors  of  the  drawer,  and 
as  such  was  participant  in  preventing  delivery 
of  the  goods  for  which  the  bill  was  accepted, 
and  that  he  had  brought  an  action  of 
damages  against  that  partner  and  the  other 
members  of  the  committee.  Lang  v.  Allan 
db  Co.,  1831,  9  S.  337  ;  6  Fac.  238. 

81.  Consideration  —  After  due  —  Pay- 
ment.— In  a  question  between  the  drawers 
and  the  holders  of  a  bill,  found  that,  although 
the  holders  admitted  that  they  were  originally 
no  parties  to  the  bill,  that  they  took  it  up 
from  a  bank  (with  whom  it  had  been  dis- 
counted) after  it  was  past  due  without  any 
indorsation  by  the  bank,  that  part  of  it  had 
been  previously  paid  by  the  acceptor,  and 
that  he  was  the  brother  of  one  of  the  holders 
(a  company), — yet  these  admissions  were  not 
sufficient  to  prove  mala  fides  or  non-onerosity. 
Muir  db  Co.  v.  Macdonald  db  M'Nab,  1831, 
9  S.  535. 

82.  Consideration. — An  agent  became 
bound  for  the  interest  on  a  bill  of  his  client 
for  £400,  and  the  client  transmitted  to  him 
a  bill  for  £50,  drawn  and  indorsed  by  a  third 
party  and  accepted  by  the  client,  to  apply  the 
proceeds  to  the  payment  of  the  interest ;  and 
the  agent,  without  discounting  this  bill,  after 
a  considerable  interval,  paid  the  interest 
Held  that  he  was  entitled  to  recover  to  that 
extent  from  the  drawer.  Ramsay  v.  Roberts, 
1831,  9  S.  387* 
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83.  Consideration.— In  an  action  by  a 
deceased  law  agent's  representatives-  on  bills 
and  promissory-notes  found  in  his  repositories 
against  a  client,  acceptor  of  the  bills  and  joint 
granter  of  the  promissory -notes,  held  on  the 
pleadings  and  correspondence  that  the  bills 
and  notes  were  for  advances  by  agent  to  client, 
and  that  the  client  was  liable  ana  not  entitled 
to  an  accounting.  E.  of  Strathmore  v.  Ewing, 
1832,  6W.&S.  56.    AiTg.  4  S.  310 * 

84.  Consideration.  —  Charge  on  a  bill 
suspended  in  respect  of  no  value.  Thomson 
v.  Beid,  1833,  12  S.  190. 

85.  Consideration. — A  bill,  not  expressly 
"for  value,"  held  onerous  despite  inconsist- 
encies in  the  drawer's  account  of  the  grounds 
of  debt  Malcolm  v.  BaUandene,  1835,  13  S. 
1021. 

86.  Consideration— Admission  of  Non- 
Onerosity. — A  note  of  suspension  of  a  charge 
on  a  bill  for  £208  passed  without  caution  or 
consignation,  where  the  allegation  was,  that 
the  charger  was  not  an  onerous  holder,  and  he 
admitted  that,  except  to  the  extent  of  £75,  he 
was  not  so,  and  there  were  other  special  cir- 
cumstances. Wallace  v.  Scott,  1848,  10  D. 
1277 ;  20  J.  467. 

87.  Consideration— Bill  Drawn  by  Un- 
discharged Bankrupt— Fraud.— An  undis- 
charged bankrupt  drew  a  bill  for  £139  on  a 
young  man,  who  accepted  it,  and  the  bankrupt 
indorsed  it  to  his  law  agent,  who  was  the  con- 
curring creditor  in  the  sequestration.  A  note 
of  suspension  by  the  acceptor  of  a  charge  by 
the  indorsee,  on  the  ground  that  he  was  not  an 
onerous  bona  fide  holder  and  that  the  bill  had 
been  obtained  by  fraud,  passed  without  caution 
or  consignation.  Miller  v.  Kippen,  1848, 11  D. 
233  ;  21  J.  38. 

88.  Consideration— Acceptor  Bankrupt 
— Indorsees  Claim  to  Hanking  Limited 
to  Consideration. — On  the  bankruptcy  of  the 
acceptor  of  a  bill  for  £500,  an  indorsee  from 
the  drawer  claimed  to  be  ranked  to  the  full 
amount;  but  on  a  reference  to  his  oath,  it 
appeared  that  no  money  was  due  to  him  by 
the  drawer  at  the  date  of  the  indorsation, 
thoagh  the  drawer  subsequently  became  in- 
debted to  him  in  the  sum  of  £39,  13s.  Held 
that  the  indorsee's  claim  against  the  acceptor's 
estate  must  be  restricted  to  that  sum.  Peek 
Brothers  v.  Fleming,  1849,  21  J.  564. 

89.  Consideration  —  Cautioner  —  Refer- 
ence to  Oath. — The  defender  in  an  action  for 

Sayment  of  the  sum  contained  in  a  bill, 
eponed,  on  a  reference  to  his  oath,  that  the 
bill  was  a  renewal  of  a  former  bill  which  he 
had  signed  as  cautioner  for  another  acceptor ; 
that  no  demand  had  been  made  on  him  for 
payment  of  the  sum  in  the  original  bill ;  that  he 
did  not  know  what  had  become  of  it,  and  that 
he  had  not  paid  the  sum  in  the  bill  sued  on. 
Held,  that  whether  the  other  acceptor  had  got 
value  for  the  original  bill  or  not,  it  was  proved 
by  the  oath  that  that  bill  had  been  retired  by 
the  proceeds  of  the  bill  sued  on ;  that  the 


defender  had  thus  got  value  for  the  latter  bill, 
and  that  the  oath  was  therefore  affirmative  of 
the  reference.  Boyd  v.  Fraser  dc  Others,  1853, 
15  D.  342  ;  25  J.  294  ;  2  Stuart  178* 

90.  Consideration— Accounting  in  Joint 
Adventure. — In  a  suspension  of  a  charge  upon 
a  bill,  held  that  the  bill  was,  on  the  charger's 
statement,  an  accommodation  bill  in  regard  to 
a  joint  adventure,  the  charger's  right  to  re- 
cover depending  on  an  accounting,  and  process 
sisted  to  enable  the  charger  to  bring  it,  the 
onus  of  proving  the  joint  adventure  resting  on 
him.  Blackwood  v.  Hay,  1858,  20  D.  631 ;  30 
J.  312. 

91.  Consideration  —  Accommodation  — 
Guarantee. — A  defence  by  the  drawer  against 
an  action  by  the  holder  of  a  bill  that  the 
holder  had  indorsed  to  accommodate  the 
acceptors  and  to  guarantee  them  to  the  drawer, 
held  not  relevant.  Bell  v.  M'Kune,  1831,  9  S. 
587. 

92.  Consideration  —  Accommodation  — 
Evidence. — In  an  action  on  a  tradesman's 
account,  retired  acceptances  of  the  deceased 
debtor,  bearing  to  be  for  "  value,"  and  found 
in  his  repositories,  were  founded  on  in  defence 
to  instruct  payment.  The  pursuer  averred 
that  these  were  accommodation  bills  having  no 
reference  to  the  account.  Held  that  a  proof 
must  be  allowed  prout  de  jure.  Gray  v.  Scott, 
1868,  6  M.  197;  40  J.  112* 

93.  Consideration— Contra  bonos  mores. 

— Where  a  bill  has  been  granted  partly  in 
payment  of  the  wages  of  prostitution,  it  is  not 
competent  for  the  payee  in  a  suspension  to 
refer  to  oath  that  the  balance  was  for  board 
and  lodging.  Hamilton  v.  Main,  1823,  2  S. 
356* 

94.  Consideration— Contra  bonos  mores 
— Extrinsic.— The  holder  of  a  bill  of  exchange 
deponed  that  the  consideration  for  which  the 
bill  was  granted  was  in  part  payment  of  a 
debt,  in  part  payment  of  a  sum  which  the 
acceptor,  his  father-in-law,  had  six  years  before 
promised  him  if  he  would  take  back  to  live 
with  him  his  wife  from  whom  he  had  been 
divorced,  and  in  repayment  of  expenses  con- 
nected with  the  action  of  divorce.  Held  that, 
except  as  regards  the  direct  debt^  there  was 
no  consideration,  the  alleged  consideration  of 
taking  the  woman  who  had  been  his  wife  to 
live  with  him  being  extrinsic  and  turpis  causa. 
Graham  v.  Kennedy,  1860,  22  D.  560 ;  32  J. 
198* 

95.  Consideration— Delay  in  Enforcing 
Payment— Promissory-Note.— The  granting 
of  delay  in  enforcing  an  obligation  to  pay  is 
"value"  for  a  promissory- note  for  the  same 
sum ;  and  should  the  original  obligation  be 
found  to  be  invalid,  the  promissory- note  will 
fall  to  be  reduced  on  the  ground  of  no  value. 
Macdonald  v.  Union  Bank,  1864,  2  M.  963  ;  36 
J.  477  * 

96.  Consideration  —  Fictitious  Bill.  — 
Suspension  of  a  charge  on  a  bill  on  the  ground 
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that  the  only  consideration  was  another  bill 
fraudulently  drawn  on  fictitious  parties. 
M'Nab  v.  Telfer,  1821,  2  Mur.  479. 

97.  Consideration— Fraud— Mora.— In  a 

suspension  of  a  charge  upon  a  bill  the  coni- 
plamer  averred  that  he  had  given  the  bill  as 

Sart  of  the  price  of  a  spirit  shop,  and  that  he 
ad  been  induced  to  make  the  purchase  by 
statements  as  to  the  flourishing  state  of  the 
business,  which  were  not  true,  but  had  been 
fraudulently  made.  He  admitted  that  he  had 
been  in  possession  of  the  premises  since  the 
granting  of  the  bill,  a  period  of  six  months, 
and  had  made  no  attempt  to  set  aside  the 
transaction  by  a  process  of  reduction.  Held 
that  the  averments  were  not  relevant  to 
warrant  the  suspension  of  the  bill.  Finlayson 
v.  Gibb,  1867,  4  S.  L.  R.  70. 

98.  Consideration— Goods  not  Received. 

— A  party  granted  a  bill  at  six  months  as  the 
price  of  the  materials  of  a  house,  of  which  he 
immediately  took  delivery,  and  did  not  object 
during  the  currency  that  ne  had  not  received 
everything  truly  included  in  his  bargain,  but 
asked  further  indulgence.  A  bill  of  suspen- 
sion, on  the  ground  that  certain  parts  of  the 
materials  had  not  been  delivered,  refused. 
Campbell  v.  Paul,  1832,  10  S.  229. 

99.  Consideration— Indemnity  of  Crime. 

— A  charge  by  an  indorsee  suspended  where  it 
appeared  that  the  bill  had  been  accepted  to 
induce  the  drawer  not  to  prosecute  a  charge  of 
theft  against  the  acceptor,  but  who  was  tried 
and  acquitted,  and  the  bill  had  been  produced 
on  the  trial,  and  the  indorsation  was  posterior 
to  it     Kennedy  v.  Cameron,  1823,  2  S.  192  * 

100.  Consideration— Indulgence.— Where 
an  acceptor  of  a  renewed  bill  did  not  deny 
having  received  value,  but  alleged  an  agree- 
ment by  the  creditor  to  grant  indulgence  when 
the  first  bill  was  drawn,  the  court  being  satis- 
fied that  as  much  indulgence  had  been  given 
as  was  ever  contemplated,  refused  a  bill  of 
suspension.     Falconer  v.  Gray,  1830,  9  S.  38. 

101.  Consideration— Obligation  of  Relief 
— Promissory-Note.— The  creditor  in  a  pro- 
missory-note, admitting  on  reference  to  his 
oath  that  it  was  granted  only  for  an  obligation 
of  relief,  held  entitled  to  recover  under  the 
note  only  to  the  extent  to  which  he  could 
instruct  losses  covered  by  that  obligation. 
Fortune  v.  Luke,  1831,  10  S.  115. 

102.  Consideration  —  Other  than  that 
Specified. — Where  a  bill  is  granted  by  a  tenant 
to  a  landlord  for  value  in  utensils,  etc.,  it  is 
not  competent  to  prove,  by  an  instrument  of 
valuation  and  by  the  valuators,  that  the  value 
was  not  for  utensils,  but  for  rent.  Hay  v. 
Horn,  1823,  2  S.  646* 

103.  Consideration  —  Professional  Ser- 
vices— Patent  Rights. — Where  an  indorsee  in 
a  reference  to  his  oath  as  to  onerosity  of  a  bill, 
deponed  that  he  had  paid  value  "partly  in 
money,  partly  in  professional  services,  and 
partly"  in  a  licence   to   be   granted   for   a 


patented  invention,  held  the  bill  was  onerous. 
Young  v.  Sheridan,  1837,  15  S.  664 ;  12  Fac 
626. 

104.  Consideration— Promise  of  Marri- 
age.— Action  sustained  upon  a  gratuitous  bill 
which  had  been  granted  \>y  a  man  in  security 
of  a  promise  of  marriage,  the  marriage  not 
having  taken  place.  Colder  v.  Provan,  1744, 
1  Pat.  359.  Affg.  Elc.  voce  Bill,  No.  25 ;  M. 
9511* 

105.  Consideration— Sale  of  Property— 
Promissory-Note. — Held  in  a  suspension  that 
summary  diligence  on  a  promissory-note  in 
which  the  complainer  was  co-obligant  was  in- 
competent, since  the  consideration  was  the 
sale  and  conveyance  of  certain  subjects  and 
could  not  now  be  carried  through.  M'AUittcr 
v.  Mann,  1868,  5  S.  L.  R.  239. 

106.  Consideration  —  Sequestration.  — 

Held  that  a  bill  granted  by  a  discharged  bank- 
rupt for  the  amount  of  a  debt  due  before 
sequestration  could  not  be  suspended  by  the 
acceptor  as  a  bill  granted  without  value. 
Clark  v.  Clark,  1869,  7  M.  335  ;  41  J.  198  * 

107.  Consideration— Timber  on  Entailed 
Estate. — A  party  granted  bills  to  the  pro- 
prietor of  an  entailed  estate  as  the  price  of 
growing  timber,  and  he  was  interdicted  by  the 
next  heir  from  cutting  part  of  it,  worth  £400. 
Held  entitled  to  suspend  a  charge  on  one  of 
the  bills  for  £500  by  an  onerous  bona  fide 
indorsee,  to  the  extent  of  £400.  Carrick  v. 
Mills,  1828,  6  S.  735. 

108.  Consideration  —  Tippling  Act  — 
Summary  Diligence. — A  bill  granted  for  an 
account,  partly  composed  of  items  struck  at  by 
the  Tippling  Act,  reduced,  as  an  ineffectual 
warrant  for  summary  diligence.  Maitlandy. 
Rattray,  1848,  11  D.  71 ;  21  J.  1  * 

109.  Consideration  —  "  Value  in  Ac- 
count."—In  a  bill  the  words  for  "value  in 
account,"  held  to  refer  to  value  as  between 
drawer  and  acceptor,  and  not  as  between 
drawer  and  payee ;  and  that  they  could  not 
qualify  the  right  of  the  payee  or  indorsee  so  as 
to  exclude  the  general  rule,  that  the  fact  of  no 
value  could  be  proved  only  bv  writ  or  oath. 
Wilson  v. Loder,  1848,  10  D.  560 ;  20  J.  178* 

110.  Consideration  —  "  Value  in  Ac- 
count."—The  words  "for  value  in  account 
with  W.  F.  C."  did  not  render  the  obliga- 
tion to  pay  contingent  on  the  factor  being 
possessed  of  a  particular  fund,  or  afford  any 
ground  for  objecting  to  the  instrument  as  not 
a  proper  bill  of  exchange.  Chiene  v.  Western 
Bank,  1848,  10  D.  1523  ;  20  J.  576* 

111.  Consideration  —  Indorser.  —  The 

drawer  of  a  bill  received  consideration,  but 
none  of  the  several  subsequent  indorsers  re- 
ceived value,  held  that  the  last  of  these,  on 
retiring  the  bill,  was  entitled  to  recover  from 
the  drawer.    Robb  v.  Rhodes,  1811,  Hume  68. 

112.  Consideration— Holder— Bona  fide 
and  Onerous. — Held  in  a  question  with  an  ac- 
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ceptor  of  an  accommodation  bill,  that  bankers 
were  onerous  bona  fide  holders  of  the  bill, 
although  it  had  not  been  discounted  by  them, 
bat  had  been  placed  to  the  credit  of  the 
drawer's  account,  on  which  a  large  balance  was 
due  to  them.  Strathern  v.  Masterman  <k  Co., 
1860, 12  D.  1087 ;  22  J.  483. 

113.  Consideration— Holder— Bona  fide 
and  Onerous. — Thedrawer  of  an  accommodation 
bill,  having  transmitted  it  to  a  bank  request- 
ing that  it  should  be  discounted  and  the  pro- 
ceeds remitted  to  him,  the  bank  declined  to 
remit,  as  his  account  was  overdrawn,  but  placed 
the  proceeds  to  his  credit;  and  no  objection 
was  made  to  this ;  nor  were  the  bank  informed 
that  the  bill  was  an  accommodation  bill  till 
the  day  on  which  it  became  due.  In  a  suspen- 
sion at  the  instance  of  the  acceptor,  on  the 
grounds  that  the  bank  had  given  no  value  for 
the  bill,  and  that  they  were  bound  either  to 
have  discounted  it  and  remitted  the  proceeds 
or  to  have  returned  it,  held  that  as  the  silence 
of  the  drawer  imported  an  acquiescence  in  the 
proposal  to  retain  the  bill  and  place  the  pro- 
ceeds to  his  credit,  and  the  bank  nad  refrained 
from  proceeding  for  recovery  of  their  prior 
advances,  they  were  entitled  to  the  privileges 
of  bona  fide  onerous  holders.  Stewart  v.  JVyuie, 
1849, 11  D.  1123  ;  21  J.  432. 

114.  Consideration— Holder— Promissory- 
Note.—  Promissory-notes  granted  by  statutory 
commissioners  were  retired  by  members  of 
their  committee  with  their  private  funds; 
held  that  they  were  not  bona  fide  onerous 
holders.    Campbell  v.  Lawrie,  1831,  10  S.  62. 

115.  Consideration  —  Judgment  Debt- 
Impeaching  Ground  of  judgment- Judg- 
ment in  an  inferior  court  was  given  against  a 
party,  and  he  gave  his  bill  for  the  amount 
decerned  for.  Held  that  he  could  not  resist 
payment  of  the  bill  on  a  ground  impeaching 
the  judgment  Dunhp  v.  Sutherland,  1829,  7 
a  32a 

116.  Consideration— Bent  of  Shop.— In  a 

suspension  by  an  acceptor  of  a  bill  for  rent  of  a 
shop,  an  allegation  that  he  accepted  it  on  the 
faith  that  he  was  to  enjoy  possession  of  the  furni- 
ture of  the  shop,  which  he  had  not,  is  irrelevant 
without  caution  or  consignation.  Wilson  v. 
Steele,  1827,  6  &  269. 

117.  Consideration— Repair  of  Ship.— A 
party  having  taken  a  bill  for  a  sum  advanced  for 
repairs  of  a  vessel  in  a  foreign  port,  and  there- 
after a  bond  of  bottomry  in  further  security, 
held  that  the  bond  was  null,  but  the  party  was 
entitled  to  recover  on  the  bill.  Sword  v. 
Howden d-  Gardner,  1826,  4  S.  757* 

118.  Consideration— Averment  of  Usury. 
—An  allegation  by  an  acceptor,  that  the  holder 
had  given,  as  value  to  a  prior  indorser,  goods 
not  equivalent  to  its  amount,  and  so  had 
made  an  usurious  gain  on  the  transaction,  is 
not  a  valid  ground  of  suspension  although 
a  summons  of  reduction  has  been  raised. 
BaUantyne  &  Co.  v.  Abud  <fc  Sons,  1828,  6  S. 
334. 


119.  Consideration— Averment  of  Usury 
— Reference  to  Oath.— Bill  of  suspension  of 
a  charge  on  a  bill  refused,  except  on  a  reference 
to  oath  as  to  an  allegation  of  usury  and  partial 
payment.    Black  v.  Bell,  1831,  9  S.  486. 

120.  Consideration— Evidence.— The  in- 
dorsee of  bills  raised  action  on  them,  and  no 
competent  proof  of  fraud  or  non-onerosity  was 
offered.  Tfhe  representative  of  the  acceptor 
found  liable  for  their  contents.  Young  v. 
Pollock,  1831,  10  S.  8,  570,  769  ;  7  Fac.  427  * 

121.  Consideration  —  Evidence.  —  A  law 
agent  drew  on  a  client  a  bill  which  he  accepted, 
payable  at  the  agent's  place  of  business, 
for  a  sum  about  equal  to  the  amount  of 
his  business  account,  and  it  was  retired  by 
the  agent,  who  died  about  a  year  thereafter ; 
and  there  was  no  entry  in  his  books  relative 
to  the  bill  or  to  any  cash  advance  of  a  like 
amount,  and  during  his  life  he  made  no  claim 
upon  it  against  the  client.  Held  in  an  action 
by  his  representatives  for  the  amount  of  the 
account,  and  also  for  the  amount  of  the  bill 
(on  the  report  of  an  accountant),  that  there 
was  sufficient  evidence  to  show  that  the  bill 
had  been  accepted  for  the  amount  of  the 
account,  and  that  the  acceptor  was  not  liable 
both  for  it  and  the  bill.  Ure  v.  Easton,  1838, 
16  S.  510 ;  13  Fac.  427. 

122.  Consideration— Evidence.— Circum- 
stances in  which  an  indorsee  of  a  bill  found 
not  to  be  an  onerous  bona  fide  holder.  Hunter 
v.  George's  Trs.,  1834,  7  W.  &  S.  333.  Affg. 
10  S.  561. 

123.  Consideration— Evidence— Writ  or 
Oath. — Non-onerosity  can  only  be  proved  by 
writ  or  oath  of  the  holder.  Ferrie  v.  Mathie, 
1824,  3  S.  174. 

124.  Consideration— Evidence— Writ  or 
Oath. — A  bank  sued  the  granters  of  a  promis- 
sory-note explaining  that  it  had  been  granted 
as  a  security  for  a  fluctuating  balance  on  the 
cash  account  of  one  of  the  granters.  The 
defenders  averred  that  the  note  was  granted 
in  payment  of  a  specific  Iwtlance  due  by  this 
party  on  his  account-current  with  the  bank, 
and  that  liability  was  extinguished  by  subse- 
quent payments  into  his  account  Held  that 
this  averment  could  only  be  proved  by  writ 
or  oath  of  the  pursuers.  City  of  Glasgow  Bank 
v.  Jackson,  etc.,  1869,  7  M.  757;  41  J.  395  * 

125.  Consideration— Amount  Proveable 
by  Writ  or  Oath.— A  party  accepted  a  bill  for 
£48  drawn  on  him  by  the  traveller  or  agent 
of  A,  and  payable  to  A.  Held  in  a  suspension 
of  a  charge  for  the  full  amount,  that  an  allega- 
tion that  there  was  only  £29  due,  and  that 
quoad  ultra  the  bill  was  for  the  accommodation 
of  A,  could  be  proved  only  by  his  writ  or 
oath.  Cargill  v.  Gould  <h  Co.,  1852,  1  Stuart 
374. 

126.  Consideration  — Evidence— Admis- 
sion.— It  was  admitted  by  a  creditor  in  a  bill 
that  it  had  been  granted  in  settlement  of  certain 
accounts  between  the  parties,  held  that  he  was 
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not  entitled  to  resist  investigation  as  to 
whether  one  of  the  items  composing  the 
sum  for  which  the  bill  was  granted  had  not 
been  discharged.     Mills  v.   Hamilton,  1830, 

8  S.  570  * 

127.  Consideration— Onus— Writ  or  Oath. 
— The  drawer  of  a  bill  of  exchange  "  for  value 
in  furnishings,"  who  is  the  creditor  of  the 
acceptor  in  an  account  for  furnishings — though 
to  a  less  amount  than  the  sum  in  the  bill — 
and  who  discounts  the  bill,  is  presumed  to 
place  the  proceeds  against  the  sum  in  the 
account;  the  onus  of  proving  that  it  is  not 
done,  if  denied,  lies  on  the  creditor,  and  the 
only  competent  evidence  is  the  writ  or  oath  of 
the  debtor.  Cumming  v.  Hendrie,  1861,  23  D. 
1365  ;  33  J.  689. 

128.  Consideration— Presumption.—  The 
acceptance  of  a  bill  presumed  to  be  for  value 
until  otherwise  proved,  although  it  was  ad- 
mitted that  the  precise  value,  viz.  plumber- 
work,  which  appeared  ex  facie  of  the  bill,  had 
not  been  received.      Winton  v.  Gibson,  1831, 

9  S.  662  * 

129.Conflideration— Presumption.—  There 
being  no  competent  evidence  that  the  indorsee 
of  a  bill,  who  claimed  in  a  multiplepoinding 
upon  a  fund  belonging  to  the  acceptor,  knew 
that  it  was  an  accommodation  bill  by  the 
acceptor  to  the  drawer,  held  (1)  that  he  must 
be  regarded  as  an  onerous  holder;  and  (2) 
that  it  was  not  relevant  to  allege  that  he  had 
discharged  the  drawer  and  agreed  to  give  the 
bill  up  to  him,  and  so  had  liberated  the 
acceptor.  Boag  v.  Fisher,  1849,  11  D.  362; 
21  f.  100* 

130.  Consideration— Presumption.—  Cir- 
cumstances in  which  contradictory  statements 
made  by  the  holder  of  a  bill  were  held  sufficient 
to  overcome  the  presumption  in  favour,  of  its 
genuineness  and  onerosity.  Friar  v.  Kerr  & 
Husband,  1853,  2  Stuart  209. 

131.  Consideration— Presumption.— In  a 

suspension  of  a  charge  given  by  the  drawer  of 
a  bill  for  £95,  5s.  6d.,  the  drawer  stated  that 
he  had  received  the  bill  to  discount  (1)  for 
payment  of  a  debt  of  £73,  12s.  4$d.  due  to 
himself;  and  (2)  as  regarded  the  balance  for 
the  acceptor's  accommodation,  but  that  the  bill 
had  not  been  discounted.  Held  that  the  ad- 
mission that  the  bill  had  been  to  some  extent 
granted  without  value  did  not  deprive  the 
charger  of  the  usual  privileges  and  presump- 
tion to  the  extent  to  which  he  maintained  the 
onerosity  of  the  bill.  Brock  v.  Newlands,  1863, 
2  M.  71 ;  36  J.  38  * 

132.  Consideration— Presumption  —  Evi- 
dence.—A  bill  for  the  sum  of  £180  bore  to  be 
"for  value  received."  On  a  suspension  of  a 
charge  for  the  whole  amount,  the  holder 
admitted  that  it  was  for  value  only  to  the 
extent  of  £80,  and  restricted  his  charge  to 
that  sum.  Held  that  this  admission  did  not 
deprive  him  of  the  ordinary  presumption  of 
onerosity  to  the  extent  of  £80,  and  the  sus- 
pender was  not  entitled  to  a  proof  proiU  dejure 


of  no  value.  Mercer  &  Pollock  v.  Livingstone, 
1864,  3  M.  300  ;  37  J.  144* 

133.  Consideration— Reference  to  Oath. 

—An  allegation  that  a  bill  had  been  granted 
in  fulfilment  of  a  promise  to  pay  a  tocher  is 
extrinsic ;  and  no  other  value  being  alleged,  the 
bill  held  not  onerous.  Halliday  v.  HalUday, 
1826,  5  S.  116 ;  2  Fac.  81  * 

134.  Consideration— Reference  to  Oath. 
— A  party  admitted  on  a  reference  to  oath  that 
Jhe  had  received  payments  which,  if  applied 

to  the  bill,  reduced  the  amount  to  £6,  but 
6tated  that  he  had  incurred  expenses  in  rela- 
tion to  the  bill,  which  extinguished  these 
payments.  Held  that  the  statement  as  to  the 
expenses  was  extrinsic.  Wright  v.  MacfarUme, 
1837,  16  S.  67  * 

135.  Consideration— Reference  to  Oath. 
— In  an  oath  on  reference,  the  pursuer  deponed 
that  the  bill  was  handed  to  him  by  the  drawer 
in  order  to  get  it  negotiated  ;  but  having  failed 
in  this,  the  drawer  desired  him  to  keep  it  as  he 
was  due  him  money.  The  pursuer  further 
deponed  that  he  had  lent  the  drawer  £50 
previously,  but  which  was  still  unpaid.  Held 
(1)  that  the  statement — that  the  drawer  was 
indebted  to  the  pursuer  when  he  told  him  to 
retain  the  bill  in  security,  and  that  the  debt 
was  still  due — was  not  extrinsic ;  and  (2)  that 
the  oath  was  negative  of  the  reference.  Gordon 
v.  Pratt,  1860,  22  D.  903 ;  32  J.  380  * 

136.  Consideration— Reference  to  Oath.— 

In  a  suspension  of  a  charge  on  a  bill,  the  sus- 
penders alleged  that  they  had  only  received 
value  for  half  of  the  sum  contained  in  the  bill : 
the  charger,  on  a  reference  to  oath,  deponed 
that  he  kept  no  books,  and  had  no  recollection 
of  the  sums  retained  for  discount  or  commis- 
sion. The  letters  held  orderly  proceeded  only 
quoad  the  sum  admitted  by  the  suspender. 
M'Lean  v.  Smith,  1855,  17  D.  950 ;  27  J.  483. 

137.  Consideration— Reference  to  Oath. 

— In  respect  the  oath  on  reference  of  the  charger 
did  not  prove  the  non-onerosity  of  the  bill 
charged  on,  suspension  refused.  Wyllxe  v. 
Paton's  Reps.,  1830,  9  S.  84. 

138.  Consideration— Reference  to  Oath. 

— The  acceptors  of  a  bill  presented  a  note  of 
suspension  of  a  charge  by  an  indorsee,  on  the 
ground  that  the  bill  was  for  the  accommodation 
of  a  person  whose  name  was  not  in  the  bill, 
and  tnat  none  of  the  parties  to  it  were  onerous 
holders.  On  a  reference  to  oath,  the  charger 
deponed  that  he  paid  no  value  for  the  bill ; 
that  he  received  it  from  the  last  indoraer  as 
trustee  in  order  that  the  diligence  might 
proceed  in  his  name  ;  that  he  knew  nothing  of 
the  circumstances  in  which  the  bill  had  been 
granted,  or  in  which  it  had  passed  either  to 
the  last  or  to  the  previous  indorsees.  The  court 
remitted  to  pass  the  note  on  caution.  Thomson 
A  Co.  v.  Sharp,  1849,  11  D.  887 ;  21  J.  307. 

139.  Consideration— Reference  to  Oath. 

— Suspension  of  a  charge  on  a  bill  on  ground 
of  non-onerosity  refused,  where  suspender  would 
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not   refer    to  the  charger's  oath.    Connal  v. 
Staiker,  1849,  12  D.  169 ;  22  J.  25  * 

140.  Consideration— Beference  to  Oath 
— Usury. — In  a  suspension  of  a  charge  on  a 
bill  by  the  acceptor,  on  the  ground  that  it  was 
the  renewal  of  a  £70  bill  granted  to  the  drawer 
in  consideration  of  a  loan  of  £35,  and  was 
otherwise  usurious  and  extortionate,  and  that 
the  charger  and  indorsee  was  the  nephew  of 
the  drawer,  but  it  was  not  offered  to  be  proved 
by  his  writ  or  oath  that  he  was  not  an  onerous 
bona  fide  holder,  the  court  refuted  to  pass  the 
note.  A.  B.  (Wedderburn)  v.  Joel,  1849,  12  D. 
188  ;  22  J.  28. 

141.Consideration— Vitiation.— Although 
a  bill  is  granted  as  consideration  for  accepting 
composition  in  acceptor's  sequestration,  this 
does  not  vitiate  the  bill.  Craig  v.  Shiels,  15 
Dec.  1809,  F.C  * 

142.  Delivery— Effect*— A  billbroker  in 
Glasgow,  on  the  employment  of  a  bank, 
purchased  with  the  bank's  money  a  bill  on 
London  payable  to  order,  and  delivered  it  to 
the  bank's  agent  along  with  an  open  letter 
from  himself  to  his  billbrokers  in  London, 
requesting  them  to  discount  it  and  pay  the 
proceeds  to  A  B  in  London  on  the  bank's 
account.  The  agent  transmitted  the  bill  and 
letter  to  the  London  brokers,  and  the  bank 
failed  next  day.  Held  in  a  question  with 
A  B,  that  the  Glasgow  broker  had  no  control 
over  the  bill  or  letter  after  delivery  to  the 
bank  agent,  and  consequently  that  he  had  no 
title  to  interpel  the  London  brokers  from 
paying  the  proceeds  to  A  B.  Sir  C.  Price  db 
Co.  v.  Tennent,  1844,  6  D.  659  ;  16  J.  303. 

143.  Delivery  of  Bill— Summary  Warrant 
for.  —  Circumstances  in  which  a  summary 
warrant  for  delivery  of  a  bill  against  an 
onerous  indorsee,  held  incompetent.  Naismith 
v.  Laurie,  1824,  3  S.  166.  Haig  v.  Buchanan, 
1823,  2  S.  412  * 

144.  Diligence. — A  bill  of  suspension  by 
a  drawer  was  passed  simpliciter  of  a  charge  on 
a  bill  by  an  indorser,  the  brother  of  the 
acceptor,  where  the  latter  had  been  in  posses- 
sion of  the  bill  after  it  was  protested.  Ramsay 
v.  Atiken,  1826,  4  S.  390. 

145.  Diligence  —  Assignation  of  Pro- 
tested Bill  and  of  Protest— A  bank  executed 
an  assignation  of  a  dishonoured  bill  and  un- 
recorded protest  in  favour  of  a  party  who  had 
paid  the  oill,  containing  a  condition  that  the 
assignee  should  not  sue  or  prosecute  in  their 
name  without  their  written  consent.  The 
assignee  thereafter  recorded  the  protest  in 
name  of  the  manager  of  the  bank  without 
obtaining  his  written  consent,  and,  founding 
on  the  registered  protest  and  assignation, 
obtained  letters  of  horning  in  his  own  name, 
and  charged  the  indorsers.  Held  that  the 
indorsees  could  not  object  to  the  diligence  in 
respect  the  condition  was  res  inter  alios.  Dick 
<k  Sons  v.  Murison,  1845,  8  D.  1 ;  18  J.  1  * 

146.  Diligence— Bank  of  Scotland.— Held 
that  horning,  inhibition,  and  arrestment  were 


competent  against  the  Bank  of  Scotland  upon 
their  notes  or  tickets.  Royal  Bank  v.  Bank  of 
Scotland,  1729,  1  Pat  14.    Revg.  M.  875  * 

147.  Diligence  —  Extracting  Decree  — 
Marriage  of  Woman  Holding  Decree— Effect 
on  Husband's  Rights.— A  woman  who  was 
the  indorsee  of  a  bill  obtained  and  extracted 
decree  for  the  amount  of  the  bill.  She 
subsequently  married,  and  the  bill  became  her 
husband's  property  jure  mariti.  Held  that  the 
extracted  decree  was  not  a  bar  to  an  action 
by  the  husband  for  the  amount.  Wink  v. 
Hamilton,  1861,  23  D.  535 ;  33  J.  270. 

148.  Diligence— Holder— Indorser.— Held 
that  the  indorser  of  a  bill  of  exchange  who 
does  not  offer  payment  thereof  to  the  holder  of 
the  bill,  has  no  right  to  control  the  holder  in 
the  use  of  diligence  against  other  parties  to 
the  bill.    Kerr  v.  Barbour,  1837,  15  S.  1041  * 

149.  Diligence— Judicial  Reference— Ex- 
tinction.— Diligence  on  a  bill  of  exchange 
suspended  in  respect  of  a  decree  in  a  judicial 
reference  finding  the  bill  extinguished,  which, 
though  challenged  subsequently  to  the  date 
of  the  diligence,  had  not  been  reduced.  Banks 
v.  Smith,  1831,  9  S.  803  * 

150.  Diligence— Payment  by  One  not  a 
Party. — Held  that  a  party,  who  after  diligence 
was  raised  on  a  promissory-note  against  the 
acceptor,  paid  it,  and  took  an  assignation,  and 
raised  diligence  thereon  against  one  of  the 
indorsers,  was  the  trustee  and  agent  of  the 
acceptor.  Farquhar  v.  Sloane,  1834,  12  S.  327  ; 
9  Fac.  196. 

151.  Diligence— Suspension.— The  drawer 
of  a  bill  discounted  it  with  a  bank,  who  had 
a  mortgage  for  the  general  balance  due  by 
him.  Held  not  relevant  to  suspend  diligence 
against  the  acceptor,  for  him  to  allege  that  the 
bill  was  accepted  without  value,  nor  that  the 
bank  was  not  entitled  to  payment  from  him 
without  assigning  the  mortgage  to  him,  reserv- 
ing their  own  preference  upon  it  Cowan  <& 
Sons  v.  Hurry,  19  Dec  1816,  F.  C. 

152.  Diligence  —  Suspension— Counter- 
claim.— Suspension  of  a  charge  on  a  bill  by 
the  acceptor,  on  an  alleged  claim  of  damages 
arising  out  of  the  transaction  for  which  the 
bill  was  granted,  refused.  MlGill  v.  Carrick  <£ 
Co.,  1824, 3  S.  325. 

153.  Diligence— Transfer  by  Assignation. 

— Question,  whether  it  is  competent,  after 
diligence  has  been  raised  on  a  bill  in  name 
of  an  indorsee,  who  is  then  paid  by  the  drawer, 
and  the  drawer  sells  the  bill  to  a  third  party, 
to  convey  the  diligence  by  a  single  stamped 
assignation.  Oliver  v.  Haliburton,  1822,  1  S. 
519. 

154.  Diligence— Summary— Place  of  Exe- 
cution.—A  shipmaster  having  accepted  a  bill 
addressed  to  him  as  "  shipowner,  Aberdeen,11  the 
bill  was  protested,  and  the  charge  was  left  at 
his  fathers  house  in  Aberdeen.  In  a  reduction 
of  the  diligence  on  the  ground  that  the  debtor 
had  not  any  residence  in  Aberdeen,  it  was 
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established  that  he  had  been  at  sea  from  1845 
till  December  1846 ;  that  he  was  the  owner 
of  shipping  belonging  to  Aberdeen ;  that  on 
his  return  to  Britain  m  1846,  having  no  house 
of  his  own,  he  joined  his  wife,  an  English- 
woman, in  his  father's  house  in  Aberdeen. 
Held  that,  in  the  circumstances,  the  charge  had 
been  validly  executed.  Ballinten  v.  Connon  d' 
Others,  1852, 15  D.  35  ;  25  J.  24  * 

155.  Diligence— Summary— Prescription. 
— Horning  may  be  insisted  in  under  a  registered 
protest  of  a  bill  after  the  sexennial  prescrip- 
tion, where  it  has  been  interrupted  by  the 
execution  of  a  sheriffs  precept  on  the  protest 
Henderson  v.  Stewart,  1830,  9  S.  180 ;  6  Fac. 
125* 

156.  Diligence— Vitiation.— Diligence  on 
a  vitiated  bill  is  incompetent.  Fleming  v.  Scott, 
1823,  2  S.  446  * 

157.  Diligence— Summary— Agent  and 
Principal — Question,  whether  summary  dili- 
gence be  competent  against  a  mercantile  agent 
indorsing  a  bill  obtained  from  a  purchaser  to 
his  principal.  Wright  v.  Crawford,  1821, 1  S. 
89. 

158.  Diligence— Summary— Indorsee- 
Special  Indorsation.— A  bill  of  exchange  was 
indorsed  twice  thus:  "Pay  to  the  agent  for 
the  North  of  Scotland  Banking  Co.  at  Macduff, 
or  order."  The  second  indorsement  was : 
"Pay  to  the  Manager,  North  of  Scotland 
Banking  Co.,  Aberdeen,  or  order.  (Signed) 
R.  Adam,  Agent."  Held  that  these  indorse- 
ments, as  requiring  extraneous  evidence  to  ex- 
plain them,  were  incompetent  as  the  foundation 
of  summary  diligence.  Fraser's  Trs.  v.  Banner- 
man.  1853,  15  D.  756;  25  J.  453;  2  Stuart 
464* 

159.  Diligence— Summary— Inter  socios. 
— A  bill  granted  by  one  former  partner  of  a 
dissolved  company  to  another  with  reference 
to  a  company  transaction  is  inter  socios,  and  will 
not  support  summary  diligence.  Hamilton  v. 
Steele,  1871,  9  M.  805  ;  43  J.  482* 

160.DiHgence— Summary— Part  Payment 
— Deduction. — A  granted  two  bills  to  B ;  and 
after  the  first  haa  been  protested  for  non- 
payment, and  was  known  to  A  to  be  in  the 
hands  of  an  indorsee,  A  made  a  partial  pay- 
ment indefinitely  to  B's  agent.  On  the  second 
becoming  due,  B  retired  it  and  raised  diligence 
on  both  for  the  full  sum  in  the  first  bill,  and 
deducted  the  partial  payment  from  the  amount 
of  the  second.  A  did  not  state  any  objection 
to  the  charge  ;  but,  on  being  incarcerated,  he 
presented  a  bill  of  suspension  and  liberation, 
on  the  ground  that  the  caption  on  the  first  bill 
was  illegal,  as  for  a  sum  beyond  what  was  due. 
Held  that  B  was  entitled  to  deduct  as  he  had 
done ;  and  that  A  had  either  acquiesced  or  lain 
by  to  entrap  B  into  a  claim  of  damages,  and 
therefore  the  bill  refused.  Dickie  v.  Cairnie  <£ 
Co.,  1834,  13  S.  71. 

161.Diligence— Summary— Part  Payment 
—Suspension— Imprisonment,— A    creditor 


in  a  bill  of  which  part  had  been  paid  im- 
prisoned the  debtor  on  a  warrant  for  a  larger 
sum  than  remained  due.  Then  he  lodged  with 
the  jailor  a  corrected  state  of  debt.  In  a 
suspension  of  "  the  charge  and  whole  grounds 
ana  warrants  thereof,"  and  prayer  for  libera- 
tion,/^ (1)  that  the  warrant  of  imprisonment 
having  been  obtained  for  a  larger  sum  than 
was  due  at  the  time,  was  illegal,  and  its 
illegality  was  not  corrected  by  lodging  the 
amended  state  of  debt  before  the  suspension 
was  brought,  and  therefore  that  the  debtor  was 
entitled  to  liberation;  (2)  that  the  illegal 
warrant  could  not  be  suspended  in  respect  that 
this  was  not  prayed  for ;  (3)  that  the  charge 
being  legal,  could  not  be  suspended  quoad  the 
balance  of  the  debt  still  due,  but  that  it  was 
competent  for  the  court  to  suspend  it  quoad  ultra, 
Wilson  v.  Stronach,  1862, 24  D.  271 ;  34  J.  128  * 

162.  Diligence— Summary— Payee— Pro- 
missory-Note.—Summary  diligence  is  as 
competent  at  the  instance  of  a  payee  of 
a  promissory-note,  who  is  in  right  of  the 
protest,  as  at  that  of  an  indorsee.  Kennedy 
v.  M'Whitier,  1849, 11  D.  1198 ;  21  J.  475  * 

163.  Diligence— Summary— Prescription 
—Debt  Proved  by  Debtor's  Oath.— A  bill  of 
exchange  when  prescribed  cannot  authorise 
summary  diligence,  though  the  debtor's  oath 
afterwards  prove  the  debt  Armstrong  v.  John- 
stone,  16  May  1804,  F.  C. ;  M.  11140. 

164.  Diligence— Summary— Promissory- 
Note— Qualified  Promise.— A  promisaory- 
note  granted,  as  "disponee  and  assignee  of" 
a  third  party,  to  Mr.  Cullen  for  "  the  sum  of 
two  hundred  and  fifty  pounds  Sterling,  as  per 
Mr.  Cullen's  letter  of  this  date,0  which  letter 
said  that  the  granter  was  not  liable  personally, 
held  not  to  support  summary  diligence,  in 
respect  that  witn  the  qualification  it  did  not 
constitute  a  liquid  debt.  Hughson  v.  Cullen, 
1857,  20  D.  271 ;  30  J.  135  * 

165.  Diligence  —  Summary  —  Protest — 
Place  of  Registration  —  Partnership.  — A 

rner  granted  a  bill  in  the  name  of  the  firm 
a  firm  debt.  The  bill  was  not  paid.  It 
was  duly  protested,  and  the  protest  recorded 
in  the  sheriff  court  books  of  the  county  in 
which  the  firm  carried  on  business,  ana  in 
which  the  partner  who  granted  the  bill  resided. 
Held  that  the  circumstance  of  a  co-partner 
being  resident  in  another  county  was  not  a 
sufficient  reason  for  suspending  a  charge  against 
the  partner  who  granted  the  bul,  but  that  quoad 
him  the  registration  was  good.  Sutherland  v. 
Qunn,  1854,  16  D.  339  ;  26  J.  162  * 

166.  Diligence  — Summary  — Protest  — 
Transfer. — A  bill,  after  being  protested  by  the 
Bank  of  Scotland  (the  last  indorsee)  for  non- 
payment, was  paid  by  the  drawer  (also  the 
payee),  who  took  a  receipt  upon  the  protest  for 
the  amount,  signed  by  a  country  agent  for  the 
bank, thus:  " Thomas Tennent, Agent."  Held 
that  the  drawer  was  not  entitled  to  obtain 
summary  diligence  upon  the  bank's  protest, 
since  the  receipt  on  the  protest  did  not  connect 
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him  with  the  bank  in  the  absence  of  such  words 
as  "  for  the  bank  "  after  the  agent's  signature. 
Summers  v.  Marianski,  1843,  6  D.  286 ;  16  J. 
153* 

167.  Diligence— Summary— Foreign  Pro- 
test—Instance of  Protest— A  foreign  protest 
of  a  bill  is  a  good  ground  for  summary  diligence 
in  Scotland,  if  made  according  to  the  usages  of 
the  foreign  country.  It  is  unnecessary  that  on 
the  face  of  the  protest  should  appear  the  name 
of  the  party  at  whose  instance  a  bill  has  been 
protested.  Opinion,  that  in  Scotland  a  protest 
need  not  bear  to  be  "at  the  instance"  of  a 
party,  if  it  shows  at  whose  "  request "  it  was 
taken.  Elder  v.  Young  db  Co.,  1854,  17  D.  56  ; 
27  J.  5  * 

168.  Diligence— Summary— SixMonths— 
Bill  Payable  on  Demand. — Held  that  sum- 
mary diligence  on  a  bill  payable  on  demand  is 
competent  for  six  months  after  a  demand  for 
payment  has  been  made,  although  a  much 
longer  period  may  have  elapsed  since  the  date 
of  the  bill.  Bon  v.  Lord  Bollo,  1846,  12  D. 
1310 ;  18  J.  265  * 

169.  Diligence  —  Summary  —  Sum  —  In 
Figures. — Held  that  summary  diligence  could 
pass  on  a  bill  which,  though  the  sum  for  which 
it  was  granted  was  correctly  expressed  in  figures 
in  the  corner,  thus— "£22,  6s.  8d.,w— yet  it 
bore  in  the  body  of  it  to  be  granted  for 
"  twenty-two  six  shillings  and  8d.  Sterling." 
Gordon  v.  Slots,  1848, 10  D.  1129  ;  20  J.  415  * 

170.  Diligence— Summary— Summons.— 
The  court  refuted  hoc  statu  to  turn  the  charge 
on  a  bill  (which  was  under  £25)  into  a  libel,  it 
being  alleged$that,  ex  facts  of  the  bilL  it  could 
not  be  the  foundation  of  summary  diligence. 
Forrest  ▼.  Thomson,  1834,  12  S.  726 ;  9  Fac. 
378. 

171.  Diligence— Summary— Suspension- 
Lost  BilL — Where  a  bill  was  charged  on  and 
a  suspension  brought,  and  decree  pronounced 
against  the  suspender  by  the  Lord  Ordinary  on 
special  grounds,  and  the  bill  was  lost  pendente 
hie,  the  court  nevertheless  adhered  to  the  decree. 
TumbuU  ▼.  M'Kie,  1822,  1  S.  353  * 

172.  Diligence— Summary— Torn  BilL— 
Held  that  a  past  due  bill  torn  into  three  pieces, 
and  pasted  together  afterwards,  could  not  form 
a  warrant  for  summary  diligence.  Thomson  v. 
BeU,  1850,  12  D.  1184 ;  22  J,  534  * 

173.  Discharge  —  Conditional.— In  an 
action  by  a  tenant  against  the  representatives 
of  his  landlord  for  payment  of  certain  bills 
of  exchange  granted  by  the  latter,  the  de- 
fenders founded  on  a  letter  by  the  tenant  in 
proof  of  an  alleged  agreement  by  the  tenant 
not  to  ask  payment  of  the  bills  in  consideration 
of  a  renewed  lease  being  granted  to  the  tenant. 
The  pursuer  in  reply  stated  that  the  lease  was 
threatened  to  be  reduced  by  the  next  heir  of 
entail  in  possession  of  the  estate  as  in  contra- 
vention of  the  entail.  After  a  proof,  held  that 
a  pactum  de  non  petendo  had  been  proved,  and 
that  the  pursuer  being  still  in  undisturbed 


possession  of  the  farm  was  not  in  hoc  statu 
entitled  to  decree,  reserving  all  further  ques- 
tions on  the  merits.  Macvean  v.  Maclean,  1873, 
11  M.  764 ;  45  J.  470  * 

174.  Discharge  —  Joint  Obligants.  —  A 

father  granted  security  for  three  bills  in 
which  he  was  a  joint  obligant  with  his  son, 
and  thereupon  obtained  a  discharge  from  the 
holder,  in  which  the  holder's  claims  against 
the  son  were  reserved.  Held  that  the  trans- 
action did  not  operate  as  a  discharge  to  the 
son.  Lewis  v.  Anstruther,  1852,  15  D.  260  ;  25 
J.  172 ;  2  Stuart  134.* 

175.  Discharge— Reference  to  Oath.— 

Defence  to  action  on  a  bill  that  the  debt  was 
verbally  discharged  by  way  of  gift,  repelled 
after  reference  to  defender's  oath.  Balfour  v. 
Simpson,  1873, 11  M.  604 ;  45  J.  376  * 

176.  Discharge— Proof  prout  de  jure.— 
Proof  allowed  prout  de  jure  that  parties  in 
right  of  a  bill  had  acquiesced  in  a  discharge  of 
the  debtor,  by  a  person  authorized  to  recover 
the  amount,  on  a  partial  payment.  Sanderson 
v.  Donaldson,  1830,  9  S.  74 ;  6  Fac.  56. 

177.  Discount— Usury.—  An  indorsee  of  a 
bill  paid  the  drawer  but  retained  a  sum  larger 
than  the  legal  rate  of  discount ;  in  a  suspension 
by  the  drawer  of  a  charge  by  the  indorsee, 
held  that  the  indorsee  must  prove  purposes  for 
which  he  alleged  that  the  sum  had  been  re- 
tained or  the  court  would  infer  usury  and 
suspend  the  charge.  Christie  v.  Harley,  1836, 
14  S.  472;  11  Fac  383. 

178.  Dishonour— Liability.— The  master 
of  a  ship  drew  bills  on  the  owners  at  home  for 
disbursements  made  by  the  charterers'  agents 
abroad,  which  were  proved  not  to  have  been 
necessary  for  the  ship.  The  owners  refused 
to  accept  the  bills,  which  were  returned  dis- 
honoured. Held  that  the  owners  were  not 
liable  for  exchange  and  re-exchange  on  the 
bills,  either  as  drawees  failing  to  accept,  or 
as  virtually  drawers,  the  master  having  ex- 
ceeded his  powers  in  drawing  the  bills. 
Strickland,  etc.  v.  Neilson  <k  Macintosh,  1869, 
7  M.  400  ;  41  J.  215  * 

179.  Drawee— Nominatim  or  Descrip- 
tive.— A  bill  drawn  upon  three  out  of  seven 
trustees  nominatim,  and  upon  the  others  descrip- 
tive, is  a  good  bill.  WatVs  Trs.  v.  Pinkney, 
1853,  16  D.  279 ;  26  J.  131* 

180.  Drawer— Arresting  Creditor— May 
Appear  in  a  Suspension.— Circumstances  in 
which  an  arresting  creditor  of  the  drawer  of  a 
bill  in  the  hands  of  the  acceptor  was  allowed 
to  appear  in  a  note  of  suspension  of  a  charge 
on  the  bill  by  an  indorsee,  alleged  not  to  be  an 
onerous  bona  fide  holder,  and  the  note  passed 
on  consignation  of  the  amount,  and  caution 
for  expenses.  Henderson  v.  Kay,  1845,  8  D. 
88. 

181.  Evidence  —  Action  of  Damages 
against  Notary  for  Error  in  Protesting.-— 

A  notary  employed  by  bank  agents  to  protest 
their  bills  (they  drew  three-fourths  and  he 
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only  one-fourth  of  the  charges),  committed  a 
blunder  in  the  date  of  an  instrument  of  protest 
on  a  bill,  in  respect  of  which  the  charge  on  it 
was  suspended,  and  he  was  sued  by  the  agents 
for  reparation.  Held  that  he  was  entitled  to 
show  that  there  was  truly  no  debt  which  could 
have  been  recovered  by  them,  and  that  they 
were  not  onerous  holders;  and  that,  in  the 
circumstances,  he  was  not  limited  in  such 
proof  to  their  writ  or  oath  only.  Murray  <k 
Son  v.  Taylor,  1828,  6  S.  802  * 

182.  Evidence— Acceptor— Parole.— Un- 
less a  bill  be  proved  to  have  been  lost  or  notice 
given  to  produce  it,  parole  evidence  is  incom- 
petent to  prove  who  accepted  it,  but  it  is  com- 
petent to  prove  who  retired  it.  M*Nab  v. 
Telfer,  1821,  2  Mur.  481. 

183.  Evidence— Accommodation— Writ 
or  Oath. — Non-onerosity  of  indorsee,  although 
law  agent  for  the  drawer,  is  only  provable  by 
writ  or  oath.  Campbell  v.  Smith,  1827,  5  S. 
794. 

184.  Evidence  —  Accommodation.  —  A 

creditor  claimed  to  vote  in  a  sequestration  as 
indorsee  of  a  bill  drawn  by  the  bankrupt  upon 
and  accepted  by  a  third  party,  and  stated  that 
the  bill  had  been  granted  for  the  bankrupt's 
accommodation,  and  that  the  acceptor  was  not 
liable  to  relieve  him  of  the  debt.  Objection 
repelled,  that  there  was  no  evidence  that  the 
bill  had  been  accepted  for  the  bankrupt's 
accommodation,  and  that  the  security  of  the 
other  obligant  on  the  bill  should  have  been 
valued.  Dyce  v.  Paterton,  1847,  9  D.  993 ;  19 
J.  434  * 

185.  Evidence— Accommodation.— Ques- 
tion, whether  it  be  competent,  in  a  suspension 
of  a  charge  on  a  bill,  to  prove  non-onerosity 
by  a  scrutiny  into  the  holder's  private  books. 
Cuthill  v.  Monteith,  1825,  4  S.  164. 

186.  Evidence— Accommodation.— A  bill 
was  accepted  to  A  and  B,  bank  agents,  and 
the  son  of  B  was  substituted  as  agent  in  place 
of  A,  whereupon  B  indorsed  the  bill  to  him- 
self and  son.  Found  competent,  under  a  charge 
by  them,  to  prove  by  the  books  of  A  and  B 
that  the  bill  was  granted  without  value.  Fin- 
layson  v.  Murray  db  Son,  1822,  1  S.  531. 

187.  Evidence  —  Accommodation.  —  An 
entry  in  the  books  of  the  drawer  of  a  bill  that 
it  was  payable  by  him  is  sufficient  evidence 
that  it  had  been  accepted  for  his  accommoda- 
tion. Pentland  &  Son  v.  Bell  <fc  Co.,  1822,  1  S. 
426,  and  1823,  2  S.  144. 

188.  Evidence— Accommodation— Fraud 
— Prout  de  jure.— A  proof  prout  de  jure 
allowed  before  answer,  that  a  bill  was  accepted 
as  an  accommodation  to  the  drawer  suing  upon 
it  in  respect  of  strong  suspicion  of  fraud.  Pent- 
land  ASonv.  Bell  &  Co.,  1822,  1  S.  426. 

189.  Evidence  —  Accommodation  —  Ex- 
trinsic or  Intrinsic. — In  a  question  between 
two  parties  relative  to  a  bill  admitted  to  be  an 
accommodation,  but  in  which  it  was  disputed 
who  was  the  party  accommodated,  held  that 


the  evidence  afforded  by  the  bill  of  value  being 
received  must  preponderate  against  the  accep- 
tor.   Berry  v.  Murdoch,  1822,  1  S.  328. 

190.  Evidence— Accommodation— Par- 
ole.— Special  circumstances  excluding  the  rule 
that  non-onerosity  can  only  be  proved  by  the 
writ  or  oath  of  the  holder.  Campbell  v. 
Dryden,  1824,  3  S.  320. 

191.  Evidence— Accommodation— Prout 
de  jure. — A  discharged  bankrupt  raised  an 
action  on  a  bill  bearing  date  prior  to  the 
sequestration,  and  which  had  not  been  treated 
as  part  of  his  estate ;  circumstances  in  which 
held  (1)  that  a  proof  prout  de  jure  of  the  non- 
onerosity  of  the  bill  was  competent ;  and  (2) 
that  the  non-onerosity  of  the  bill  was  estab- 
lished by  the  evidence.  Yorky.  Gossman,  1861, 
23  D.  1245  ;  33  J.  626. 

192.  Evidence— Accommodation — Par- 
ole.— Held  under  very  special  circumstances, 
and  in  a  question  with  a  party  in  right  of  the 
drawer,  that  it  was  competent  for  the  acceptor 
of  a  bill,  bearing  for  value  received  in  cattle, 
to  prove  by  parole  evidence  that  he  received 
no  value,  and  that  it  was  accepted  for  the 
accommodation  of  the  drawer.  Henderson  v. 
Beveridge,  1840,  16  Fac.  289. 

193.  Evidence— Accommodation— Refer- 
ence to  Oath. — An  acceptor  of  a  bill  alleging 
no  value  required  to  give  in  a  condescendence 
of  the  facts  ne  proposed  to  refer  to  the  oath  of 
the  holder.    Bell  v.  Geikie,  1823,  2  S.  546. 

194.  Evidence— Accommodation— Refer- 
ence to  Oath— Infamy.— The  acceptor  of  a 
bill  was  charged  by  a  party  who  took  up  the 
bill  after  it  was  past  due,  and  he  offered  to 
prove  no  value  by  the  drawer's  oath,  but  in 
the  course  of  the  litigation  the  drawer  was 
rendered  infamous  by  conviction  of  a  crime. 
The  court  refused  the  reference.  Ritchie  ▼. 
Machie,  1826,  4  S.  534  ;  1  Fac.  471.  Superseded 
by  the  House  of  Lords ;  the  Lord  Chancellor 
observing,  that  it  was  not  necessary  to  the 
decision  of  the  cause,  and  expressing  strong 
doubts  quoad  hoc  of  the  judgment ;  1829,  3  W. 
&  S.  484  * 

195.  Evidence  —  Accommodation  —  Re- 
newal—Prout  de  jure.— In  an  action  by  the 
representatives  of  the  drawer  against  the 
acceptor  of  two  bills  which  had  been  dis- 
counted with  a  bank,  and  retired  by  the 
drawer,  it  appeared  that  the  dates  of  the  bills 
(which  were  both  for  the  same  sum)  showed 
that  the  latter  of  them  was  drawn  only  a  few 
days  after  the  former  fell  due.  Held  (1)  that 
the  whole  circumstances  were  such  as  entitled 
the  defender  to  a  proof  at  large,  both  that  the 
second  was  a  renewal  of  the  first,  and  also  that 
both  had  been  accepted  without  value  for  the 
accommodation  of  the  drawer;  and  (2)  upon 
the  proof  that  the  second  was  a  renewal  of  the 
first,  but  that  the  defender  had  failed  to  estab- 
lish that  no  value  had  been  received.  Dougal 
v.  Hamilton,  1863,  1  M.  1142 ;  35  J.  649* 

196.  Evidence  —  Accommodation.  —  A 

letter,  not  holograph,  signed  by  A,  the  co- 
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obligant  in  a  promissory -note,  with  which  the 
letter  bore  to  be  of  even  date,  acknowledging 
that  the  other  co-obligant,  B,  had  signed  the 
note  only  for  the  accommodation  of  A,  held  to 
be  competent  evidence  of  the  fact  which  it 
stated.  Thorns  y.  Thorns,  1867,  6  M.  174 ;  40 
J.  99* 

197.  Evidence  —  Accommodation  —  Sur- 
rounding Facta — Held  competent  to  prove  by 
parole  (1)  tne  date  of  *  writing  by  the  drawer 
of  a  bill,  acknowledging  that  it  had  been  ac- 
cepted for  his  accommodation ;  (2)  that  a  bill 
was  a  renewal  of  a  former  bill  which  had  been 
granted  for  the  drawer's  accommodation ;  and 
(3)  the  identity  of  a  bill  with  one  acknow- 
ledged in  a  writing  under  the  drawer's  hand 
to  be  an  accommodation  bill,  and  that  the  bill 
had  been  exchanged  for  the  writing.  Fraser  v. 
Fraser's  Ext.,  1871,  9  M.  497  ;  43  J.  233  * 

198.  Evidence— Accommodation — Writ 
or  Oath. — In  an  action  of  relief  raised  by 
the  acceptors  of  a  bill  against  a  trading  firm 
whose  name  appeared  on  it  as  drawers,  on 
the  ground  that  the  acceptance  had  been  for 
the  drawers'  accommodation,  the  defenders 
stated  that  the  name  of  the  firm  had  been 
adhibited  by  one  of  the  partners  without  the 
company's  knowledge,  and  not  for  a  company 
transaction.  Held  that  the  presumption  that 
the  accentor  was  the  proper  debtor  in  the 
bill  could  only  be  overcome  by  the  drawers' 
writ  or  oath.  Catto,  Thomson  <£  Co.  v.  Thomson 
<fc  Son^  etc,  1867,  6  M.  54 ;  40  J.  29  * 

199.  Evidence— Accommodation— Writ 
or  Oath. — One  of  two  co-acceptors  of  a  bill 
sued  the  other  for  payment  of  the  amount  of 
a  bill  which  he  had  retired,  on  the  ground 
that  he  had  accepted  solely  for  the  defender's 
accommodation.  Held  that  this  averment 
could  be  proved  only  by  the  defender's  writ 
or  oath.  Swanson  v.  Gallie,  1870,  9  M.  208 ; 
43  J.  93* 

200.  Evidence— Accommodation— Writ. 
— Held  in  a  question  among  creditors,  that 
doequeted  accounts  by  the  bankrupt  were 
sufficient  to  prove  that  the  bankrupt  did  not 
pay  value  for  a  bill.  Anderson  v.  Clouston, 
1824,  2  S.  620  * 

201.  Evidence  —  Accommodation— Writ 
or  Oath. — Non-onerosity  on  the  part  of  the 
drawer  of  a  bill  is  only  provable  by  writ  or 
oath,  although  not  pleaded  to  any  other  effect 
than  as  a  reply  to  a  plea  of  non-notification, 
equallv  as  if  pleaded  against  payment.  Whyte 
v.  Finlay,  1831,  9  S.  304.  Cf.  Young  v.  Bell, 
1837,  15  S.  1202. 

202.  Evidence  — Accommodation— Writ 
or  Oath. — Non-onerosity  is  only  provable  by 
the  holder's  writ  or  oath.  M'Donell  v.  Donald- 
son,  1825,  4  S.  87. 

203.  Evidence  — Accommodation— Writ 
or  Oath— Judicial  Examination.— A  party 
whose  name  is  filled  in  as  payee  in  a  blank 
acceptance  is  in  same  position  as  an  indorsee, 
and  onerosity  is  only  to  be  negatived  by  writ 


or  oath.  Judicial  examination  was  refused. 
Thomson,  Still,  <fc  Co.  v.  Gall,  1805,  Hume  52. 

204.  Evidence— Agent  and  Principal— 

Although  it  was  admitted  that  wine  had  been 
orderedfrom  B  &  Co.,  and  the  bill  of  lading 
bore  the  wine  to  have  been  shipped  by  them, 
and  it  was  indorsed  by  them  to  the  buyer,  and 
they  drew  a  bill  on  the  buyer  payable  to 
another  party  for  the  price,  yet  held  competent 

Sin  a  question  with  their  arresting  creditors) 
or  the  payee  in  the  bill  claiming  the  price,  to 
prove  prout  dejure  that  the  wine  had  been  his 
own,  and  never  was  the  property  of  B  &  Co., 
and  that  they  had  acted  merelv  as  his  agents. 
Cullen  v.  Maclean,  1833, 11  S.  733  ;  8  Fac.  425. 

205.  Evidence  —  Alteration.— In  a  sus- 
pension of  a  charge  given  by  a  bank,  indorsees 
of  a  bill,  an  offer  to  prove  by  the  agent  of  the 
bank  (to  whom  in  his  private  capacity  the  bill 
had  been  granted  as  an  accommodation),  that 
it  originally  expressed  the  value  as  uin  ac- 
count," but  that  there  had  been  afterwards 
added  "  for  business,"  held  inadmissible.  Mac- 
kenzie v.  British  Linen  Co.,  1825,  4  S.  231  ; 
1  Fac.  41. 

206.  Evidence— Claim  of  Belief—  Writ  or 
Oath. — Two  of  four  co-acceptors  of  a  bill 
found  not  entitled  to  prove  their  defence 
against  the  claim  of  relief  by  a  third  (who  had 
paid  part  of  the  bill)  except  by  writ  or  oath. 
Laing  v.  Anderson,  1827,  5  S.  851. 

207.  Evidence  — Compensation— Uncon- 
stituted  Debt. — Held  that  an  unconstituted 
debt  alleged  to  be  due  by  the  holder  to  the 
indorser  of  a  bill,  under  an  alleged  agreement 
relative  to  other  bill  transactions  between  the 
parties,  formed  no  ground  of  suspension  of  a 
charge  upon  the  bfll  at  the  instance  of  the 
holder  against  the  indorser.  Macgregor  v.  City 
of  Glasgow  Bank,  1865,  3  M.  896  ;  37  J.  460  * 

208.  Evidence  —  Consideration.  —  Facts 
appearing  in  the  Record  and  Process  sufficient 
to  prove  non-onerosity  without  reference  to 
writ  or  oath.  M'Ewen  v.  Grahame,  1833,  12 
S.  110. 

209.  Evidence  —  Consideration  —  Bona 
fides— Oath  on  Reference.— The  drawer  of 
a  bill  having  referred  the  want  of  onerosity 
to  the  oath  of  an  indorsee,  and  the  indorsee 
deponed  to  circumstances  tending  to  show  his 
want  of  bona  fides  but  not  want  of  onerosity, 
held  that  the  drawer  had  failed  to  prove  his 
allegation.    Brown  v.  Moncur,  1837, 15  S.  1230. 

210.  Evidence  —  Consideration  —  Ex- 
trinsic—In an  action  raised  in  1839  by  a 
father  against  the  testamentary  trustees  of  his 
son  for  payment  of  a  bill  of  £300  dated  in  1832, 
drawn  by  him  on  and  accepted  by  his  son  ex 
facie  for  value,  held,  that  as  the  father,  im- 
mediately prior  to  the  date  of  the  bill,  was 
liberated  from  prison  under  the  Act  of  Grace, 
that  at  the  date  his  estates  were  under  seques- 
tration, that  he  afterwards  raised  an  action  of 
aliment  against  his  son  on  the  ground  of 
destitution,  and  that  his  allegations  as  to  the 
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value  given  were  contradictory  or  contradicted, 
the  evidence  of  value  afforded  by  the  bill  was 
redargued,  and  therefore  it  was  not  necessary 
to  disprove  it  bv  his  writ  or  oath.  Burns  v. 
Burns,  1841,  3  D.  1273 ;  16  Fac.  1360. 

211.  Evidence— Consideration— Oath  on 
Reference. — Held  in  an  action  on  a  bill  granted 
for  value  as  "per  agreement,"  iQ  which  a 
reference  was  made  by  the  defender  to  the 
oath  of  the  pursuer,  that  this  being  a  reference 
of  the  whole  cause,  the  nature  of  the  agree- 
ment must  be  held  to  be  that  deponed  to,  and 
that  the  disposition  was  negative.  Soutar  v. 
Soutar,  1851,  14  D.  140 ;  24  J.  59 ;  1  Stuart 
110* 

212.  Evidence— Consideration— Oath  on 
Reference. — The  holder  of  a  bill  deponed,  on 
a  reference  to  oath,  that  he  had  received  it  as 
an  agent  from  an  employer  to  discount  for  his 
behoof  and  place  the  proceeds  to  his  credit; 
that  he  did  so ;  that  he  retired  it  with  his  own 
funds ;  and  his  employer  then  being  consider- 
ably in  his  debt,  that  he  considered  himself  to 
be  an  onerous  bona  fide  holder.  Held  not  an 
onerous  holder.  Rust  v.  Brand,  1834,  13  S. 
193. 

213.  Evidence— Consideration— Oath  on 
Reference. — Terms  of  an  oath  on  reference 
which  was  held  to  prove  the  indorsee  of  two 

Sromissory-notes    to   have   been    an  onerous 
older.    Macgill  v.  Smith,  1836,  14  S.  708. 

214.  Evidence  — Consideration  —  Refer- 
ence to  Oath. — Terms  of  an  oath  on  reference 
which  held  not  to  import  that  the  indorsee  to 
a  bill  of  exchange  was  not  an  onerous  bona 
fide  holder.    Morrison  v.  Dick,  1834,  13  S.  95. 

215.  Evidence  —  Consideration  —  Refer- 
ence to  Oath. — Statements  in  an  oath  on 
reference  as  to  the  mode  of  obtaining  a  bill 
and  admitting  that  no  money  was  paid  for  it, 
held  to  warrant  the  passing  of  a  bill  of  suspen- 
sion of  a  charge  on  a  bill  by  an  indorsee  with- 
out'caution  or  consignation.  Barrie  v.  Zuill, 
1833,  11  S.  509. 

216.  Evidence  —  Consideration  —  Refer- 
ence to  Oath. — An  acceptor  presented  a  bill 
of  suspension  on  the  allegation  that  the  charger 
who  held  his  bill  had  failed  to  implement  an 
agreement,  in  respect  of  which  the  bill  was 
granted ;  and  he  made  a  reference  to  oath 
that  the  charger  had  given  "no  real  lvalue  * 
for  the  bill ;  and  the  charger  having  deponed 
specially  as  to  implement,  found  (on  the  expede 
letters)  that  the  cause  was  exhausted,  and  it 
was  therefore  incompetent  to  allow  parole 
proof  of  non-implement.  JVylie  v.  Latta,  1832, 
11  S.  151. 

217.  Evidence  —  Consideration  —  Refer- 
ence to  Oath. — In  a  suspension  of  a  bill  on 
the  ground  of  no  value,  the  charger,  on  a 
reference  to  oath,  deponed  that  the  bill  charged 
on  was  a  renewal  of  former  bills ;  that  he  had 
given  "cash"  for  the  original  bill,  but  "at 
this  distance  of  time"  (between  three  and  four 
years)  he  could  not  say  how  much.    Held  that 


this  deposition  was  not  conclusively  negative 
of  the  reference,  and  the  charger  ordered  to 
be  re-examined ;  and,  on  the  re-examination, 
found  to  be  negative.  A nstruther  v.  Lewis,  1 85 1 , 
13  D.  841 ;  23  J.  343* 

218.  Evidence  —  Consideration  —  Refer- 
ence to  Oath— Executor.— In  a  question  of 
accounting  between  the  executor  of  a  debtor 
and  his  creditor,  in  which  credit  was  taken 
for  the  amount  of  a  bill  of  £1300  drawn  by 
the  mother  of  the  debtor  on  and  accepted  by 
him,  held  competent,  on  a  reference  to  oath, 
to  ask  the  executor  what  value  was  given  by 
the  mother  for  the  bill,  it  being  alleged  that 
the  mother  was  never  worth  so  many  pence. 
PhUvoUs  v.  Roe,  1847,  9  D.  1427;  19  J. 
636* 

219.  Evidence— Consideration— Writ  or 

Oath.— An  allegation  that  a  party  had  ac- 
cepted a  bill  to  another  on  a  representation 
that  the  latter  had  paid  law  expenses  for  the 
former,  whereas  he  had  not  done  so,  cannot 
be  proved  otherwise  than  by  writ  or  oath. 
Jamieson  v.  Grahame,  1832, 11  S.  80. 

220.  Evidence— Consideration— Writ  or 
Oath. — Question  as  to  the  competency  of  prov- 
ing want  of  value  in  a  bill  otherwise  than 
by  writ  or  oath.  Young  v.  Bell,  1837,  15 
S.  1202. 

221.  Evidence  — Consideration— Writ— 
Circumstances  in  which  writings  held  not  to 
prove  that  a  bill  was  not  onerous.  Macarihur 
v.  Allan,  1839,  2  D.  238. 

222.  Evidence — Consideration— Writ- 
Entries  in  books  kept  by  a  bank  agent  for  the 
bank,  held  as  his  writ,  and  good  evidence 
against  him,  in  a  question  with  an  obligant 
on  a  bill  indorsed  to  him  privato  nomine,  that 
he  was  not  an  onerous  holder.  Anderson  v. 
Wright,  1840,  2  D.  1162  ;  15  Fac.  1187. 

223.  Evidence  — Date  — Erasure.— Proof 
allowed  before  answer  in  an  application  for 
sequestration,  that  the  date  of  a  bill  founded 
on  in  the  affidavit  written  on  erasure  was 
truly  granted  of  the  date  it  bore,  and  that 
the  erasure  was  not  subsequently  made. 
WRostie  v.  Halley,  1849,  12  D.  124 ;  21  J. 
574.  But  thereafter  held  that  the  proof  was 
in  such  a  proceeding  irrelevant ;  1850,  12  D. 
816  ;  22  J.  353* 

224.  Evidence  —  Diligence  to  Recover 
Documents. — A  defender  in  an  action  on  a 
bill  averred  that  he  had  signed  a  blank  bill- 
stamp  which  had  been  filled  up  for  a  larger 
sum  than  the  amount  due,  and  that  the  bill 
was  therefore  not  conclusive  of  the  amount 
due.  Diligence  to  recover  documents  other 
than  pursuer's  writs  refused,  pending  debate 
on  the  mode  of  proof  to  be  allowed.  Paterson 
v.  Baxter,  1856,  19  D.  37  ;  29  J.  8. 

225.  Evidence— Discharge  of  Debt— Writ 
or  Oath. — A  charge  was  given  on  a  bill,  which 
was  met  by  an  allegation  that  another  bill  had 
been  given  to  the  charger  to  discount,  and 
apply  the  proceeds  in  payment  of  the  bill 


677 


BILL  OF  EXCHANGE 


678 


charged  on.  Held  that  this  allegation  could 
be  proved  only  by  writ  or  oath,  although  the 
charger  admitted  that  he  had  received  such 
a  bill,  but  alleged  that  it  was  only  as  a 
security.  Haig  v.  Service  &  Son,  1832,  11  S. 
145. 

22a  Evidence  —  Donation.— The  Crown 
claimed  inventory  duty  on  the  contents  of  a 
bill  for  £6000,  as  forming  part  of  a  deceased 
lady's  estate.  The  executor,  who  was  her  son, 
produced  the  bill,  and  founded  on  an  indorsa- 
tion in  his  favour.  Circumstances  in  which 
held  that  the  delivery  of  the  bill  to  the  son 
during  his  mother's  lifetime  had  not  been 
proved ;  and  therefore  that  the  contents 
thereof  were  in  bonis  of  the  mother  at  the 
time  of  her  death.  Lord  Advocate  v.  M'Neill, 
1866,  4  M.  (H.  L.)  20 ;  38  J.  360  * 

227.  Evidence— Judicial  Examination.— 

The  holder  of  a  bill,  accepted  by  a  minor 

alleged  to  be  facile,  was  ordered  to  undergo 

a  judicial  examination  in  presence  of  the  court. 

Campbell  v.  Turner,  24  Jan.  1822,  F.  C. ;  1  S. 
4 


228.  Evidence— Judicial  Examination.— 
Circumstances  in  which  the  judicial  examina- 
tion of  a  party  claiming  right  to  a  bill  as 
indorsee  and  also  of  the  acceptor  was  ordered. 
Cairncross  v.  Mitchell,  1824,  2  S.  774. 

229.  Evidence— Judicial  Examination.— 
A  judicial  examination  of  the  ex  facie  onerous 
holder  of  a  bill,  on  an  allegation  that  he  had 
been  a  party  to  a  misappropriation  of  the  bill 
by  his  indorser,  held  incompetent.  Dunlop  v. 
Reia\  1827,  5  S.  796. 

230.  Evidence— Judicial  Examination.— 
Circumstances  in  which  an  indorsee  and  holder 
of  a  bill  was  ordained  to  undergo  a  judicial 
examination.  Fell  v.  Lyon,  1830,  8  S.  543  ; 
5  Fac.  428. 

231.  Evidence— Judicial  Examination— 
Action  for  Restitution.  —  In  a  summary 
action  for  restitution  of  a  bill  obtained,  as 
alleged,  by  a  gross  breach  of  trust,  a  judicial 
examination  held  competent.  Smith  v.  Stark, 
1831,  10  S.  160;  7  Fac.  120. 

232.  Evidence— Judicial  Examination- 
Suspicions. — The  holder  of  a  bill  not  allowed 
to  be  judicially  examined  as  to  his  not  being 
a  bona  fide  onerous  indorsee,  and  as  to  his 
knowledge  of  the  manner  in  which  it  had  been 
obtained  from  the  acceptor,  a  minor  of  facile 
disposition,  on  the  ground  that  there  was  not 
sufficient  cause  of  suspicion  against  him,  and 
that  a  proof  had  been  taken,  on  which  a 
judgment  of  the  Inner  House  had  been  pro- 
nounced in  his  favour,  before  the  examination 
was  craved.  Campbell  v.  Hill,  1826,  5  S.  54  ; 
2  Fac  25. 

233.  Evidence— Judicial  Examination— 
Suspicions. — In  a  conjoined  suspension  and 
reduction,  where  there  were  some  suspicious 
circumstances  regarding  two  bills  on  which 
diligence  was  used,  the  court,  recalling  the 
Lrf>rd  Ordinary's  interlocutor  appointing  both 


parties  to  be  judicially  examined,  ordered 
them,  before  further  answer,  to  make  additional 
statements  on  record.  Little  v.  Smith,  1845, 
17  J.  148. 

234.  Evidence— Onerous  bona  fide  Holder 
—Fraud— Reference  to  Oath.— In  a  suspen- 
sion of  a  charge  on  a  bill,  the  suspender  averred 
that  the  charger  was  cognisant  of  a  certain 
fraud,  or  at  least  knew  that  the  suspender  had 
received  no  value  for  the  bill ;  and  he  pleaded 
that  the  charger  was  not  an  onerous  bona  fide 
holder  of  the  bill.  Held  that  this  alternative 
allegation  not  being  an  explicit  statement  of 
fraud,  and  there  being  no  plea  founded  upon 
such  fraud,  the  suspender's  averments  could 
be  proved  only  by  the  writ  or  oath  of  the 
charger.  Mackenzie  v.  Hall,  1855,  17  D.  460 ; 
27  J.  194. 

235.  Evidence— Onerous  bona  fide  Holder 
—Writ  or  Oath. — An  allegation  that  a  party 
who  had  taken  up  a  past  due  and  dishonoured 
bill  from  a  bank  is  not  an  onerous  bona  fide 
holder,  can  only  be  proved  by  his  writ  or  oath, 
notwithstanding  unsatisfactory  statements  by 
him  in  answer  to  a  bill  of  suspension.  Adam 
v.  Boyd,  1830,  8  S.  914. 

236.  Evidence  —  Parole.  —  A  party  to  a 
transaction  allowed  to  prove  that  it  was 
understood  that  a  bill  was  not  to  be  paid  out 
of  his  funds.  Beveridge  v.  Scott,  1822,  3  Mur. 
107. 

237.  Evidence— Parole— Contents  of  a 
BilL — It  is  incompetent  to  prove  the  contents 
of  a  bill  by  parole.  Couseland  v.  CuthiU,  1830, 
5  Mur.  149. 

238.  Evidence— Parole— Extrinsic  Agree- 
ment.—  Parole  evidence  is  incompetent  in 
support  of  an  application  by  the  acceptor  of 
a  Dill  in  the  hands  of  an  ex  facie  onerous 
indorsee  for  delivery  of  it,  on  the  ground  that, 
in  violation  of  an  agreement  with  the  indorser, 
the  indorsee  had  done  diligence  on  another 
relative  bill.  Naismith  v.  Lawrie,  1824,  3  S. 
166. 

239.  Evidence  —  Parole  —  Retention  in 
Security. — In  an  action  against  the  acceptor 
of  a  bill  of  exchange  at  the  instance  of  a  bank, 
to  whom  it  had  been  sent  by  the  holder  for 
discount,  but  had  not  been  discounted,  parole 
proof  allowed  before  answer,  that  the  holder 
had  authorised  the  bank  to  retain  it  in  security 
of  certain  obligations  due  to  the  bank.  Borth- 
wick  v.  Bremner,  1833,  11  S.  716 ;  12  S.  121* 

240.  Evidence— Payment— Prescription. 

— A  party  accepted  a  bill  to  one  who  afterwards, 
as  factor  of  the  acceptor,  intromitted  with  rents. 
Held  in  an  action  against  the  factor's  representa- 
tive to  account  ana  reckon  for  these  rents  after 
the  bill  was  prescribed,  that  the  defender  was 
entitled  to  instruct  by  competent  evidence  that 
the  bill  was  paid  from  the  rents  so  intromitted 
with.     Thomson  v.  Bahaird,  1834, 13  S.  212  * 

241.  Evidence— Payment— Reference  to 
Oath— Notice  of  Dishonour— Competence 
of  Question  as  to  Consideration,— In  a  bill 
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of  suspension  of  a  charge  on  a  bill  by  an 
indorsee  against  the  drawer,  the  latter  alleged 
that  the  acceptor  had  paid  the  bill,  and  that 
he  (the  drawer)  had  received  no  intimation  of 
dishonour;  and  he  referred  the  grounds  of 
suspension  to  the  indorsee's  oath.  Held  in- 
competent under  the  reference  to  inquire 
whether  the  indorsee  paid  value  for  the  bill, 
or  to  give  in  an  additional  reference  as  to  that 
matter.    Mather  v.  Nisbet,  1837,  16  S.  248. 

242.  Evidence— Part  Payment— Joint 
Obligants. — Where  two  obligants  on  a  bill 
brought  suspension  of  separate  charges  on 
the  ground  that  an  admitted  payment  by 
one  of  them  was  to  account  of  the  bill,  and 
the  charger,  on  a  reference  by  the  one  who 
had  made  the  payment,  deponed  that  it  was 
not  to  account  of  the  bill,  the  court,  in  the 
suspension  at  the  instance  of  the  other  obligant, 
refused  to  allow  him  to  prove  that  the  payment 
was  to  account  of  the  bill  to  the  effect  of 
getting  rid  of  expenses.  Beattie  v.  Halliburton, 
1827,5  8.236. 

243.  Evidence— Part  Payment— Mistake 
—Parole. — A  proof  by  parole  of  an  allegation 
that  one  of  several  partial  payments  marked 
on  a  bill  had  been  made  by  mistake  as  to 
account  of  the  bill,  when  in  truth  it  was  not, 
held  incompetent ;  and  certain  circumstances 
appearing  in  the  case,  held  not  sufficient  to 
warrant  a  departure  from  the  general  rule. 
MacFarlane  v.  Watt,  1828,  6  S.  556,  1095 ; 
3  Fac.  583,  1119  * 

244.  Evidence— Part  Payment— by  Ac- 
ceptor —  Presumption  —  Special    Receipt 

—  The  presumption  that  a  partial  payment 
marked  generally  by  the  holder  of  a  bill 
which  has  been  discounted  has  been  made 
by  the  acceptor,  may  be  redargued  by  a 
special  receipt  in  favour  of  the  drawer  when 
the  bill  is  finally  retired.  Soutar  v.  Soutar, 
1827,5  8.876;  2  Fac.  579* 

245.  Evidence— Presumption  of  Oneros- 
ity — Writ  or  Oath. — Question,  whether  the 
presumption  of  onerosity  in  favour  of  the  holder 
of  a  bill  blank  indorsed,  and  delivered  subse- 
quently to  its  dishonour  and  after  diligence 
raised,  can  be  redargued  only  by  writ  or  oath. 
Pattison  v.  Campbell,  1827,  5  *S.  208. 

246.  Evidence— Proof  prout  de  jure.— 

Circumstances  which,  being  disclosed  by  the 
pursuers  on  record,  held  sufficient  to  entitle 
the  defenders  to  a  proof  prout  dejure  that  bills 
sued  for  had  been  superseded  and  extinguished. 
Shepherd  <b  Co.  v.  Bartholomew  <t  Co.,  1867, 
3  8.  L.  R.  170. 

247.  Evidence— Proof  prout  de  jure— 
Blank  Bill  —  Sequestration  —  Indorsation 
without  Recourse— Fraud.— A  discharged 
bankrupt,  charged  on  a  bill  by  parties  who  had 
acquired  it  by  indorsation  without  recourse, 
alleged  that  if  his  subscription  as  acceptor  of 
the  bill  was  genuine,  it  was  originally  adhibited 
to  one  of  a  number  of  blank  bills  which  he 
had  granted  to  the  indorsers,  and  that  as,  since 
his  sequestration,  he  had  had  no  dealings  with , 


the  indorsers,  the  filling  up  of  the  bill  was 
fraudulent.  It  appeared  on  the  face  of  the 
bill  that  the  stamp  had  been  issued  at  a  date 
long  anterior  to  the  suspenders  sequestration. 
Held  that  proof  of  the  suspender's  averments 
was  not  restricted  to  writ  or  oath.  Observed 
(by  Lord  Benholme)  that  the  indorsation 
"  without  recourse  "  showed  that  the  indorsees 
were  conjunct  and  confident  persons  with  the 
indorsers.  Fowlie  v.  Barnett  <k  Co,,  1867, 
5  8.  L.  R.  134. 

248.  Evidence— Proof  prout  de  jure— 
Circumstances  in  Which  Bill  Granted.— 
Circumstances  in  which,  in  a  suspension  of  a 
charge  on  a  bill  conjoined  with  a  reduction,  on 
the  ground  of  fraud:,  the  court,  departing  from 
the  usual  rule,  that  the  acceptor  of  a  bill 
bearing  to  be  for  value  must  prove  in  a  question 
with  tne  drawer  the  want  of  value  by  writ  or 
oath,  allowed  a  proof  before  answer  to  both 
parties  of  the  circumstances  in  which  the  bill 
was  granted.  Little  v.  Smith,  1845,  8  D.  265  ; 
18  J.  123  * 


249.  Evidence— Proof  prout  de  jv 
Fraud. — A  party  sued  on  a  promissory-note 
was  allowed  a  proof  prout  dejure  of  averments 
of  *  fraud  made  by  him.  Leighton  v.  Lindfield, 
1866,  3  8.  L.  R.  128. 

250.  Evidence  —  Proof  prout  de  jure — 
Sum  for  Which  Blank  Acceptance  to  be 
Filled. — In  a  suspension  of  a  charge  on  a  bill, 
where  circumstances  of  great  suspicion  were 
alleged,  the  acceptor  was  held  entitled  to  prove 
prout  de  jure  that  the  bill  had  been  signed 
blank,  on  the  understanding  that  it  was  to  be 
filled  up  for  a  sum  much  less  than  the  amount 
it  bore.  Anderson  v.  Lorimer,  1857,  20  D.  74  ; 
30  J.  50. 


251.  Evidence— Proof  prout  de  jv 
Suspicious  Circumstances. — In  a  suspension 
of  a  charge  on  a  bill,  where  suspicious  cir- 
cumstances were  averred  on  record,  and  not 
disputed  by  the  charger,  held  that  these  aver- 
ments let  in  a  proof  prout  de  jure  before 
answer.  Held  further,  after  proof,  that  com- 
plainer  had  failed  to  instruct  that  the  charger 
acquired  the  bill  either  in  mala  fide,  or  value. 
Steel  v.  Bridge,  1872,  9  S.  L.  R.  573. 

252.  Evidence— Purpose  of  Bill— Parole. 

— Parole  evidence  was  admitted  to  prove  the 
purpose  for  which  a  bill  was  granted. 
Beveriage  v.  Scott,  1822,  3  Mur.  106. 

253.  Evidence— Purpose  of  Bill— Parole. 
— In  a  suspension  of  a  charge  on  a  decree  in 
absence,  proof  by  parole  admitted  to  establish 
that  a  bill  alleged  to  have  been  given  on  a 
compromise  in  extinction  of  the  debt  contained 
in  tne  decree  was  so  given,  and  not  merely 
in  payment  of  a  claim  of  bygone  interest. 
Flockhart  v.  Lawson,  1831,  9  S.  873  ;  1832,  10 
S.  472. 

254.  Evidence— Purpose  of  Cheque.— A 

man  on  deathbed  gave  to  a  person  with  whom 
he  boarded,  and  to  whom  he  owed  an  un- 
ascertained debt   of  about   £150,    a   cheque 
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exhausting  his  funds  (about  £250)  in  bank. 
The  cheque  was  not  presented  for  payment  till 
the  day  after  his  death ;  and  the  bank  haying 
learned  the  fact  of  the  death,  declined  to  pay. 
In  a  competition  between  the  holder  of  the 
cheque  and  the  executors  of  the  deceased,  held, 
that  parole  evidence  was  admissible  to  show 
under  what  circumstances  the  cheque  was 
given.  Bryce  v.  Young's  Exrs.,  1866,  4  M. 
312 ;  38  J.  161  * 

255.  Evidence  —  Reference  to  Oath  — 
Chaise  Suspended  on  Caution.— On  a  de- 
position on  reference  as  to  oneroeity  of  the 
nolder,  the  Lord  Ordinary  passed  a  bill  of 
suspension  without  caution ;  the  court,  varying 
the  interlocutor,  required  caution.  M*Fie  v. 
Renwick,  1835, 13  S.  1119. 

256.  Evidence  —  Reference  to  Oath- 
Competence  of  Question — In  a  suspension 
of  a  charge  on  a  bill  for  £100,  the  suspender 
alleged  he  had  only  received  value  to  the 
extent  of  £50,  and  referred  to  the  charger's 
oath.  Held  competent  to  ask  the  charger 
where  he  had  got  the  money  wherewith  ne 
had  discounted  the  bill,  and  how  long  he  had 
had  it.  APLran  v.  Smith,  1855,  17  D.  950 ;  27 
J.  483. 

257.  Evidence  —  Reference  to  Oath- 
Party  on  Whose  Behalf  Charge  is  Given.— 
Reference  is  competent  to  the  oath  of  a  party 
for  whose  behoof  a  charge  on  the  bill  has  been 
given  by  his  agent.  fnnes  v.  Lawson,  1828, 
6S.  513* 

258.  Evidence— Relief— Writ  or  Oath.— 
The  drawer  of  a  bill  having  pursued  the 
acceptors  for  relief  of  a  proportion  of  its 
contents,  upon  the  allegation  that  all  parties 
had  joined  m  the  bill  for  the  accommodation 
of  a  third  person  not  named  therein,  found 
that  the  joint  liability  created  against  the 
acceptors  ex  facie  of  the  document  must  receive 
effect,  subject  to  the  admitted  proportional 
restriction,  unless  taken  off  by  the  writ  or 
oath  of  the  drawer.  McGregor  v.  Gibson,  1831, 
9S.483* 

259.  Evidence— Besting-Owing— Writ  or 
Oath. — Reference  as  to  resting-owing  of  a  bill 
to  the  oath  of  trustees  of  a  party  deceased 
allowed,  reserving  all  objections  to  the  effect 
of  the  oath  when  taken.  Murray  v.  Laurie's 
Trs.,  1827,  5  S.  515  ;  2  Fac.  293  * 

260.  Evidence  —  Signature.  —  Where  all 
the  co-obligants  in  a  bill  are  dead,  it  is 
competent  by  facts  and  circumstances  to  prove 
the  genuineness  of  the  signature  of  one  of 
them  by  mark.  Graigie  v.  Scobie,  1832,  10  S. 
510* 

261.  Evidence— Trust— Writ  or  Oath.— 
The  suspender  of  a  charge  on  a  bill,  at  the 
instance  of  the  assignee  of  an  indorsee,  averred 
that  the  charger's  right  was  obtained  in  trust 
for  a  party  who  had  since  discharged  the 
suspender  of  all  claims,  including  the  amount 
of  the  bill  charged  on.  Held  that  proof  of  the 
suspender's  allegations  of  trust  was  not  limited 


to  writ  or  oath  under  the  Act  1696,  c.  25. 
Middleton  v.  RuHherglen,  1861,  23  D.  526 ;  33 
J.  242  * 

262.  Evidence— Usury.— Question,  whether 
it  be  competent  to  refer  an  allegation  of  usury 
pleaded  in  defence  to  the  oath  of  the  pursuer. 
Ritchie  v.  Lyall,  1  Dec.  1809,  and  5  Feb.  1810, 
F.  C. ;  footnote  to  Gordon  v.  Campbell,  22 
Dec.  1809,  F.  C. 

263.  Evidence— Verbal  promise  to  Fay. 

— A  verbal  promise  to  pay  a  bill  is  only 
provable  by  oath  of  party.  Walker  v.  Home, 
1827,  6  S.  204;  3  Fac.  220.  Cf.  Stein's 
Assignees  v.  Mar,  1827,  6  S.  1  * 

264.  Evidence  —  Writ  or  Oath.  — An 
allegation  by  an  acceptor  of  a  bill,  that  he 
had  accepted  it  on  the  faith  that  the  holder 
and  his  father  were  to  bear  an  equal  share 
of  it,  for  behoof  of  their  brother,  can  only  be 
proved  by  writ  or  oath.  Peat  v.  Wilson,  1827, 
6  S.  225. 

265.  Evidence— Writ  or  Oath.— A  party 
consigned  goods  for  sale  to  an  agent,  who 
employed  a  sub-agent  to  sell  them,  which  he 
did,  and  drew  a  bill  on  the  purchaser,  who 
accepted  it ;  and  the  sub-agent  having  indorsed 
it,  the  agent  sent  it  to  his  employer.  Held 
that  the  sub-agent  could  not,  in  a  question 
with  the  employer  as  holder  of  the  bill,  prove 
by  the  oath  of  the  agent  that  he  drew  and 
indorsed  the  bill  merely  for  negotiation,  but 
must  prove  non-liability  by  the  writ  or  oath 
of  the  holder.  Sandeman  <k  Miller  v.  Thomson, 
1831, 10  S.  4 ;  7  Fac  1. 

266.  Evidence— Writ  or  Oath.— It  is  not 
competent  to  prove,  otherwise  than  by  writ 
or  oath,  that  the  onerous  holder  of  a  bill  had 
applied  the  proceeds  to  a  different  purpose 
from  what  was  intended.  Scott,  19  Dec.  1809, 
F.  C. 

267.  Evidence  —  Writ    or    Oath.  — An 

allegation  by  one  of  two  joint  acceptors  of 
a  bill  that  it  had  been  taken  up  by  the 
brothers  of  the  co-acceptor  in  order  to  evade 
a  claim  he  had  against  him,  held  not  relevant 
to  suspend  a  charge  on  the  bill  by  them  as 
indorsees  unless  offered  to  be  proved  by  their 
writ  or  oath.  Wight  v.  Ritchie,  24  June,  1809, 
F.C. 

268.  Evidence  —  Writ  or  Oath.  —  An 
allegation  by  one  acceptor  that  a  bill  of  £7 
had  been  paid  by  a  third  party  by  desire  of 
another  acceptor,  held  not  competent  to  be 
proved  by  parole.  M'Donald  v.  M'Gregor, 
1803,  Hume  499. 

269.  Evidence— Writ  or  Oath.— A  drawer 
indorsed  a  bill  to  another,  who  (after  dis- 
counting it)  retired  it  after  protest  for  non- 
payment on  a  receipt  in  his  favour ;  and  after 
the  lapse  of  five  years,  an  action  was  brought 
by  an  assignee  of  the  drawer  without  any 
re-indorsation  or  receipt  by  the  indorsee,  but 
with  his  indorsation  and  the  receipt  scored. 
Found  competent  for  the  acceptors  to  prove 
by  the  writ  or  oath  of  the  indorsee  that  he 
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had  retired  the  bill  with  their  funds.  Russell 
v.  Mather,  27  Jan,  1824,  F.  C. ;  2  S.  648* 

270.  Evidence— Writ  or  Oath— Illegal 
Preference  —  Collusion. — Although  a  bill 
was  granted  as  an  illegal  preference  to  a 
creditor,  who  indorsed  it  to  a  third  party, 
and  the  circumstances  created  a  strong 
suspicion  that  the  indorsee  was  acting 
collusively.  yet  held,  that  the  fact  could  only 
be  established  by  his  writ  or  oath.  Arrol  v. 
Marshall,  14  June  1821,  F.  C. ;  1  S.  67. 

271.  Evidence— Writ  or  Oath— Fraud.— 

An  allegation  that  a  bill  had  been  collusively 
indorsed  to  a  party  by  the  drawer,  pending 
an  action  of  reduction,  can  be  proved  only  by 
writ  or  oath.  Denniston  <Ss  Co.  v.  Thomson,  1822, 
1  S.  289. 

272.  Evidence  — Writ  — Prescription.— 

In  an  action  founded  on  bills  against  the  re- 
presentatives of  a  deceased,  the  defence  of  pre- 
scription was  sustained.  The  pursuers  founded, 
in  proof  of  their  debt,  on  a  trust  deed  and  a 
letter  dated  within  the  period  of  prescription, 
and  two  letters  of  dates  after  the  expiry  of 
prescription  :  all  referred  generally  to  the  ex- 
istence of  a  debt  and  of  bills.  Held  that  the 
two  first  did  not  amount  to  a  reconstitution  of 
the  debt,  and  that  the  two  last  were  not  specifi- 
cally connected  with  the  bills  on  which  the  action 
was  founded ;  and  therefore  that  the  pursuers 
had  failed  in  their  proof  scripto.  Blair  v. 
Horn,  etc.,  1859,  21  D.  1004 ;  31  J.  15  * 

273.  Force  —  Evidence.  —  An  allegation 
that  a  bill  had  been  obtained  by  concussion, 
held  refuted  bv  a  partial  unconstrained  pay- 
ment before  the  bill  fell  due.  Thomson  v. 
AnnandaU,  1829,  7  S.  305. 

274.  Forged  Signature— Vitiation.— Bills 
held  vitiated  by  forged  signatures.  M'MUlan 
v.  Bain,  1822,  2  S.  92.  Lindsay  v.  Gilchrist, 
1822,  3  Mur.  97.  M{ Arthur  v.  Palerson,  1825, 
3  S.  607.  Wilson  v.  Hart,  1826,  4  S.  504. 
Paterson  v.  Mitchell,  1826,  6  S.  43.  Wilson  v. 
Mitchell,  1827,  5  S.  318.  Bruce  v.  Borthwick, 
1827,  5  S.  517.  Henderson  v.  Macartney,  1828, 
6  S.  460.  Greig  v.  Clark,  1829,  7  S.  773.  Ross 
v.  Miller  <L  Baird,  1831,  10  S.  95.  M'Intyre  v. 
Comrie,  1836,  14  S.  1134.  Milne  v.  Ltttlejohn, 
1838,  1  D.  137.  Macdonald  v.  Gilmour,  1839, 
1  D.  706 ;  14  Fac.  797  * 

275.  Forged  Signature.  —  Circumstances 
under  which  it  was  found  that  a  subscription 
to  a  bill  was  not  a  forgery.  Hepburn  v.  Cowan, 
1817,  1  Mur.  479.  Gellatly  v.  Jones,  1851. 
13  D.  961.*, 

276.  Forged  Signature  —  Admission  of 
Genuineness— -Homologation.— A  party  who 
has  once  admitted  his  subscription  is  barred 
from  pleading  forgery  afterwards.  M'Kenzie 
v.  Maclcay,  1825,  3  S.  614.  Miller  v.  Little, 
1831,  9  S.  328. 

277.  Forged  Signature  —  Admission  of 
Debt— Homologation.— Held  that  an  allega- 
tion that  a  bill  libelled  on  was  forged  was 
irrelevant,  in  respect  the  defender  admitted 


the  debt    Fraser  v.  Maclennan,  1849,  12  D. 
208 ;  22  J.  49. 

278.  Forced  Signature  — Adoption,  — A 
bank  by  whom  a  bill  had  been  discounted 
charged  the  parties  whose  names  appeared  on  the 
bill  as  joint  acceptors.  They  both  suspended, 
alleging  that  their  signatures  were  forgeries. 
The  bank  proposed  to  take  an  issue  to  prove 
that  they  had  each  adopted  the  bill,  upon  the 
allegation  that  before  the  bill  had  become  due 
the  bank  had  informed  the  suspenders  of  the 
existence  of  the  bill  by  a  letter,  which,  how- 
ever, made  no  demand  for  payment,  and  that 
they  had  neither  of  them  disclaimed  their 
signatures.  Held  that  there  was  no  relevant 
case  stated  for  an  issue  of  adoption.  Warden 
v.  British  Linen  Co.,  1863, 1  M.  402  ;  35  J.  246. 
But  see  Brown  v.  British  Linen  Co.,  1863, 
1  M.  793 ;  35  J.  477.* 

279.  Forged  Signature— Adoption.  — A 
charge  on  a  bill  was  suspended  on  the  ground 
that  an  alleged  indorsation  was  a  forgery.  The 
charger  averred  that  intimation  had  been  sent 
to  the  suspender  of  the  dishonour  of  certain 
bills  of  prior  date  in  the  same  handwriting,  of 
which  he  had  taken  no  notice,  and  in  these 
circumstances  he  craved  to  be  allowed  an  issue 
of  adoption  of  the  bill  charged  on.  Held  that 
there  was  no  allegation  relevant  to  entitle  the 
charger  to  state  a  counter-issue.  Boyd  v.  Union 
Bank  of  Scotland,  1854,  17  D.  159 ;  27  J.  51* 

But  silence  in  similar  circumstances  was 
held  to  infer  adoption  in  Urquhart  v.  Bank 
of  Scotland,  1872,  9  S.  L.  R.  508. 

280.  Forged  Signature— Adoption.— An 

acceptor  of  a  bill,  who  did  not  during  four 
months'  communings  deny  the  genuineness  of 
his  signature,  held  not  entitled  to  suspend  a 
charge  on  the  ground  of  forgery,  without  con- 
signation or  caution.  Dixon  v.  Knox,  1854, 16 
D.  869  ;  26  J.  436. 

281.  Forged  Signature— Adoption.— In 
a  suspension  by  the  acceptor  of  a  bill  on  the 
ground  that  his  signature  was  forged,  held  com- 
petent to  allow  an  averment  that  the  acceptor 
had  accredited  his  signature  by  holding  it  out 
to  be  genuine,  and  an  issue  adjusted  to  try  the 
question.  FindXay  v.  Cnrrie,  1850,  13  D.  278  ; 
23  J.  116  * 


Forged  Signature— Adoption.— An 
allegation  by  one  of  two  brothers,  ex  fade  co- 
acceptors  of  a  bill,  that  his  signature  had  been 
forged  by  his  brother,  held  barred,  as  he  had 
received  a  charge  for  payment  and  acquiesced 
in  it  for  a  long  time,  during  which  his  brother 
left  the  country.  Maiklem  v.  Walker,  1833, 12 
S.  53* 

283.  Forged  Signature— Adoption.— The 
pursuer  having  promised  to  pay  a  bill  which, 
in  the  opinion  of  engravers,  was  not  subscribed 
by  him,  the  jurv  found  for  the  defender. 
Halliday  v.  Rule,  1822,  3  Mur.  119. 

284.  Forged  Signature  —  Adoption.  — 

Found  that  a  person  had  acknowledged  that  he 
had  accepted  a  bill  alleged  to  be  forged.  Hay 
v.  Boyd,  1822,  3  Mur.  9. 
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285.  Forged  Signature  —  Adoption.  — 
tone.— In  an  action  on  a  bill,  two  questions 
having  been  raised,  whether  the  acceptor's 
signature  was  genuine,  and  whether,  though 
it  were  not,  he  had  not  adopted  the  bill,  and 
these  being  combined  in  one  issue,  on  which 
the  acceptor  stood  as  pursuer,  observed  by  the 
Court  that  there  should  have  been  a  separate 
issue  as  to  the  adoption,  in  which  he  should 
have  stood  as  defender.  Rathbone  v.  Glenny, 
1833, 11  S.  574. 

286.  Forged  Signature  — Adoption.  — A 

suspender  got  an  issue  of  forgery  of  an  accept- 
ance. Allegations  on  which  the  charger  was 
hdd  entitled  to  an  issue  of  adoption.  Frost  v. 
North  of  Scotland  Banking  Co.,  1858,  20  D. 
1135;  38  J.  678* 

287.  Forged  Signature  — Evidence.— A 

hill  of  suspension  of  a  charge  on  a  bill  upon  an 
allegation  of  forgery  passed  without  caution,  a 
letter  having  been  produced  from  a  party  to 
the  bill  showing  that  the  complainers  name 
had  been  adhibited  without  his  knowledge  to 
other  bills  put  in  circulation  under  circum- 
stances similar  to  that  charged  upon.  Troup  v. 
Begg,  1838,  1  D.  356. 

288.  Forged  Signature— Evidence.— Bill 
of  suspension  of  a  charge  on  a  bill  of  exchange, 
refused  in  respect  that  the  onlv  ground  of  sus- 
pension was  an  allegation  of  forgery;  that 
caution  was  not  offered,  and  that  no  genuine 
signatures  anterior  to  the  date  of  the  bill  of 
exchange  were  produced.   Ross  v.  Waddel,  1837, 

15  S.  1219. 

289.  Forged  Signature— Fraud.— Bill  of 
suspension  passed  on  caution  of  a  charge  on  an 
acceptance  averred  to  be  either  a  forgery,  or, 

|        if  genuine,  obtained  by  gross  fraud.   Kannie  v. 
i         Taylor,  1837,  15  S.  1049. 

290.  Forged  Signature  —  Holder.  —  Al- 
though a  bill  of  suspension  was  presented  and 
passed  on  the  sole  ground  of  forgery,  held  com- 
petent in  revised  reasons,  and  where  the  charger 
had  not  been  called  on  to  abide  by  the  bill, 
nor  the  suspender  to  consign,  to  allege  that 
the  charger  had  no  right  to  the  bill  even  if 
genuine.  Binny  v.  Smithy  1836,  14  S.  355  ;  11 
Fat  288  * 

m  29L  Forgod  Signature— Judicial  Exam- 
ination.— In  an  action  at  the  instance  of  the 
drawer  and  holder  of  a  bill  against  the  re- 
presentative of  the  alleged  acceptor,  he  averred 
that  it  was  either  a  forgery  or  had  been 
fraudulently  obtained  without  value.  The 
Court  refused  to  subject  the  holder  to  a  judicial 
examination.    Barns  v.  Tail,  1843,  6  D.  102 ; 

16  J.  97. 

292.  Forged  Signature— Personal  Bar. 

—Where  a  party  was  personally  cited  as  a 
defender  to  an  action  in  the  inferior  court 
founded  on  a  bill  apparently  subscribed  by 
him,  and  pleadings  were  lodged  in  his  name, 
and  after  being  made  aware  that  his  name  had 
been  forged  by  his  brother,  allowed  decree  to 
pass,— not  permitted  in  a  suspension  to  allege 


forgery,  or  that  no  authorised  agent  had 
appeared  for  him.  Provan  v.  Gray,  1821, 1  S. 
92. 

293.  Forged  Signature  —  Pleadings.— A 

bill  of  suspension  of  a  charge  to  pay  a  bill 
was  presented  on  the  ground  of  forgery,  the 
narrative  of  which  was  extremely  snort,  but 
on  a  reclaiming  note  additional  facts  were 
stated  at  the  bar.  The  Court  refused  the  bill, 
reserving  to  the  suspender  to  put  it  in  a  new 
bill  with  a  fuller  narrative.  Wyllie  v.  Brand, 
1836,  14  S.  553  ;  11  Fac.  470. 

294.  Forged  Signature  —  Signature  by 
Procuration. — A  summons  on  a  bill  against  a 
drawer  and  indorser  which,  it  was  admitted, 
was  not  subscribed  by  him,  but  alleged  to 
have  been  signed  by  his  authority,  dismissed, 
signature  per  procuration  not  being  libelled. 
Jackson  v.  Williamson,  1825,  4  S.  292  ;  1  Fac. 
115* 

295.  Forged  Signature  —  Signature  by 
Procuration. — A  defender  in  a  reduction  of 
bills  as  forged  having  declared  that  he  believed 
the  bills  to  bear  the  genuine  signature  of  the 
pursuer,  and  if  not,  that  it  had,  by  his  authority, 
been  written  by  his  daughter,  held  sufficient 
abidance.  Paterson  v.  Montrose  Bank,  1828, 
6  S.  1098. 

296.  Forged  Signature  —  Signature  by 
Procuration. — When  a  pursuer,  called  on  to 
abide  by  a  bill,  declared  that  he  abided  thereby 
under  the  qualification  and  admission  that  the 
signature  of  the  drawer  and  indorser  (being 
that  challenged)  was  not  truly  his  subscription, 
but  was  adhibited  by  the  pursuer  at  the  desire 
of  the  drawer  according  to  an  alleged  practice 
(of  which  there  was  no  evidence),  the  bill  held 
not  to  be  probative.  Jackson  v.  Williamson, 
1825,  4  S.  292;  1  Fac.  115* 

297.  Fraud— Suspension.— A  bill  of  sus- 
pension passed  on  averments  of  fraud.  Andrew 
v.  Buik  <b  Go,,  1821,  1  S.  78. 

298.  Fraud— Reference  to  Oath.— A  bill 
reduced  on  the  ground  of  fraud  and  facility, 
and  a  reference  to  oath  that  the  sum  was 
resting-owing  refused.  M'llwham  v.  Kerr, 
1823,  2  S.  240  * 

299.  Fraud  —  Suspension.  —  Held  that 
facility,  fraud,  and  circumvention  are  com- 

Eetent  grounds  for  suspending  a  charge  on  a 
ill  of  exchange,  at  least  in  a  question  between 
the  original  parties.  McQueen  v.  Thomson, 
1842, 5  B.  244  ;  15  J.  80. 

300.  Fraud  —  Consideration  —  Writ  or 
Oath. — Where  the  court  had  allowed  to  the 
acceptor  of  bills  a  proof  before  answer  of  his 
averments  that  the  drawer  had  obtained  his 
signature  to  them  fraudulently  and  without 
value,  held  that  the  proof  was  not  sufficient  for 
setting  aside  the  bills,  although  a  strong  case 
of  suspicion  was  raised,  and  that  the  acceptor 
could  prove  his  allegation  of  no  value  only  by 
writ  or  oath.      Little  v.  Smith,  1847,  9  D.  762. 

301.  Fraud  —  Facility  and  Circumven- 
tion.— Held  that  facility,  fraud,  and  circum- 


687 


BILL  OF  EXCHANGE 


688 


vention  are  competent  grounds  for  suspending 
a  charge  on  a  bill,  at  least  in  a  question  be- 
tween the  original  parties  to  the  bill.  M'Quem 
v.  Thomson,  1842,  5  D.  244  ;  15  J.  80. 

302.  Guarantee  —  Liability  —  Present  - 
ment.— A  party  guaranteeing  acceptance  of 
certain  bills  held  liable  on  the  bankruptcy  of 
the  drawer,  although  the  bank  with  which  they 
were  discounted  did  not  present  them  for 
acceptance  until  the  period  of  payment,  when 
the  drawees  refused  to  accept.  National  Bank 
of  Scotland  v.  Robertson,  1836,  14  S.  402;  11 
Fac.  323. 

303.  Guarantee— Eights  of  Indorsee.— A 
letter  of  guarantee  was  granted  to  the  payee 
of  a  bill,  who  delivered  it  along  with  the  bill 
indorsed  to  a  bank,  who  discounted  it.  Found 
that  the  bank  was  entitled  to  recover  from  the 
granter  of  the  letter  without  any  special  assig- 
nation, and  although  the  payee  had  discharged 
the  obligation.  Sir  William  Forbes  &  Co.  v. 
M'Nab,  29  May  1816,  F.  C* 

304.  Holders— Bankers  Holding  Merely 
for  Negotiation.— A  party  delivered  to  his 
bankers  in  Edinburgh  a  bill  drawn  on  a 
person  in  Calcutta,  which  they  undertook  to 
negotiate,  and  at  maturity  to  place  the  pro- 
ceeds to  his  credit ;  and  they  sent  it  to  their 
correspondents  in  India,  who  received  payment, 
and  became  bankrupt.  Held  that  they  were 
liable  for  the  amount.  Ramsay,  Bonars,  &  Co. 
v.  Mackersy,  1843,  2  Bell  30.  Revg.  2  D.  1003  ; 
15  Fac.  1072  * 

305.  Holder -Bill  Reduced  —  Action 
against  Acceptor.— A  bill  bavins  been  re- 
duced in  a  question  between  a  holder  and  a 
drawer,  held  that  the  holder  could  found  an 
action  on  it  against  the  acceptor.  Millar  v. 
Duncan,  1827,  2  W.  &  S.  583.    Revg.  4  S.  283  * 

306.  Holder— Bona  fides— Presumption. 

— Where  there  is  no  lawful  evidence  of  fraud 
against  the  holder  of  a  bill,  he  is  entitled  to 
the  ordinary  privileges  of  a  holder.  Dunlop 
v.  Reid,  1827,  5  S.  796. 

307.  Holder  — Consideration.  — A  party 
referred  to  the  oath  of  his  opponent  merely 
whether  he  was  an  onerous  assignee,  and  he 
having  deponed  that  he  was,  held  not  com- 
petent to  inquire  whether  he  was  a  bona  fide 
assignee.    Megget  v.  Brown,  1827,  5  S.  343* 

•  308.  Holder  —  Defences  Competent 
against  Holder. — A  party  purchased  from 
a  company  "good  growing  seed,"  which  was 
delivered  to  him  in  December  1819,  and  for 
which  he  granted  his  bill  to  one  of  the  partners, 
and  retired  it  in  February  thereafter  by 
another  bill  to  the  same  partner;  and  this 
partner  indorsed  it  to  another  company  (of 
which  he  was  also  a  partner),  and  the  seed 
proved  unfit  for  sowing.  Held  that  the  claim 
of  damages  thus  arising  against  the  sellers  did 
not  form  a  good  defence  against  a  charge  by 
the  holders  of  the  bill.  Bruce  v.  Mackenzie, 
1821,  1  S.  77* 


309.  Holder— Diligence. — In  an  action  for 
payment  of  a  bill  by  onerous  indorsees  against 
the  acceptor,  it  is  not  a  good  defence  that  they 
were  aware  that  the  acceptance  was  for  the 
drawer's  accommodation,  or  that  they  postponed 
discussing  the  drawer.  Ferguson  v.  Gordon, 
Bait,  &  Co.,  1825,  4  S.  165. 

310.  Holder— Evidence— Transfer  with- 
out Indorsation. — In  a  declarator  of  property 
in  certain  bills  which  had  passed  into  the 
possession  of  the  defenders  without  indorsation, 
and  of  which  they  had  obtained  a  renewal  in 
their  own  name,  the  defenders  stated  that 
they  had  been  transferred  verbally  by  way  of 
donation.  Held  that  the  whole  case  must  go 
to  trial,  and  that  there  was  no  reason  for 
departing  from  the  general  rule,  that  the 
pursuer  must  take  an  issue  and  prove  his  case. 
Wilkie  v.  Chalmers,  1854, 16  D.  961 ;  26  J.  478  * 

311.  Holder— Evidence  of  Onerosity.— 

An  offer  to  prove  by  bank-books  that  a  bank 
was  not  an  onerous  bona  fide  indorsee  of  a  bill, 
refused  as  vague.  Munro  v.  Aytoun,  1822,  1  S. 
305 ;  and  Turner  v.  Renfrewshire  Bank,  1822, 
1  S.  306. 

312.  Holder— Noted  Bill  — Evidence.— 

Held  that  a  party  acquiring  a  bill  noted  as 
dishonoured  is  not  entitled  to  the  privileges  of 
an  onerous  bona  fide  holder ;  and  documentary 
evidence  having  been  recovered  which  afforded 
presumptions  but  not  conclusive  proof,  that  he 
was  aware  that  the  acceptors  were  not  debtors 
in  the  bill,  held  that  they  were  entitled  to  a 
proof  prout  de  jure  of  the  fact.  Lord  Macdonald 
v.  Langton  db  Bicknell,  1836,  15  S.  303  ;  12  Fac 
266. 

313.  Holder— Payment— Belief.— Circum- 
stances in  which  a  party  who  drew  a  bill,  the 
proceeds  of  which  were  applied  in  extinction 
of  a  prior  bill  for  which  he  was  not  liable,  was 
held,  on  retiring  the  bill  drawn  by  him,  and 
obtaining  an  assignation  from  the  bank  agent 
with  whom  both  Dills  had  been  discounted,  to 
have  a  right  of  relief  against  an  indorser  on 
the  first  bill,  although  that  indorser  stood  last 
indorser  on  the  second  bill.  Chalmers  v.  Taylor, 
1832,  11  S.  53. 

314.  Holder— Payment— Reliet— Circum- 
stances in  which  held  that  a  party,  who  had 
guaranteed  and  afterwards  paid  dishonoured 
bills,  and  had  got  an  assignation  from  the 
holder,  was  not  entitled  to  rank  on  the  estate 
of  an  indorser.  Johnstone  v.  Inglis*  IV.,  1843, 
5  D.  1396 ;  15  J.  458  * 

315.  Holder— Retiring  Accommodation 
Bills. — A  company  having  become  insolvent, 
granted  a  trust  conveyance  of  their  property, 
while  several  of  their  friends  accepted  bills 
drawn  on  them  by  the  company,  payable  two 
years  after  date,  being  the  period  within  which 
it  was  thought  their  affairs  would  be  wound 
up ;  and  this  not  being  accomplished,  the 
factor  for  the  acceptor  of  one  of  the  bills 
retired  it  with  his  own  funds,  and  got  an 
assignation  to  it*    Held  entitled  to  recover  as 
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an  onerous  holder.  Napier  v.  Wilton  <k  Sons, 
1810,  Hume  65. 

316.  Holder  for  Another— Diligence.— 

Held  competent  to  refer  to  the  oath  of  the 
holder  of  a  bill,  that  he  held  it  for  behoof  of 
another,  and  has  bound  himself  not  to  do  dili- 
gence.   Larkin  v.  Smith,  1823,  2  S.  114  * 

317.  Honour.  Payment  for— Recourse.— 

A  party  drew  a  bill  upon  a  house  in  Liverpool, 
who  indorsed  it  to  another  in  Manchester,  by 
whom  it  was  indorsed  to  a  house  in  Paisley, 
who  discounted  it  with  a  bank.  The  bill 
was  dishonoured  by  the  acceptors,  who,  with 
all  the  indoroers,  had  become  bankrupt.  A 
brother  of  the  drawer  paid  the  bill  and  sent  it 
to  the  drawer,  but  at  the  same  time  wrote  to 
the  indorsere  desiring  them  to  provide  for  the 
bill  with  expenses.  Held  that  this  was  not 
a  retiring  of  the  bill  for  the  honour  of  the 
drawer  to  the  effect  of  preventing  recourse 
against  the  indorsers.  Dick  <k  Son*  v.  Murium, 
1845,  8  D.  1  ;  18  J.  1  * 

318.  Inchoate  Bill— Blank— Acceptance 
—Date— Mercantile  Law  Amendment  Act, 
1856,  sec.  10. — A  stamped  acceptance  bearing 
only  the  signature  and  address  of  the  acceptor, 
the  words  "  four  months  after  date,"  and  a  sum 
which  the  stamp  covered,  written  in  figures  on 
the  left-hand,  was  dated,  filled  up,  signed,  and 
discounted  by  a  person  to  whom  it  was  sent  as 
drawer.  Held  (1)  that  the  bill  bo  completed 
was  at  common  law  a  sufficient  warrant  for 
summary  diligence ;  and  (2)  that  the  proviso 
in  section  10  of  the  Mercantile  Law  Amend- 
ment Act  (19  and  20  Vict.  c.  00)  rendering 
summary  diligence  incompetent  on  bills 
"issued  without  date"  did  not  apply,  the  bill 
not  being  issued  until  completed  by  the  drawer. 

Opinion  (per  Lord  Kinloch)  that  the  case 
contemplated  by  the  Act  is  that  of  a  bill  issued 
without  a  date  and  continuing  undated  at  the 
time  when  diligence  is  sought  to  be  done  upon 
it  Cameron  v.  Morrison,  1809,  7  M.  382 ; 
41  J.  223  * 

319.  Inchoate  Bill— Admission.— In  an 
action  for  a  debt  of  £50  alleged  to  have 
been  constituted  by  bill,  the  defender  ad- 
mitted that  he  had  put  his  name  as  cautioner 
on  a  blank  stamp  sufficient  to  bear  a  sum  of 
£50,  but  the  bill  produced  was  for  £52,  for 
which  the  stamp  was  not  sufficient.  Held 
that  the  admission  of  the  defender  was  not 
sufficient  to  warrant  decree.  Burst  v.  Lyon, 
1838, 1  D.  238* 

320.  Inchoate  Bill— Blank— Delivery  of 
a  Blank  Acceptance. — A  bill  was  drawn  and 
accepted  blank  in  the  date  and  name  of  the 
payee,  and  thereafter  both  were  filled  up. 
Held  in  a  question  between  the  acceptor  and 
payee  (1)  that  it  was  not  relevant  to  allege 
that  the  name  of  another  payee  was  intended 
to  be  filled  up ;  and  (2)  that  the  delivery  of 
the  acceptance  blank  was  equivalent  to  a  blank 
indorsaton.  Thomson,  Still,  <fc  Co.  v.  Gall,  1805, 
Home  53. 


321.  Inchoate  Bill— Blank  in  Name  of 
Drawer. — An  acceptance  granted  with  a  con- 
dition attached  in  a  relative  letter,  held  good 
ground  of  action  against  executors  of  deceased 
acceptor,  although  the  drawer  filled  it  up  only 
after  his  death,  and  it  was  not  proved  that  the 
condition  was  purified.  Innes  v.  Gordon,  1802, 
Hume  47. 

322.  Inchoate  Bill— Blank  in  Name  of 
Drawer.— A  bill  accepted,  but  blank  in  the 
name  of  the  drawer,  having  been  found  in  the 
repositories  of  a  bankrupt  who  had  absconded, 
held  in  an  action  by  the  trustee  on  his  estate 
to  be  effectual.  Ogilvie  v.  Moss,  28  June  1804, 
F.  C. ;  M.  "Bill  of  Exchange/  App.  No.  17. 
Of.  Macdonald's  Trs.  v.  Rankin,  13  June  1817, 
F.  C.  Fair  v.  Cranstoun,  1801,  Hume  46  ;  M. 
1677* 

323.  Inchoate  Bill— Blank  in  Name  of 
Drawer. — A  holder  for  value,  or  his  repre- 
sentative, may  fill  in  his  own  name  as  drawer 
where  the  drawer's  name  is  blank.  Lumsden 
v.  Marr,  1806,  Hume  55.  Cf.  Smith  v.  Taylor, 
1824,  2  S.  755  ;  21  F.  C.  479.  Sir  W.  C. 
Fairlie  v.  Brown,  1824,  3  S.  5.  Disher  v.  Kidd, 
1810,  Hume  64.* 

324.  Inchoate  Bill— Blank  in  Name  of 
Drawer.— A  narty  accepted  a  bill  of  £52  for 
the  accommodation  of  the  drawer  who  dis- 
counted it,  and  when  about  to  fall  due,  he  got, 
with  a  view  to  a  renewal,  an  acceptance  on  a 
blank  stamp  from  the  acceptor,  who  marked 
on  it,  "£52."  The  drawer  thereupon  got 
another  person  to  fill  up  and  sign  the  bill  as 
drawer ;  and  the  contents  having  been  applied 
to  a  different  purpose,  the  acceptor  was  obliged 
to  pay  both  bills.  Held  entitled  to  repetition 
of  the  amount  of  the  second  bill  from  the 
substituted  drawer.  Hood  v.  Darling,  1808, 
Hume  59. 

325.  Inchoate  Bill— Blank  in  Name  of 
Drawer— Holograph.— A  party  drew  a  bill 
in  his  own  handwriting  payable  to  himeelf 
nominatim,  which  was  accepted,  and  he  died 
without  subscibing  as  drawer.  Held  that  his 
son  and  next-in-kin,  who  put  his  own  name 
as  drawer  and  gave  a  charge,  and  after  a 
suspension  had  been  presented,  got  a  con- 
firmation, was  entitled  to  recover  payment ; 
and  observed,  that  the  bill  being  holograph, 
the  insertion  of  the  name  of  the  drawer  in 
gremio  of  the  bill  was  equivalent  to  subscrip- 
tion.   M 'Bean  v.  M'Pherson,  1806,  Hume  57. 

326.  Inchoate  Bill— Blank— Binding  to 
Amount  Which  Stamp  Will  Cover.— A  blank 
bill  stamp  signed  by  a  party  held  binding  on 
him  to  the  extent  of  the  value  which  the  stamp 
would  bear,  and  that  the  Act  1696,  c.  25,  as  to 
blank  writs  did  not  apply.  Little  A  Co.  v. 
Muir,  1803,  2  Bell  390,  n.  5  (6th  ed.  367,  g) ; 
Th.  41.  See  also  Lyon  v.  Butter,  1841,  4  D. 
178;  14  J.  67.  Grassick  v.  Farquharson,  1846, 
8  D.  1073  ;  18  J.  533* 

327.  Inchoate  Bill— Joint  Acceptors- 
Cautioner. — A  party  subscribed  as  acceptor 
along  with  another  (but  adding  "cautioner") 
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two  blank  bill  stamps,  sufficient  to  cover  £200 
and  £500)  and  writing  these  sums  in  figures 
on  them  ;  and  they  were  delivered  to  a  creditor 
of  the  other  acceptor ;  and  the  creditor  hav- 
ing tilled  up  the  bills  and  signed  as  drawer, 
held  entitled  to  recover  from  the  acceptor 
and  cautioner.  Drummond  v.  Campbell,  1813, 
Hume  71. 

328.  Indorsee— Arrestment.— A  bill  was 
protested  at  the  instance  of  the  drawer  and 
the  protest  recorded,  but  no  marking  of  this 
made  on  the  face  of  the  bill.  A  creditor  of 
the  drawer  used  an  arrestment  in  the  hands 
of  the  acceptor,  and  the  bill  was  indorsed 
subsequently  for  value.  The  indorsee  pre- 
ferred: to  the  arrester.  Freer  v.  Richardson  <fc 
Co.,  18  Nov.  1806,  F.  C. ;  M.  "  Bill  of  Ex- 
change," App.  No.  19. 

329.  Indorsee— Bankruptcy  of  Indorser. 

— Although  a  bill  was  alleged  to  have  been 
indorsed  within  sixty  days  of  the  bankruptcy 
of  the  indorser  for  a  prior  debt,  and  the  in- 
dorsation was  under  reduction,  held  that  the 
indorsee  was  entitled  to  recover  payment  from 
the  acceptor.  Brown  v.  Campbell  <k  Co.,  11  Feb. 
1809,  F.  C  * 

330.  Indorsee— Evidence—  Presumption. 
— Bills  were  discounted  with  a  bank  and  in- 
dorsed by  the  bank  to  their  agent  "J.  H.  or 
order,  for  value,  in  account  with  the"  bank. 
J.  H.  was  also  law  agent  for  the  acceptor  (the 
debtor),  on  whose  bankruptcy  he  claimed  on 
the  bills.  Held  that  possession  of  the  bills  by 
J.  H.  as  indorsee  was  prima  facie  evidence  that 
he  was  creditor  in  the  bills,  and  that  there  was 
no  presumption  that  he  held  for  the  debtor. 
Stiell  v.  Holmes,  1868,  6  M.  994  ;  40  J.  667  * 

331.  Indorsee— Reference  to  Oath.— Held, 
on  a  reference  to  oath,  that  a  party  was  not 
a  bona  fide  indorsee  of  a  bill.  Dykes  v.  Wallace, 
1841,  3  D.  1010. 

332.  Indorser— Acceptor— Renewal— A 

party  who  had  with  others  accepted  a  bill, 
having,  on  its  renewal,  put  his  name  on  it  as 
indorser  when  there  was  no  previous  indorsa- 
tion, held  to  be  an  acceptor.  Waters  v.  Barric, 
7  Mar.  1818,  F.  C. ;  Hume  68  * 

333.  Indorsation— Assignation  of  Debt 
—Bill  Indorsed  by  Master  of  Vessel- 
Liability  of  Owners. — Opinion  that  the  in- 
dorsation of  a  bill  drawn  by  the  master  of  a 
vessel  at  a  foreign  port  upon  the  charterers 
for  the  amount  of  necessary  disbursements, 
did  not  operate  as  an  assignation  of  the  debt 
due  by  the  owners  on  the  assumption  that 
they  were  liable  for  such  advances.  North- 
Western  Bank  v.  Bjornstrom,  1866,  5  M.  24 ; 
39  J.  18  * 

334.  Indorsation— Assignation  of  Dili- 
gence.— A  bill  indorsed  by  the  drawer  to  his 
law  agent,  and  by  him  to  a  bank,  on  which 
diligence  was  raised  by  the  bank  within  the  six 
years,  was  found  in  the  repositories  of  the 
law  agent  with  a  blank  re-indorsation  by  the 
bank,  but  without  any  receipt  or  assignation 


of  the  diligence.  Held  that  the  bill  must  be 
presumed  to  have  been  retired  with  the  agent's 
own  funds;  and  that  the  re-indorsation  was 
equivalent  to  a  receipt.  M'Lachlan  v.  Thomxm, 
1831,  9  S.  753  ;  6  Fac.  490  * 

335.  Indorsation  —  Procuration  —  Evi- 
dence. —  Observed  by  the  Lord  Chancellor 
(Eld on),  that  an  indorsation  by  procuration 
aoes  not  require  a  special  mandate,  but  may 
be  proved  by  facts  and  circumstances,  Davi- 
son v.  Robertson,  1815,  3  Dow  21. 

336.  Indorsation— May  be  Scored  at  any 
Time. — Parties  held  entitled  to  claim  in  a 
sequestration  on  bills  in  their  hands,  although 
these  had  been  indorsed  by  them  to  other 
parties,  and  the  indorsation  was  not  scored 
seeing  that  the  parties  must  be  held  to  have 
power  to  score  out  the  indorsation  at  any  time. 
Hain  v.  M'Cubbin,  1853, 16  D.  179 ;  26  J.  117  * 

337.  Joint  Acceptors.— A  bill  payable  to 
John  and  addressed  to  James,  and  signed  by 
James  and  Thomas  and  indorsed  by  James, 
held  a  good  document  of  debt  to  John  against 
Thomas,  although  not  signed  by  John,  the  true 
meaning  of  the  document  being  held  to  be,  that 
John  was  to  be  drawer,  and  James  and  Thomas 
joint  acceptors.  Dalrymple  v.  Bryson,  1810, 
Hume  67. 

338.  Joint  Acceptors  —  Presumption  — 
Evidence. — Held  in  a  competition  of  creditors, 
that  a  bill  accepted  jointly  by  a  father  and  son 
for  the  accommodation  (as  alleged)  of  a  son, 
was,  in  the  absence  of  competent  proof  to  the 
contrary,  to  be  presumed  to  have  been  retired 
by  the  son  ;  and  that  a  decree  obtained  by  the 
father,  on  the  spontaneous  admission  by  the 
son,  being  inter  conjunctos,  was  not  competent 
proof  to  the  contrary  ;  and  therefore  an  arrest- 
ment in  virtue  thereof  was  not  available  in 
competition  with  the  son's  other  creditors. 
BaiUie  v.  Wilson,  1840,  2  D.  495  * 

339.  Joint  Adventurers.— Question  as  to 
the  power  of  one  of  two  joint  adventurers  to 
bind  the  other  in  a  bill  debt.  Cameron  v.  Youwj, 
1871,  9  M.  786  ;  43  J.  437* 

340.  Liability  —  Joint  and  Several  — 
Acceptance  "Conjunctly."— If  two  or  more 
parties  accept  a  bill  "conjunctly,"  they  are 
bound,  coniunctlv  and  severally  ;  and  observed, 
that  the  old  decisions  had  reversed  the  meaning 
of  the  word  conjunctly.  MacKeUar  v.  CampbelL 
7Junel811,F..C* 

341.  Liability.— A  bill  for  £100  was  in- 
dorsed with  instructions  to  indorsee  to  remit 
one-half  of  the  proceeds  to  the  drawer,  and  the 
other  to  the  acceptor ;  and  the  indorsee  had 
previously  advanced  £38  to  the  acceptor  (but 
gave  him  no  more),  and  the  drawer  became 
bankrupt.  Found  that  the  indorsee  was  en- 
titled, under  the  bill,  to  recover  the  £38  from 
the  acceptor.  Moffat  v.  Mackenzie,  1822,  2  S. 
75. 

342.  Liability  —  Acceptance  —  Letter 
Agreeing  to  Honour. — A  letter  agreeing  to 
honour  an  unaccepted  bill  drawn  on  the  writer, 
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held,  together  with  the  bill,  a  good  ground  of 
action  against  the  writer  at  the  instance  of  an 
onerous  holder  to  whom  the  letter  was  ad- 
dressed, although  the  writer  alleged  that  he 
got  no  value.  Heriot  v.  Waugh,  1808,  Hume 
58. 

343.  Liability— Acceptor— Suspension— 
Arrestment  in  Hands  of  Acceptor.— A  note 
of  suspension  by  an  acceptor  of  a  bill  pawed  of 
a  charge  by  an  indorsee  upon  consignation  of 
the  amount,  and  caution  for  expenses,  an 
arrestment  having  been  used  in  the  acceptor's 
hands  by  a  creditor  of  the  drawer,  and  the 
arrester  having  appeared  and  offered  to  prove 
that  the  charge  was  for  behoof  of  the  drawer. 
Henderson  v.  Kay,  1845,  8  D.  88. 

344.  Liability— Agent  and  Principal— 
An  agent  drew  in  his  own  name  a  bill  for  the 
price  of  goods  purchased  from  his  constituents, 
which  was  accepted  by  the  purchaser  and  dis- 
counted by  the  agent  with  a  Dank,  without  dis- 
closing the  constituents'  names,  and  the  agent 
and  acceptor  became  bankrupt.  Held  that  the 
constituents  were  not  liable  to  the  bank  al- 
though their  names  did  not  appear  on  the 
bill.  Tetford  v.  James,  Wood,  <t  James,  1824, 
3  Shaw's  App.  220.  Revg.  5  Feb.  1822,  F.  C. ; 
1  &  290* 

345.  Liability— Agent  and  Principal— 
Trustees  for  creditors  employed  the  bankrupt 
as  manager  of  a  coal-work  which  he  had  con- 
veyed to  them ;  and  he  was  in  the  practice, 
with  their  knowledge,  of  accepting,  drawing, 
and  indorsing  bills  in  his  own  name  in  relation 
to  it  Held  that  the  trustees  were  liable  for 
payment  of  one  of  these  bills  although  their 
names  did  not  appear  upon  it  Murray  v. 
Campbell  <fc  Co.,  1827,  6  S.  147  ;  3  Fac.  130  * 

348.  Liability— Agent  and  Principal— 
A  factor  of  Campbell  of  Islay  accepted  a  bill 
for  "£200  Sterling,  for  behoof  of  W.  F.  Camp- 
bell of  Islay,  for  value  received  in  meal." 
Held  in  a  suspension,  that  it  imported  personal 
liability  on  the  part  of  the  factor.  Webster  v. 
M'Calman,  1848,  10  D.  1133;  20  J.  417. 
Chiene  v.  Western  Bank,  1848,  10  D.  1523 ;  20 
J.  576  * 

347.  Liability-Bill  Drawn  on  Behalf  of 
Public  Service.  —  A  bill  drawn  by  the 
Governor  of  the  Bahama  Islands  on  the 
Treasury  in  favour  of  a  party  advancing  money 
for  the  public  service  having  been  at  first 
refused,  but  thereafter  paid,  held  in  a  question 
as  to  interest,  that  he  was  personally  liable. 
Douglas  v.  E.  of  Dunmore,  27  Nov.  1800,  F.  C. ; 
M.  "Bill  of  Exchange,"  App.  No.  11. 

,  348.  Liability — Cautioner  —  Considera- 
tion.—A  woman  accepted  a  bill  duly  ad- 
dressed to  her  by  her  mark  (which  was  her 
usual  mode  of  subscription)  along  with  another, 
and  she  did  not  deny  that  value  was  paid  for 
the  acceptance,  but  merely  alleged  that  she  was 
a  cautioner.  Held  in  a  question  with  an 
onerous  indorsee,  that  she  was  liable  for  the 
amount    Ker  v.  Riddel,  1803,  Hume  50. 


349.  Liability— Cautioner— Reference  to 
Oath. — The  acceptors  of  a  bill  allowed  to 
prove  by  the  oaths  of  the  holder  that  he  (the 
acceptor)  was  only  cautioner  for  another  party 
primarily  liable  for  the  debt,  and  that  the 
holder  had  discharged  the  other  party  on  a 
composition.    Hunters  v.  Evans,   1830,   9  S. 

7a 

350.  Liability— Cautioner— Time  Given 
for  Payment.— Circumstances  in  which  held 
that  a  party  to  a  bill  was,  in  a  question  with 
the  drawers  and  holders,  a  principal  debtor  in 
the  obligation,  and  not  merely  a  cautioner,  and 
consequently  was  not  liberated  by  the  fact  that 
time  nad  been  given  to  the  other  debtor. 
Union  Bank  v.  APMurray,  1873,  10  S.  L.  R 
(H.  L.)  319. 

351.  Liability— Suspension  of  Charge- 
Compensation.— The  acceptor  of  a  bill  which 
had  been  drawn  by  a  factor  in  his  own  name, 
presented  a  note  of  suspension  on  die  ground 
that  the  sum  in  the  bill  was  compensated  by  a 
debt  admitted  to  be  due  by  the  principal  to 
him.  The  court  passed  the  note  on  caution. 
Alexander  v.  Monteath,  1846,  8  D.  810 ;  18  J. 
435. 

352.  Liability— Composition.— A  charge 
upon  a  bill  for  the  full  amount  sustained  to 
the  extent  of  the  composition  payable  under 
a  contract  (by  instalments),  though  the  last 
instalment  was  not  due  at  the  date  of  the 
charge,  it  having  fallen  due  before  judgment. 
Dick  <k  Sons  v.  Murison,  1845,  8  D.  1  ;  18  J.  1  * 

353.  Liability— Consideration.— Circum- 
stances in  which  held  that  a  party  had  not 
proved  that  certain  bills  were  accepted  merely 
by  him  as  agent  for  a  third  party,  and  only 
to  vouch  the  extent  of  the  payee's  advances  to 
that  party,  until  a  certain  share  in  his  trade 
was  given  him,  although  it  was  admitted  that 
the  money  received  for  which  the  bills  were 
given  was  appropriated  for  that  third  party's 
use,  and  he  nad  agreed  to  give  the  payee  the 
share  in  the  concern.  Lawson  v.  Tait,  1779, 
2  Pat.  505. 

354.  Liability  —  Delay  —  Discharge.  — 

Bankers  with  whom  a  bill  (repeatedly  renewed) 
was  discounted,  allowed  it  to  lie  over  for  some 
months  after  it  became  due  without  any  com- 
munication with  the  acceptors;  and  at  the 
request  of  the  drawer  (who  truly  had  no  claim 
of  debt  against  the  acceptors),  they  delivered 
up  to  him  the  bill  on  a  representation  that  he 
would  recover  the  contents  for  them.  About 
fifteen  months  thereafter  they  recovered  pos- 
session of  it,  and  sued  the  acceptors.  Held 
that  the  acceptors  were  not  relieved  of  their 
liability  as  such  by  what  had  occurred.  Eaton, 
Hammond  <fc  Sons  v.  MiCfregor1s  Exrs.,  1837,  15 
S.  1012  * 

355.  Liability  —  Drawer.  —  Question, 
whether  a  party  ex  facie  an  endorsee  was  truly 
drawer,  and  liable  to  account  for  the  value 
of  the  bill.     Scott  v.  Burns,  1822,  1  S.  352. 

356.  Liability— Evidence.— The  trustee 
in  a  sequestration  having  adopted  a  lease,  held 
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liable  for  arrears  of  rent  as  bills  which  had 
been  taken  by  a  factor,  although  the  rent  was 
entered  in  the  factor's  accounts  as  paid. 
Dundas  v.  Morisan,  1867,  20  D.  225  ;  30  J.  120  * 

357.  Liability— Extrinsic  Agreement  to 
Retire. — Bill  of  suspension  by  an  acceptor  of 
a  bill  refused,  although  he  alleged  that  it  was 
one  of  a  series  resolving  into  a  count  and 
reckoning,  it  appearing  that  he  had  agreed  to 
retire  this  bill.  Scott  v.  Stevenson,  1823,  2  S. 
354. 

358.  Liability— Signature  of  Firm- 
Joint- Adventure. — Charge  on  bill  bearing  the 
signature  of  a  firm  and  alleged  to  have  been 
granted  by  a  partner  for  money  advanced  to 
the  firm  for  the  purposes  of  a  joint-adventure, 
suspended,  at  the  instance  of  the  other  partner, 
who  alleged  that  the  bill  had  been  granted 
without  his  knowledge  or  consent,  the  proof 
not  establishing  that  the  money  was  in  fact 
applied  for  the  joint-adventure.  Hunter  v. 
M'Gregor,  1868,  5  S.  L.  R.  256. 

359.  Liability— Indorser.—  A  partner  of 
a  company,  indorsers  of  bills  deposited  with  a 
banker  in  security  of  advances,  held  not  re- 
lieved from  liability  by  the  banker  having 
given  up  one  of  the  bills  which  was  accepted 
by  a  party  prior  to  his  discharge  under  a 
sequestration,  and  taken  one  accepted  by  him 
prior  to  the  sequestration,  and  indorsed  by  a 
partner  in  the  company's  name  after  its  dis- 
solution, but  before  notification.  Ogle  v.  Smith 
&  Co.,  1824,  3  S.  398* 

360.  Liability — Indorser. — Two  directors 
of  a  joint-stock  trading  company  were  parties 
to  a  bill  of  exchange  relative  to  a  private 
transaction.  The  bill  was  indorsed  by  them 
as  individuals  to  a  bank,  and  was  discounted 
by  a  draft  payable  to  the  trading  company  by 
another  bank.  The  draft  was  indorsed  by  the 
two  directors  as  directors  of  the  company,  and 
discounted,  and  the  proceeds  applied  to  the 
company's  purposes.  Both  directors  became 
bankrupt,  and  the  bill  was  dishonoured.  The 
bank  raised  an  action  against  the  company  for 
the  amount  of  the  bill.  Held  that  the  bill  was 
the  individual  debt  of  the  parties  to  it,  and 
not  a  debt  of  the  company.  Observations  on 
the  liability  of  a  principal  when  an  agent 
signs  in  his  own  name  though  on  the  master's 
business.  North  British  Bank  v.  Ayrshire  Iron 
Co.,  1853,  15  D.  782  ;  25  J.  466  ;  2  Stuart  484. 

361.  Liability— Indorser.— Re-indorsation 
by  an  indorsee  to  drawers  (who  were  the  prior 
indorsers)  is  not  a  relevant  ground  of  action 
by  them  against  that  indorsee.  Dickie  v. 
Gutzmer,  1828,  6  S.  637  ;  3  Fac.  675  * 

362.  Liability  —  Indorser— Cheque— De- 
fence that  Signature  is  non  animo  indor- 
sandi. — The  indorser  of  a  bank  cheque  incurs 
liability  for  the  sum  contained  in  it ;  but  it  is 
a  defence  relevant  to  be  sent  to  probation  that 
the  indorser  wrote  his  name  on  the  back  of  it  ■ 
non  ammo  indorsandi.  Macdonald  v.  Union. 
Bank,  1864,  2  M.  963  ;  36  J.  477  * 


363.  Liability  —  Indorser  —  Individual 
and  Partner  of  Indorsing  Firms.— Where  a 
bill  was  indorsed  by  a  party  in  his  individual 
character  and  by  two  firms  of  which  he  was  a 

Eartner,  and  a  discharge  was  granted  by  the 
older  to  one  of  the  firms,  who  paid  a  com- 
position, and  to  the  individual  partners,  in- 
cluding this  partv,  held  that  such  indorser  was 
not  thereby  relieved  from  liability  as  an 
individual  or  as  a  partner  of  the  other  firm, 
who  had  also  indorsed  the  bill.  Sharpe  v. 
Simpson,  1829,  7  S.  901  ;  4  Fac.  1208  * 

364.  Liability— Indorser— Irregularities 
of  Prior  Diligence, — Held  that  the  indorsee  of 
a  bill  was  entitled  to  proceed  de  piano  against 
the  last  indorser,  and  that  it  was  not  relevant 
for  the  latter  to  allege  that  the  indorsee  had 
previously  charged  prior  indorsers,  who  had 
presented  suspensions  on  alleged  irregularities 
m  the  diligence  which  were  still  undisposed 
of.    King  v.  Creightons,  1839, 1  D.  923. 

365.  Liability  —  Joint  Acceptors  —  Dis- 
charge.— A  bill  accepted  by  three  parties  was 
deposited  by  the  drawer  with  a  bank  in 
security  of  advances  on  his  cash  account.  One 
of  the  acceptors  became  bankrupt,  and  was 
discharged  under  a  composition-contract  to 
which  the  bank  were  parties.  In  an  action  at 
the  instance  of  the  bank  against  the  other  two 
acceptors,  one  having  been  assoilzied  on  the 
ground  that  his  signature  was  a  forgery,  held 
(1)  that  the  acceptors  were  not  liable  in  pay- 
ment of  the  bill  unless  it  was  shown  that  a 
balance  was  due  to  the  bank  by  the  drawer  at 
the  maturity  of  the  bill ;  (2)  that  the  effect  of 
the  discharge  to  the  bankrupt  acceptor  was  to 
liberate  the  third  acceptor  from  liability. 
British  Linen  Co.  r.  Thomson,  1853,  15  D.  314  ; 
25  J.  200;  2  Stuart  175* 

366.  Liability— Law  agent  of  Drawer- 
Personal  Bar.— A  bill  of  exchange  was  so 
framed  as  to  afford  an  objection  to  its  validity. 
Held  that  as  the  acceptor  was  the  drawer's  law- 
agent  he  could  not  found  on  the  objection. 
Garden  v.  Rigg,  1748, 1  Pat.  409* 

367.  Liability  —  Partnership.  —  Circum- 
stances under  which  it  was  held  that  a  bill 
granted  by  a  partner  under  the  partnership 
firm  for  a  private  debt  (but  whereby  it  was 
alleged  an  advantage  was  derived  by  the  com- 
pany) was  not  binding  on  it.  Johnstone,  Sharp, 
da  Co.  v.  Phillips,  1822,  1  Shaw's  App.  244  * 

368.  Liability— Partnership.— Question  as 
to  the  power  of  the  managing  partner  to  bind 
a  latent  co-adventurer  in  a  bill  debt.  Cameron 
v.  Young,  1871,  9  M.  786  ;  43  J.  437  * 

369.  Liability— Payment  — Agency. — A 
bank,  collecting  for  the  drawer  of  a  bill, 
received  payment  from  the  drawee  without 
delivering  to  him  the  bill.  Held,  in  action  by 
drawer  against  the  drawee  for  payment,  that 
the  bank  acted  as  agents  for  drawee,  and  that 
the  latter  remained  liable  to  the  drawer. 
Mayer,  etc.  v.  Hamilton,  1865, 3  M.  1066 ;  37  J. 
561* 
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370.  Liability— Payment— Fraud.— ifcW 
a  relevant  defence  to  an  action  on  a  bill,  that 
the  pursuer  had  accepted  from  the  defender's 
agent  a  specific  sum  in  discharge  of  all  bills  in 
his  hands  with  the  defender's  name  on  them, 
and  had  fraudulently  withheld  the  bill  in  ques- 
tion when  he  delivered  the  others,  but  that 
proof  of  such  agreement  was  not  limited  to 
the  writ  of  the  creditor.  Joel  v.  Johnston, 
1860,  22  D.  430 ;  32  J.  180. 

371.  Liability— Presentment  — Delay.— 
The  drawer  of  a  bill  induced  the  holder  to 
delay  presenting  it  to  the  acceptor  for  pay- 
ment when  due.  After  the  protracted  term 
had  elapsed,  the  drawer  had  the  bill  at  his 
own  request  sent  to  him  by  the  holder  to 
receive  payment,  and  thereafter  protested  it 
for  non-payment,  but  neglected  to  use  diligence 
against  the  acceptor,  who  became  insolvent. 
Held  that  the  drawer  was  liable  in  payment  of 
the  bill  and  barred  from  pleading  want  of  due 
negotiation.  Cairns9  Trs.  v.  Brown,  1836,  14 
S.  999 ;  11  Fac.  830  * 

372.  Liability  — Release— Extenflion  of 
Time. — Circumstances  in  a  question  with  the 
payees  of  a  promissory-note,  held  not  to 
amount  to  a  giving  of  time  so  as  to  release 
them.  Edgar  &  Lyon  v.  Robinson,  1826,  2  W. 
&S.  106.    Affg.  3S.  513. 

373.  Liability— Trustee  Signing  as  In- 
dividual.— Bill  of  suspension  refused  of  a 
charge  on  a  bill  granted  by  a  party  as  an 
individual,  who  alleged  that  he  was  a  trustee 
and  only  liable  to  the  extent  of  the  trust 
estate.  Clark  v.  Bank  of  Scotland,  1823,  2  S. 
239. 

374.  Negotiation— Delay.— The  appellant 
sent  three  bills  to  the  respondents  (with  whom 
he  had  dealings  in  business)  for  the  purpose  of 
negotiation  and  payment,  indorsing  them  for 
that  purpose.  The  respondents  delayed  time- 
ously  to  present  the  bills  for  payment,  and 
failed  otherwise  in  duly  negotiating  the  same, 
but  sent  them  to  a  person  in  Glasgow,  with 
whom  they  had  dealings,  who  failed  with  the 
proceeds  in  his  hand.  Held  that  the  appellant 
was  entitled  to  credit  for  the  three  bills  as 
from  the  date  when  they  were  received  in 
Qlasgow.  Brebner  v.  Halibwrton  &  Co.,  1763, 
6  Pat  (Sup.)  753* 

375.  Negotiation  —  Waiver  of  Bight 
Arising  from  Failure  to  Negotiate.— The 
drawer  of  a  bill  of  exchange,  in  the  knowledge 
of  an  objection  to  its  due  negotiation,  asked 
and  obtained  time  to  meet  it.  Held  that  he 
was  barred  from  stating  the  objection  in  de- 
fence to  an  action  on  the  bill.  Observed  that  a 
person  who  draws  a  bill  for  his  own  accommoda- 
tion is  not  entitled  to  plead  against  an  onerous 
indorsee  that  the  bill  was  not  duly  presented 
to  the  acceptor  for  payment.  Shepherd  v. 
Reddie,  1870,  8  M.  619  ;  42  J.  316  * 

376.  Negotiation— Waiver  of  Bight  Aris- 
ing from  Failure  to  Negotiate.— Held  that  a 
letter  written  by  the  drawer  of  a  bill  to  the 
holder,  two  years  after  the  bill  had  become  due 


and  had  been  dishonoured,  requesting  delay, 
and  stating  that  the  drawer  would  not  deal  with 
the  bill  in  any  but  an  honest  way,  precluded 
him,  after  delay  had  been  granted,  from  plead- 
ing that  the  bill  had  not  been  duly  negotiated. 
Allhusen  &  Sons  v.  Mitchell  &  Co.,  1870,  8  M. 
600;  42  J.  294.  Cf.  Cairo's  Trs.  v.  Brown, 
1836,  14  S.  999  ;  11  Fac.  830  * 

377.  Negotiability  —  Stolen  Bills.  —  A 
bank  which  had  paid  on  bills  which  proved  to 
have  been  stolen,  held  entitled  to  payment. 
Scott  <fc  Co.  v.  The  Kilmarnock  Banking  Co.,  27 
Feb.  1812,  F.  C. 

378.  Negotiability— Transferee.— A  bill, 
indorsed  blank  and  lodged  as  a  fund  of  credit 
with  the  acceptor,  may  be  passed  by  him  for 
value  to  anyone,  and  gives  recourse  against  the 
drawer.    Kilgour  v.  Braid,  1800,  Hume  44. 

379.  Notice  of  Dishonour. — Notice  of  the 
dishonour  of  a  bill  payable  in  England,  after 
the  lapse  of  six  days,  held  sufficient  to  the  first 
of  six  indorsers,  each  of  whom  received  notice 
in  their  order,  and  paid  to  their  respective 
indorsees.    Clarkson  v.  Ball,  1831,  10  S.  17  * 

380.  Notice  of  Dishonour.  — Circumstances 
in  which  an  indorser,  in  a  question  of  recourse 
against  an  indorsee,  was  field  not  bound  to 
prove  that  he  had  received  intimation  of  the 
dishonour  of  a  bill  which  he  had  retired. 
Fraser  v.  Urquhart,  1831,  9  S.  723  * 

381.  Notice  of  Dishonour.  —  Circum- 
stances in  which  hdd  that  the  drawer  of  a 
bill  was  not  entitled  to  suspend  a  charge  on 
the  bill  on  the  ground  of  want  of  tinieous 
notice  of  dishonour.  M'Gibbon  v.  Hair,  1868, 
6  S.  L.  R.  182. 

382.  Notice  of  Dishonour— Accommoda- 
tion. -^Question  as  to  notice  by  a  holder  to  the 
drawer  where  the  bill  was  said  to  have  been 
accepted  for  the  drawer's  accommodation. 
Wilson  v.  Pollock,  Gilmour,  db  Co.,  1830,  8  S. 
782. 

383.  Notice  of  Dishonour— Accommoda- 
tion of  Indorsee, — A  bill  being  drawn  for  the 
accommodation  of  an  indorsee,  held  that  to 
entitle  a  subsequent  indorsee  to  recover 
against  the  drawer,  he  must  give  notice  of 
dishonour,  though  there  have  been  no  funds 
in  the  hands  of  the  drawee.  Henderson  v. 
Kerr,  1829,  8  S.  121  * 

384.  Notice  of  Dishonour— Accommoda- 
tion.— If  a  bill  be  accepted  for  the  accom- 
modation of  the  drawer,  he  is  not  entitled  on 
its  dishonour  to  notice,  as  he  must  be  aware 
that  he  had  no  funds  in  the  hands  of  the 
acceptor,  and  that  he  himself  is  the  true 
debtor ;  but  if  it  be  for  the  accommodation  of 
the  acceptor,  who  on  the  credit  of  the  drawer 
gets  the  money,  then  the  case  is  the  same  as 
if  the  drawer  had  paid  value  directly,  and  he 
is  entitled  to  notice  of  the  dishonour.  Gold- 
smid  v.  M'Niell  db  Co.,  26  May  1814,  F.  C. ; 
Hume  37  * 

385.  Notice  of  Dishonour— Accommoda- 
tion.— A  party  drew  and  indorsed  a  bill  for 
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the  accommodation  of  the  acceptor,  and 
delivered  it  to  the  accentor's  brother,  who 
discounted  it,  and  paid  the  contents  to  the 
acceptor,  and  the  brother  was  compelled  to 
retire  it.  Held  that  he  was  not  entitled  to 
recover  from  the  drawer,  as  he  liad  not  duly 
notified  the  dishonour.  Brown,  v.  Kerr,  1809, 
Hume  62. 

386.  Notice  of  Dishonour  —  Bills  of 
Exchange  (Scotland)  Act  1772.— Held  that 
the  rule  of  12  Geo.  m.  c.  73  applies  to  the  case 
of  non-payment  only,  and  that  in  that  of  non- 
acceptance  immediate  notice  must  be  given. 
Banks  v.  Scott,  1818,  Hume  77. 

387.  Notfce  of  Dishonour— Delay.— In  a 

question  among  indorsers,  notification  of  dis- 
honour seventeen  days  after  the  bill  was  pro- 
tested found  sufficient,  there  being  no  undue 
delay.    Andrew  v.  Adam,  2  June  1812,  F.  C. 

388.  Notice  of  Dishonour  —  Delay  — 
Guarantee  of  Payment.— In  an  action  against 
a  party  who  guaranteed  payment  of  a  bill,  to 
whom  notice  of  dishonour  was  not  given  until 
twenty-two  days  after  the  bill  became  due, 
held  that  the  cautioner  was  not  freed  of  his 
obligation  by  want  of  notice  of  dishonour. 
Observed,  that  a  party  who  merely  guaranteed 
payment  of  a  bill  when  due  without  his  name 
being  on  it,  is  not  entitled  to  the  same  notice 
of  dishonour  as  a  drawer  or  indorser.  Brown 
v.  Kirkland,  1861,  23  D.  363  ;  33  J.  183.  Cf. 
Borthwick  v.  Robertson,  1830,  8  S.  857* 

389.  Notice  of  Dishonour  —  Drawer's 
Knowledge  of  Acceptor's  Bankruptcy.— 
The  drawer's  knowledge  of  the  bankruptcy 
of  the  acceptor  of  a  bill  before  the  day  of 
payment  does  not  supersede  the  necessity 
of  due  notification  of  dishonour.  Thomson, 
Still,  &  Go.  v.  M'Ruer,  20  Jan.  1808,  F.  C.  n. 
Colder  v.  Lyall,  22  Dec  1808,  F.  C  * 

390.  Notice  of  Dishonour  —  Drawer 
Barred  from  Pleading  Want  o£—  The  drawer 
and  indorser  of  a  bill,  who  wrote  a  letter 
asking  indulgence  and  promising  to  settle  it, 
held  not  entitled  to  plead,  that  when  he  wrote 
this  letter  he  was  ignorant  of  the  legal  effect 
of  non-notification  of  dishonour,  so  as  to 
enable  him  to  found  on  non-notification  as  a 
defence  against  payment.  Turnbull  v.  Hill, 
1831,  9  S.  456. 

391.  Notice  of  Dishonour— Evidence.— 
Evidence  of  the  writing  of  a  letter  notifying 
the  dishonour  of  a  bill,  alleged  to  have  been 
put  into  a  parcel  and  sent  by  a  carrier  in  place 
of  by  post,  held  insufficient  to  prove  due 
notice.    Brown  v.  Kerr,  1809,  Hume  62. 

392.  Notice  of  Dishonour— Evidence.— 

Proof  by  one  clerk  of  the  agent  of  the  holder 
of  a  bill,  that  he  had  written  a  letter  of  noti- 
fication of  dishonour  to  the  drawer,  and  had 
given  it  to  another  clerk  to  nut  into  the  post 
office,  and  by  that  clerk,  that  to  the  best 
of  his  recollection  he  put  it  into  the  office, 
and  it  never  was  returned,  held  sufficient  to 
establish  notification.  Hamilton  v.  Spowart% 
1813,  Hume  73. 


393.  Notice  of  Dishonour— Evidence.— 

Intimation  of  the  dishonour  of  a  bill  may  be 

5 roved  prout  de  jure.     Sym  v.  Ferguson,  25 
une  1813,  F.  C. 

394.  Notice  of  Dishonour— Evidence.— 

The  drawer  of  an  accepted  bill  having  made  it 
payable  at  his  own  house,  a  notice  was  left  at 
it  by  a  clerk  of  the  holder  on  the  last  day  of 
grace  that  it  was  then  due ;  and  the  clerk 
called  on  two  subsequent  days  for  payment, 
and  left  messages  that  it  was  dishonoured, 
and  the  drawer  was  aware  of  the  dishonour. 
The  notification  held  sufficient  M'Cartney  v. 
Hannah,  1817,  Hume  76. 

395.  Notice  of  Dishonour— Evidence.— 

Evidence  from  the  letter-book  of  a  bank  in 
which  a  letter  of  notification  was  regularly 
engrossed,  and  the  testimony  of  the  officers 
that  the  letters  were  regularly  sent  to  the 
post  office,  although  the  porter  who  carried  the 
letters  could  not  expressly  swear  that  he  had 
carried  the  particular  letter,  held,  under  the 
circumstances,  to  be  sufficient  to  prove  that 
due  notice  had  been  given  to  the  indorser  of  a 
bilL    Qalbraith  v.  Warden,  1820,  Hume  79. 

396.  Notice  of  Dishonour— Evidence.— - 

Intimation  of  the  dishonour  of  a  bill  by  a 
bank  held  proved  by  a  marking  on  the  back  of 
it  by  their  agent,  a  certified  copv  of  a  letter  of 
intimation  by  him,  and  the  oath  of  a  witness 
who  saw  it  put  into  the  post  office  on  its  date. 
Stewart  v.  Wright,  1821, 1  S.  213  * 

397.  Notice  of  Dishonour— Evidence.— 

An  allegation  that  the  indorsee  of  a  bill 
intimated  by  letter  through  the  post  office, 
addressed  to  a  party  who  signed  per  procura- 
tion of  the  drawer,  the  dishonour  of  the  bill, 
and  that  the  drawer  had  at  all  events  waived 
the  effect  of  non-intimation  by  subsequent 
acts,  remitted  to  the  jury  court  Murray  <£• 
Son  v.  Morrison  db  Son,  1824,  3  S.  202. 

398.  Notice  of  Dishonour— Evidence. — 

Circumstances  in  which  the  court  held  that  the 
testimony  of  a  single  witness  as  to  putting  a 
notice  of  dishonour  of  a  bill  into  the  post 
office  was  not  sufficient  evidence  of  notice  of 
the  dishonour  of  the  bill.  Nelson  v.  Dtn- 
woodie  1830,,  8  S.  605. 

399.  Notice  of  Dishonour— Evidence. — 

Where  a  letter  from  the  drawer  to  the  holder 
regretted  that  the  bill  was  so  long  overdue, 
and  a  letter  written  after  the  time  when 
notice  should  have  been  sent  implied  that 
it  had  been  received,  a  plea  of  non-notification 
of  the  dishonour  repelled.  Mills  v.  Hamilton, 
1830,  9  S.  111. 

400.  Notice  of  Dishonour— Evidence. — 

Held  sufficient  to  establish  notification  of  dis- 
honour of  a  bill  that  the  agent  of  a  bank  with 
whom  the  bill  had  been  discounted  deponed 
that  he  wrote  a  letter  to  the  indorser  intima- 
ting the  dishonour,  and  that,  according  to  the 
practice  of  his  office,  it  was  put  into  the 
post  office  by  him  or  his  clerks  on  the  same 
day ;    and    this    was    corroborated     by    a 
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clerk.  Sandman  v.  Thomson,  1831,  10  S.  4 ; 
7  Fac.  1. 

401.  Notice  of  Dishonour  — Evidence.— 

The  holder  of  a  bill  proved  by  his  clerk  that 
it  was  his  regular  practice  to  send  notices 
of  the  dishonour  of  bills,  that  these  were 
copied  into  the  letter-book,  that  a  copy  of  the 
letter  as  to  the  bill  in  question  was  in  the  book, 
that  there  was  a  marking  on  the  bill  that 
intimation  had  been  made,  and  that  the  clerk 
was  in  the  practice  of  putting  the  letters  of 
intimation  into  the  post  office,  and  he  had  no 
doubt  he  had  intimated  the  dishonour  in 
the  usual  way.  Held,  combined  with  other 
slight  circumstances,  that  there  was  sufficient 
evidence  of  intimation  of  dishonour  to  the 
drawer.  Robertson  v.  Gamack,  1835,  14  S. 
139* 

402.  Notice  of  Dishonour  —  Evidence.— 

In  a  question  as  to  the  due  intimation  of  the 
dishonour  of  a  bill  to  the  drawer  by  the  holder, 
found  that  the  express  deposition  by  one 
clerk  of  the  holder  that  he  had  seen  the  letter 
of  notification  written,  and  had  put  it  into  the 
post  office  addressed  to  the  drawer,  corroborated 
by  the  testimony  of  two  other  clerks,  that  it 
was  the  invariable  practice  of  the  holder  to  give 
notice  of  the  dishonour  of  bills,  was  sufficient, 
although  no  copy  of  the  letter  was  preserved, 
and  no  letter-book  was  produced.  Stock  v. 
Aitken,  1848,  9  D.  75  ;  19  J.  16. 

403.  Notice  of  Dishonour— Foreign  Bill 
—Recourse. —  A  bill  drawn  by  a  Scottish 
creditor  on  an  English  debtor  and  indorsed 
to  a  party  in  England  is  a  foreign  bill,  and 
notice  of  dishonour  must  be  sent  within 
three  poets,  failing  which,  recourse  against 
the  drawer  is  lost.  Ferguson  d  Co.  v.  Belsh, 
17  June  1803,  F.  C. 

404.  Notice  of  Dishonour— Inland  BilL— 
If  an  inland  bill  be  protested  on  a  Saturday, 
due  notice  of  dishonour  to  a  party  living  where 
the  bill  is  payable  is  given  on  the  Monday 
following.  Mackenzie  v.  DoU,  1861,  23  D. 
1310;  33  J.  663* 

#  405.  NoticeofDiahonour— LetterPromis- 
ing  to  Indorse.— Watt  gave  to  Wiseman  a 
letter  addressed  to  a  bank  agent  in  these 
terms:  "Should  Mr.  Alex.  Wiseman  present 
his  acceptance  to  you  at  four  months'  date  for 
£30  Sterling,  I  shall  indorse  the  same  on 
presentation/'  Wiseman  presented  the  letter 
and  a  bill  accented  by  him,  but  having  no 
drawer's  name,  dated  on  the  following  day  for 
£30  at  four  months  to  the  bank,  who  dis- 
counted it,  but  did  not  present  it  for  indor- 
sation, nor  take  a  protest  when  it  was 
dishonoured,  but  sent  notice  to  Watt  within 
fourteen  days  thereafter.  Held  that,  according 
to  the  import  of  the  letter,  Watt  was  bound  to 
pay,  and  could  not  plead  that  there  had  not 
been  due  negotiation.  Watt  v.  National  Bank 
of  Scotland,  1839, 1  D.  827  ;  14  Fac.  900* 

406.  Notice  of  Dishonour— Misdirected 
Letter. — A  letter  of  advice  of  dishonour  of  a 
bill  intended  for  W.  M.,  residing  at  "Stoop"  j 


(a  village  in  the  immediate  vicinity  of 
Dumfries,  which  was  the  post  town),  but 
addressed  to  W.  M.,  "Trench,"  Dumfries 
(Trench  being  another  village  in  the  immediate 
vicinity  of  Dumfries),  and  put  into  the  post 
office  of  Castle- Douglas,  about  twenty  miles 
distant,  held  not  sufficient  proof  of  notification. 
MiUigan  v.  Barbour,  1829,  7  S.  489;  4  Fac 
637. 

407.  Notice  of  Dishonour— Negligence  of 
Holder. — An  acceptor  having  failed  to  retire 
a  bill,  the  drawer  wrote  to  the  holder  promis- 
ing to  see  it  paid  in  fourteen  days,  and  within 
that  time  drew  a  new  bill  for  the  amount  at 
ten  days  on  the  acceptor,  which  he  sent  to 
the  holder,  requesting  nim  to  get  it  accepted, 
and  to  advise  speedily.  The  holder  presented 
it,  but  it  was  not  accepted,  of  which  he  sent 
no  notice  to  the  drawee ;  and  when  it  fell  due, 
he  did  not  present  it  for  payment,  and  no 
notice  of  dishonour  was  sent  to  the  drawer 
for  above  two  years,  by  which  time  the  drawee 
was  insolvent  Held  in  an  action  by  the 
holder  against  the  drawer  under  the  first  bill 
and  relative  letter  of  guarantee,  that  the 
drawer  was  freed  bv  the  negligence  of  the 
holder.  Smith  v.  Wright,  1829,  8  S.  124 ; 
5  Fac  131. 

408.  Notice  of  Dishonour— Partner  of  a 
Firm  —  Recourse, —  Circumstances  in  which 
held  that  the  holders  of  a  bill  had  not  lost 
their  recourse  against  an  individual  partner 
of  a  dissolved  firm  by  not  having  given  him 
notice  of  the  dishonour  of  a  bill  by  the  firm 
of  which  he  had  been  a  member.  Muir  v. 
Dickson,  1860,  22  D.  1070 ;  32  J.  495* 

409.  Notice  of  Dishonour— Personal  Bar. 
— The  drawer  of  a  bill,  after  receiving  notice 
of  the  bankruptcy  of  the  acceptor  during  its 
currency,  wrote  to  the  holder,  both  before 
and  after  it  fell  due,  in  terms  expressive  of 
his  intention  to  pay  it  Held  that  although 
no  formal  notice  of  the  dishonour  was  given 
to  him,  yet  he  had  so  acted  as  to  bar  himself 
from  pleading  that  objection,  and  had  under- 
taken to  pay  the  bill.  Watt  v.  FuUerton,  1816, 
Hume  74. 

410.  Notice  of  Dishonour— Recourse.— 

The  drawer  of  a  bill  which  had  been  indorsed 
to  a  bank  agreed  to  give  the  acceptor  indul- 
gence for  a  month  from  the  time  it  fell  due, 
and  authorised  him  to  show  a  letter  to  that 
effect  to  the  bank ;  and  the  bank  in  conse- 
quence allowed  the  bill  to  lie  over  without 
intimation  of  dishonour,  either  when  it  fell 
due  or  at  the  expiry  of  the  month.  Question, 
whether  the  bank  had  thereby  lost  recourse 
against  the  drawer.  Campbell  &  Co.  v.  Patten, 
1833, 12  S.  269. 

411.  Notice  of  Dishonour— Recourse- 
Part  Payment. — Where  a  bill  is  dishonoured 
and  duly  protested,  it  is  a  question  of  circum- 
stances what  is  due  notice  to  the  drawer ;  and 
if  the  drawer  and  indorser  have  changed  his 
residence,  and  the  holder  makes  diligent  in- 
quiry in  vain  to  find  him,  he  does  not  lose 
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recourse ;  neither  does  he  do  so  by  accepting 
a  partial  payment  made  on  behalf  of  the 
acceptor.  Hodgson  &  Donaldson  v.  Bushby, 
1783,  2  Pat.  607.    Affg.  M.  1610  * 

412.  Notice  of  Dishonour— Verbal  In- 
timation.—The  acceptor  of  a  bill  became 
bankrupt  before  it  fell  due,  and  notified  this 
by  circular  to  his  creditors,  and  among  others 
to  the  drawer  ;  and  a  clerk  of  the  bank  with 
which  it  had  been  discounted  gave  verbal 
notice  to  a  servant  of  the  drawer,  who  lived 
in  the  same  town,  that  it  was  due.  Held 
sufficient  notification  to  preserve  recourse  (and 
verbal  intimation  sustained  in  the  cases  of 
Gilchrist  v.  MlPherson,  6  Feb.  1810,  and 
Anderson,  8  July  1818).  Mill  v.  Salheld  &  Co., 
1805,  Hume  54. 

413.  Notice  of  Dishonour  —  Waiver.— 

Bill  of  suspension  passed  to  try  a  question  of 
waiver  of  notice.     Allan  v.  M'Donald,  1827, 

6  S.  260. 

414.  Payment.-—  Question  as  to  whether  a 
bill  had  been  paid  to  a  bank  agent,  it  having 
been  found  in  his  repositories,  and  the  bank 
having  charged  upon  it.  McLaren  v.  Leith 
Bank,  1822,  1  S.  272. 

415.  Payment— A  Bill  not  a  Payment  of 
Debt. — "I  believe  the  law  in  Scotland,  in 
respect  of  bills,  is  this,  that  unless  it  appears 
that  the  bill  is  expressly  taken  in  payment 
(of  a  sum  due),  it  is  never  considered  a  pay- 
ment until  it  becomes  actually  paid."  Per  the 
Lord  Chancellor  in  North  British  Insurance  Co. 
v.  Barker,  1833,  6  W.  &  S.  323  * 

416.  Payment. — An  indorsee  is  not  bound, 
by  taking  payment,  to  grant  an  assignation 
against  any  obligant  on  the  bill  except  the 
acceptor.  Cameron  v.  Robertson,  1830,  8  S.  430 ; 
5  Fac.  353  * 

417.  Payment  by  Third  Party— Refusal 
— An  indorsee  who  has  raised  diligence  on  a 
bill  is  not  entitled  to  refuse  payment  from  a 
third  party  and  to  grant  an  assignation  without 
recourse  on  the  indorsee.    Rainnie  v.  Milne, 

7  Mar.  1822,  F.  C. ;  1  S.  377  * 

418.  Payment  by  Third  Party— Bights 
against  all  Parties.— A  party  who  guaranteed 
and  eventually  paid  to  the  holder  a  bill,  and 
obtained  an  assignation  thereto,  held  to  have 
paid  it  on  behalf  of  the  acceptor  alone,  and  in 
reliance  for  relief  upon  funds  placed  at  his 
disposal  by  friends  of  the  acceptor,  and  there- 
fore he  was  not,  in  the  special  circumstances, 
entitled  to  rank  upon  the  estate  of  an  indorser ; 
but  observed,  that  it  is  the  general  rule,  that 
when  a  person  pays  out  of  his  own  funds  a 
bill  to  which  he  is  no  party,  and  is  put  in 
right  of  it,  he  is  entitled  to  claim  against  all 
the  obligants  as  the  holder  could  have  done, 
although  he  may  have  paid  on  account  or  at 
the  reauest  of  a  party  to  the  bill,  who  could 
either  nave  only  claimed  against  some  of  the 
obligants,  or,  as  being  the  primary  debtor, 
could  not  have  claimed  against  any  of  them. 
Johnstone  v.  Inglis*  Tr.,  1843,  5  D.  1396; 
15  J.  458  * 


419.  Payment— Application  to  Debts.— 
Where  a  bill  on  which  there  were  several 
obligants  was  indorsed  to  the  agent  of  a  bank 
to  recover  payment  (as  was  alleged),  he  was 
not  bound  to  apply  to  the  bill  money  received 
by  him  from  one  of  them  (who  was  his  debtor), 
but  without  special  reference  to  the  bill. 
M  'Leod  v.  WKenzie,  1821,  1  S.  86  * 

420.  Payment— Application  to  Debts.— 
Circumstances  in  which  held  (1)  that  an  ac- 
count between  two  parties  was  an  account 
current  to  which  the  principle  was  applicable, 
that  indefinite  payments  are  by  law  appropri- 
ated to  the  extinction  of  the  items  of  debit  in 
their  order  in  the  account ;  and  (2)  that  a  pro- 
missory-note by  the  debtor  in  the  account  and 
another  party,  the  proceeds  of  which  were 
in  the  account,  was  extinguished  by  the 
payments  subsequently  made  by  the  debtor 
in  the  account  current.  Lang  v.  Brown,  1859, 
22  D.  113 ;  32  J.  64* 

421.  Pavment— ApplicationtoPartdcular 
Debt. — A  bank  holding  funds  belonging  to  a 
party  who  was  debtor  to  it  (1)  in  a  bill  for 
his  own  behoof  along  with  another  as  co- 
obligant,  and  (2)  in  a  bill  which  he  had 
accepted,  and  for  payment  of  which  the  bank 
held  a  third  party  bound  in  a  promissory  - 
note  in  collateral  security,  on  demand  of  this 
third  party  imputed  such  funds  rateably  in 
extinction  of  the  debts  due  under  both  bills. 
Held  in  an  action  against  this  third  party  by 
the  co-obligants  in  the  first  bill,  tnat  the 
bank  was  entitled  so  to  impute  the  funds  in 
its  hands.  Dickson  v.  Moncrieff,  1853,  16  D. 
24 ;  26  J.  26. 

422.  Payment— Cancellation— Action  by 
Indorsee— Evidence. — A  bill  of  exchange  bore 
a  general  receipt  of  payment  by  the  last  in- 
dorsees, and  had  the  name  of  the  acceptors 
cancelled.  A  prior  indorsee  raised  an  action 
for  the  contents  against  the  acceptor  upon  the 
averment  that  he  had  provided  the  funds  by 
which  the  bill  was  retired.  Held  that  he  was 
limited  in  his  proof  to  the  writ  or  oath  of 
the  acceptor.  Martin  v.  Smith,  1854,  17  D. 
143;  27  J.  44. 

423.  Payment— Composition— Evidence 
—Writ  or  Oath.— The  holder  of  a  bill  for 
£43,  7s.  agreed  to  discharge  it  on  payment  of  a 
composition,  on  condition  that  it  should  be  paid 
within  two  months ;  and  after  the  expiration 
of  that  time  he  proceeded  to  do  diligence  for 
the  amount  of  the  bill,  leas  £17,  which  he 
alleged  was  the  value  of  goods  returned,  but 
which  sum  nearly  corresponded  with,  and 
the  acceptor  alleged  was,  the  amount  of  the 
composition.  Held  that  as  there  was  no 
evidence  by  writ  or  oath  of  the  payment  of 
the  composition,  effect  must  be  given  to  the 
biU.  Gallon  v.  Shanks,  1851,  14  D.  41 ;  24  J. 
23 ;  1  Stuart  39. 

424.  Payment— Delivery  of  BUI— Held 
that  an  acceptor  of  a  bill,  with  whose  funds 
it  was  retired,  after  being  discounted  at  a 
bank,  was  entitled  to  have  the  bill  delivered 
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to  him.    Thomson  v.  Izat,  1841,  4  D.  136; 
14  J.  62. 

425.  Payment— Evidence.— An  allegation 
of  payment  of  two  bills  found  in  the  repositories 
of  a  party  deceased,  repelled,  there  being  no 
satisfactory  or  competent  evidence  in  support 
thereof.  WaddsWs  Trs.  v.  Scott,  1833,  11  S. 
655. 

426.  Payment— Evidence.— Proof  before 
answer  allowed  to  explain  documents  alleged 
to  instruct  discharge  of  a  debt  contained  in 
two  promissory-notes  in  possession  of  the 
creditor  in  the  obligation.  Macvean  v.  Maclean, 
1873, 11  M.  606 ;  45  J.  470* 

427.  Payment — Evidence— Presumption. 
—Held  that  a  bill  accepted  by  a  writer  to  the 
signet  in  favour  of  his  clerk,  which  was  found 
in  the  pocket  of  the  clerk  at  his  death  and  did 
not  appear  to  have  been  discounted,  could  not 
be  presumed  to  have  been  paid,  although  the 
W.S.  had  an  entry  in  his  books  on  the  day 
it  fell  due  of  payment,  and  more  than  four 
years  had  elapsed,  and  the  clerk  was  in  needy 
circumstances.    Irvine  v.  Lang,  2  D.  804. 

428.  Payment— Evidence— Writ  or  Oath. 
—In  an  action  of  repetition  by  one  brother 
against  the  executor  of  another,  the  pursuer 
averred  that  he  had  retired  bills  and  made 
other  disbursements  on  behalf  of  the  deceased. 
Proof  limited  to  writ  or  oath.  Fairbairn  v. 
Fairbairn,  1868,  6  M.  640 ;  40  J.  332  * 

429.  Payment— Evidence— Writ  or  Oath. 

—An  acceptor  who  was  charged  by  the  drawer 
of  a  bill,  alleged  that  he  sent  the  money  by 
a  third  party,  who  paid  it  to  the  drawer,  and 
the  drawer  admitted  that  he  received  a  sum 
from  the  third  party,  but  alleged  that  it  was 
in  payment  of  a  debt  due  to  him  by  that  party, 
ana  maintained  that  payment  could  be  proved 
only  by  his  writ  or  oath.  A  condescendence, 
before  further  answer,  of  facts  by  the  acceptor 
allowed.  Crichton  v.  Walt,  1831,  9  S.  516 ;  11 
S.964. 

430.  Payment— Markings  on  Back  of 
Rill. — From  markings  on  the  back  of  a  bill 
it  was  held  that  the  bill  had  not  been  paid 
in  cash  but  had  been  retired  by  another  bill. 
Johnston  v.  Barbour,  1831,  3  J.  503  * 

431.  Payment— Imputed  to  One  of  Two 
Billi. — The  holder  of  two  accepted  bills 
arrested  for  the  amount  of  both  in  the  hands 
of  the  same  debtor,  and  recovered  a  partial  and 
indefinite  payment.  Held  in  a  question  with 
the  drawer  of  one  of  the  bills,  that  the  holder 
was  entitled  to  impute  the  money  entirely 
to  the  other  bill.  Dick  v.  Baird,  1838,  16  S. 
1197. 

432.  Payment— Presumption— Receipt— 
Evidence. — A  receipt  for  the  contents  on  the 
back  of  a  bill  presumes  payment  by  the 
acceptor,  or  on  his  behalf ;  and  the  circumstance 
that  his  brother-in-law,  an  indorsee  (who  was 
aware  that  it  was  for  the  accommodation  of 
the  acceptor),  was  in  possession  of  the  bill, 
with  the  receipt  scored,  held  not  sufficient  to 


redargue  the  presumption.  Brown  v.  Kerr, 
1809,  Hume  62.  Cf.  Webster  v.  Thomas,  15 
Jan.  1819,  F.  C.  Jackson  v.  Williamson,  1825, 
4  S.  292  ;  1  Fac.  115  * 

433.  Payment— Part  Renewal— Bank- 
ruptcy.—The  drawer  of  a  bill  of  £704 
discounted  with  a  bank,  offered  to  retire  it 
by  transmitting  another  of  £140,  and  applying 
in  payment  of  the  balance  a  sum  at  his  credit 
in  nis  account.  The  offer  was  accepted,  and 
the  new  bill  transmitted ;  but  the  drawer 
thereafter  became  bankrupt,  while  the  bill  of 
£704  remained  with  the  bank.  Found  in  a 
question  with  the  acceptor,  that  the  bank  could 
not  impute  the  second  bill  and  the  balance  at 
the  credit  of  the  account  to  the  other  trans- 
actions with  the  drawer,  so  as  to  have  recourse 
upon  the  acceptor  of  the  bill  for  £704.  Allan 
v.  Allan  &  Co.,  1831,  9  S.  619  * 

434.  Payment— Repetition.— A  party  was 
intrusted  with  a  bill  to  retire  a  previous  one, 
which  the  person  who  gave  the  bill  was  not 
bound  to  pay,  and  he  applied  the  proceeds  to 
other  purposes.  Held  liable  to  repeat  the 
amount  to  the  person  from  whom  he  received 
it,  although  the  first  bill  was  ultimately 
retired  by  the  proper  debtors  in  it.  Mackin- 
tosh v.  Cooper,  1829,  7  S.  782. 

435.  Payment— Suspension.— In  a  note 
of  suspension  the  debtor  upon  a  bill  averred 
that  the  bill  was  granted  m  implement  of  a 
composition-contract,  the  amount  due  under 
which  had  been  paid.  The  Court,  in  respect 
of  certain  documents  produced  by  the  corn- 
plainer,  prima  facie  supporting  this  averment, 
passed  the  note  without  caution.  MfKelvis 
v.  Bryce,  1870,  7  S.  L.  R.  262. 

436.  Payment— Suspension.— A  general 
allegation  by  the  drawer  of  a  bill,  that  on 
an  accounting  between  the  holders  and  the 
acceptor  the  bill  would  be  found  to  be  paid, 
held  not  a  relevant  reason  of  suspension. 
Henderson  v.  Elliot  &  Foster,  1824,  3  S.  30. 

437.  Payment  supra  protest— Recourse 
against  Drawer— Notice  of  Dishonour.— 
Found  that  one  who  had  retired  bills  in 
London  supra  protest,  for  the  honour  of  the 
drawer  (who  was  in  Scotland),  was  not  de- 
barred of  his  recourse  against  the  drawer, 
although  he  did  not  give  notice  of  the  dis- 
honour of  the  bills  for  eight  days.  Also  found 
that  this  was  a  sufficient  notification  of  the 
dishonour  of  other  bills  retired  in  the  same 
way,  although  payable  after  the  date  of  the 
letter.  Ochterlony  v.  Hunter,  1745,  1  Pat. 
396.  Altg.  1743,  Kil.  73 ;  Elc.  voce  Bill,  No. 
32  ;  M.  1567 ;  Br.  S.  v.  733* 

438.  Possession  —  Presumption  —  Evi- 
dence.— Although  an  acceptor  was  in  posses- 
sion of  a  bill,  yet,  as  it  was  proved  to  have 
been  abstracted  from  a  messenger  (to  whom  it 
had  been  entrusted  by  the  holder),  and  was 
not  indorsed  nor  discharged,  and  the  acceptor 

Sve  a  false  account  of  the  mode  in  which  he 
d  got  it,  the  presumption  chirographum,  etc., 
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was  overcome  and  restitution  ordered.  Edward 
v.  Fyfe,  1823,  2  S.  431  * 

439.  Prescription— Accommodation  Bill. 

— An  onerous  indorsee  held  entitled,  without 
reference  to  oatb,  to  payment  of  a  bill  from  the 
acceptor  after  the  lapse  of  six  years,  in  respect 
the  acceptor  admitted  that  he  had  accepted  the 
bill  for  the  accommodation  of  the  drawer  with- 
out value,  and  did  not  allege  payment,  although 
he  pleaded  the  statute.  Phihp  v.  Milne,  15  Jan. 
1800,  F.  C. ;  M.  "Bill  of  Exchange,"  App.  No.  9* 

440.  Prescription— Acknowledgment  of 
Prescribed  Bill — Acknowledgment  of  a  bill 
after  the  prescriptive  period  need  not  disclose 
specific  value.  APGregor  v.  M'Gregor,  1860, 22 
D.  1264  ;  32  J.  565  * 

441.  Prescription  —  Action  on  Debt.— 
Although  a  bill  has  been  granted  for  a  debt 
and  has  prescribed,  yet  an  action  on  the  debt 
is  not  barred  by  the  prescription.  Hunter  v. 
Thomson,  1843,  5  D.  1285 ;  15  J.  546.  Of. 
Blake  v.  Turner,  1860, 23  D.  50 ;  33  J.  5.  Nor 
is  payment  presumed  from  the  bill  being  pre- 
scribed. Sinclair  v.  Sinclair,  1823,  2  S.  600. 
But  cf.  Stirling  v.  Lang,  1830,  8  S.  638 ;  5  F. 
495.* 

442.  Prescription— Admission.— Circum- 
stances held  to  infer  an  acknowledgment  by  an 
executrix  of  resting-owing  sufficient  to  bar 
prescription.  M'Tavuh  v.  Lady  Saltoun,  1825, 
3  S.  472* 

443.  Prescription  —  Admissions.  —  Al- 
though a  defender  admitted,  in  his  defences 
to  an  action  on  a  prescribed  bill,  that  he  had 
accepted  it,  but  alleged  that  he  had  got  no 
value,  and  that  it  was  granted  in  fraudemoi 
the  Bankrupt  Act,  held  not  precluded  from 

§  leading  the  sexennial  prescription.    Clarkson's 
to.  v.  Gibson,  8  June  1820,  F.  C  * 

444.  Prescription  —  Admission,  —  Ques- 
tion, whether  the  acknowledgment  of  the  sub- 
sistence of  a  debt  by  the  trustees  of  the 
deceased  debtor,  who  entered  on  their  office 
after  the  years  of  prescription,  be  sufficient  to 
obviate  the  plea  of  prescription  of  a  bill  in  a 
question  with  creditors.  Wood  v.  Howden,  etc., 
1843,  5  D.  507  ;  15  J.  260* 

445.  Prescription  —  Admissions.  —  Held 
that  letters,  after  the  lapse  of  six  years  from 
the  time  of  payment  of  a  bill,  admitting  the 
constitution  of  the  debt,  but  alleging  that  it 
had  been  compensated,  barred  the  sexennial 
prescription,  and  that  the  alleged  counter- 
claims must  be  established  by  the  debtor. 
Macdonald  v.  Crawford,  1834,  12  S.  533  * 

446.  Prescription  — Admission  — Quali- 
fied.— In  an  action  on  a  prescribed  bill, 
defender  admitted  that  he  had  signed  the  bill 
for  money  advanced,  but  only  on  the  under- 
standing that,  as  soon  as  certain  heritable 
security  had  been  given  by  the  person  to  whom 
the  money  was  paid,  his  acceptance,  which  was 
merely  as  cautioner,  should  be  extinguished. 
Held  that  the  admission  was  coupled  with  an 
intrinsic  qualification  which  imported  extinc- 


tion of  the  debt,  and  was  consequently  insuffi- 
cient to  prove  resting-owing.  Galloway  v. 
Moffat,  1845,  7  D.  1088 ;  17  J.  561* 

447.  Prescription.— An  acceptor  of  a  bill, 
"  as  security  jointly  and  severally,"  has  not  the 
benefit  of  a  cautioner  under  the  Act  1695,  c.  5. 
Sharp  v.  Hervey,  24  June  1808,  F.  C. ;  M."Bill 
of  Exchange,"  App.  No.  22  * 

448.  Prescription— Co-Acceptors— Effect 
of  Admissions. — Although  one  of  two  joint 
obligants  in  a  bill  deponed,  in  an  action 
brought  after  six  years,  that  he  merely  signed 
the  bill  at  the  request  of  the  drawer  without 
receiving  the  value,  yet  having  admitted 
that  the  value  was  paid  to  the  other  acceptor 
and  that  he  had  not  paid  the  bill,  held  liable. 
Laidlaw  v.  Hamilton,  1826,  4  S.  636 ;  1  Fac 
606* 

449.  Prescription— Co-Acceptors— Effect 
of  Admissions. — Markings  of  interest  on  a 
bill  after  six  years  by  one  co-acceptor,  held  not 
sufficient  to  elide  the  plea  of  prescription  on 
the  part  of  another ;  and  observed,  that  the  writ 
or  admission  of  a  party  does  not  give  rise  to 
a  new  course  of  prescription,  but  that  the  debt 
becomes  subject  to  the  ordinary  rules  of  law. 
M'Indoc  v.  Frame,  18  Nov.  1824,  F.  C. ;  3  S. 
295* 

450.  Prescription— Co- Acceptors— Refer- 
ence to  Oath. — An  oath  by  one  of  two  ac- 
ceptors of  a  bill  six  years  past  due,  admitting 
that  he  signed  the  bill  and  had  not  paid  it, 
but  denying  that  he  had  received  the  contents, 
held  sufficient  to  elide  prescription  as  to  him. 
M'Neill  v.  Blair,  21  Jan.  1825,  F.  C. ;  3  S.  459* 

451.  Prescription— Date.— Where  a  bill 
is  payable  on  demand,  prescription  runs  from 
its  date.  Stephenson  v.  Stephenson's  Trs.$  16  June 
1807,  F.  C.  j  M.  "Bill  of  Exchange,"  App. 

No.  20  * 

452.  Prescription— Date— Day  of  Grace. 

— Prescription  runs  from  the  last  dav  of  grace. 
Douglas,  Heron  &  Co.  v.  Grant,  1796,  3  Pat. 
503* 

453.  Prescription— Decree  in  Absence  on 
Prescribed  Bill— Reponing  the  Debtor's 
Representatives. — The  representatives  of  a 
debtor  in  a  prescribed  bill  were  reponed  against 
a  decree  in  absence  pronounced  in  an  action  on 
the  bill  in  which  was  contained  a  reference  to 
the  debtor's  oath.  Nicholson  v.  M'Leod,  23 
Nov.  1810,  F.  C .* 

454.  Prescription— Diligence.— Although 
a  bill  was  duly  protested  and  letters  ol  horning 
raised  thereon,  yet  as  no  charge  was  given  to 
the  debtor  till  after  the  lapse  of  the  sexennial 
prescription,  held  that  arrestment  was  incom- 
petent, and  not  relevant  to  sustain  the  arrest- 
ment that  the  debt  was  proved  by  the  oath  of 
the  debtor.  Armstrong  v.  Johnstone,  16  May 
1804,  F.  C. ;  M.  11140. 

455.  Prescription  —  Evidence.  —  Pre- 
scribed bills  allowed  to  be  founded  on  in 
accounting  between   agent   and  principal  as 
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evidence  of  discharge.    Hall  v.  ArnoL  1837, 16 
S.263* 

45ft.  Prescription— Evidence  of  Debt— 
A  promissory-note,  although  prescribed,  held 
sufficient  along  with  a  relative  letter  to  prove 
a  claim  in  a  sequestration.  Nisbet  v.  Neil's 
Tr.,  1869,  7  M.  1097  ;  41  J.  637  * 

457.  Prescription  —  Interruption.  —  The 
prescription  of  bills  found  not  to  be  barred  by 
the  representative  of  the  granter  swearing  that 
he  never  heard  of  the  bill,  and  did  not  Know 
whether  it  was  paid  or  not.  Stirling  v. 
Henderson,  11  Mar.  1817,  F.  C  * 

458.  Prescription  —  Interruption.  —  The 
holder  of  a  bill  which  was  not  prescribed 
acceded  to  a  trust  deed  for  creditors,  which, 
with  the  deed  of  accession  and  the  infef tment 
following  thereon,  narrated  the  debt;  and  it 
was  recognised  in  the  correspondence  of  the 
trustee,  in  the  minutes  of  the  creditors,  and  in 
the  deed  of  reconveyance  of  the  estate  to  the 
heir  of  the  truster  (the  truster  having  died) ; 
and  in  the  meanwhile  six  years  elapsed.  Held 
that  prescription  could  not  be  opposed  to  a 
demand  for  the  debt.  Ettles  v.  Robertson,  1833, 
11  S.  397.  Rev.  on  another  point,  1834, 
7  W.  &  S.  176. 

459.  Prescription  —  Interruption.  —  After 
a  party  had  by  a  decree  in  absence  obtained 
payment  of  a  prescribed  bill  by  sale  of  the 
debtor's  (a  minor)  estate,  he  was  held  bound  to 
refund  the  amount  to  the  trustee  on  the 
minor's  estate.  APNichol  v.  WNeill,  1821. 
1  S.  175  * 

460.  Prescription  —  Interruption  —  Ac- 
tion.— The  indorsee  of  a  bill  having  brought 
an  action  of  payment,  within  the  six  years  of 
prescription,  against  the  acceptor,  and  obtained 
decree,  the  latter  made  payment,  and  the 
indorsee  granted  an  assignation  in  favour  of  a 
party  on  account  of  the  acceptor,  who,  after 
the  lapse  of  the  six  years,  instituted  an  action 
against  the  drawer  as  the  true  debtor.  Held 
that  the  action  was  not  barred  by  the  sexennial 
prescription.  Roy  v.  Campbell,  1850,  12  D. 
1028  ;  22  J.  450  * 

461.  Prescription  —  Interruption  —  Ac- 
tion.— Held  that  a  bill  being  produced  in  a 
process  of  suspension,  and  founded  on  in  com- 
pensation, was  sufficient  action  to  interrupt 
the  sexennial  prescription.  Ross  v.  Robertson, 
1855,  17  D.  1144 ;  27  J.  596.* 

462.  Prescription  —  Interruption  —  Ac- 
tion on  Bill. — Action  raised  against  some  of 
the  representatives  of  a  deceased  granter  of  a 
bill,  held  to  prevent  prescription  in  favour  of 
other  representatives.  Paxton  v.  Forster,  1842, 
4  D.  1515  * 

463.  Prescription— Interruption— Admis- 
sion of  Debt. — Trustees  having  through  their 
factor  or  agent  borrowed  a  sum  of  money, 
granted  a  bill  at  one  day's  date  in  their  in- 
dividual  names,  and  paid  through  him  the 
interest  during  the  currency  of  the  six  years. 
Held  that  a  letter  acknowledging   the  sub- 


sistence of  the  debt,  and  markings  of  payment 
of  interest  by  him  on  the  bill  thereafter,  were 
sufficient  to  elide  prescription.  Campbell  v. 
Batlantine,  1839, 1  D.  1061. 

464.  Prescription  — Interruption— Affi- 
davit of  Resting-Owing.— It  is  not  relevant 
to  interrupt  the  prescription  of  a  bill  that  the 
creditor  emitted  an  affidavit  to  the  verity  of 
the  debt  under  a  private  composition-contract. 
Watson  v.  Auchinchss,  1822,  1  S.  395  * 

465.  Prescription— Interruption— 
Charge. — A  charge  on  a  sheriff's  precept  pro- 
ceeding on  a  registered  protest  interrupts  the 
sexennial  prescription  of  a  bill,  so  as  to  allow 
a  charge  of  horning  to  be  insisted  in  after  the 
lapse  of  the  six  years.  Henderson  v.  Stewart, 
1830,  9  S.  180 ;  6  Fac.  125* 

466.  Prescription— Interruption- 
Charge. — A  charge  was  given  upon  a  bill 
within  the  six  years,  but  not  followed  up  by 
further  diligence  until  after  the  six  years, 
when  a  charge  was  given  on  new  diligence. 
The  first  charge  held  sufficient  to  interrupt 
prescription.  Eraser  v.  Urquhart,  1831,  9  S. 
723* 

467.  Prescription— Interruption- 
Charge. — Where  a  charge  was  given  on  a  bill 
within  the  six  years  by  a  bank,  and  an  action 
was  after  that  period  raised  by  the  executor 
of  an  indorser  founding  on  a  blank  re-indorsa- 
tion by  the  bank,  held  that  the  charge  by  the 
bank  saved  it  from  prescription.  M'Lachlan 
v.  Henderson,  1831,  9  S.  753 ;  6  Fac.  490  * 

468.  Prescription— Interruption— Claim 
in  Multiplepoinding. — Prescription  of  bills 
held  to  be  interrupted  by  their  production  as 
ground  of  claim  in  a  multiplepoinding. 
National  Bank  of  Scotland  v.  Hope,  1837,  16  S. 
177 ;  13  Fac.  181.  Lindsay  v.  E.  of  Buchan, 
1854,  16  D.  600  ;  26  J.  272  * 

469.  Prescription— Interruption— Decree 
in  Absence. — A  decree  in  absence  on  a  bill 
against  a  debtor  taken  after  the  sexennial  pre- 
scription is  not  sufficient  to  elide  it  in  a  question 
with  the  other  creditors  of  the  debtor.  Black 
v.  ShawFs  Ors.,  1823,  2  S.  118  * 

470.  Prescription— Interruption— Decree 
in    Absence— Payment    of   Interest.— A 

marking  in  the  books  of  the  debtor  of  pay- 
ment of  interest  on  a  bill  after  the  sexennial  pre- 
scription, and  a  subsequent  decree  in  absence, 
is  sufficient  to  elide  prescription.  Black  v. 
ShanoVs  Crs.,  1823,  2  S.  118* 

471.  Prescription  — Interruption  — Inti- 
mation of  Claim.  —  Intimation  of  a  claim 
under  a  bill  will  not  interrupt  prescription. 
Ewingv.  Cumine,  1835,  14  S.  1,;  11  Fac.  1  * 

472.  Prescription— Interruption— Joint 
Acceptors. — An  acknowledgment  endorsed  on 
a  bill  within  six  years  by  two  out  of  five  accep- 
tors that  it  was  still  due,  held  not  to  prevent  the 
bill  from  prescribing  quoad  the  other  acceptors. 
Allan  v.  Ormiston,  1817,  Hume  477.  Of. 
Houston  v.  Yuill,  31  May   1822,  F.  C. ;  1   S. 
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449 ;  18  May  1825,  F.  C. ;  4  S.  24.    Boag  v. 
Fisher,  1849,  11  D.  362 ;  21  J.  100.* 

473.  Prescription  — Interruption— Joint 
Acceptors — Minority. — One  of  two  trustees 
drew  on  the  other  a  bill  relative  to  part  of  the 
trust  funds  in  his  hands,  which  the  trustee 
drawn  on  and  a  third  party  accepted.  The 
trustee  who  drew  the  bill  died,  ana  the  other 
became  bankrupt  during  the  currency  of  the 
six  years,  and  after  that  period  acknowledged 
the  subsistence  of  the  debt;  and  those  in- 
terested in  the  trust  were  minors.  Held  in 
a  question  with  the  joint  acceptor,  that  as  the 
trustee  drawer  of  the  bill  was  the  creditor,  and 
he  or  his  executor  was  entitled  to  raise  action 
on  it,  the  minority  of  those  interested  in  the 
trust  was  irrelevant  to  elide  prescription  ;  and 
that  the  acknowledgment  of  the  one  acceptor 
could  not  affect  the  other,  and  therefore  the 
bill  was  prescribed.  McNeill  v.  Blair,  31  Jan. 
1823,  F.  C. ;  2  S.  174  * 

474.  Prescription— Interruption—  Letters 
of  Horning.— The  prescription  of  a  bill  held 
to  be  interrupted  by  the  evidence  of  the 
execution  of  letters  of  horning  afforded  by  an 
extract  from  the  record  of  homings.  Walker 
v.  Easton,  1831,  9  S.  759. 

475.  Prescription— Interruption— Mark- 
ings of  Interest.— Markings  by  the  debtor  of 
payment  of  interest  on  the  back  of  a  bill 
beyond  the  six  years  preserve  it  from  the  effect 
of  prescription.  Fergusson  v.  Bethune,  7  Mar. 
1811,  F.  C  .* 

476.  Prescription  — Interruption  — Out- 
lawry.—The  circumstance  that  the  obligant 
in  a  bill  was,  during  the  currency  of  the 
sexennial  prescription,  under  sentence  of  out- 
lawry, held  not  to  interrupt  it  or  prevent  him 
pleading  it  on  being  relaxed.  Brodie  v. 
Sheddan,  20  Feb.  1821,  F.  C  .* 

477.  Prescription  —  Interruption  —  Pay- 
ment of  Interest. — Entries  in  a  book  by  the 
debtor  of  payments  of  interest  on  a  bill  within 
six  years  after  its  date  are  not  sufficient  to 
interrupt  prescription.  Horsburgh  v.  Bethune, 
13  Feb.  1811,  F.  C* 

478.  Prescription  —  Interruption  — 
Receipt— The  drawer  of  a  bill  discounted  it 
with  a  bank,  and  afterwards  retired  it  when 
due,  and  took  a  special  receipt  to  that  effect  on 
the  back  of  the  oilL  Held  that  this  receipt 
did  not  prevent  the  bill  from  suffering  pre- 
scription. Buchanan  v.  Macdonald,  1840,  2  D. 
1444  ;  15  Fac.  1491  * 

479.  Prescription— Interruption— Regis- 
tration of  Protest— Prescription  of  a  bill  is 
not  interrupted  by  the  protest  being  registered. 
Scott  v.  Broum,  1828,  7  S.  192  ;  4  Fac.  220  * 

480.  Prescription — Interruption  —  Trust 
for  Creditors.— Held  in  an  action  for  payment 
of  balances  upon  bills  (1)  that  the  plea  of 
prescription  was  not  barred  by  a  trust  deed 
granted  by  the  defender  within  six  years  from 
the  date  of  the  bills  for  behoof  of  his  creditors 
(including  the  pursuer),  who  in  consideration 


thereof  agreed  to  grant  delay  and  take  pay- 
ment by  instalments ;  and  (2)  that  the  trust 
deed  and  certain  letters,  some  of  them  dated 
after  the  expiry  of  the  prescriptive  periods, 
were  insufficient  to  prove  the  debt  Blair  v. 
Horn,  1868,  21  D.  45 ;  31  J.  15 ;  and  1859, 
21  D.  1004  ;  31  J.  540  * 

481.  Prescription— Joint  Acceptor.— The 
representative  of  a  joint  acceptor  of  a  bill  sued 
after  the  lapse  of  the  sexennial  prescription, 
assoilzied,  he  having  deponed  that  he  was 
ignorant  even  of  its  existence.  Houston  v. 
Yuttl,  19  May  1825,  F.  C. ;  4  S.  24* 

482.  Prescription— Liability  of  Partner. 
— A  company  granted  a  bill  which  was  pre- 
scribed. A  partner  who  was  sued  for  payment 
admitted  the  constitution  of  the  debt,  that  he 
had  never  paid  it,  nor  was  aware  that  any  of 
the  other  partners  had  done  so,  and  that  one 
of  them  had  undertaken  to  pay  a  composition 
on  the  debts.  Held  that  he  was  liable  for  the 
bill.  Stewart  v.  Stewart,  5  Dec.  1823,  F.  C. ; 
2  S.  55a* 

483.  Prescription  —  Offer  to  Pay  on 
Prescribed  Bill. — A  plea  of  prescription  held 
barred  by  a  letter  after  six  years  offering  to 
pay  a  composition  on  the  amount  of  the  bill. 
M'Kenzie  v.  Noble,  1827,  5  S.  367. 

484.  Prescription— Production  of  Bill  in 
Sequestration. — The  production  of  a  bill  in 
the  hands  of  the  proses  of  a  meeting  of  creditors 
under  a  sequestration  for  the  election  of  a 
trustee  on  the  estate  of  one  of  the  co-acceptors, 
is  not  sufficient  to  save  it  from  prescription  in 
a  question  with  the  creditors.  Crauford"*  TYs. 
v.  Haig,  1827,  5  S.  705  ;  2  Fac.  506. 

485.  Prescription— Reference  to  Oath.— 

In  a  reference  to  his  oath,  the  granter  of  a 
promissory-note  deponed  that  he  signed  the 
stamp  in  blank,  ana  gave  it  to  the  indorser  for 
the  special  purpose,  after  filling  it  up,  of 
retiring  another  bill  of  the  deponent's,  then 
due;  tnat  the  other  bill  was  not  so  retired, 
and  he  was  obliged  to  retire  it  himself ;  that 
having  heard  nothing  more  of  the  note,  he 
presumed  it  had  been  discounted  and  duly 
retired,  and  made  no  inquiries  thereafter; 
that  he  owed  no  debt  to  the  indorser,  and  had 
never  received  any  value  for  the  bilL  Held, 
notwithstanding  the  admission  that  he  signed 
the  document,  that  there  was  no  proof  of 
the  constitution  of  the  debt.  Drummond  v. 
Crichton,  1848, 10  D.  340 ;  20  J.  116* 

486.  Prescription— Reference  to  Oath.— 

In  an  oath  on  reference  as  to  a  prescribed  bill, 
the  party  admitted  the  constitution  of  the  debt 
by  the  bill,  and  deponed  that  it  had  been  paid 
by  a  relation  in  this  country  (the  party  being 
then  in  India),  but  assigned  no  satisfactory 
ground  of  knowledge  or  belief.  Held  that 
resting  -  owing  had  been  proved.  Paul  v. 
Allison,  1841,  3  D.  874 ;  16  Fac.  878* 

487.  Prescription— Reference  to  Oath.— 
In  a  reference  to  acceptor's  oath  as  to  a  pre- 
scribed bill,  he  deponed  that  the  bill  was  paid, 
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though  he  could  not  specify  the  exact  date  of 
payment;  held  that  resting-owing  was  not 
proved.  Ftfe  v.  Carfrae,  1841,  4  D.  152; 
14  J.  43  * 

488.  Prescription— Reference  to  Oath.— 
On  reference  to  oath,  two  of  the  co-acceptors  of 
a  prescribed  bill  stated  that  they  subscribed 
the  bill  and  delivered  it  to  a  deceased  acceptor 
for  his  accommodation;  that  they  thought  it 
was  then  blank ;  that  they  got  no  value,  and 
did  not  know  if  the  deceased  acceptor  received 
any  value ;  that  they  had  never  paid  the  debt, 
and  did  not  know  if  any  of  the  other  acceptors 
had  paid  it.  Held  that  resting-owing  was 
proved.    Christie  v.  Henderson,  1833, 1 1  S.  744  * 

489.  Prescription— Reference  to  Oath.— 
In  a  reference  to  his  oath  on  a  prescribed  bill, 
the  defender  alleged  that  no  part  of  it  was 
resting-owing,  as  he  had  made  an  assignment 
of  his  effects  to  his  creditors,  for  whom  the 
pursuer  was  principal  assignee,  and  that  ac- 
cording to  the  law  of  England,  where  it  was 
made,  ne,  the  defender,  was  cleared  of  all  his 
debts.  Held  that  although  the  defender  had 
made  no  statement  on  the  record  as  to  the 
assignment,  which  was  found  to  be  extrinsic, 
he  was  entitled  to  be  further  heard  as  to  the 
effect  of  the  assignment.  Stevenson  v.  Stevenson, 
1838,  16  S.  1088 ;  13  Fac.  756  * 

490.  Prescription— Reference  to  Oath.— 
Bills  having  lain  over  for  twenty-eight  yeara 
without  protest  or  demand,  it  was  found  by  the 
Court  of  Session,  that  no  action  lav  upon  them 
unless  supported  by  the  acceptors  oath  upon 
the  verity  of  his  subscription.  Judgment  in 
the  circumstances  reversed.  Garden  v.  Rigg, 
1747,  M.  1628,  10450,  11274 ;  Elc.  voce  Pre- 
scription, No.  25 ;  voce  Advocate,  No.  1 ;  H.  L., 
1748, 1  Pat.  409  * 

491.  Prescription— Reference  to  Oath.— 

The  existence  of  a  prescribed  bill  being  referred 
to  the  defender's  oath,  and  he  having  deponed 
that  it  was  intended  as  a  mere  acknowledgment 
of  the  receipt  of  the  money,  which  on  a 
settlement  of  accounts  was  to  be  applied  in 
extinction  pro  tanto  of  a  bill  held  by  him,  found 
that  this  was  an  intrinsic  qualification.  Fraser 
v.  Fraser,  27  June  1809,  F.  C  * 

492.  Prescription— Reference  to  Oath- 
Admission. — A  party  admitted,  on  reference 
to  his  oath,  that  he  had  granted  a  promissory- 
note  (which  was  prescribed),  and  that  he  had 
not  paid  it,  yet  having  denied  that  it  was  ever 
intended  to  constitute  a  debt  against  him,  he 
was  found  not  liable.  Baird  v.  Little's  TV*., 
1827,  5  S.  820 ;  2  Fac.  563  * 

493.  Prescription— Reference  to  Oath- 
Cautioner. — Where  a  party  judicially  admits 
that  he  accepted  a  bill  as  cautioner  for  another, 
to  whom  value  is  proved  to  have  been  paid, 
and  the  bill  is  prescribed,  it  is  not  necessary  to 
prove  the  constitution,  but  only  the  subsistence 
of  the  debt,  by  the  oath  of  the  cautioner ;  and 
an  admission  that  he  has  not  paid  the  bill 
establishes  the  subsistence,  although  he  state 


that  he  received  no  value.     Wilson  v.  Strang, 
1830,  8  S.  625  ;  5  Fac.  488  * 

494.  Prescription— Reference  to  Oath- 
Go- Acceptor. —  A  joint  acceptor  of  a  pre- 
scribed bill  deponed,  on  a  reference  to  oath, 
that  he  had  not  paid  the  bill,  but  that  he  had 
been  informed  by  a  co-acceptor,  since  deceased, 
that  such  co-acceptor  had  paid  it  Held  that 
resting-owing  was  proved  against  him,  and 
that  he  was  liable  in  payment  of  the  bill. 
Black  v.  Black,  1838,  16  S.  1220  * 

495.  Prescription— Reference  to  Oath- 
Extrinsic.— The  oath  of  a  defender  sued  for 
payment  of  a  prescribed  bill,  having  deponed 
that  the  bill  was  granted  for  smuggled  goods, 
and  that  he  was  a  loser  by  the  bargain,  found 
to  be  extrinsic,  seeing  it  resolved  into  a  ground 
of  challenge,  which  required  to  be  supported 
by  proof.  APNeiU  v.  M'Kissock,  28  Feb.  1805, 
F.  C. ;  M.  "Oath,"  App.  No.  1. 

496.  Prescription— Reference  to  Oath- 
Extrinsic. — In  an  action  on  a  prescribed  bill, 
the  acceptor  deponed  that  he  had  given  in 
satisfaction  of  it  a  bond  and  disposition  in 
liferent  of  part  of  a  property ;  but  this  was 
inconsistent  with  the  narrative  of  the  deed, 
and  was  denied  by  the  creditor.  Held  that  the 
statement  was  extrinsic  Williamson  v.  Pea- 
cock, 11  Dec.  1810,  F.  C  * 

497.  Prescription— Reference  to  Oath- 
Extrinsic — A  defender  pleaded  the  sexennial 
prescription  against  an  action  on  a  bill,  and, 
on  a  reference  to  oath,  admitted  the  constitu- 
tion and  subsistence  of  the  debt,  but  deponed 
that  the  pursuer  had  acceded  to  a  composition- 
contract.  Held  that  this  was  an  extrinsic 
quality.  Brown  v.  M'Intyre,  1828,  6  S.  1022  ; 
3  Fac.  1049  * 

498.  Prescription— Reference  to  Oath- 
Minority. — Claims  on  bills  and  open  accounts 
made  in  a  ranking  and  sale  brought  by  an 
apparent  heir,  but  which  were  prescribed, 
cannot  be  proved  by  the  oath  of  the  heir,  who 
was  in  pupillarity  at  the  time  of  his  ancestor's 
death,  and  is  still  minor.  Little  v.  Graham, 
1826,  4  S.  424  ;  1  Fac.  325* 

499.  Prescription— Reference  to  Oath- 
Payment. — A  party  in  an  oath  on  reference 
as  to  a  prescribed  bill  admitted  the  original 
constitution,  but  deponed  that  he  had  paid  to 
the  eldest  son  of  a  family,  the  mother  and 
younger  children  of  which  were  in  right  of  the 
bill,  or  to  some  one  sent  by  him,  without 
taking  any  receipt,  seeing  any  authority  on  his 
part  to  receive  it,  or  snowing  that  he  had 
accounted  for  it  to  the  true  creditors.  Held 
not  liable.  Robertson  v.  Thomson,  1830,  8  S. 
810 ;  5  Fac.  628  * 

500.  Prescription— Reference  to  Oath- 
Partial  Payments.—  A  party  who  granted  a 
bill  for  £954,  14s.  having  died,  his  representa- 
tive within  the  prescriptive  period  paid  £480, 
and  the  payment  was  marked  on  the  bill  by 
a  party  acting  for  the  creditor.  In  an  action 
brought  after  the  prescriptive  period  for  the 
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balance,  he  made  a  virtual  admission  that  the 
bill  was  signed  by  his  author,  that  he  had 
made  the  above  payment,  but  added  that  he 
did  so  in  the  belief  that  it  was  all  that  was 
owing,  and  he  did  not  admit  that  any  balance 
remained  due.  Held  that  these  admissions 
were  not  sufficient  to  elide  prescription. 
Thereafter,  on  a  reference  to  oath,  he  admitted 
that  subsequently  to  the  grantees  death,  and 
within  the  prescriptive  period,  the  bill  was 
shown  to  him ;  that  he  made  no  objection  to 
it,  and  he  subsequently  made  a  payment  of 
£480  to  account  of  the  debt  in  the  bill ;  that 
he  made  no  further  payment,  and  he  did  not 
set  forth  any  intelligible  statement  to  show 
that  he  made  the  above  payment  by  mistake. 
The  other  representatives  also  admitted  that 
they  never  made  any  payment  towards  the 
debt.  Held  that  both  the  constitution  and 
subsistence  of  the  debt  were  proved.  Question, 
whether  payments  of  interest  and  partial 
payments  within  the  prescriptive  period  prove 
the  constitution  of  the  debt  in  the  bill  to  the 
effect  of  eliding  prescription.  Darnley  v. 
Kirkwood,  1845,  7  D.  595 ;  17  J.  292  ;  1846, 
8  D.  441 ;  18  J.  197  * 

501.  Prescription— Reference  to  Oath- 
Process. — A  summons  contained  a  reference 
to  oath  of  resting-owing  a  prescribed  bill, 
and  after  personal  citation  decree  in  absence 
was  pronounced  ;  held,  nevertheless,  that  the 
defender's  representatives  were  entitled  to  be 
reponed  and  plead  prescription.  Nicholson  v. 
APLeod,  23  Nov.  1810,  F.  C  * 

502.  Prescription— Reference  to  Oath- 
Trustee  of  Deceased  Party.— Reference  to 
the  oath  of  trustees  of  a  deceased  party  that 
a  prescribed  bill  accepted  by  him  was  resting- 
owing,  allowed,  reserving  all  questions  as  to  the 
effect  of  the  oath.  Murray  v.  Laurie's  Trs., 
1827,  5  S.  615  ;  2  Fac.  293  * 

503.  Prescription— Reliefl— A  co-acceptor 
who  has  paid  a  bill  for  the  accommodation  of 
the  other  acceptor  is  entitled  to  recover  pay- 
ment of  the  deot,  notwithstanding  the  lapse  of 
six  vears.  Jolly  v.  M'Neill,  1829,  7  S.  666 ; 
4  Fac.  940  * 

504.  Prescription— Relief— Vitiation.— 
A  joint  acceptor  of  a  bill  holding  a  letter  of 
relief  from  two  co-acceptors,  retired  it  in  part, 
and  received  two  other  bills  from  them  for  the 
amount  so  paid  by  him.  Held,  in  an  action 
founded  both  on  the  letter  and  the  bills,  that 
his  claim  was  not  barred  by  the  sexennial 
prescription  or  the  vitiation  of  one  of  the  bills. 
Soutar  v.  Soutar,  1827,  5  S.  876  ;  2  Fac.  579  * 

505.  Prescription  —  Writ  —  Action  sus- 
tained for  the  contents  of  bills  where  the  debt 
was  proved  scripto  beyond  the  years  of  pre- 
scription.   Elder  v.  Marshall,  1830,  9  S.  133. 

506.  Prescription— Writ— In  an  action 
on  a  prescribed  bill,  held  that  resting-owing 
was  proved  by  a  state  of  claims  made  up  by 
the  acceptor  in  reference  to  a  trust  for  behoof 
of  creditors  and  other  holograph  writings  after 


the  expiration  of  the  six  years.     Watson  v. 
Hunter,  1841,  3  D.  583  * 

507.  Prescription— Writ— The  prescrip- 
tion of  a  promissory-note  held  to  be  obviated 
by  the  writ  of  the  debtor,  after  the  lapse  of 
the  years  of  prescription,  acknowledging  a 
certain  balance  of  interest  to  be  due,  though  it 
did  not  bear  to  be  in  reference  to  the  note,  but 
there  was  no  other  debt  to  which  it  could 
apply.  Wood  v.  Howden,  etc.,  1843,  5  D.  507 ; 
15  J.  260  * 

508.  Prescription— Writ— Held  that  the 
plea  of  prescription  of  a  bill  and  promissory- 
note  was  not  elided  by  markings  of  payment 
of  interest  made  by  the  creditor,  or  by  the 
judicial  statements  of  the  debtor,  which,  taken 
as  a  whole,  amounted  to  a  denial  of  the  debt 
Noble  v.  Scott,  1843,  5  D.  723  ;  15  J.  330* 

509.  Prescription— Writ— Certain  writ- 
ings and  accounts  held  insufficient,  as  proof 
by  writ  of  the  defender,  to  instruct  that  the 
debt  in  a  prescribed  bill  was  resting-owing. 
Galloway  v.  Moffat,  1845,  7  D.  1088 ;  17  J.  561* 

510.  Prescription— Writ— Husband  and 
Wife. — Question,  whether  a  plea  of  prescrip- 
tion by  a  wife,  who  was  the  true  debtor  in  a 
bill,  might  be  elided  by  the  writ  of  her 
husband.  Barclay  v.  Alexander,  1846,  8  D. 
549 ;  18  J.  270. 

511.  Prescription— Writ— In  an  action 
founded  on  prescribed  bills  against  the  repre- 
sentatives of  a  deceased,  the  pursuers  founded, 
in  proof  of  their  debt,  on  a  trust  deed  and  a 
letter  dated  within  the  period  of  prescription, 
and  two  letters  of  dates  after  the  expiry  of 
prescription.  All  referred  generally  to  the 
existence  of  a  debt  and  of  bills.  Held  that 
the  two  first  did  not  amount  to  a  reconstitu- 
tion  of  the  debt,  and  that  the  two  last  were 
not  specifically  connected  with  the  bills  on 
which  the  action  was  founded ;  and  therefore 
that  the  pursuers  had  failed  in  their  proof 
scripto.  Blair  v.  Horn,  etc.,  1859,  21  D.  1004 ; 
31  J.  15  * 

512.  Prescription— Writ  or  Oath.— Pre- 
scription does  not  annihilate  a  bill,  but  merely 
raises  up  a  presumption  in  favour  of  payment, 
which  can  be  redargued  by  the  writ  or  oath  of 
the  debtor.  Christie  v.  Henderson,  1833,  US. 
744 ;  8  Fac.  427.  Clarksoris  Trs.  v.  Gibson, 
8  June  1820,  F.  C  * 

513.  Presentment  —  Action  on  a  bill 
refused  for  want  of  timeous  presentment. 
Thomson  v.  APLauchlane,  1823,  2  S.  497  * 

514.  Presentment  —  Rills  Granted  in 
Security. — Bills  granted  in  security  are  not 
exempt  from  the  strict  rules  of  negotiation  ; 
therefore  held  that  failure  to  negotiate  duly  a 
bill  granted  in  security  of  a  prior  bill  set  free 
the  parties  to  the  prior  bill.  Reid  <fc  Co.  v. 
Coats,  1794,  3  Pat.  326. 

515.  Presentment— "Business  Hours."— 
"Business  hours"  for  presentment  of  a  bill 
held  a  matter  for  the  jury.    Neilson  v.  LeighUm, 
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1843,  5  D.  513 ;  15  J.  263.  Directions  to  jury 
on  determining  "  business  hours."  NeUson  v. 
Leighton,  1844,  6  D.  622 ;  16  J.  280  * 

516.  Presentment—" Business  Hours"— 
Diligence— Liability— -Relief!— A  bolder  of 
a  bill  wbo  had  been  found  liable  for  damages 
for  diligence  done  after  presentment  out  of 
business  hours,  held  entitled  to  relief  against 
the  bank  to  which  he  had  sent  the  bill  for 
presentment  and  to  obtain  payment.  Houlds- 
worth  v.  British  Linen  Co.,  1860,  13  D.  376 ; 
23  J.  162.    See  2  Bell  30* 

517.  Presentment— Liability.— Held  that 
a  party  (a  public  officer)  to  whom  a  bill  was 
indorsed  in  security  of  payment  of  the  customs, 
was  bound,  on  the  bill  falling  due,  duly  to 
negotiate  it ;  and  payment  not  being  recovered 
in  consequence  of  his  neglect  to  do  so,  held 
that  he  was  liable  in  the  contents  to  the  party 
who  had  deposited  it,  but  without  interest. 
Grotaet  v.  Murray,  1763,  2  Pat.  81.  Revg.  M. 
1592. 

518.  Presentment  for  Acceptance  — 
Delay— Liability  of  Bank  Agent— A  bank 
agent  who  had  discounted  a  bill  payable  at 
four  days'  date,  sent  it  to  another  bank  agent 
upon  the  second  day  after  date  for  negotiation. 
Held  that  the  latter  was  bound  to  present  it 
for  acceptance  as  soon  as  he  could,  and  having 
failed  to  do  so,  was  liable,  upon  the  insolvency 
of  the  drawer,  to  the  bank  for  the  value,  with- 
out recourse  against  the  bank  agent  who  dis- 
counted it.  Dunlop  v.  Hamilton  ds  Co.*  16  Jan. 
1810,  F.  C  * 

519.  Presentment— Timeous  Negotiation 
— Promissory-Note.  —  A  promissory-note 
payable  on  demand  held  to  have  been  duly 
negotiated,  although  not  presented  for  pay- 
ment until  about  five  months  and  a  half  after 
its  date.  Leith  Bank  v.  Walker's  Trs.,  1836, 
14  S.  332;  11  Fac  276  * 

520.  Presentment— Place.— A  bill  was 
accepted  payable  at  "the  bank  office  in 
Dundee,"  and  the  notary,  after  having  pre- 
sented it  at  all  the  banks  in  Dundee,  protested 
it  "where  payable."  In  a  suspension  by  the 
acceptor,  objection  repelled,  that  there  being 
no  place  of  payment  specified  in  the  bill,  it 
ougnt  to  have  been  presented  to  the  acceptor 
personally,  or  at  his  residence  or  place  of 
business.  Gordon  v.  Stephen,  1845,  8  D.  146 ; 
18  J.  93. 

521.  Presentment  —  Promissory-Note  — 
Become. — The  indorsee  of  a  promissory -note, 
payable  one  day  after  date,  does  not  need  to 
negotiate  it  in  order  to  preserve  his  recourse 
against  the  payee  and  indorser.  Jameson  v. 
Jameson,  1812,  Hume  69. 

522.  Presumption  —  Indorsee  —  Bona 
fides — Evidence. — Suspicious  circumstances 
are  sufficient  to  elide  the  presumption  of  bona 
fides  in  favour  of  the  indorsee  of  a  bill,  and  to 
expose  him  to  exceptions  pleadable  against  his 
cedent,  and  to  let  in  circumstantial  evidence 
of  want  of  consideration.    Observed  that  an 


onerous  indorsee,  if  in  mala  fide,  would  be  in 
the  same  position.  Bannatyne  v.  Wilson,  1866, 
18  D.  230;  28  J.  99. 

523.  Promissory -Note.— The  following 
document  held  to  be  a  promissory  -  note : 
"  £60.  Glasgow,  24th  Oct  1863.— At  fourteen 
days  after  date  I  accept  to  pay  to  Messrs.  G. 
van  Heck  &  Co.,  or  order,  the  sum  of  £50 
Sterling,  value  received. — Mr.  John  M'Kinney, 
fruit  merchant,  Bazaar,  Glasgow. — 18th  March 
1863.w  (Intd.)  "  W.  B.  N.  P?  {Written  on  the 
facey—^iows  M*Kinney."  M'Kinney  v.  Van 
Heck  db  Co.,  1863,  1  M.  1115  ;  35  J.  636  * 

524.  Promissory-Note.  —  Held  that  a 
holograph  letter  in  the  following  terms — 
"  With  regard  to  the  legacy  left  by  A  to  your 
children,  which  is  not  payable  till  the  youngest 
surviving  of  them  reaches  the  age  of  twenty- 
one  years,  I  hereby  promise  to  pay  said  legacy 
of  £500  without  interest  to  the  children  at 
the  term  of  Martinmas  eighteen  hundred  and 
sixty-three  (1863),  on  a  proper  discharge  being 
granted  me  for  the  same,1'  —  was  not  a 
promissory -note,  and  process  sisted  to  enable 
the  pursuers  to  have  it  stamped.  Bankier  <& 
Others  v.  Robertson,  1864,  2  M.  1153 ;  36  J. 
580* 

525.  Promissory-Note. —Held  that  docu- 
ments in  the  following  terms  were  not 
promissory-notes :  «*  Dear  W .,— I  have  borrowed 
from  you  £1000  Sterling,  which  I  hereby 
bind  and  oblige  myself  to  repay  to  you  at 
Whitsunday  next,  with  interest  at  the  rate 
which  shall  be  paid  on  money  lent  upon  first 
heritable  security " ;  and  "  Dear  W..— I  was 
favoured  with  your  letter  of  yesterday,  pre- 
fixing letter  of  credit  on  .  .  .  for  £397,  which, 
with  the  interest  due  to  you,  .  .  .  makes  up 
£500  which  1  have  received  in  loan  from 
you,  to  be  repaid  in  December  next,  but  hope 
you  won't  be  too  strict  as  to  the  time  of 
repayment."  Morgan  v.  Morgan,  1866,  4  M. 
321 ;  38  J.  252  * 

526.  Promissory-Note  —  Blank  —  Payee 
Omitted. — A  holograph  writing  promising  to 
pay  a  sum  of  money  on  demand,  but  not 
containing  the  name  of  a  payee  (1)  is  not  a 
valid  promissory-note,  and  (2)  is  null  under 
the  Act  1696,  c.  25.  Duncan's  Trs.  v.  Shand, 
1872,  10  M.  984 ;  44  J.  566* 

527.  Promissory  -  Note— Condition— Sus- 
pension.— A  party  granted  his  promissory- 
note  to  brokers  employed  by  him  to  purchase 
iron,  which  they  did.  They  discounted  and 
retired  the  note.  Held  that  he  was  not 
entitled  to  have  a  note  of  suspension  of  a 
charge  on  it  passed,  on  the  allegation  that  the 
brokers;  had  agreed:  to  J  keep  him  free  of  cash 
advances,  and  that  they  had  failed  to  have 
the  iron  so  separated  from  a  mass  as  to  enable 
him  to  sell  it.  Rowand  v.  Thorbum  dc  Trueman, 
1852,  14  D.  627  ;  24  J.  318  ;  1  Stuart  589. 

528.  Promissory -Note  — Receipt  with 
Obligation  to  Repay.— A  receipt  by  the  Clyde 
Trustees  containing  an  obligation  to  repay  the 
sum  lent  to  them,  held  not  to  be  a  promissory- 
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note.      Clyde    Trs.  v.    Duncan,   1863,  15    D. 
(H.  L.)  36 ;  25  J.  331 ;  2  Stuart  57. 

529.  Promissory-Note  —  Stamp  Duty.— 
A  document  in  the  following  terms  held  to 
be  a  promissory-note,  and  therefore  invalid 
for  want  of  stamp,  viz. :  "  Received  from  A 
B  the  sum  of  £  payable  on  demand." 
M'Cubbin  v.  Stephen,  1856,  18  D.  1224;  28 
J.  618.  Cf.  Milne  v.  Donaldson,  1852,  14  D. 
849  ;  24  J.  504 ;  1  Stuart  810* 

530.  Promissory-Note  —  Stamp  Acts.— 
Question,  whether  a  promissory  -  note  not 
properly  stamped  may  be  looked  at  as  evidence 
of  a  loan  transaction.  Pilling  v.  Drake,  1857, 
19  D.  938 ;  29  J.  434* 

531.  Promissory-Note  —  Stamp  Acts.— 
A  document  acknowledging  debt  and  pro- 
mising to  repay  when  required,  held  a  pro- 
missory-note, and  action  refused  for  want  of 
stamp.  Alexander  v.  Alexander,  1830,  8  S.  602  ; 
5  Fac.  468.  Macintosh  v.  Stewart,  1830,  8  S. 
739;  5  Fac.  593.* 

532.  Promissory-Note  —  Stamp  Acts- 
Evidence. — Jottings  relating  to  interest  made 
on  the  back  of  an  unstamped  promissory-note 
admitted  in  support  of  other  competent 
evidence  of  a  loan.  Fraser  v.  Bruce,  1857,  20 
D.  115;  30  J.  70* 

533.  Promissory -Note— Stamp  Acts.— 
A  document  on  unstamped  paper  in  these 
terms — "Sir,  I  hereby  acknowledge  that  I 
have  received  from  you  the  sum  of  £27, 10s.  6d., 
which  I  oblige  myself  to  pay  to  you  at 
Whitsunday  first,  or  grant  you  my  bill  with 
interest,"— held  not  to  be  a  promissory -note, 
but  an  obligation  stampable.  Martin  v.  Brash, 
1833,  11  S.  782. 

534.  Promissory-Note  — Stamp  Acts.— 
A  document  or  letter  in  these  terms — "  Having 
balanced  our  accounts  to  this  date,  by  which  I 
am  found  owing  you  the  sum  of  £2100  Sterling, 
which  I  am  to  pay  you  on  demand,  with 
interest,"— held  to  be  of  the  nature  of  a 
promissory-note,  and  being  unstamped,  could 
not  be  referred  to  as  evidence  of  the  debt. 
Scott  v.  Scott,  1847,  9  D.  1347  ;  19  J.  575  * 

535.  Promissory-Note— Stamp  Acts.— 
A  document  in  these  terms — "We  acknow- 
ledge to  have  borrowed  and  received  from  you 
£100,  which  we  will  repay  you  at  the  term,"— 
held  to  be  a  promissory-note  and  to  require 
a  stamp.   Haddin  v.  M'Ewan,  1838, 16  S.  331* 

536.  Promissory-Note— Stamp  Acts.— 
A  letter  in  the  following  terms — "We  agree 
to  pay  you,  during  February  1859,  £100,  during 
March  1859,  £100,  during  April  1859,  £100, 
in  part  liquidation  of  our  debt  to  you  of 
deficiency  of  7s.  6d.  per  pound,  as  per  our 
settlement  in  December  1857," — held  to  be  a 
promissory-note,  and  null  for  want  of  a  stamp. 
Macfarlane  v.  Johnston  <k  Others,  1864,  2  M. 
1210 ;  36  J.  574* 

537.  Promissory-Note  — Stamp.— Terms 
of   an   acknowledgment  which   held   not   to 


require  a  stamp  as  a  promissory-note.    Braid 
v.  Linton,  1858,  20  D.  728 ;  30  J.  385* 

538.  Promissory-Note— Payee.— A  sum- 
mons in  the  Sheriff  Court  concluded  alterna- 
tively (1)  for  payment  of  £40  as  due  on  a 
"promissory"  note  payable  "to  A  or  B,  or 
their  order  " ;  or  otherwise  (2)  for  payment  of 
£40  as  the  amount  of  various  advances  made 
in  loan.  The  sheriff  assoilzied  the  defender 
from  the  first  conclusion  of  the  summons. 
The  second  conclusion  was  then  referred  to 
the  defender's  oath,  which  was  held  by  the 
sheriff  to  be  negative  of  the  reference.  Held 
in  an  advocation,  praying  for  recall  of  the 
sheriff's  judgment  assoilzieing  the  defender 
from  the  first  conclusion  (1)  that  the  document 
founded  on  was  not  entitled  to  the  privileges 
of  a  promissory-note  in  respect  of  uncertainty 
as  to  the  payee;  and  (2)  that  even  if  the 
document  were  a  promissory-note,  as  both 
conclusions  referred  to  the  same  debt,  the 
pursuer,  by  his  reference  to  oath,  must  be 
held  to  have  renounced  his  claim  upon  the 
promissory-note.      Thomson    v.    Philp,    1867, 

5  M.  679  ;  39  J.  344* 

539.  Promissory-Note  — Stamp  Acts.— 
Held  by  the  Lord  Ordinary,  and  opinion  of  the 
court  given,  that  a  document  in  these  terms— 
"  Hilltown  of  Dundee,  5th  month,  27,  1832.— 
Received  thine  this  day,  with  £435  Sterling, 
which  I  shall  repay  when  called  for. — William 
Scott,"— was  a  promissory-note,  and,  being  un- 
stamped, was  not  actionable.  Scott  v.  Scott, 
1835,  13  S.  490 ;  10  Fac.  74.  * 

540.  Promissory-Note— Stamp   Acts.— 

Held  that  the  following  document  was  not  a 
promissory-note  requiring  a  stamp  :  "  Paisley, 
4th  November  1813. — We  hereby  acknowledge 
to  have  received  from  Margaret  Millar  £80 
Sterling,  for  which  we  pay  her  interest  at 
the  rate  of  five  per  cent  per  annum,  and  we 
oblige  ourselves  to  repay  the  principal  at 
any  time  on  getting  six  months'  notice. — D. 

6  J.  Thomson ;  Root.  Farquharson ;  William 
Angus."  Miller  v.  Farquharson,  1834,  13  S. 
117;  10  Fac.  85* 

541.  Promissory-Note— Payment  — Ap- 
plication to  Particular  Debt.  —  Question, 
whether  a  promissory-note  had  been  given  as 
a  separate  payment,  or  in  part  of  an  admitted 
payment.    M'Lennan  v.  Ord,  1822,  2  S.  50. 

542.  Promissory-Note  —  Consideration. 

Where  a  promissory-note  was  granted  to 
accommodate  a  friend  by  being  made  payable 
to  his  creditor,  field  that  the  creditor  was 
entitled,  as  an  onerous  holder,  to  recover 
payment  from  the  granter.  Dirom  v.  Boyd, 
1827,  5  S.  773. 

543.  Promissory  -  Note— Indorser— Joint 
Liability. — A  person,  by  indorsing  a  pro- 
missory-note, where  there  is  no  previous  in- 
dorsation by  the  payee,  becomes  a  joint 
obligant  with  the  granter.  Don  v.  Watt,  26 
May  1812,  F.  C. 

544.  Promissory-Note  — Liability.— Bill 
of  suspension  of  a  charge  on  a  promissory- 
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note  at  instance  of  parties  claiming  to  be 
onerous  assignees  but  substantially  the  grantors 
and  proper  obligants  —  passed  simpliciter. 
Campbell  v.  Lawrie,  1830,  8  S.  310. 

545.  Promissoiy-Note  — Consideration— 
Security.— A  promissory-note  was  granted  by 
A  to  the  agent  of  a  bank,  admittedly  in 
security  of  advances  made  and  to  be  made  on 
account-current,  and  by  way  of  discount  to  B, 
a  customer  of  the  bank.  Held  (1)  that  the 
security  was  terminable  at  any  date  by  intima- 
tion from  the  granter,  (2)  that  the  note  did  not 
prove  value,  and  the  onus  lay  on  the  banker  to 
prove  that  any  debt  was  due  at  the  termina- 
tion of  liability.  Reid  v.  Hart  (O.H.),  1869, 
6S.LR.  255. 

546.  Promissory -Note— Stamp  Acts- 
Presentment. — It  is  no  objection  under  the 
stamp  laws  to  a  promissory-note  payable  on 
demand,  written  on  paper  stamped  to  the 
right  amount,  that  it  was  not  presented  for 
six  months.  Leith  Bank  v.  Walker's  Trs.9  1836, 
14  S.  332;  11  Fac.  276* 

547.  Promissory  -  Note  —  Voucher  for 
Donation  —  Evidence.  —  Promissory  -  notes 
granted  by  a  son  in  favour  of  his  father  were 
sued  on  by  the  father's  executors.  Defences 
that  the  notes  were  merely  vouchers  for 
donations  from  father  to  son, — proof  before 
answer.  Mungle,  etc.  (MeikUs  Trs.)  v.  Meikle, 
1868,  41  J.  70. 

548.  Protest.— A  bill  being  payable  at  the 
house  of  the  drawer,  the  notary's  clerk  went 
there  in  the  evening,  and  on  the  door  being 
opened  by  a  boy,  demanded  payment  of  the 
bill  without  exhibiting  it,  but  holding  it  in 
his  hand ;  and  on  being  informed  that  the 
drawer  was  not  at  home,  he  left  a  message 
that  the  bill  was  lying  at  a  certain  bank, 
where  he  must  call  next  day  and  pay  it. 
Held  a  sufficient  protest  McCartney  v.  Hannah, 
1817,  Hume  76. 

549.  Protest  —  Bill  Already  Paid  - 
Damages— Malice.— An  action  of  damages 
for  injury  alleged  to  have  been  caused  by 
the  defender  recording  a  protest  for  non- 
payment of  a  bill,  part  of  which  was  said 
to  have  been  paid,  dismissed  on  the  ground 
that  the  pursuer  had  failed  to  prove  that  the 
recording  was  malicious.  Gardner  v.  Martin, 
1864,  2  M.  1183 ;  36  J.  593.* 

550.  Protest— Bill  Payable  on  Demand. 

— Held  that  a  protest  on  a  bill  payable  on 
demand  is  registrable  for  summary  diligence 
at  any  time  within  six  months  after  a  demand 
for  payment  M'Rostie  v.  HaUey,  1849,  12  D. 
124  ;  21  J.  674.  Bon  v.  Lord  Bollo,  1846, 12  D. 
1310 ;  18  J.  266  * 

551.  Protest— One  not  yet  in  Bight  of 
Bill— Bona  fide  Holder.— Bill  of  suspension 
passed  on  the  ground  that  the  charger,  though 
an  onerous,  was  not  a  bona  fide  holder  of  a 
bill;  and  of  doubts  as  to  the  validity  of 
the  protest,  which  was  extended  in  his  name 
before  he  acquired  right  to  the  bill.  Swanson 
v.  Archibald,  1837,  16  S.  308. 


552.  Protest— Charge.— A  charge  on  an 
unaccepted  bill,  where  the  protest  had  not 
been  registered  till  thirteen  months  after  the 
date  of  the  bill,  turned  into  a  libel.  Gordon 
v.  Milne,  13  Feb.  1822,  F.  C. ;  1  S.  318. 

553.  Protest— DayB  of  Grace.— A  verdict 
finding  that  a  protest  of  a  bill  bearing  to  have 
been  taken  on  the  last  day  of  grace,  while  it 
was  alleged  in  a  reduction  to  be  not  taken 
till  nine  days  thereafter,  was  regularly  taken. 
Berry  <£*  Sanderson  v.  Balfour,  1822,  3  Mur. 
116. 

554.  Protest  —  Delay  —  Guarantee.—  A 
cautioner  who  was  bound  to  relieve  a  bank 
agent  of  all  bills  on  which  another  was  an 
obligant,  having  paid,  among  others,  a  bill 
dated  30th  April,  and  payable  three  months 
after  date,  held  not  entitled  to  repetition  on 
an  allegation  that  it  ought  to  have  been  pro- 
tested on  the  2d  August,  whereas  it  was  not 
so  till  the  3d.  Jarron  v.  Smith  <fc  Co.,  17 
June  1803,  F.  C. ;  M.  "Bill  of  Exchange," 
App.  No.  14. 

555.  Protest— Delay  in  Registration- 
Application  for  Authority.— Although  it 
was  alleged  that  a  party  was  prevented  by 
an  interdict  of  a  sheriff  from  recording  a 
protest  on  a  bill  within  the  six  months,  the 
court  (who  had  found  the  interdict  incom- 
petent) refused  an  application  for  authority  to 
record  the  protest  after  the  six  months  had 
expired.  North  British  Bank  v.  Thorn,  1848, 
10  D.  1505  ;  20  J.  571  * 

556.  Protest— Effect  of  Protest  for  Non- 
Payment— Intimated  Assignation.— A  bill 
protested  for  non-payment  is  equivalent  to  an 
intimated  assignation  and  preferable  to  a  later 
arrestment.  Campbell,  Thomson  &  Co.  v.  Glass, 
28  May  1803,  F.  C. ;  M.  "Implied  Assigna- 
tion," App.  No.  2. 

557.  Protest— Erasure  in  Extract—Im- 
materiaL— A  bill  was  protested  in  November 
and  registered  on  the  20th  of  December  follow- 
ing, and  the  word  "twentieth"  was  written 
on  an  erasure  in  the  narrative  part  of  an 
extract,  on  which  diligence  was  done.  Held 
that  the  erasure  was  no  ground  of  suspension, 
it  being  immaterial  on  which  day  of  December 
the  registration  took  place.  Crichlon  v.  Watt, 
1830,  9  S.  68 ;  6  Fac.  52  * 

558.  Protest  —  Guarantee  —  Recourse 
Lost  on  Bills  not  Protested— Instrument 
Subsequently  Extended. — In  an  action  on  a 
letter  of  guarantee  of  bills,  held  that  recourse 
against  the  party  guaranteeing  had  been  lop t 
as  to  bills  which  had  not  been  protested, 
although  no  injury  could  thereby  be  alleged  ; 
that  as  to  two  bills  which  were  noted,  the 
instruments  subsequently  extended  might,  in 
the  circumstances,  be  received  in  evidence  of 
their  having  been  protested  ;  but  observed,  that 
these  instruments  might  not  have  been  suffi- 
cient foundation  for  a  direct  action  on  the 
bills.  Alexander  v.  Scott,  1827,  6  S.  150; 
3  Fac.  142.* 
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559.  Protest— Indorsation.— A  protest  on 
a  promissory-note,  bearing  a  blank  indorsation, 
having  been  extended,  recorded,  and  extracted 
at  the  instance  of  A  B  as  holder,  a  subsequent 
registration  of  another  protest  at  the  instance 
of  0  D  as  holder,  proceeding  on  the  same 
indorsation,  and  against  the  same  parties,  held 
to  be  irregular ;  and  charge  thereon  suspended. 
Service  v.  Youngmah,  1867,  6  M.  172  ;  40  J.  99  * 

560.  Protest— Instrument.— Although  an 
instrument  of  protest  may  be  extended  at  any 
time,  yet  the  notary  must  be  in  possession  of 
authentic  evidence  from  which  to  make  it  up. 
Barbour  v.  NewalL  23  May  1823,  F.  C. ;  2  S. 
328* 

561.  Protest— Instrument— Discrepancy. 
— Diligence  is  competent  on  a  protest  of  a  bill 
taken  by  a  bank,  but  the  instrument  of  which 
was  extended  at  the  instance  of  a  party  retiring 
the  bill.  Mackie  v.  HiUard  <fc  Co.,  i822, 1  S. 
499. 

562.  Protest— Joint  Acceptors.- A  claim 
against  the  joint  acceptor  of  a  bill  is  not  lost 
by  neglect  to  protest  it  against  the  other  joint 
acceptor,  or  to  intimate  its  non-payment  by 
him,  although  it  has  been  granted  for  his  debt 
only.  Lyon  v.  Butter,  1841,  4  D.  178;  14  J. 
67* 

563.  Protest  —  Notary  an  Interested 
Party. — A  notary  who  is  the  drawer  and 
indorser  of  a  bill  cannot  protest  it  against  the 
acceptor.  Leith  Bank  v.  Walker's  Trs.,  1836, 
14  S.  332;  11  Fac.  276* 

564.  Protest  —  Notary  an  Interested 
Party. — It  is  no  objection  to  the  validity  of 
a  protest  of  a  bill,  that  the  notary,  who  was 
indorser  without  recourse,  had  some  years 
before  been  a  partner  of  a  company,  the  drawers 
of  the  bill,  and  was  subsequently  found  liable, 
in  respect  of  insufficient  no  tinea  tion  of  his 
retirement,  for  the  debts  of  the  company. 
M'Kenzie  v.  Smith,  1830,  9  S.  52  ;  6  Fac.  40* 

565.  Protest  —  Notary  an  Interested 
Party. — It  is  no  objection  to  a  protest  of  a  bill 
made  payable  at  the  office  ot  a  son  of  the 
creditor,  that  it  was  taken  by  the  son  as  notary. 
Reid  v.  Grindlay,  1830,  9  S.  31 ;  6  Fac  27. 

566.  Protest  —  Notary  an  Interested 
Party. — A  protest  of  a  bill  taken  by  a  notary 
who  is  the  acceptor  is  inept  Russell  v.  Kirk 
1827,  6  S.  133  ;  3  Fac.  128  * 

567.  Protest  —  Notary  an  Interested 
Party. — Observed,  that  the  managing  partner 
of  a  bank  ought  not  to  act  as  a  notary-public 
in  protesting  bills  due  to  the  bank.  Farries  v. 
Smith,  9  June  1813,  F.  C  * 

568.  Protest— By  Notary's  Clerk.— An 
objection  that  the  protest  of  a  bill  was  taken 
by  the  notary's  clerk  only,  without  witnesses, 
and  the  instrument  extended  on  the  clerk's 
report  by  the  notary,  repelled.  M'Cartney  v. 
Hannah,  1817,  Hume  76. 

569.  Protest  —  No  Funds  of  Drawer- 
Recourse, — When  the  drawer  has  no  funds  in 


the  hands  of  the  acceptor,  the  indorsee  need  not 

Erotest  it  for  non-payment  in  order  to  preserve 
is  recourse  against  the  drawer.  Hill  v. 
Menzies,  5  June  1805,  F.  C. ;  M.  "Bill  of 
Exchange,"  App.  No.  18. 

570.  Protest— Noting.— Noting  a  bill  as 
protested  on  the  day  of  payment  is  good 
negotiation,  although  the  instrument  of  protest 
be  not  extended  till  some  days  afterwards. 
Brown  &  Co.  v.  Dunbar,  8  Dec.  1807,  F,  C. ; 
M.  "Bill  of  Exchange,"  App.  No.  21  * 

571.  Protest  —  Noting  —  Instrument  in 
Name  of  an  Indorsee,— Question  whether, 
when  a  bill  has  been  noted  in  name  of  one 
individual  and  thereafter  indorsed,  the  instru- 
ment of  protest  may  be  extended  in  name  of 
the  indorsee  ;  but  held  not  competent  to  insist 
in  such  an  objection  after  a  reference  to  oath. 
Allan  v.  GaUx,  1829,  7  S.  706  ;  4  Fac.  976  * 

572.  Protest— Payment  by  Indorser— 
Diligence  by  Him.— The  protest  of  a  bill  was 
recorded  by  the  protesting  indorsee.  On  pay- 
ment by  an  indorser  and  a  receipt  by  the 
indorsee,  the  indorser  held  entitled  to  obtain 
letters  of  horning  at  his  own  instance,  the  re- 
ceipt being  an  implied  assignation  of  the 
recorded  protest  Scott  v.  Stewart,  1816,  Hume 
75. 

573.  Protest  —  Notary  —  Relative  of 
Creditor. — A  protest  is  not  invalidated  because 
the  notary  is  a  son  of  the  creditor  in  the  bill, 
and  makes  the  presentment  at  his  own  office. 
RankeiUor  &  Others  v.  Grindlay,  1830,  3  J.  21  * 

574.  Protest— Place.— Bill  of  suspension 
passed  of  a  charge  on  a  bill  alleged  to  have  been 
protested  at  a  wrong  place.  Stocks  v.  Miller, 
1822,  2  S.  35  * 

575.  Protest— Place  of  Payment.— It  is 

not  necessary  to  state  in  the  protest  of  a  bill 
that  it  was  made  at  the  place  of  payment, 
provided  it  bear  to  be  "  duly  protested."  Com- 
mercial Bank  v.  Hannah,  24  Feb.  1818,  F.  C. 

576.  Protest— Place  of  Payment— Pro- 
missory-Note.— A  promissory-note  granted 
by  one  of  the  Bill  Chamber  clerks  in  Edin- 
burgh was  protested  for  non-payment  "at  his 
office,  General  Register  House.9  An  objection 
to  the  regularity  of  this  protest  repelled,  it 
appearing  that  the  granter  had,  in  correspond- 
ing with  the  creditor,  treated  the  Bill  Chamber 
Office  as  the  proper  place  where  he  was  to  be 
found.    Robertson  v.  Burdekin,  1843,  6  D.  17  ; 

16  J.  65  * 

577.  Protest— Place  of  Payment— Dwell- 
ing-Place  —  Reduction  of  Instrument— 
When  a  promissory-note  in  which  no  place 
of  payment  was  specified,  was  protested  for 
non-payment,  and  the  instrument  bore  that 
it  had  been  protested  at  the  dwelling-place 
of  the  acceptor,  held  incompetent  to  suspend 
the  charge  on  the  ground  that  the  debtor's 
dwelling-place  was  at  another  place.  Reduction 
of  the  instrument  of  protest  must  be  brought 
Telfer  v.  Barrow  &  Cooper,  1844,  7  D.  170 ; 

17  J.  83  * 
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57a  Protest  —  Recorded  in  Wrong 
Jurisdiction. — A  charge  against  the  drawer 
of  a  bill  proceeding  on  a  protest,  recorded  not 
in  the  jurisdiction  where  he  resides,  but  where 
the  bill  is  payable,  is  irregular ;  and,  after 
the  record  is  closed,  cannot  be  turned  into  a 
libel.  Campbell  v.  Macdonell,  1827,  5  S.  412 ; 
2  Fac  260* 

579.  Recourse— Onus  of  "Proof.— Held 
that  the  onus  of  proving  that  an  indorsee's 
recourse  against  the  drawer  of  a  bill  had  been 
discharged  lay  on  the  drawer.  MitcheWs  Trs. 
▼.  Mitchell,  1866,  1  S.  L.  R  121. 

580.  Recourge  — Renewal  — Delay.— Re- 
course against  a  drawer  of  a  bill  duly 
negotiated,  held  not  barred  by  the  holder 
taking  repeated  renewals  from  the  acceptor 
and  delaying  to  do  diligence,  or  by  deducting 
the  amount  in  a  claim  on  the  acceptor's 
sequestrated  estate,  in  the  erroneous  belief 
that  the  amount  was  covered  by  an  heritable 
security.  Allan  <k  Son  v.  Laidiaw,  1824,  3  S. 
356* 

581.  Reference  to  Oath  — Promissory- 
Note  Paid  to  Bank  merely  to  Discount.— 
A  accepted  a  promissory-note  for  the  accom- 
modation of  B,  who  placed  it  in  the  hands 
of  his  bankers.  It  was  averred  that  this 
depositation  was  merely  for  discount  and  not 
as  a  security  to  the  bank  for  their  general 
dealings  with  B.  In  a  suspension  of  a  charge 
given  by  the  bank,  held  incompetent  to  prove 
the  averment  otherways  than  by  writ  or 
oath.  Glen  v.  National  Bank,  1849, 12  D.  353  ; 
22  J.  79  * 

582.  Relief— Accommodation.— A  party 
took  up  a  dishonoured  bill  by  granting  his 
own  bill,  stipulating  for  an  assignation  of  the 
former  bill  and  diligence.  Held  that  had  he 
recourse  against  the  drawer  of  the  original 
bill,  and  was  not  barred  by  allowing  its 
acceptor  time  without  communicating  with 
the  drawer.  Sir  C.  Leslie  v.  Shepherd,  1834, 
7  W.  &  S.  457.    Affg.  11  S.  436. 

583.  Relief— Accommodation— Indorser. 
— A  party  who  drew  a  bill,  the  proceeds  of 
which  were  applied  in  extinction  of  a  prior 
bill  for  which  he  was  not  liable,  held,  ou 
retiring  the  bill  drawn  by  him  and  obtaining 
an  assignation  from  the  bank  agent  with 
whom  both  bills  had  been  discounted,  to  have 
a  right  of  relief  against  an  indorser  on  the 
first  bill,  although  that  indorser  stood  last 
indorser  on  the  second  bill.  Chalmers  v. 
Taylor,  1832,  11  S.  53. 

584.  Relief  —  Accommodation  —  Joint 
Liability.— The  drawer  of  a  bill  pursued  the 
acceptor  for  relief  of  a  proportion  of  its 
contents  upon  the  allegation  that  all  parties 
had  joined  in  the  bill  for  the  accommodation 
of  a  third  person  not  named  therein.  Found 
that  the  joint  liability  created  against  the 
acceptors  ex  facie  of  the  document  must  receive 
effect,  subject  to  the  admitted  proportional 
restriction,  unless  taken  off  by  £he  writ  or 


oath  of  the  drawer.  McGregor  v.  Gibson,  1831, 
9  S.  483  * 

585.  Relief— Co- Acceptors —Bankruptcy 
— Composition.  —  One  of  four  co-acceptors 
of  a  bill  became  bankrupt,  and  the  drawer 
ranked  on  his  estate  and  agreed  to  a  com- 
position, and  discharged  him,  but  did  not 
receive  the  composition ;  and  another  co- 
acceptor  paid  the  bill  to  the  drawer.  Found 
in  a  question  between  these  two  acceptors,  that 
the  one  on  whose  estate  the  bill  bad  been 
ranked  was  not  entitled,  on  the  allegation 
that  a  third  party  (also  an  acceptor)  had  got 
the  contents  of  the  bill,  to  refuse  payment 
of  the  composition  to  the  other  who  had  paid 
the  bill.    Russell  v.  Douglas,  1830,  9  S.  163. 

586.  Relief— Co- Acceptors— Prescription. 

— A  co-acceptor  who  has  paid  a  bill  for  the 
accommodation  of  the  other  acceptor  is 
entitled  to  recover  payment  of  the  debt 
notwithstanding  the  lapse  of  six  years.  Jolly 
v.  M'NeiU,  1829,  7  S.  666 ;  4  Fac.  940* 

587.  Relief— Co- Acceptors— Prescription. 

— A  joint  acceptor  of  a  bill  holding  a  letter  of 
relief  from  two  co-acceptors,  retired  it  in  part, 
and  received  two  other  bills  from  them  for  the 
amount  so  paid  by  him.  Held  in  an  action 
founded  both  on  the  letter  and  the  bills,  that 
his  claim  was  not  barred  by  the  sexennial 
prescription  or  the  vitiation  of  one  of  the 
bills.  Soutar's  Reps.  v.  Soutar,  1827,  5  S.  876 ; 
2  Fac.  579  * 

588.  Relief— Co-Acceptors— Pro  rata.— 
One  of  three  co-acceptors,  who  admitted  that 
they  were  cautioners  for  a  fourth,  having  paid 
part  of  the  bill,  held  entitled  to  relief  from 
the  other  two  only  pro  rata.  Laing  v.  A  nderson, 
1827,5  S.  851. 

589.  Relief— Co-Acceptors— Diligence- 
Assignation. — It  is  competent  for  a  co-acceptor 
of  a  bill  paying  the  full  debt  to  proceed,  in 
name  of  and  with  the  authority  of  the  holder, 
against  the  other  acceptors  for  relief  under 
the  diligence  raised  by  the  bolder  without 
an  assignation.  Walker  db  Johnstone  v.  Sir 
W.  Forbes  <&s  Co.,  1829,  7  S.  684  ;  4  Fac.  947  * 

590.  Relief  —Delay—  Discharge.—  Held 
that  a  creditor  who  took  a  bill  for  six  months, 
and  thereby  gave  time  to  one  of  two  co-debtors 
whom  he  knew  to  be  liable  in  relief  to  the 
other,  had  not  thereby  liberated  the  other 
from  the  debt  Aikman  v.  Fisher,  1835, 14  S. 
56  ;  11  Fas.  38. 

591.  Relief— Indorser— Diligence.— The 

holder  of  a  bill  employed  a  messenger  to 
execute  a  caption  against  the  acceptor,  and 
the  messenger,  after  ne  had  apprehended  the 
acceptor,  liberated  him  on  a  party  verbally 
agreeing  to  pay  the  debt ;  and  the  holder  made 
no  complaint  as  to  this,  but  received  the  con- 
tents from  an  indorser,  to  whom  he  assigned 
the  diligence.  Held  that  the  indorser  was  not 
entitled  to  insist  in  an  action  for  relief  against 
the  messenger.  Steel  v.  Grant,  9  June  1814, 
F.C. 
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592.  Belief— Interest  on  Past  Due  BilL 
— A  bill  was  indorsed  to  a  party  in  relief  of 
an  obligation  to  pay  a  debt  for  another.  Held 
that  he  was  entitled  to  apply  to  his  relief  not 
only  the  sum  in  the  bill  but  the  interest  since 
it  fell  due,  although  he  was  not  brought  under 
an  advance  of  cash  till  some  time  after  the  bill 
was  past  due.  Melrose  db  Co.  v.  Black,  1839, 
1  D.  358 ;  14  Fac.  392. 

593.  Belief  —  Joint  Cautioners.  —  Two 
parties  became  bound  as  cautioners  for  another 
to  relieve  a  bank  agent  of  all  bills  on  which 
the  name  of  the  principal  appeared,  and  he 
became  bankrupt;  whereupon  the  cautioners 
paid  the  bills  and  obtained  an  assignation  to 
them  ;  and  one  of  the  cautioners  was  an  obli- 
gant  on  one  of  the  bills.  Held  that,  having 
paid  his  own  half,  he  was  not  bound  also  to 
relieve  the  co-cautioner  of  the  other  half. 
Jarron  v.  Smith  cfe  Co.,  17  June  1803,  F.  C. ; 
M.  "Bill  of  Exchange,"  App.  No.  14. 

594.  Belief— Part  Payment— A  party 
having  retired  a  bill  for  the  accommodation  of 
the  drawer  and  acceptor,  and  received  a  letter 
of  relief  from  the  latter,  found  not  barred  of 
his  relief  against  the  acceptor  by  taking  from 
the  drawer  a  bill  of  a  smaller  amount  in  part 
payment,  and  by  delaying  to  recover  till  he 
was  bankrupt.  Mowbray  v.  White,  1824,  3  S. 
146* 

595.  Belief— Payment  by  Third  Party.— 
A  bill  drawn  for  the  accommodation  of  the 
acceptor  was  retired  for  the  acceptor  by  a  third 
party,  who  had  funds  of  the  acceptor's  in  his 
hands.  Held  that  the  third  party  who  paid 
had  no  recourse  against  the  drawer  on  the 
bankruptcy  of  the  acceptor,  as  the  moment  the 
bill  in  question  was  paid  it  was  for  ever 
extinguished.  MacdowaU  or  Stewart,  etc.  v. 
Ross,  1798,  4  Pat.  12. 

596.  Belief— Signature  in  Error.— After 
the  drawer  had  indorsed  a  bill,  another  party, 
who  was  intended  to  be  a  second  indorser, 
signed  by  mistake  on  the  face  of  the  bill  a* 
if  he  were  a  joint  drawer.  Held  that  the  true 
drawer  had  no  claim  against  him.  Grieve  v. 
Miller,  1817,  Hume  68. 

597.  Benewal— Action  on  Prior  Bills.— 
For  some  years  A  supplied  cotton  on  the  order 
of  C  for  the  firms  of  C  &  Co.  and  B  &  Co.,  C 
distributing  the  cotton  between  the  firms  as  he 
chose,  and  A  being  at  liberty  to  draw  bills  on 
either  firm  for  the  price.  A  sued  B  &  Co.  on 
two  bills  accepted  by  them.  They  defended, 
on  the  ground  that  these  bills  had  been  super- 
seded by  a  renewal  bill  accepted  by  C  &  Co., 
on  whose  estate  A  had  already  ranked  for  the 
amount  of  the  renewal  bill.  Held,  after  a 
proof,  that  A  was  not  entitled  to  retain  the 
two  original  bills  as  an  additional  security 
for  the  price,  and  the  defenders  assoilzied. 
Shepherd  <&  Co.  v.  Bartholomew  <&  Co.,  1868, 
5  S.  L.  B.  595. 

598.  Benewal— Proof  prout  de  jure.— 

Proof  at  large  allowed  that  a  bill  was  a  renewal 


of  a  former  bill.    Dougal  v.  Hamilton,  1863 
1  M.  1142  ;  35  J.  649* 

599.  Benewal  —  Security  against  Re- 
appearance of  Old  BilL— Where  a  bill  had 
been  granted  as  a  renewal  and  the  renewed 
bill  was  delivered  up,  the  court  required 
security  against  its  reappearance  before  allow- 
ing the  drawer  to  enforce  payment  of  the 
Tenewel.%Ewing  v.  Hihbert,  1823,  2  S.  455* 

600.  Signature  by  Initials  —  Summary 
Diligence. — Summary  diligence  is  not  com- 
petent on  a  bill  signed  by  initials,  although 
authenticated  by  witnesses.  Munro  v.  Munro 
1820,  Hume  81. 

601.  Signature  by  Procuration  —  Sum- 
mary Diligence. — Question,  whether  a  bill 
signed  by  procuration  can  found  summary 
diligence.  Mackintosh  v.  Macdonald,  1828, 7  S. 
155  ;  4  Fac.  169  * 

602.  Stamp  Acts.  —  Opinion  that  a  bill 
payable  on  demand  requires  only  a  penny 
stamp.  Ritchie  v.  MLachlan,  etc.,  1870,  8  M. 
815  ;  42  J.  477  * 

603.  Stamp  Acts.— A  letter  addressed  to 
another  desiring  him  to  hold  a  bill  of  £1000 
for  behoof  of  a  third  party  to  the  extent  of 
£200,  and  an  acknowledgment  of  intimation 
thereof,  and  agreeing  to  honour  the  same,  held 
not  to  require  a  stamp.  Brierly  v.  Mackintosh, 
1846,  5  Bell  1  ;  18  J.  380.  Aifg.  5  D.  1100; 
15  J.  440* 

604.  Stamp  Acts.— A  tradesman  gave  to  a 
company,  who  were  his  creditors,  a  letter  ad- 
dressed to  an  employer  in  the  following  terms : 
"  In  addition  to  the  order  by  me  which  you 
already  hold  to  the  extent  of  £100  in  favour 
of  A  &  Co.,  you  will  please  pay  further  to 
these  parties  £165,  or  the  balance  which  may 
be  found  due  me  on  the  work,"  etc.  This 
document,  which  was  not  stamped,  was  de- 
livered to  the  payees,  and  by  them  to  the 
tradesman's  employer.  Held  that  this  was 
liable  to  stamp  duty,  and,  being  unstamped, 
could  not  be  judicially  looked  at.  Taylor  v. 
Hutchison  &  Co.,  1845,  7  D.  420 ;  17  J.  208.* 

605.  Stamp  Acts. — An  order  annexed  to 
an  account  by  the  creditor,  and  addressed  to 
the  debtor  in  favour  of  a  third  party,  in  these 
terms— "Pay  the  above  sum  of  £6,  10s.  3d. 
Sterling  and  interest  to  A  B.»—  (Signed) 
"C  D,w— held  to  be  a  bill,  and,  not  being 
stamped,  was  not  actionable.  Sutherland  v. 
Munro,  1847, 10  D.  87  ;  20  J.  14.  Cf.  Taylor 
v.  Scott,  1847,  9  D.  1504  ;  19  J.  675* 

606.  Stamp  Acts.  —  Held  that  an  order 
written  upon  the  foot  of  an  account  in  the 
following  terms — "Pay  the  above  account  to 
A  B  w — and  signed  across  a  penny  draft  stamp, 
was  a  draft  payable  to  order  and  on  demand, 
and  therefore  sufficiently  stamped  in  terms  of 
the  Act  16  and  17  Vict.  c.  59.  Murison  v. 
Templeton  <fc  Co.,  1864,  2  M.  501 ;  36  J.  247  * 

607.  Stamp  Acts.— A  bill  held  not  good 
evidence  of  debt,  to  support  a  right  of  reten- 
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tion,  in  respect  that  it  was  not  stamped. 
OgiMe  &  Son  v.  Taylor,  1849,  12  D.  266 ;  22 
J.  75. 

60S.  Stamp  Acta.— An  1 0  IT,  accompanied 
with  a  stipulation  in  a  letter  that  the  creditor 
must  wait,  is  not  an  agreement  requiring  a 
bill -stamp.  Macpherson  v.  Munro,  1854,  16  D. 
612  ;  26  J.  281  * 

609.  Stamp  Acts— Protest— Several  Bills 
In  One  Protest.— It  is  incompetent  to  include 
several  hills  in  one  instrument  of  protest  with 
a  single  stamp.  Barbour  v.  N$waU,  23  May 
1823,  P.  C. ;  2  S.  328.  Corrie  v.  Barbour,  1827, 
6  S.  268 ;  3  Fac.  252.  But  questioned  in  Napier 
v.  Canon,  1824,  2  S.  622 ;  6  S.  500 ;  3  Fac. 
609.* 

610.  Stamp  Acts.— A  summons,  libelling 
onaN  bill,  trust  deed,"  and  other  writs  speci- 
fying the  debt  sued  for,  dismissed,  since  the 
bill  was  written  on  a  wrong  stamp.  Rules  v. 
Robertson,  1834,  7  W.  &  S.  176.  Revg.  11  S. 
397. 

611.  Stamp  Acts— Alteration.— A  bill 
was  accepted  in  favour  of  a  party  who  did  not 
fill  in  his  name  as  drawer,  but  another  inserted 
his  name  as  drawer,  and  discounted  it ;  after- 
wards, on  its  being  re-indorsed  to  him,  he 
deleted  his  name  as  drawer,  and  the  original 
drawer  then  inserted  his  name.  Held  to  be 
an  evasion  of  the  stamp  laws.  Fleming  v. 
SeoU,  1823,  2  S.  446  * 

612.  Stamp  Acts— Alteration— Vitia- 
tion.— Bills  held  null  under  the  stamp  laws, 
as  a  new  obligant  had  been  added  to  them 
after  they  were  issued  as  completed  instru- 
ments.   Home  v.  Purves,  1836,  14  S.  898* 

613.  Stamp  Acts— Bill  Drawn  Abroad.— 
Bill  of  suspension  passed  of  a  charge  against 
the  acceptor  of  an  unstamped  bill,  bearing  to 
be  drawn  at  Hamburgh,  but  alleged  to  have 
been  drawn  at  London.  Robertson  As  Co.  v. 
RouiUdge,  1822,  1  S.  562. 

614.  StampActs— Nullity  of  Unstamped 
Bill — A,  employed  by  B  to  execute  wright- 
work  to  an  extent  exceeding  £300,  had  re- 
ceived various  payments  to  account.  He 
addressed  to  B  the  following  letter,  dated 
16  Nov.  1831 :  "  Sir,  pay  the  bearer  the  sum 
of  £40  Sterling,  and  charge  the  same  against 
my  account  of  wright- work  for  your  house." 
B  signed  the  letter  in  token  of  acceptance  of 
the  order  contained  in  it.  Held  that  it  was 
essentially  a  bill,  and,  not  being  written  on 
stamped  paper,  was  of  no  legal  effect.  Isles  v. 
Gill,  1836,  14  S.  996  ;  11  Fac.  829. 

615.  Stamp  Acts  — Promissory-Note. — 
A  letter  undertaking  to  pay  a  subsisting  debt, 
held  not  to  be  a  promissory-note  requiring  a 
stamp.  Thomson  v.  Gilkison,  1831,  9  S.  520 ; 
6  Fac.  348* 

616.  Stamp  Acts  — Promissory-Note  — 
Summary  Diligence. — Documents  written  in 
the  form  of  letters  acknowledging  to  having 
received  money  for  which  the  writer  bound 


himself  to  "  account,"  held  to  be  neither  receipts 
nor  promissory-notes  requiring  stamps.  Docu- 
ments written  in  a  similar  form,  but  promising 
"  to  repay  wHen  demanded  "  the  money  ac- 
knowledged to  be  received,  held  to  be  promis- 
sory-notes, requiring  to  have  been  stamped  as 
such.  Observed,  that  the  circumstance  of  a 
document  being  capable  of  affording  grounds 
of  summary  diligence,  was  not  the  test  for 
determining  whether  it  required  a  promissory- 
note  stamp.  Piriis  Reps.  v.  Smith's  Exrs., 
1833, 11  S.  473* 

617.  Stamp  Acts— Protest— A  charge  on 
an  instrument  of  protest  null  under  the  stamp 
laws  cannot  be  turned  into  a  libel.  Corrie  v. 
Barbour,  1827,  6  S.  268  ;  3  Fac.  252.  Fleming 
v.  ScoU,  1823,  2  S.  446  * 

618.  Stamp  Acts— Stamped  in  Excess.— 

A  bill  written  on  a  3s.  bill-stamp  in  place  of 
a  2s.  bill-stamp,  which  was  the  stamp  corre- 
sponding to  the  amount  of  the  bill,  sustained. 
Bowach,  21  June  1804,  F.  C. ;  M.  "Bill  of 
Exchange,"  App.  No.  16. 

619.  Stamp  Acts— Understamped.— Held 
that  although  on  a  reference  to  oath  the 
acceptor  of  an  understamped  bill  admitted 
that  he  had  signed  the  bill  to  enable  another 
party  to  get  the  contents  from  the  pursuer,  yet 
the  latter  was  not  entitled  to  decree.  Walker's 
Exrs.  v.  Speirs,  1834, 12  S.  586  ;  9  Fac.  313. 

620.  Stamp  AdaH-Understamped— Evi- 
dence.— Although  a  party  admit  his  signature 
as  drawer  and  indorser  of  a  bill  written  upon 
an  under-stamp,  he  is  not  liable  for  the  amount 
unless  the  holder  can  instruct  the  debt  by 
other  evidence  than  the  bill.  Greenock  Bank  v. 
Darroch,  1834,  13  S.  190  * 

621.  Stamp  Acts  —  Understamped.— 
Bills  written  on  too  low  a  stamp  can  afford  no 
evidence  of  the  debt,  but  it  may  be  proved 
habUi modo.    Call  v.  Fordyce,  1828,  6  S.  943* 

622.  Suspension— Caution.— Bill  of  sus- 
pension of  a  charge  on  a  bill  for  £487  passed 
on  caution  for  £200,  in  respect  the  charger  had 
advanced  only  £200  on  account  of  the  bill. 
Mortimer  v.  Anderson,  1832,  10  S.  743. 


BOARD,  PUBLIC 

1.  Agreement — Quorum  —  Authority.— 
In  a  reduction,  at  the  instance  of  an  inspector 
of  poor,  of  an  agreement  between  three  persons 
designed  as  "three  and  a  quorum  of  the  house 
committee  of  the  parochial  board,"  and  a 
person  appointed  governor  of  the  poorhouse, 
the  judge  refused  to  direct  the  jury,  "that 
unless  they  were  satisfied  that  the  three 
members  of  the  board  who  signed  the  deed 
were  a  quorum  of  a  meeting  duly  called  of  the 
house  committee,  and  signed  the  agreement  as 
a  quorum  of  such  a  meeting,  they  had  no 
authority  to  sign  the  agreement  so  as  to 
bind  the  board."  Exception  against  the  refusal 
of  the  direction  disallowed,  as  the  due  execution 
of  the  onus  of  the  agreement  lay  upon  the 
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pursuer.    Beattie  v.  Mackay  <fc  Paterson,  1863, 
1  M.  279 ;  35  J.  180  * 

2.  Meeting  —  Notice  —  Adjournment.— 
Objections  to  the  proceedings  of  a  board  (1) 
that  all  the  members  had  not  been  summoned 
to  the  meeting  at  which  these  proceedings  had 
been  resolved  on  ;  and  (2)  that  whereas  notice 
was  required  to  be  given,  the  proceedings  had 
been  resolved  on  at  an  adjourned  meeting  of 
which  no  special  notice  (other  than  the  notice 
calling  the  first  meeting)  had  been  given, 
repelled  on  a  construction  of  the  statute  (a 
Bridge  Act)  under  which  the  Board  had  actea. 
Kerr  v.  WiUcie,  1860,  22  D.  (H.  L.)  1 ;  32  J. 
273. 

3.  Powers  —  Homologation.  —  Statutory 
commissioners  have  no  power  by  their  acts  to 
homologate  statutory  contraventions  of  a  lease. 
Cameron  v.  Cameron,  18  Dec  1810,  F.  C  * 

4.  Prison  Board— Defence  of  No  Funds. 
— In  an  action  against  a  county  prison  board 
for  sums  due  under  a  contract  made  by  them,  a 
defence  that  the  action  was  inept,  because  the 
board  were  not  possessed  of  any  funds,  as  a 
board,  to  meet  the  demand,  and  that  these 
funds  were  under  the  control  of  the  general 
board,  who  should  have  been  called  as 
defenders,  repelled-.  MacGibbon  v.  Prison  Board 
of  Edinburgh,  1851, 13  D.  487  ;  23  J.  203. 

5.  Bednction  of  Board's  Act.— A  member 
of  a  board  of  commissioners  elected  under 
authority  of  a  statute  may  reduce  an  act  of  the 
Board  on  the  ground  of  its  having  been  carried 
by  the  votes  of  two  commissioners  who  were 
disqualified  without  concluding  for  reduction 
of  the  commission  under  which  these  parties 
acted.  Goddart  v.  Leith  Dock  Commissioners, 
1827,  5  S.  365. 


BONA  FIDES 

acquirenda,  1. 

Adjudication,  31,  50. 

Appeal  to  House  op  Lords,  42,  51-55, 

57,  58. 
Articles  op  Roup,  4,  27. 
Burgh,  45. 

Consumption,  1,  23,  24,  58. 
Crown  Land,  8. 
Curators,  15,  22. 
Decree,  34,  42,  49-58,  60. 
Ejection,  56. 

Entail,  5,  28,  37,  39,  47,  51,  54,  60. 
Error,  33,  44 
Excambion,  47. 
Ex  facie  Valid  Title,  19,  47. 
Feu-Duties,  16,  27. 
Fishing,  2. 

Husband  and  Wipe,  1,  17. 
Ignorance  op  Law,  2. 
Inpeptment,  28,  29,  48. 
Interest,  14, 17. 


Judicial  Factor,  19. 

Knowledge  op  Facts,  3,  29,  46,  48. 

Lease,  4,  5,  6,  51,  54,  55. 

Liferent,  12,  32. 

Machinery,  7. 

Mala  Fides,  10, 11,  49-60. 

Marriage  Contract,  1,  48. 

Meliorations,  6-14,  41. 

Minor,  22,  39. 

Office,  42,  43. 

Payment,  15-22. 

Perception,  23-25,  33,  58. 

Possession,  27-41,  55-59. 

Prescription,  34. 

Profits,  42,  43. 

Bates,  44,  45. 

Real  Burdens,  35. 

Rents,  4,  6,  13,  18,  19,  30-32,  35-39,  52. 

Repetition,  4-5, 16,  27,  32,  42-45,  52, 60. 

Sale  of  Heritage,  3,  4, 12,  27,  28,  46- 

48,  59. 
Stipend,  20,  23,  24. 
Tacit  Acquiescence,  41. 
Teinds,  20,  40. 
Terce,  21. 

Termination  of,  36,  49-60. 
Trustees,  5,  14,  21,  22,  25,  30,  41,  60, 

61,  62. 
Violent  Profits,  see  title  Landlord  and 

Tenant. 

1.  Husband  and  Wife— Antenuptial  Con- 
tract of  Marriage— Acquirenda —  Posses- 
sion by  Wife  of  Acquirenda  and  Consump- 
tion of  Fruits.— By  antenuptial  contract  a 
woman  conveyed  her  acquirenda  to  her 
husband  in  liferent.  Thereafter  her  uncle 
left  her  an  estate  exclusive  of  her  husband's 
jus  mariti.  She  enjoyed  it  for  four  years, 
when  her  husband's  trustee  in  bankruptcy 
sought  to  reduce  the  uncle's  will  to  the 
effect  that  he  might  obtain  the  liferent. 
Held  that  the  will  being  a  good  title  (till 
reduced)  for  possession  of  the  liferent,  and  the 
interest  being  bona  fide  consumed,  the  trustee 
had  no  claim  as  regards  that  income.  Greenkill 
v.  Aitken,  1826,  4  S.  473. 

2.  Ignorance  of  Law— Fishing  — Stake- 
Nets. — Where  parties  fished  salmon  by  stake- 
nets  in  the  Tay,  and  this  was  found  illegal,  a 
plea  of  bona  fides  rested  on  ignorance  of  the 
law,  repelled,  and  damages  found  due  from 
the  date  of  citation.  J),  of  Athol  v.  DalgUish, 
20  June  1822,  F.  C. ;  1  S.  511  * 

3.  Knowledge  of  Facts  —  Purchase  of 
Estate— Insane  Author.— The  purchase  of 
an  estate  by  a  party  in  the  knowledge  that 
his  author  had  derived  '  it  from  an  insane 
person,  held  invalid.  Hamilton  v.  Harvey, 
1818,  2  Mur.  38. 

4.  Lease— Bents— Sale  of  Land— Articles 
of  Boup.— In  a  lease  of  lands  it  was  provided 
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that  the  rait  for  the  crop  of  each  year  should 
be  payable,  one-third  at  Martinmas  of  that 
year,  and  the  other  two-thirds  at  the  Lammas 
of  the  following  year.  The  lands  having  been 
sold  under  articles  of  roup,  which  declared 
that  the  purchaser's  entry  should  be  to  the 
houses  and  grass  at  Whitsunday  and  to  the 
arable  lands  at  Martinmas  1823,  and  the  pur- 
chaser having  received  from  the  tenant 
payment  of  the  rents  for  the  crop  of  1823, 
held  in  an  action  by  the  seller,  after  the  lapse 
of  eighteen  years,  against  the  purchaser,  for 
payment  of  the  rent  of  that  year,  that  he  had 
drawn  the  rent  of  crop  1823  erroneously ; 
that  he  was  bound  to  pay  it  to  the  seller ; 
and  that  the  plea  of  bona  fide  perceptio  et  con- 
sumpiio  was  inapplicable  to  the  case.  Sinclair 
v.  Sinclair,  1847,  10  D.  190  ;  20  J.  49  * 

5.  Lease—Trustee — Bents— -EntaiL  —An 
heir  of  entail  granted  to  his  agent  a  lease  of 
his  whole  estate  at  a  rent  which  was  about 
one-half  of  that  drawn  from  the  actual  posses- 
sors (the  surplus  being  intended  for  behoof 
of  his  creditors),  &&&  the  sub-rents  were 
drawn  by  a  trustee  for  the  creditors  (to 
whom  the  lease  was  assigned)  for  three  years 
after  the  death  of  the  heir  before  anv  claim 
was  made  by  the  next  heir.  Held  that  the 
surplus  rents  belonged  to  the  succeeding  heir, 
and  that  the  plea  of  bona  fides  could  not 
protect  the  trustee  from  repetition.  Justice  v. 
Ross,  1829,  8  S.  108  * 

6.  Meliorations— Allowance  to  Tenant 
for  Improvements. — An  heir  of  entail  having 
reduced  a  sale  of  lands,  and  allowed  a  tenant 
possessing  under  a  missive  from  the  purchaser 
to  continue  in  his  farm  for  a  part  of  the  term, 
bat  without  homologating  the  missive,  which 
stipulated  for  an  allowance  out  of  the  rents  to 
the  tenant  for  improvements  for  the  first  three 
years,  held  in  an  action  for  repetition  of  a 
term's  rent,  drawn  by  the  purchaser  after  the 
period  when  bona  fides  was  determined  to 
nave  ceased,  that  he  was  not  entitled  to  deduc- 
tion of  the  allowance  made  to  the  tenant  for 
improvements.  Grade  v.  Hannay's  Reps.,  1832, 
10  S.  628. 

7.  Meliorations— Charter  Void  — Erec- 
tions Prior  to  — Moveable  Machinery.— 
Parties  obtained  a  lease  of  a  mill  for  twenty 
years  from  magistrates  of  a  burgh,  stipulating 
that  they  were  to  receive  the  value  of  their 
meliorations  at  the  end  of  the  twenty  years, 
or  obtain  a  new  lease.  They  continued  to 
possess  for  more  than  twentv  years  additional 
after  the  twenty  years  without  getting  any 
express  renewal.  Thereafter  they  obtained 
a  charter  from  the  magistrates  of  *  two-thirds 
of  the  subjects,  and  erected  works  and  machinery 
upon  the  whole  of  it;  but  this  charter  was 
afterwards  set  aside  as  void,  in  respect  of  not 
having  the  authority  of  an  Act  of  Council. 
Held  that  the  tenants  could  not  claim  the 
value  of  meliorations  on  that  third,  to  which 
they  had  obtained  no  charter,  nor  of  erections 
made  prior  to  the  charter,  nor  of  moveable 
machinery;  but   that  they  had  a  claim  for 


all  fixtures  and  permanent  erections,  which 
improved  the  property  resumed,  made  after 
the  date  of  the  charter  and  prior  to  decree 
of  reduction.  Mags,  of  Selkirk  v.  Clappcrton, 
1830,  9  S.  9  * 

8.  Meliorations— Crown  Land— Houses 
Erected  by  Settlers. —  Where  settlers  in  the 
village  of  Fort  Augustus,  belonging  to  Govern- 
ment, had,  with  the  acquiescence  of  Govern- 
ment, been  in  the  practice  of  selling,  conveying, 
and  granting  securities  on  the  houses  erected 
by  them  without  having  any  written  titles, 
held  that  a  governor  of  the  Fort,  who  had 
taken  possession  of  several  of  the  houses,  was 
liable  to  pay  the  value  of  them.  Clarke  v, 
Brodie,  and  Mackay  v.  Brodie,  1801,  Hume 
548,  549. 

9.  Meliorations  —  House  Built  on 
Stranger's  Land— Query  as  to  Ownership. 
— Question  as  to  whether  a  house  had  been  built 
in  the  bona  fide  belief  that  the  site,  which  was 
truly  the  property  of  another,  belonged  to  the 
builder.    Ritchie  v.  Robertson,  1832,  10  S.  621. 

A  was  induced  by  the  representations  of  0 
to  enter  into  a  partnership  with  B,  believing 
him  to  be  the  proprietor  of  certain  works.  D, 
for  whom  C  was  general  agent,  was  in  reality 
the  proprietor  of  the  subjects.  Held  that  A, 
who  had  in  bona  fide  expended  certain  sums 
upon  the  property,  was  entitled  to  recover 
these  from  D  to  the  extent  to  which  he  was 
lucratus  thereby.  Duff,  Ross,  <fc  Co.  v.  Kippen, 
1871,  8  S.  L.  R.  299. 

10.  Meliorations— Mala  fides— Eviction. 
— Where  a  party  has  held  possession  of  a  pro- 
perty mala  fide,  lie  is  not  entitled  to  recompense 
tor  meliorations  from  the  true  owner  evicting  the 
subject  from  him ;  and  the  doctrine  of  Stair, 
i.  8.  3,  considered  not  well  founded.  Barbour 
v.  Halliday,  1840,  2  D.  1279  ;  15  Fac.  1394  * 

11.  Meliorations— Mala  fides— House- 
Removal. — Question,  whether  a  mala  fide 
possessor,  not  being  entitled  to  be  recompensed 
tor  the  value  of  a  house  built  on  the  property 
of  another,  be  entitled  to  remove  the  house. 
Barbour  v.  HaUiday,  1840,  2  D.  1279  ;  15  Fac. 
1394* 

12.  Meliorations— Purchase  of  Land- 
Contingent  Liferent— Emergence  of  Life- 
rent.—A  party  bought  a  piece  of  ground 
subject  to  the  liferent  of  the  seller's  widow ; 
and  before  it  emerged  he  built  valuable  houses 
upon  it.  Held,  on  her  liferent  taking  effect, 
that  she  was  entitled  to  decree  of  maills  and 
duties  of  the  ground  and  houses,  subject  to 
deduction  of  the  interest  of  the  meliorations 
made  by  the  purchaser.  Laird  v.  Fenwick, 
10  Feb.  1807,  F.  C. ;  M.  "  Liferenter,"  App. 
No.  3. 

13.  Meliorations— Retention  of  Rent  for 
—Possession  of— Eldest  Son— Destination 
to  "Children." — Circumstances  in  which  an 
eldest  son  (whose  father  had  been  infeft  under 
a  contract  of  marriage,  destining  the  lands 
to  the  "  children  tt  of  the  marriage),  having 
passed  by  his  father,  and  served  heir  of  line 
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to  his  grandfather  in  the  whole  lands,  and 
possessed  these  for  several  yean  both  prior 
and  subsequent  to  his  making  up  titles,  was 
held  not  to  nave  been  in  bona  fide  so  as  to  plead 
retention  of  the  rents  of  that  portion  of  the 
lands  belonging  to  the  younger  children  in 
satisfaction  of  alleged  meliorations.  Kibbles  v. 
M'Donald,  1832,  10  S.  341  * 

14.  Meliorations— Trustee  —  Directions 
in  Trust  Deed— Interest.— A  trustee,  in  the 
bona  fide  belief  that  he  was  entitled  to  alter 
the  directions  of  the  truster,  purchased  with 
the  trust  funds  (taking  the  title  in  his  own 
name)  a  landed  estate,  of  a  different  description 
from  that  directed  by  the  trust  deed  to  be 
purchased,  and  entailed  on  himself  and  a  series 
of  heirs.  The  trustee  then  laid  out  a  large 
sum  of  his  own  private  money  in  improving 
the  property.  After  his  death  it  was  held  that 
he  had  no  power  to  alter  the  trust  directions, 
and  a  separation  of  the  estates  was  ordered. 
The  then  heir  of  entail  under  the  trust  claimed 
the  estate  so  purchased,  without  giving  credit 
to  the  representatives  of  the  trustee  for  the 
money  expended  on  improvements.  Held  that 
he  was  not  entitled  to  demand  from  the 
trustee's  representatives  a  conveyance,  except 
on  condition  of  giving  credit  for  the  whole 
purchase  money  and  cost  of  improvements, 
but  that,  as  the  purchase  was  not  in  accordance 
with  the  directions  of  the  truster,  he  was 
entitled  to  the  purchase  money  with  interest. 
Douglas  v.  Douglas's  Trs.,  1864,  2  M.  1380  ;  36 
J.  697  * 

15.  Payment  —  Curators  —  Younger 
Children — Creditors.— Circumstances  under 
which  payments  made  bona  fide  by  curators  of 
a  minor  heir  in  satisfaction  of  provisions  to 
the  younger  children  of  a  father,  who  died 
apparently  solvent,  but  was  truly  insolvent, 
were  sustained  in  a  question  with  his  creditors. 
Harkness  v.  Graham,  1836,  14  S.  1016  * 

16.  Payment— Feu-Duties.— Feu-duties  in 
kind  having  during  two  centuries  been  paid 
by  a  different  and  larger  measure  than  that 
stipulated  in  the  charter,  the  superior  found 
protected  by  bona  fides  against  a  claim  for 
repetition  of  the  excess.  Leslie  v.  E.  of  Moray, 
1827,  6  S.  284  ;  2  Fac.  177  * 

17.  Payment  —  Husband  and  Wife- 
Interest  on  Bond. — A  party  paid  the  interest 
on  a  bond  to  a  wife  instead  of  to  her  husband. 
Held  that  the  fact  that  he  had  done  so  bona 
fide  did  not  protect  him  against  a  claim  for  the 
interest  by  the  husband.  Gray  v.  Walker,  1859, 
21  D.  709  ;  31  J.  378.  See  Buchanan  v.  Royal 
Bank,  1843,  5  D.  211  ;  16  J.  64* 

18.  Payment  —  Rent  —  Apparent  Pro- 
prietor.—Circumstances  in  which  payment 
of  rent  bona  fide  to  the  sisters  of  an  apparent 
proprietor  was  sustained  in  a  question  with 
the  true  proprietor.  Somtnervule  v.  Smithy 
1823,  2  S.  509. 

19.  Payment— Rents— Ex  facie  Valid 
Title — Judicial  Factor.— A  judicial  factor 
was  appointed  on  an  estate  pending  a  com- 


petition. The  widow  of  the  last  proprietor 
worked  quarries  in  her  locality  lands  and  drew 
the  proceeds,  but  she  was  found  not  liable  to 
repeat  as  having  consumed  them  bona  fide. 
Another  party,  under  a  title  ex  facie  good, 
drew  part  of  the  rents  of  the  estate,  and  was 
also  found  a  bona  fide  possessor.  Held  that 
the  factor  was  not  liable  to  account  for  the 
proceeds  of  the  quarry  and  rents.  D.  of  Box- 
burgh  v.  Swinton,  1824,  2  Shaw's  App.  18. 

2a  Payment— Teinds— Stipend— Tends 
Exhausted— Repetition.— Held  (by  a  ma- 
jority) that  where  a  decree  of  modification 
and  locality  was  pronounced,  under  which  an 
heritor  paid  £60  of  stipend,  and  he  afterwards 
discovered  that  his  teinds  were  exhausted,  he 
was  not  entitled  to  repetition  from  the  minister. 
Haldane  v.  Adamson,  11  Dec.  1804,  F.  C. ;  M. 
"  Bona  et  Mala  Fides,'1  App.  No.  3. 

21.  Payment— Trust— Heritage— Credi- 
tors—Terce. — A  party  died  infeft  in  heritable 
property,  which  he  conveyed  by  a  trust  deed 
to  his  widow  and  others.  She  disclaimed  the 
deed,  but  at  the  request  of  his  creditors 
concurred  in  conveying  the  property  to  a 
trustee  for  their  behoof,  under  a  declaration 
that  she  should  be  entitled  to  claim  every  right 
competent  to  her.  The  trustee  intromited 
with  the  rents  for  several  years,  and  she  was 
thereafter  served  to  her  terce.  Held  that  the 
trustee  was  bound  to  account  to  her  for  her 
share  of  the  bygone  rents,  although  he 
alleged  that  he  had  bona  fide  paid  them  away 
to  the  creditors.  Hepburn  v.  Kerr,  1830,  9  S. 
188* 

22.  Payment— Trust— Minor  — Curator 
bonis. — Trustees  paid  part  of  a  minor's  money 
to  a  curator  bonis,  who  had  never  extracted 
his  appointment  nor  found  caution,  and  who 
soon  after  left  the  country  in  a  state  of 
insolvency.  Held  that  the  trustees  were  liable 
to  pay  the  sum  again  to  the  minor.  Donaldson 
v.  Kennedy,  1833,  11  S.  740* 

23.  Perception  and  Consumption  — 
Stipend— Arrears.— Plea  of  bona  fide  per- 
ception and  consumption  against  claim  by 
minister  for  arrears  of  stipend.  Elder  v. 
Fotheringham,  1869,  7  M.  341 ;  41  J.  199  * 

24.  Perception  and  Consumption  — 
Stipend— Arrears.— iftW  that  a  plea  of  bona 
fide  perception  and  consumption  of  teinds  was 
not  a  relevant  defence  by  a  heritor  having  a 
heritable  right  to  teinds  against  the  claim  of 
a  stipendiary  minister  for  arrears  of  stipend. 

Opinion  that  such  a  plea  would  be  relevant 
if  stated  by  a  heritor  against  a  titular. 

Opinion  that  the  plea  of  bona  fide  percep- 
tion and  consumption  applies  only  in  cases 
where  the  fruits  of  land  have  been  reaped 
by  a  person  holding  a  colourable  but  imperfect 
title. 

A  proprietor  cannot  support  a  plea  of  bona 
fide  perception  and  consumption  Dy  an  aver- 
ment that  he  was  personally  ignorant  of  a  fact 
appearing  on  the  face  of  his  own  title.  Haldane 
v.  OgUvy,  1871, 10  M.  62 ;  44  J.  32* 
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25.  Perception— Trustees— Notification 
of  Challenge— Deathbed.— In  a  reduction  of 
a  trust  deed  on  the  head  of  deathbed,  held  that 
as  the  deed  was  executed  on  the  day  of  the 
granter's  death,  and  his  heir  notified,  prior 
to  the  next  term,  his  intention  to  challenge 
the  deed,  and  successfully  did  so,  a  plea  of 
bona  fide  perception  by  the  trustees  of  the 
rents  and  profits  of  the  estate  could  not 
be  sustained.  Clyne  v.  dyne's  Trs.,  1839,  2  D. 
243. 

26.  Possession— Court  of  Session  Decree 
— Beversal— Rents— Wood  Cut.— In  a  com- 
petition for  an  estate  of  which  neither  party 
had  obtained  possession,  one  was  preferred  by 
a  judgment  of  the  Court  of  Session,  and  made 
up  titles,  entered  to  possession,  drew  the  rents, 
and  cut  down  wood,  and  in  the  meantime  an 
appeal  had  been  entered  which  resulted  in  a 
reversal.  Held  that  the  party  preferred  by 
the  Court  of  Session  was  not  accountable  for 
the  rente  drawn  by  him  between  the  date  of 
the  judgment  of  that  court  and  the  reversal, 
but  that  he  was  so  for  the  price  of  the  wood. 
Bowman  v.  Henderson,  11  June  1805,  F.  C. ;  M. 
"  Bona  et  Mala  Fides,"  App.  No.  4. 

27.  Possession— Feu-Duties— Purchase— 
Exceptions— Articles  of  Roup.— A  piece  of 
ground,  of  which  certain  portions  had  been 
feued  out,  was  sold  by  an  heritable  creditor 
holding  a  disposition  of  the  whole  subject, 
under  articles  of  roup  which  excepted  the 
parts  feued.  Held  that  the  purchasers,  al- 
though they  drew  the  feu-duties  for  twenty 
years  unchallenged,  were  not  protected  from 
repetition  by  the  plea  of  bona  fides.  Mow  v. 
Glen, 1831,  9  S.  744  * 

28.  Possession  —  Infeftment  —  Entail- 
Purchase— Faith  of  Record.- A  substitute 
heir,  under  an  entail  unrecorded,  made  up  a 
title  (ineptly,  as  it  turned  out),  and  the 
limitations  of  the  entail  entered  his  sasine  in 
1706.  Thereafter  the  entail  was  recorded. 
He  afterwards,  in  1728,  on  the  footing  that 
he  was  fiar,  made  up  a  fee-simple  title  and 
sold  the  estate,  which  the  purchaser  again 
sold.  In  a  reduction  of  these  titles  brought 
in  1756  by  a  remoter  substitute,  who  had  made 
up  a  title  under  the  entail,  held  that,  in  the 
face  of  the  records,  bona  fide  purchase  could 
not  be  pled.  Lord  Napier  v.  Livingstone,  1765, 
2  Pat.  108.    Affg.  M.  15418,  15461* 

29.  Possession— Infeftment— Knowledge 
of  Prior  Conveyance.- An  infeftment  does 
not  afford  a  preferable  title  to  a  property, 
where  the  person  infef t  was  in  the  knowledge 
of  a  prior  conveyance  by  his  author  of  the 
same  property  to  another.  Lang  v.  Mags,  of 
Dumbarton,  29  June  1813,  F.  C  * 

30.  Possession— Lands-Trustee— Rents. 

— Circumstances  in  which  a  party  admitting 
himself  to  be  merely  a  trustee,  and  having 
no  beneficial  interest  in  lands  possessed  by 
him,  held  not  entitled  to  plead  bona  fides  in 
answer  to  a  demand  to  account  for  the  rents. 
Whyte  v.  BaUantine,  1825,  3  S.  451  * 


31.  Possession— Liability  to  Account- 
Rents— Adjudging  Creditor.— An  adjudging 
creditor  had  entered  into  possession  of  the 
subjects  adjudged  and  drawn  the  rents,  but 
the  decree  of  adjudication  was  afterwards  set 
aside  by  reason  of  an  informality  in  the 
summons.  Held  that  the  creditor  was  only 
bound  to  account  for  the  actual  rents  at  which 
the  subjects,  during  his  possession  of  them, 
were  let,  except  in  so  far  as  shown  to  be  irre- 
coverable, ana  for  such  further  rental  as  the 
subjects,  in  a  due  course  of  management,  were 
capable  of  having  yielded,  if  duly  cared  for. 
Smith  v.  Fl&werdew,  1853,  16  D.  55  * 

32.  Possession  —  Liferentrix  —  Rents  — 
Quarries. — A  liferentrix  by  constitution  on  an 
estate,  the  succession  to  which,  being  disputed, 
was  sequestrated,  received  from  the  sub-factor 
of  the  judicial  factor  the  rents  drawn  from 
quarries,  to  which  it  was  afterwards  found  she 
had  no  right.  Held  that  she  was  protected  by 
bona  fides  from  repetition  of  the  rents.  D.  of 
Roxburqh  v.  Duchess  Dowager  of  Roxburgh,  17 
Feb.  1815,  F.  C  * 

33.  Possession  —  Perception  and  Con- 
sumption—Agreement—Error—Reduction. 

— A  husband  obliged  himself  to  infef t  his 
wife,  in  case  of  her  surviving  him,  for  her  life- 
rent in  all  his  lands,  together  with  the  patron- 
ages, superiorities,  and  feu-duties  of  the  same. 
Alter  his  death,  his  widow,  in  ignorance  of  her 
rights,  and  in  error  as  to  those  of  her  family 
and  the  true  state  in  which  her  husband  had 
left  his  affairs,  entered  into  an  agreement  by 
which  she  materially  restricted  her  rights. 
She  having  reduced  this  agreement  about 
twenty  years  after  her  husband's  death,  held 
that  the  heir  could  not  plead  bona  fide  per- 
ception and  consumption,  and  was  liable  to 
account  for  the  rents,  superiorities,  and 
casualties  not  merely  from  the  date  of  the 
summons,  but  from  the  time  when  the  widow's 
right  accrued.  Lady  Forbes  v.  Lord  Forbes, 
1765,  2  Pat.  84  * 

34.  Possession— Prescription— Interrup- 
tion by  Minorities— Judicial  Decree.— A 
party  possessing  under  a  right  apparently 
fortified  by  prescription,  but  where  the  pre- 
scription was  interrupted  by  minorities,  found 
to  be  in  bona  fide  till  that  circumstance  was 
declared  by  the  sentence  of  a  judge.  Smith 
v.  Beaton,  6  Feb.  1810,  F.  C* 

35.  Possession— Real  Burdens— Rents.— 

Held  that  a  party  was  not  bound  to  deduct 
from  the  real  burdens  affecting  an  estate  the 
rents  drawn  by  himself  while  in  the  bona  fide 
possession  of  it.  Cleghorn  v.  Sir  W.  Elliott, 
1842,  4  D.  1389 ;  14  J.  492  * 

36.  Possession  —  Rents  —  Deficiency  of 
—Termination  of  bona  fides  — Loss  to 
Fall  on  bona  fide  Possessor.— The  rights  of 
defenders  to  an  estate  in  a  reduction  were  set 
aside ;  and  pending  a  question  as  to  their  bona 
fide  possession,  a  judicial  factor  was  of  consent 
appointed,  who  collected  from  the  tenants 
rents  due  both  prior  to  and  at  and  subsequent 
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to  Martinmas  1822.  It  was  ultimately  de- 
cided that  the  pursuer  was  entitled  to  the 
rents  due  at  and  after  that  term,  and  that 
prior  to  this  date  the  defenders  were  bona  fide 
possessors ;  and  the  funds  collected  by  the 
factor  were  insufficient  to  satisfy  the  claims  of 
all  parties.  Found  that  the  pursuer  was 
entitled  to  payment  primo  loco  of  the  rent  due 
at  and  after  Martinmas,  leaving  the  deficiency 
to  fall  on  the  prior  rents.  Qracie  v.  E.  of 
Stair's  TV*.,  1831,  9  S.  393. 

37.  Possession— Bents— Entail— Bond- 
Claims  and  Liabilities.— An  heir  of  entail  in 
possession,  conceiving  that  the  fetters  did  not 
apply  to  him,  executed  a  new  deed  in  favour 
of  himself,  etc.,  whom  failing  his  eldest  sister 
and  the  heir  of  her  body.  On  his  death  his 
sister  entered  into  possession ;  but  in  an  action 
at  the  instance  of  the  heir  under  the  original 
entail,  it  was  found  that  her  brother  had  not 
power  to  execute  the  deed  under  which  Bhe 
had  possessed.  Held  that  the  rents  of  the 
estate  during  her  possession  were  bona  fide  con- 
sumpt ;  that  her  claim  for  interest  on  a  bond 
granted  to  her  over  the  estate  by  the  brother 
was  extinguished  confusione  during  her  posses- 
sion ;  and  that  she  had  not  incurred,  by 
behaviour  as  heir,  liability  for  other  provisions 
which  her  brother  had  granted,  and  which 
were  not  struck  at  by  the  entail,  but  that  the 
heir  of  entail  was  liable  for  them.  Major  Forbes 
v.  Gordon,  1760,  2  Pat.  43  * 

38.  Possession— Bents— Heritage— Belief 
that  Bights  Benounced.— A  father  by  his 
deed  of  settlement  conveyed  all  his  property 
to  his  eldest  son  under  an  obligation  to  pay 
£100  to  a  younger  son,  or,  at  the  option  of  the 
latter,  to  make  over  to  him  one-half  of  a 
tenement  on  his  paying  £50  to  the  eldest;  and 
a  family  arrangement  having  led  the  eldest 
son  to  believe  that  the  younger  son  had 
renounced  his  claim  on  the  half  of  the  herit- 
age, held  that  he  was  in  bona  fide  to  possess  the 
heritage  and  reap  the  fruits  until  the  younger 
son  duly  intimated  his  election  of  the  heritage. 
Laing  v.  Laing,  1829,  7  S.  693 ;  4  Fac.  952. 

39.  Possession  —  Bents  —  Parent  and 
Child— EntaiL — A  father  succeeded  to  two 
entailed  estates,  but  from  the  conditions  of  the 
entail  he  could  not  hold  both ;  and  one  was 
accordingly  ceded  to  his  infant  son,  for  whom 
he  acted  for  some  years  as  administrator-in- 
law ;  but  he  afterwards  made  up  titles  to  that 
estate  as  proprietor,  and  drew  the  rents  during 
the  son's  minority.  On  the  son  attaining 
majority  the  father  disponed  the  estate  to  him, 
on  which  the  son  was  infeft,  and  thereafter 
obtained  declarator  of  irritancy  against  his 
father.  Held  in  an  action  by  the  son  for  pay- 
ment of  the  rents,  that  the  father  was  bound 
to  account  for  them  during  the  whole  period 
of  the  son's  minority ;  that  no  plea  of  bona  fides 
was  competent  to  him  ;  and  that  in  a  question 
with  him  it  was  not  necessary  to  set  aside  the 
titles  made  up  by  him  to  the  estate.  BonJtine 
v.  Grahame,  1838,  1  D.  286 ;  14  Fac.  297. 


40.  Possession— Teinds—Penar— Inter- 
pellation by  Titular.— A  feuar  possessing  his 
teinds  by  virtue  of  a  grant  from  his  superior 
as  tacksman,  found  to  be  bona  fide  possessor 
until  interpelled  bv  the  titular.  Easton,  etc. 
v.  Stirling,  1733,  1  Pat.  90.    Affg.  M.  1717  * 

41.  Possession— Trustee— Meliorations- 
Tacit  Acquiescence.— A  trustee  possessing 
lands  under  a  voluntary  trust  held  entitled  to 
repayment  of  sums  expended  by  him  bona  fide 
on  the  lands  in  preference  to  prior  heritable 
creditors  who  had  tacitly  acquiesced  in  his 
possession.    Russell  v.  Goldie,  1823,  2  S.  257.* 

42.  Profits  —  Office  —  Court  of  Session 
Decree  —  House  of  Lords  BeversaL  —  A 

person  declared  to  be  legally  elected  professor 
by  a  sentence  of  the  Court  of  Session  is  not 
bound  to  account  for  the  emoluments  derived 
therefrom,  upon  the  sentence  being  reversed 
in  the  House  of  Lords.  Jackson  v.  Macdonald, 
5  July  1811,  F.  C. 

43.  Profits— Office— Liability  to  Account 
—Date  of  Citation— Unavoidable  Delay  in 
Action. — A  defender  whose  title  to  an  office 
was  vitiated  in  substantiations,  held  liable  to 
account  for  the  profits  from  the  date  of  citation 
although  the  procedure  in  the  action  had  been 
delayed  by  a  third  party  challenging  the 
pursuer's  title.  Gibson  v.  Sir  P.  Walker,  1833, 
7  W.  &  S.  82.  Affg.  29  May  1823,  F.  C. ;  2  S. 
348* 

44.  Bates— Bona  fide  Expenditure— Pay- 
ment in  Error. — In  an  action  for  repetition  of 
rates  paid  in  error  for  four  years,  held  the 
pursuer  was  not  entitled  to  recover,  the  sums 
paid  having  been  bona  fide  expended  each  year. 
Bell  v.  Thomson,  1867,  6  M.  64  ;  40  J.  43  * 

45.  Bates  —  Burgh-Magistrates— Illegal 
Impost. — The  magistrates  of  a  royal  burgh 
having  levied  an  impost  after  publishing  it  in 
a  schedule  of  duties,  which,  contrary  to  the 
fact,  bore  to  be  conform  to  an  Act  of  Parlia- 
ment, found  not  protected  from  repetition  bv  a 
plea  of  bona  fides.  Mags,  of  Dunbar  v.  Kelly, 
1829,  8  S.  128* 

46.  Sale  of  Heritage— Conditions  of  Sale 
—  Ez  facie  Absolute  Title  —  Knowledge  of 
Purchaser  that  Beally  in  Security*  — A 

reduction  of  a  sale  under  a  bond  was  raised 
against  the  purchaser  and  the  seller's  repre- 
sentatives on  the  ground  that  the  conditions  of 
sale  had  not  been  observed.  The  purchaser,  in 
corroboration  of  the  title  derived  through  the 
seller,  had,  after  the  sale,  obtained  a  disposi- 
tion to  the  same  subjects  from  one  whose  title, 
though  ex  fade  absolute,  was  known  to  the 
purchaser  to  be  in  reality  in  security  only. 
Held  that  the  purchaser  had  no  title  to  exclude 
the  action  of  reduction.  Nisbet  v.  Cairns  <£• 
Howden,  1864,  2  M.  863 ;  36  J.  423  * 

47.  Saleof  Heritage— Entail— Excambion 
under  10  Geo.  m  — Ex  facie  Regular.— Bona 
fide  purchasers  of  lands  formerly  part  of  an 
entailed  estate,  and  excambed  under  the  10 
Geo.  in.,  are  not  affectable  by  objections  to 
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the  transactions  not  appearing  ex  facie  of  the 
proceedings.  Hamilton  v.  Chancellor,  1833, 
12  S.  22  ;  9  Fac  16  * 

4a  Sale  of  Heritage— Infeftment— Re- 
duction — Marriage-Contract — Knowledge 
of  Purchaser.— The  title  of  a  purchaser  infeft 
was  reduced  in  so  far  as  adverse  to  the  right 
of  a  heneficiary  under  a  marriage-contract,  on 
the  ground  that  the  purchaser,  being  in  the 
knowledge  of  the  marriage-contract,  was  not 
in  bona  fide  in  taking  the  conveyance.  Mac- 
i  v.  Bobb9 1864,  2  M.  943  ;  36  J.  472  * 


49.  Termination  of— Action— Date  when 
mala  fides  Begins.— It  depends  on  the  cir- 
cumstances of  each  case  whether  mala  fides 
begins  either  from  citation  in  an  action  or 
from  the  first  decision,  or  not  until  the 
ultimate  decision  in  the  Court  of  Appeal. 
Walker  v.  Oraig,  1833,  7  W.  &  S.  Affg.  9  S. 
587. 

50.  Termination  of— Adjudger  in  Pos- 
session —  Citation  —  Arrestments.  —In  an 
action  of  accounting  against  an  adjudger  in 
possession,  found  that  the  adjudger's  bona  fidee 
did  not  endure  until  decree,  finding  his  debt 
extinguished  by  receipt  of  the  rents,  but  ceased 
on  the  citation  and  arrestments  in  the  action, 
and  that  he  was  liable  to  account  from  their 
date.    Walker  v.  Forrester,  1721,  Robert.  406  .* 


51.  Termination  of— Appeal  to  House  of 
Lords— Leases  of  Entailed  Estate.— A  lease 
of  part  of  an  entailed  estate  was  purchased  by 
a  party  while  under  reduction,  and  thereafter 
a  judgment  was  pronounced  sustaining  the 
lease ;  but  contrary  judgments  were  subse- 
quently pronounced  in  other  causes,  and 
particularly  in  regard  to  certain  leases  under 
the  same  entail  After  an  interval  of  ten 
an  appeal  was  taken,  and  considerable 
itigation  occurred  under  a  remit  from  the 
House  of  Lords,  and  the  lease  was  ultimately 
reduced  by  that  House.  Held  that  the  bona 
fides  of  the  party  subsisted  till  the  appeal 
was  taken,  but  then  ceased.  Stirling  v.  Dunn, 
1831,  9  S.  276  ;  6  Fac.  178. 


£ 


52.  Termination  of— Judgment  of  Court 
of  Session— Reversed  by  House  of  Lords- 
Rents — Repayment. — The  House  of  Lords 
reversed  a  judgment  of  the  Court  of  Session, 
and  found  that  sales  made  judicially  under 
a  private  statute  upwards  of  thirty  years 
previously,  of  parts  of  an  entailed  estate,  were 
null,  in  respect  of  certain  minor  heirs  of  entail 
not  having  been  properly  brought  before  the 
court,  and  that  one  of  those  heirs,  who  suc- 
ceeded to  the  estate,  was  entitled  to  have 
the  lands  so  sold  restored  to  him.  Held  that 
the  purchasers  were  bona  fide  possessors  till  the 
date  of  the  House  of  Lords'  judgment,  and 
not  liable  for  the  rents  till  Martinmas  there- 
after. Agnew  v.  S.  of  Stair,  1826,  4  S.  604 ; 
1  Fac.  583.  Reversed  to  the  effect  of  finding 
the  purchasers  accountable  for  the  rents  due 
at  Martinmas  (without  prejudice  to  any  claim 
they  might  have  for  the  crops  of  lands  in  their 


own  possession  reaped  prior  to  that  term),  and 
quoad  ultra  affirmed,  1828,  3  W.  &  S.  286  * 

53.  Termination  of— Judgment  of  House 
of  Lords. — A  party  held  to  be  a  bona  fide  pos- 
sessor of  an  estate  until  the  date  of  the  judg- 
ment of  the  House  of  Lords,  affirming  that  of 
the  Court  of  Session,  which  evicted  the  estate 
from  him.  Cleghom  v.  Sir  W.  Elliott,  1842, 
4  D.  1389  ;  14  J.  492  * 

54.  Termination  of  —  Lease  —  Entail  — 
Judgment  of  House  of  Lords.— A  tenant 
whose  lease  was  reduced  as  in  contravention 
of  an  entail,  held  in  bona  fide  till  the  judgment 
of  the  House  of  Lords,  which,  although  it 
affirmed  that  of  the  Court  of  Session,  pro- 
ceeded on  a  different  ground.  Turner  v. 
Turner,  3  Mar.  1820,  F.  C  * 

55.  Termination  of— Lease— Possession 
—Appeal  to  House  of  Lords.— A  party  re- 
taining possession  of  a  farm  after  the  lease 
had  been  set  aside  by  the  Court  of  Session 
during  an  appeal  to  the  House  of  Lords,  where 
the  judgment  was  affirmed,  held  in  mala  fide 
from  the  date  of  the  decision  of  the  Court  of 
Session.    Henderson,  14  Dec.  1815,  F.  C* 

56.  Termination  of— Possession— Judg- 
ment in  Action  of  Ejectment.- An  action 
of  ejectment  was  raised  against  a  bona  fide 
possessor.  In  the  course  of  the  proceedings 
the  pursuer  produced  certain  documents  quali- 
fying the  title  of  the  defender's  author,  and 
after  additional  proof  regarding  these  docu- 
ments obtained  decree  against  him.  Held,  in 
a  subsequent  action  of  damages,  that  the 
possession  having  begun  in  bona  fides,  and  the 
additional  evidence  being  required  to  explain 
the  documents  produced,  and  connect  them 
with  the  title  to  the  subjects,  the  possessor 
was  not  .bound  to  depart  from  his  defence 
immediately  after  the  documents  were  pro- 
duced, and  that  there  was  no  legal  interruption 
of  his  bona  fides  until  judgment  in  the  action 
of  ejectment  had  been  pronounced.  Howard 
v.  Muvr,  1870,  8  S.  L.  R.  6. 

57.  Termination  of— Possession— Death- 
bed Deed— Judgment  in  House  of  Lords.— 

Possession  under  a  deathbed  deed  pending  a 
reduction  of  the  deed,  held  to  have  been  in 
bona  fide  until  the  affirmance  of  the  decree  of 
reduction  in  the  House  of  Lords.  Moir  v. 
Mudie,  1826,  4  S.  725  ;  1  Fac.  698. 

58.  Termination  of—  Possession— Percep- 
tion and  Consumption— House  of  Lords' 
Judgment. — Where,  after  much  litigation, 
it  was  decided  by  the  court,  and  affirmed  by 
the  House  of  Lords,  that  the  widow  of  a 
proprietor  of  an  entailed  estate,  as  liferenter 
of  locality  lands,  had  right  to  the  shootings 
thereon,  but  that,  in  fixing  the  extent  of  the 
lands  which  might  competently  be  granted  as 
a  provision  to  her,  the  value  of  unlet  shootings 
must  be  taken  into  account,  and  that,  so 
estimating  them,  the  locality  lands  exceeded 
the  lawful  amount  by  £159  of  annual  value 
as  at  the  death  of  the  granter  of  the  provi- 
sion, and  that  the  widow,  who  had  been  in 
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possession  during  the  litigation,  was  bound  to 
reconvey  a  certain  part  of  the  lands  of  that 
value  fixed  upon  by  the  court, — held  that  the 
widow's  possession  had  been  in  bona  fide  down 
to  the  date  of  the  judgment  of  the  House  of 
Lords ;  and  a  plea  of  bona  fide  perception  and 
consumption,  stated  by  her  in  an  action  by 
the  next  heir  for  the  arrears  of  the  surplus 
annual  value  of  the  locality  lands  estimated  as 
above,  sustained.  Menzies  v.  Menzies,  1863, 1  M. 
1025 ;  35  J.  690  * 

59.  Termination  of— Possession —  Pur- 
chase Pending  Action  to  Determine  Bights 
of  Parties. — In  a  reduction,  the  rights  of  the 
defenders  to  an  estate  were  set  aside,  and 
pending  the  reduction  a  party  purchased  the 
right  of  a  defender ;  and  a  fro  forma  reduction 
having  been  brought  against  him,  found  that 
his  bona  fides  terminated  as  if  he  had  been  a 
defender  in  the  original  action.  Grade  v.  E.  of 
Stair's  Trs.,  1831,  9  S.  393. 

60.  Termination  of— Trustee— Entailed 
Estate— Bents  — Judgment— Part  of  an 
entailed  estate  having  by  mistake  been  con- 
veyed to  a  trustee,  who  applied  the  rents  to 
the  purposes  of  the  trust,  found  that  he  was 
not  liable  to  account  to  the  heir  of  entail  for 
the  bygone  rents,  but  only  for  those  subsequent 
to  the  first  interlocutor  reducing  the  right. 
D.  of  Roxburghe  v.  Wauchope,  1826>  1W.&S. 
41.     Affg.  13  June  1822,  F.  C. ;  1  S.  487* 

61.  Trustees— Election  of  New  Trustee- 
Judicial  Challenge.— A  body  of  trustees, 
acting  under  a  local  Act,  elected  a  new 
trustee  in  room  of  one  deceased,  after  the 
right  of  several  of  them  to  act  as  trustees  had 
been  judicially  challenged  by  note  of  suspen- 
sion and  interdict,  presented  by  parties 
competing  for  the  office  of  trustees,  and  which 
had  Deen  passed  to  try  the  question.  Pending 
proceedings,  a  special  meeting  was  called  for 
the  purpose  of  reducing  that  election.  Against 
these  threatened  proceedings  the  party  elected 
presented  a  note  of  suspension  and  interdict, 
on  the  ground  inter  alia  that  he  was  validly 
elected  by  parties  acting  in  the  bona  fide 
exercise  of  their  offices.  Note  refused.  Donald- 
son v.  Marshall,  1853,  16  D.  115. 

62.  Trustees  — Public  Gratuitous  — Lia- 
bility for  Damages.  —  Public  gratuitous 
trustees  acting  bona  fide  in  the  supposed  dis- 
charge of  their  duty  are  not  liable  in  damages. 
Watt  v.  Blair,  1821,  1  Shaw's  App.  48. 


BUILDING  RESTRICTIONS 

Servitude,  see  that  title. 

1.  Act  of  Town  Council  of  Edinburgh.— 
The  Act  of  the  Town  Council  of  Edinburgh, 
1786,  relative  to  buildings,  applies  to  buildings 
within  the  new  extended  royalty ;  and  can  be 
enforced  there.  Reid  v.  Neil,  24  May  1808, 
F.  C. ;  M.  "Burgh  Royal n  App.  No.  21. 

2.  Act  of  Town  Council— Feu-Contract 
— Implication. — Held  that  a  singular  successor 


of  a  feu,  of  which  the  Magistrates  of  Edinburgh 
were  the  superiors,  could  not  be  affected  by 
conditions  as  to  the  height  of  the  buildings  to 
be  erected  on  the  feu  which,  although  contained 
in  Acts  of  the  Town  Council,  were  not  inserted 
in  the  titles  nor  referred  to.  Pollock  v. 
TurnbuU,  1827,  5  S  195 ;  2  Fac.  121* 

3.  Construction— "Builduig"  — Cellar. 
— A  feu-charter  contained  a  servitude  that  the 
vassal  should  not  "erect  any  building  what- 
ever "  on  a  certain  part  of  the  feu.  Held  that 
these  words  prohibited  the  construction  of 
cellars  under  the  surface.  City  of  Edinburgh 
v.  Paton  <£•  Ritchie,  1858, 20  D.  731 ;  30  J.  383  * 

4.  Contraction—  "Building"  —  Shed.- 

A  shed  consisting  of  a  flat  roof,  supported  on 
cast-iron  pillars,  held  to  be  a  "  building,"  so  as 
to  be  in  contravention  of  a  servitude  against 
the  erection  of  buildings  on  an  area  contained 
in  a  feu-charter.  City  of  Edinburgh  v.  Brown, 
1833,  11  S.  265 ;  5  J.  178* 

5.  Construction  —  Buildings  —  Under  - 
ground  Passage.— An  obligation  not  to  erect 
any  buildings  on  a  close  other  than  those  at 
present  thereon,  held  not  to  prevent  the  owner 
making  an  underground  passage.  Gray  v. 
Malloch,  1872,  10  M.  774 ;  44  J.  446* 

6.  Construction  —  Church.  —  A  piece  of 
ground  was  feued  for  building  a  church,  with 
a  condition  that  it  should  revert  to  the 
superior,  if  at  any  time  it  were  applied  to 
secular  purposes.  Held  that  the  condition 
was  not  contravened  by  a  sale  of  the  feu  if  the 
price  was  applied  in  building  a  larger  church 
on  other  ground.  Johnstone  v.  Mags,  of  Canon- 
gate,  30  May  1804,  F.  C. ;  M.  15112. 

7.  Construction— Church— Feu-Contract 
— Held  that  a  church  might  be  erected  on  the 
back  areas  of  houses  in  Frederick  and  Queen 
Streets  of  Edinburgh,  and  that  none  of  the 
neighbouring  feuars  could  object  to  it. 
Ouming  v.  Stewart,  1850,  12  D.  1258 ;  22  J. 
584. 

8.  Construction  — Depth  of  Building.— 
In  the  titles  of  a  house  (at  the  corner  of  a 
street  and  a  meuse)  it  was  declared  that "  the 
buildings  of  the  two  streets  running  north 
shall  not  exceed  fifty  feet  in  depth.  Held 
that  the  proprietor  could  not  erect  low  build- 
ings for  shops  to  be  entered  from  the  meuse. 
Davidson  v.  Mercer,  1823,  2  S.  597.* 

9.  Construction  —  "Houses."  —  A  pro- 
vision in  a  feu-charter  that  the  vassal  should 
fill  the  ground  with  "houses  and  buildings," 
held  not  to  limit  the  buildings  that  might  be 
erected  to  dwelling-houses.  Lumsden  v.  Stewart, 
1843,  5  D.  501 ;  15  J.  258. 

10.  Construction— Height  of  BuildingB— 
Contravention, — On  the  special  facts  of  this 
case  held  that  a  vassal  had  not  in  substance 
contravened  a  provision  as  to  the  height  of  bis 
house.  Jameson  v.  Russel  <£  Thomson,  1814, 
6  Pat.  29. 

11.  Construction  —  Height  of  Three 
Storeys— "Blocking  Course"—  Gaireta— 
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A  fen-contract  restricted  the  height  of  proposed 
buildings  to  three  storeys.  In  addition  to  this, 
a  "  blocking  course  "  was  erected  of  five  feet  in 
height.  Held  that,  although  the  feu-contract 
did  not  prohibit  the  construction  of  garrets, 
these  could  only  be  made  consistently  with  the 
wall  of  the  buildings  being  of  the  height  of 
three  storeys;  and  that  the  blocking  course 
could  not  be  used  in  constructing  garret  apart- 
ments. Campbell  v.  Allan,  1865,  18  D.  267 ; 
28  J.  112.* 

12.  Construction— Implied  Restriction— 
Provision  as  to  Wall— Height— The  title  of 
a  proprietor  bore  that  a  boundary  wall  of  the 
area  behind  his  house  should  not  be  raised 
above  a  certain  height.  Held  that  this  did  not 
infer  a  restriction  from  erecting  buildings 
within  his  own  ground  above  the  height  of  the 
mean  wall.  Boss  v.  Cuthbertson,  1854,  16  D. 
732 ;  26  J.  325* 

13.  Construction— "Joists  of  Floor. "— 
The  proprietor  of  a  house,  whose  titles  provided 
"that  the  roof  of  any  buildings  on  the  back 
area  of  the  houses  shall  not  be  higher  than  the 
joists  of  the  parlour  floor*  held  not  entitled  to 
erect  houses  of  the  height  of  the  roof  of  the 
parlour  flat,  but  only  of  the  floor  of  that  flat 
GreenhiU  v.  Forrester,  1824,  3  S.  325  * 

14.  Construction— Personal  or  Real?— 
Bale. — Restrictions  as  to  building  in  a  contract 
of  sale  held,  in  a  question  between  seller  and 
purchaser,  not  to  import  a  real  burden  but 
only  a  personal  obligation  on  the  purchaser 
and  his  heirs.  Corbett  v.  Robertson,  1872, 10  M. 
329;  44  J.  195* 

15.  Construction— Personal  or  Real?— 
A  purchased  two  storeys  of  a  building  (the 
other  storeys  of  which  he  owned)  from  B,  the 
owner  of  the  next  tenement,  stating  that  he 
proposed  to  make  certain  alterations  on  it  to 
which  B  was  to  agree  on  the  understanding 
that  A  would  not  build  on  a  certain  part  of 
the  ground  buildings  beyond  a  certain  height. 
Held,  as  between  the  singular  successors  of 
A  and  B,  that  this  did  not  entitle  the  successor 
of  B  to  prevent  the  successor  of  A  building 
beyond  this  height.  Cowan  v.  Stewart,  1872, 
10  M.  735  ;  44  J.  424  * 

16.  Construction- Flan  of  Edinburgh- 
Back  Area  —  Workshop.  —  Held  that  the 
original  plan  of  the  new  town  of  Edinburgh, 
referred  to  in  a  feu-charter,  did  not  preclude 
the  erection,  on  the  further  extremity  of  the 
back  area,  of  a  workshop  without  chimneys 
and  of  the  ordinary  dimensions  of  a  coach- 
house.   Stewart  v.  Burk,  9  Dec.  1820,  F.  C  * 

Held  also  that  the  erection  of  fire-places  in 
offices  in  a  meuse  lane  did  not  contravene  the 
plan  of  Edinburgh.  Laing  v.  Muirhead,  1822, 
2  S.  73  * 

17.  Construction  —  Proposed  Street- 
Cellars— Pen-Contract.— Interdict  granted 
against  feuara  making  cellars  in  a  space 
fronting  their  houses,  the  space  having  been 
left  for  the  purpose  of  a  street.  Allan  v. 
Watson,  1828,  6  8.  980. 


18.  Construction— Proposed  Street  as 
Boundary— Implication.— Ground  was  de- 
scribed as  bounded  by  the  centre  line  of  a 
proposed  street,  and  the  street  was  shown  on 
a  plan.  Held,  in  an  action  by  a  coterminous 
proprietor,  that  in  the  absence  of  express 
stipulation  to  that  effect,  this  did  not  oblige 
the  owner  not  to  build  up  to  the  limit  of  his 

Property.     Trs.  of  Free  St.  MarVs  Church  v. 
aylar's  Trs.,  1869,  7  M.  416  ;  41  J.  232  * 

19.  Construction  —  Proposed  Street  as 
Boundary— Implied  Restriction— Actings. 
— A,  the  proprietor  of  ground  held  in  burgage, 
disponed  in  burgage  to  B,  a  purchaser,  two 
adjacent  lots,  Nob.  3  and  4.  Lot  3  was  de- 
scribed as  bounded  on  the  north  "by  the 
central  line  of  R  Street "  (an  unformed  street), 
and  lot  4  as  bounded  on  the  north  by  other 
ground  belonging  to  the  seller,  "on  a  line 
coinciding  in  range  with  the  central  line  of 
R  Street/'  Thereafter  A  and  B  agreed  to 
furnish  (ground  for  the  extension  of  K  Street 
eastward  along  lot  4,  and  the  relative  plan 
showed  the  road  running  past  lot  3.  B  later 
got  two  pieces  of  ground  east  and  west  of  lot 
3  from  A.  Held  that  whatever  might  have 
been  the  case  under  the  original  dispositions, 
the  subsequent  agreement  and  actings  bound 
B  to  furnish  ground  for  R  Street  along  the 
north  of  lot  3.  Dennistoun  v.  Thomson,  1872, 
11  M.  121 ;  46  J.  73* 

20.  Construction  —  " Public  House"  — 
Hotel — A  vassal  was  restricted  in  his  feu- 
rights  from  allowing  any  ale-houses  or  public- 
houses  to  be  erected.  Held  that  this  applied 
to  a  hotel.    Scott  v.  Cairns,  1830,  9  S.  246* 

21.  Construction— Restriction  of  Nuis- 
ance—Title to  Enforce.— A  clause  restricted 
the  vassal  from  erecting  "glass  works,  .  .  . 
steam  engines,  or  any  other  business  which 
may  be  nauseous  or  hurtful."  Held  this  clause 
struck  not  at  all  steam  engines,  but  only  at 
those  which  created  a  nuisance.  Observed  that 
the  presumption  is  against  restrictions  on 
property.  Frame  v.  Cameron,  1864,  3  M.  290  ; 
37  J.  131.  See  Lauder,  16  June  1816,  F.  C. ; 
and  Porteous  v.  Grieve,  1839,  1  D.  561;  14 
Fac.  641  (as  to  clauses  prohibiting  slaughter- 
houses).* 

22.  Construction— Stable  and  Offices- 
Use  of— Plan— Back  Area.— A  vassal  was 
forbidden  to  use  the  back  part  of  a  building 
stance  for  any  other  purpose  than  a  stable, 
coach-house,  washing-house,  and  other  offices. 
Held  that  the  vassal  was  not  entitled  to  erect 
a  coach-house  with  a  dwelling-house  above, 
which  had  a  separate  access,  and  which  was 
therefore  capable  of  being  occupied  separately 
from  the  other  subjects;  and  that  he  could 
not  put  a  window  where  the  plan  (referred 
to  in  his  feu-right)  showed  a  blank  wall. 
Skinner  v.  Diey,  1855,  18  D.  168 ;  28  J.  62  * 

Held  also  that  a  stipulation  that  only  coach- 
houses, stalls,  and  offices  should  be  erected  on 
an  area,  did  not  limit  the  owner  as  to  the  use 
of  these  when  erected,  and  that  they  might  be 
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used  as  a  shop.  Boswell  v.  Inglis,  1849,  6  Bell 
427  ;  21  J.  388.    Affg.  10  D.  888  ;  20  J.  307* 

23.  Construction  —  Use  of  Ground  — 
"  Labour  of  Spade,  etc." — A  provision  in 
a  feu-contract  that  the  vassal  should  not  use 
the  ground  "in  any  other  way  than  by  the 
ordinary  labour  of  the  spade  and  plough,"  held 
not  to  prohibit  the  vassal  from  building  on 
the  ground.  Governors  of  Heriot's  Hospital  v. 
Ferguson,  1775,  3  Pat.  674  * 

24.  Enforcement  —  Co-Feuars— Altering 
Elevation. — Terms  of  a  provision  against 
altering  the  elevation  of  a  building  on  a  feu 
which  was  held  to  be  a  real  burden  and 
capable  of  being  enforced  by  adjacent  pro- 
prietors.   DunUyp  v.  Smith,  1868,  6  S.  L.  R.  5. 

25.  Enforcement  —  Co-Feuars  —  Bar  — 
Usage— Act  of  Town  Council.— An  Act  of 
Council  of  the  Edinburgh  Magistrates  enacted 
that  the  houses  in  street  A  should  not  exceed 
two  storeys.  Held  that  a  proprietor  of  houses 
in  street  JB  (parallel  to  street  A)  could  enforce 
this  provision  against  a  householder  of  street 
A,  though  the  magistrates  had  sanctioned  that 
householder's  contravention ;  and  that  the  Act 
was  not  abrogated  by  a  contrary  practice. 
Campbell  v.  Lindsay,  17  Feb.  1803,  F.  C. ;  M. 
"Burgh  Royal,"  App.  No.  10. 

26.  Enforcement —  Co-Feuars  — Bar— 
Prior   Contravention  —  Plan   of  Town.— 

A  person  feuing  property  for  building  in  a 
city  according  to  a  plan  subscribed  by  him, 
is  not  entitled  to  deviate  therefrom,  even 
though  other  deviations  have  been  made,  and 
passed  over  sub  silentio  ;  and  the  proprietors 
whose  houses  are  adjacent  to  and  form  part 
of  the  plan,  are  entitled  to  object.  Dirom  v. 
Butterworth,  reported  in  a  note  to  Young  &  Co. 
v.  Dewar,  17  Nov.  1814,  F.  C  * 

27.  Enforcement  —  Co-Feuars  — Bar— 
Prior  Contravention.— The  magistrates  of  a 
town,  in  feuing  land,  prohibited  the  vassals 
from  building  the  walls  of  their  houses  higher 
than  fifteen  feet.  Several  houses  were  built 
higher.  Held,  in  a  question  between  two  of 
the  feuars,  that  the  prohibition  could  not 
be  enforced.  Walker  v.  JVishart,  1825,  4  S. 
148* 

28.  Enforcement  —  Co  -  Feuars  —  Bar — 
Interest.— A  proprietor  of  ground  held  bur- 
gage, in  a  disposition  to  A  of  ground  on  the 
south  of  an  intended  street  (Fox  Street),  bound 
himself  that  no  buildings  exceeding  a  specified 
height  should  be  erected  on  a  portion  of  it 
retained  by  him  on  the  north  of  Fox  Street 
ex  adverso  of  the  first  portion.  He  subsequently 
disponed  the  retained  ground  to  B,  subject  to 
a  similar  restriction,  and  declared  it  a  real 
burden  on  the  title  of  B.  Held  (1)  that  a 
servitude  altius  non  toUendi  was  effectually 
created  in  favour  of  the  property  of  A,  which 
he  was  entitled  to  enforce  against  B  ;  and  (2) 
that  A  had  not  lost  his  right  to  do  so  by  not 
attempting  to  prevent  the  erection  of  buildings 
in  Fox  Street  (but  not  ex  adverso  of  his 
property)  by  others  whose  titles  contained  a 


similar  restriction.  Opinion  that  the  servitude 
would  not  be  enforced  if  the  party  in  whose 
favour  it  was  created  had  no  interest  Gould 
v.  M'Corquodale,  1869,  8  M.  166 ;  42  J.  72* 

29.  Enforcement  —  Co-Feuars  — Bar— 
Dean  of  Guild  Proceedings.— A  party  pro- 
posing to  alter  his  house  (contrary  to  what 
his  titles  allowed)  presented  a  petition  to  the 
Dean  of  Guild  Court  and  got  decree  in 
absence.  The  petition  had  been  served  on 
the  neighbouring  proprietor,  but  without  a 
plan  or  information  as  to  the  alteration.  Held 
this  did  not  bar  the  proprietor  from  objecting 
to  the  alteration.  M' Gibbon  v.  Rankin,  1871, 
9  M.  423  ;  43  J.  206  * 

30.  Enforcement— Co-Feuars— Condition 
not  Made  Real— Alteration  of  Building- 
Superior.  —  Ground  was  feued  out  under 
articles  of  roup,  containing  the  condition  that 
the  houses  should  be  erected  on  the  lots  con- 
form to  a  certain  plan.  This  condition  did  not 
enter  the  records ;  but  the  house  was  built 
conform  to  the  plan.  Held  that  the  condition 
not  being  made  real,  a  singular  successor  in 
the  feu  could  not  be  prevented  bv  the  superior 
or  co-feuars  from  altering  the  house.  CroaU 
v.  Mags,  of  Edinburgh,  1870,  9  M.  323 ;  43  J. 
146* 

31.  Enforcement  — Co-Feuars— Interest 
— The  titles  of  a  vassal  forbade  him  to  erect 
any  building  on  his  feu  save  a  house,  stable, 
and  outhouses.  Held  that  the  fact  that  a  stable 
would  have  been  more  offensive  to  the  neigh- 
bours than  a  shop  did  not  bar  the  neighbours 
from  objecting  to  his  contravening  his  titles 
by  putting  up  a  shop.  Greenhiu  v.  Allar^ 
8  July  1825,  F.  C. ;  4  S.  160* 

32.  Enforcement— Co-Feuars  — Interest 
—Prescribed  Height— A  party  feued  out 
stances  A  and  B  in  a  Btreet  imposing  as  a  real 
burden  a  prohibition  against  building  beyond 
a  certain  height  and  undertaking  to  insert 
this  prohibition  in  future  dispositions  of 
stances.  Later,  he  feued  out  stance  C  with 
similar  clauses.  Held  that  the  proprietor  of 
lot  C  had  a  title  and  interest  to  enforce  the 
prohibition  against  the  proprietors  of  lots  A 
and  B.  Question,  whether  this  depended  on 
implied  contract  or  jus  qucesitum  ieriio. 
M'Gibbon  v.  Bankine,  1871,  9  M.  423 ;  43  J. 
205* 

33.  Enforcement— Co-Feuars— Mutuality 
—Title  to  Enforce— Liability  for  Violation 
—Prescribed  Height— A  party  feued  out 
three  lots  (one  by  feu-disposition,  two  by 
feu-contract)  inserting  in  the  deeds  as  a  real 
burden  that  the  buildings  should  not  exceed 
four  storeys.  The  vassal  sold  the  stances  in 
two  of  the  lots  under  this  restriction ;  and  sold 
the  third  lot  without  mention  of  it  Held 
that,  the  restriction  having  been  imposed  by 
the  superior  as  a  real  burden  on  the  third  lot, 
a  jus  qucesitum  had  been  created  in  favour 
of  the  other  feuars,  and  that  the  proprietors 
of  houses  on  the  two  first  lots  could  enforce 
it  against  the  purchaser  of  lot  three ;  and  that 
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the  proprietor  infeft  in  lot  three  was  liable 
jointly  and  severally  with  the  purchaser 
to  have  the  building  reduced  in  height. 
Alexander  v.  Stobo,  1871,  9  M.  599;  43  J. 
311* 

34.  Enforcement  — Co-Feuars  — Plan  of 
Town— Implication.— i/eta  that  a  servitude 
altius  non  tollendi  or  ne  luminibus  officiendi 
may  be  inferred  within  burgh,  from  a  building 
plan  held  out  to  all  persons  purchasing  ground 
as  the  general  plan  of  the  town,  without  any 
mention  of  the  servitude  or  the  plan  in  the 
titles;  and  the  adjacent  feuars  are  entitled 
to  prevent  any  deviation  from  the  plan  in  any 
material  respect,  even  where  the  servitude  is 
not  injured.  Young  db  Co.  v.  Dewar,  17  Nov. 
1814,  F.  C.  Schultze  v.  Campbell,  29  Nov.  1816, 
F.C* 

35.  Enforcement— Co-Feuars —  Plan  of 
Town— Reference  in  Titles. —The  proprietor 
of  a  tenement  in  Edinburgh  held  not  restricted 
as  to  building  on  his  property  by  the  terms  of 
the  plan  of  the  town  referred  to  in  the  titles,  but 
without  any  prohibition  in  them.  Walker  v. 
Benton,  11  Mar.  1826,  F.  C.  ;  3  S.  650  * 

36.  Enforcement— Co-Fenars  — Plan  — 
Back  Area. — A  proprietor  held  not  entitled 
to  object  to  buildings  on  the  back  area  of  the 
adjacent  feu  on  the  ground  that  they' were 
contrary  to  the  plan  on  which  the  whole  land 
had  originally  been  feued  out,  there  being  no 
restriction  in  the  feu  charter  as  to  buildings 
on  the  back  area.  Observations  on  the  effect 
of  plans  as  imposing  restrictions.  Cordon  v. 
New  Club,  1818,  6  Pat.  351 ;  6  Dow  87* 

37.  Enforcement —  Co-Feuars  — Plan— 
Line  of  Street — The  feuar  of  building  stances 
in  a  town  held  bound,  by  a  reference  to  his 
contract,  to  a  plan  as  to  the  line  of  the  street, 
and  other  feuars  held  entitled  to  object  to  the 
deviation.  Fowlers  v.  Macartney,  1831,  9  S. 
705 ;  6  Fac  46a* 

38.  Enforcement  —  Co-Feuars  —  Plan  — 
Intended  Boad— Superior's  Discretion.— 
A  superior  prepared  a  feuing  plan  showing  a 
proposed  road  between  streets  A  and  B.  He 
feued  lots  alongside  the  proposed  road,  each 
vassal  being  bound  to  leave  vacant  space  for 
this  road ;  but  it  was  declared  that  the  road 
should  not  be  opened  till,  or  carried  further 
than,  the  superior  thought  fit.  All  the  lots 
from  A  upwards  were  feued.  The  feuar 
furthest  from  A  obtained  the  superior's  consent 
to  the  abandonment  of  the  proposed  road  so 
far  as  through  his  lot  so  that  he  might  build 
on  the  reserved  space.  Held  (1)  that  the  other 
feuars  had  a  common  interest  in  the  proposed 
street  and  could  prevent  the  feuar  from  so 
closing  the  road;  and  (2)  that  the  superior 
could  not  found  on  the  declaration  after  the 
whole  feus  were  granted.  Glasgow  Jute  Co.  v. 
Carrick,  1869,  8  M.  93 ;  42  J.  45  * 

39.  Enforcement  —  Co-Feuars  —  Pre- 
scribed Height— Retention  of  Feu-Duty. 
Heriofs  Hospital  feued  a  stance  on  one  side  of 
a  street  to  A,  and  on  the  other  to  B  and  C. 


The  feu  charters  prohibited  the  buildings 
thereon  being  beyond  a  certain  height.  Held 
(1)  that  A  could  enforce  this  condition  against 
B  and  C ;  but  (2)  that  he  could  not  retain  his 
feu-duty  on  the  ground  that  B  and  C  had 
violated  the  condition.  Cockburn  v.  Wallace, 
1826,  2  W.  &  S.  293.    Revg.  4  S.  128  * 

40.  Enforcement  —  Co-Feuars  —Stipula- 
tion as  to  Insertion  of  Conditions  in 
Charters.— A  feu-disposition  which  imposed 
restrictions  on  the  vassal's  right  to  ouild 
contained  a  stipulation  that  the  superior  should 
insert  the  same  restrictions  in  any  subsequent 
feu-charters  to  be  granted  by  him  of  the  ad- 
joining ground.  Held  that  the  stipulation  was 
binding  on  the  superior,  and  that  the  vassal 
could  enforce  compliance  with  it,  except  in  so 
far  as  the  superior  should  establish  by  declarator 
his  right  in  special  circumstances  to  feu  on 
different  terms.  Allan's  Trs.  v.  Dixon's  Trs., 
1870,  8  M.  (H.  L.)  182 ;  42  J.  461.* 

41.  Enforcement  —  Feuar's  Bight 
against  Superior— Plan  of  Town.— A  plan 
drawn  out  by  the  magistrates  of  Edinburgh 
showed  the  south  side  of  Princes  Street  as 
pleasure-grounds,  and  the  advertisements  of  the 
feus  on  the  north  side  assured  the  intending 
feuars  that  the  south  side  would  be  vacant. 
Held  that  the  feuars  therefore  could  prevent 
the  magistrates  feuing  out  the  south  side 
though  the  feu-charters  which  had  been  granted 
to  these  feuars  were  silent  as  to  the  south  side 
or  the  plan.  Deas  v.  Mags,  of  Edinburgh,  1772, 
2  Pat.  259  * 

42.  Enforcement  —  Feuar's  Bights 
against  Superior— Plan.— The  mere  exhibi- 
tion of  a  plan  of  a  new  street,  at  the  time  of  the 
sale  of  ground  on  which  a  house  is  to  be  built 
on  the  intended  line  of  the  street,  does  not 
amount  to  an  engagement  that  all  that  is  shown 
in  the  plan  will  be  done,  especially  if  the  feu- 
charter  is  silent  as  to  that  which  the  vassal  claims 
on  the  faith  of  the  plan.  Thus,  where  a  plan  of 
ground  feued  by  magistrates  showed  certain 
old  houses  as  taken  down  so  as  to  make  the 
street  of  equal  breadth,  held  that  the  purchasers 
could  not  compel  the  magistrates  to  take  them 
down.  Heriofs  Hospital  v.  Gibson,  1814, 2  Dow 
301.  See  also  (as  to  effect  of  a  plan)  N.  B. 
Rly.  Co.  v.  Tod,  1846,  5  Bell  184,  and  Carson 
v.  Miller,  1863,  1  M.  604 ;  35  J.  367  * 

43.  Enforcement  —  Feuar's  Bight 
against  Superior— Plan— Unfeued  Oround. 

— Held  that  a  superior  who  had  feued  lands  for 
villas  was  not  barred  from  erecting  buildings 
on  his  own  ground,  although  they  shut  out  the 
view  from  villas  built  on  ground  feued  out  by 
the  superior,  and  these  feuars  alleged  that  by 
the  articles  under  which  the  ground  was  feued, 
and  by  a  plan,  he  had  led  them  to  believe  he 
would  not  build.  Blackwood  v.  Bell,  1825, 
4  S.  26  * 

44.  Enforcement  —  Feuar's  Bight 
against  Superior— Plan— Streets.— A  plan 
prepared  by  the  superiors  showed  the  stances 
to  be  feued  and  the  proposed  streets.    Certain 
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building  stances  were  thereafter  feued,  and  they 
were  described  in  the  feu-contract  as  bounded 
by  certain  streets,  as  shown  on  the  plan.  Held 
that  the  reference  in  the  feu-contract  to  the 
plan  was  for  identification  of  the  lots  merely ; 
and  that  the  feuars  did  not  acquire  a  right  to 
insist  upon  the  completion  of  all  the  streets 
delineated  on  the  plan.  Barr  v.  Robertson, 
1854,  16  D.  1049  ;  26  J.  567  * 

Held  also  that  a  superior  could  not  grant  to 
a  feuar  a  portion  of  land  shown  as  part  of  a 
road  on  a  plan.  Henderson  v.  Nimmo,  1840, 
2  D.  869  ;  15  Fac.  872  * 

45.  Enforcement  —  Singular  Successor 
of  Disponee— Construction'— Vagueness— 
"Disfiguring  Street"— A  party  (being  a 
vassal)  disponed  ground  a  me  in  lots  to  pur- 
chasers so  as  to  form  a  street,  inserting  in  the 
disposition  a  condition  as  to  the  form  and 
height  of  the  roofs  and  chimney-heads,  and 
a  prohibition  of  their  being  altered  so  as  to 
disfigure  the  street  or  annoy  the  neighbours. 
It  was  declared  that  the  condition  should  be 
inserted  in  the  subsequent  titles  of  the  re- 
spective properties,  the  disnoner  binding  him- 
self to  insert  the  same  condition  in  future  dis- 
positions and  to  observe  the  same  himself. 
The  condition  was  accordingly  inserted  in  the 
subsequent  titles,  including  the  charters  by 
progress  obtained  by  the  disponees  from  the 
superior.  Held  (1)  that  the  singular  successor 
of  one  disponee  could  enforce  the  condition 
against  the  singular  successor  of  another ;  (2) 
that  the  prohibition  was  not  ineffectual  as 
being  too  vague,  or  as  affecting  only  matters 
of  taste ;  but  (3)  that  the  operations  were  not 
in  violation  of  the  prohibition.  MlNeill  v. 
Mackenzie,  1870,  8  M.  520 ;  42  J.  237  * 

46.  Enforcement  —  Superior  —  Bar  — 
Prior  Contravention— Bestriction  on  Use 
— Shop. — A  superior  granted  feus  on  a  street, 
inserting  in  all  the  feu-contracts  a  clause  pro- 
hibiting the  feuar  using  the  feu  as  a  place  of 
merchandise.  Having  permitted  this  to  be 
deviated  from  in  other  feus,  held  that  he  could 
not  enforce  the  prohibition  against  a  vassal. 
Browne  v.  Burns,  1823,  2  a  298* 

47.  Enforcement  —  Superior  —  Bar  — 
Prior  Contravention— Interest— Co-Fenars. 
— Conterminous  proprietors  agreed  to  feu  their 
properties  according  to  a  plan,  and  on  certain 
conditions  as  to  style  of  building.  One  of 
them  granted  charters,  in  which  reference  was 
made  to  the  agreement.  Held  (1)  that  the 
vassal  was  not  entitled  to  make  alterations  in 
contravention  of  the  conditions ;  (2)  that  the 
superior  was  entitled  to  oppose  an  alteration, 
although  he  had  no  direct  patrimonial  interest, 
the  whole  property  having  been  feued,  and 
although  slight  alterations  had  been  permitted 
on  other  feus;  (3)  that  two  adjoining  feuars 
were  also  entitled  to  object,  though  one  of 
them  had  altered  the  buildings  on  his  feu  ;  (4) 
that  the  magistrates  of  the  city  (one  of  tne 
parties  to  the  agreement),  were  entitled  to 
oppose  the  alterations.  Mags,  of  Edinburgh  v 
Maefarlane,  1857,  20  D.  156 ;  30  J.  86  * 


48.  Enforcement  —  Superior  —  Bar  — 
Prior  Contravention— Interest— A  party 
feued  ground  to  form  a  street,  inserting  in  all 
the  feu-contracts  a  prohibition  "  for  the  utility 
and  ornament  of  "  the  street  against  building 
above  two  storeys.  The  feuars  agreed  among 
themselves  to  contravene,  and  did  contravene, 
this  prohibition,  and  the  superior  did  not 
object.  In  an  interdict  by  the  superior  against 
a  party  who  had  subsequently  acquired  a  feu, 
held  (1)  that  the  prohibition  was  in  the  interests 
of  the  vassals,  not  of  the  superior ;  and  (2) 
that,  in  respect  of  the  contravention*  and  the 
toleration  of  these,  the  superior  had  no  interest 
to,  and  could  not  now,  enforce  the  prohibition. 
Campbell  v.  Clydesdale  Banking  Co.,  1868,  6  M. 
943  ;  40  J.  539  * 

49.  Feu-Contract  —  Insertion  of  Con- 
ditions—Pleasure-Ground.— A  party  who  in 
a  missive  of  feu  of  the  stance  of  a  house  in  a 
street,  agrees  to  be  bound  by  the  same  regula- 
tions as  to  the  pleasure-ground,  aa  the  other 
feuars,  must  take  a  charter  from  the  superior, 
with  the  same  conditions  as  those  inserted  in 
the  charters  of  the  previous  feuars.  Forbes  v. 
Tod,  1825,  4  S.  188. 

BURGH 

Annuity  Tax,  1-8,  62. 

Bailie,  63,  73,  74. 

Boundaries,  9. 

Burgess,  10-13,  39,  173,  192. 

Burgh  op  Barony,  14,  220. 

Burgh  Court,  16,  207. 

Burgh  Records,  203-205,  221. 

Burgh  Reform  Act,  17,  67. 

By-Laws,  see  that  title. 

"Causeway  Mail,"  42. 

Common  Good,  161-164. 

Constitution  of  Burgh,  23. 

Convention  of  Royal  Burghs,  21. 

Customs,  24-54. 

Dean  of  Guild,  see  that  title. 

Debtor,  Escape  or  Liberation,    Lia- 
bility for,  101-107. 

Election  of  Magistrates,  72-95. 

Election  of  Police  Commissioners,  125- 
129. 

Election  of  Town  Council,  224-239. 

Extension  of  Burgh,  55. 

Fire  Establishment,  56. 

Freemen,  32, 57-58 ;  and  see  title  Corpora- 
tion. 

Insolvent  Burgh,  175-178. 

Jurisdiction,  see  that  title. 

Magistrates,  61-122. 

Liability  for  Judicial  Actings,  see 

title  Administration  of  Justice. 
Liabilities,  96,  99-107. 
Powers,  109-116. 

Managers,  64,  67-71. 

Markets,  51-54,  123-124,  167. 
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Police  Commissioners,  125-149. 
Property  (Burghal),  150-188. 
Provost,  86, 120-121. 
Qualification  of  Voters,  86-88. 
Qualification  of  Magistrates,  67, 117- 

119. 
Qualification  of  Town  Councillors, 

235. 
Riot,  Liability  for,  189-191. 
Sett  of  Burgh,  82, 192,  235. 
Tenement,  194. 
Town  Clerk,  195-222,  238. 
Town  Council,  188,  209,  215,  223-244. 
Town  Councillor,  13,  244-246. 
Town  Officer,  57,  247. 

1.  Annuity  Tax— Horning  and  Caption 
Therefor. — It  is  competent  to  enforce  pay- 
ment of  the  Edinburgh  annuity  tax,  by  horning 
and  caption,  from  parties  liable  therefor, 
whether  in  the  ancient  or  extended  royalty. 
Hunter  v.  Hill,  1833,  11  S.  989. 

2.  Annuity  Tax— Competence  of  Suspen- 
sion.— Although  suspension  of  imposition  of 
annuity  tax  is  competent,  the  court  in  the 
circumstances  refused  to  pass  a  bill  of  suspen- 
sion against  payment.  tTeshers  of  Edinburgh 
v.  Turnbull,  1835,  14  S.  157. 

3.  Annuity  Tax— The  whole  authorised 
annuity  tax  need  not  be  levied,  but  the  balance 
not  required  for  its  purpose  cannot  be  devoted 
to  other  purposes.  Paterson  v.  Mags,  of  Mon- 
trose, 1829,  7  S.  573 ;  4  Fac.  814* 

4.  Annuity  Tax— "Impost"— Terms  of 
Statute  Imposing. — Held  that  the  "  annuity  " 
tax,  authorised  by  statute,  to  be  levied  in  the 
city  of  Edinburgh,  could  be  so  only  in  the 
precise  manner  thereby  provided ;  and  there- 
fore, as  it  was  enacted  that  it  should  be  levied 
after  an  exact  survey  or  stent  by  certain 
persons  "chosen  and  sworn  by  the  town 
council,9  whereas  the  town  council  had  re- 
mitted to  the  magistrates,  as  commissioners  of 
supply,  to  choose  them,  and  the  stentmasters 
were  not  sworn,  the  stent  made  by  such 
persons  was  illegal,  and  diligence  done  for  the 
annuity  according  to  such  stent  was  unwar- 
rantable ;  and  a  bill  of  suspension  passed,  on 
similar  grounds,  as  to  the  tax  termed  "  impost." 
Winter  v.  Mags,  of  Edinburgh,  1837,  16  S.  276. 

5.  Annuity  Tax— Mode  of  Assessment. 
— Note  of  suspension  and  liberation  passed,  to 
try  the  question  whether  the  annuity  tax  for 
the  year  1838-39,  in  the  parish  of  Canongate, 
was  legally  imposed  where  the  valuation  is 
directed  by  Act  of  Parliament  to  be  by  eight, 
whereas  it  was  made  by  two  sworn  men. 
Murray  v.  IAsUm,  1840,  2  D.  802. 

6.  Annuity  Tax— Mode  of  Assessment 
— In  assessing  the  annuity  tax  in  Edinburgh, 
the  percentage  of  4£,  according  to  the  valua- 
tion to  be  made  under  the  Valuation  Act, 
17  and  18  Vict.  c.  91,  comes  in  place  of  the 
percentage  leviable  under  the  Act  1661,  and 
the  valuation  by  stentmasters  is  superseded. 
Aitken  v.  Brydone,  1861,  23  D.  838 ;  33  J.  426. 


7.  Annuity  Tax  — Collector— Appoint- 
ment.— Held  (1)  that  the  appointment  of 
collector  of  annuity  tax  for  Edinburgh  was 
sufficiently  instructed  by  an  extract  Act  of 
Council ;  (2)  that  his  appointment  in  1845 
during  pleasure  did  not  fall  by  reason  of  the 
Edinburgh  Municipality  Extension  Act,  1856. 
Aitken  v.  Brydone,  1861,  23  D.  838  ;  33  J.  426. 

8.  Annuity  Tax— "Occtmiers"— Trustees 
for  Voluntary  Church.— The  Act  of  1661, 
imposing  an  annuity  tax  in  Edinburgh, 
enacts  that  a  tax  be  "  imposed  upon  and  paid 
by  the  inhabitants,  tenants,  and  occupiers  of 
the  several  dwelling-houses,"  etc.  In  an 
action  for  recovery  of  arrears  of  this  tax, 
assessed  on  premises  vested  in  the  defenders 
as  trustees  for  behoof  of  the  Synod  of  the 
United  Presbyterian  Church,  which  premises 
were  used  by  the  Synod,  and  were  also  let  out 
for  hire  by  a  committee  of  the  Synod  for 
periods  varying  from  part  of  a  day  to  longer 
periods  of  time  throughout  each  year,  held 
that  the  trustees  must  in  this  case  be  held 
to  be  the  "occupiers"  within  the  meaning 
of  the  Act,  the  Synod  being  a  fluctuating 
body,  which  could  not  be  reached.  Aitken  v. 
Harper,  etc.,  1865,  4  M.  36 ;  38  J.  31 ;  1  S.  L.  R. 
29* 

9.  Boundaries.  —  The  extent  of  a  burgh 
must  be  regulated  by  written  titles,  and  not 
by  usage.  Johnstone  v.  Mags,  of  Kilrenny,  1828, 
6  S.  620. 

10.  Burgess  —  Admission.  —  Held  that 
burgesses  of  the  burgh  of  Queensferry  are  only 
admissible  by  a  majority  of  the  council 
present  at  a  legal  meeting.  Martin  v.  M'Nab 
<fc  Others,  1806,  5  Pat.  125. 

11.  Burgess— Title  to  Sue. —Burgesses  have 

no  title  to  complain  of  acts  of  malversation  by 
the  magistrates  in  the  administration  of  the 
funds  of  the  burgh,  where  these  acts  do  not 
affect  their  patrimonial  rights.  Burgesses  v. 
Mags,  of  Inverurie,  14  Dec.  1820,  F.  C* 

12.  Burgess— Title  to  Sue.— In  mutual 
actions  of  declarator  by  the  burgesses  and  the 
magistrates  relative  to  their  respective  rights 
in  a  commonty,  held  that  although  each  burgess 
might  pursue  for  his  individual  interest,  vet 
they  could  not  do  so  as  burgesses,  not  being 
a  corporation,  and  the  conclusion  was  for 
a  decree  in  favour  of  all  the  burgesses,  al- 
though they  were  not  all  pursuers.  Mags,  of 
Lauder  v.  Spence,  1821,  1  S.  17.* 

13.  Burgess— Town  Councillor— Title  to 
Sue. — Parties  who  described  themselves  as  bur- 
gesses and  town  counciHors/oitnd  to  have  a  good 
title  to  insist  in  an  action  containing  reductive, 
declaratory,  and  petitory  conclusions  against 
the  magistrates  and  council,  to  try  the  legality 
of  an  Act  of  Council  in  reference  to  an  aliena- 
tion of  the  property  of  the 'burgh,  on  the  pass- 
ing of  which  Act  the  pursuers  were  in  the 
minority.  Ailchison  v.  Mags,  of  Dunbar,  1836, 
14  S.  421 ;  11  Fac.  349  * 

14.  Burgh  of  Barony  —  Absence  of 
Charter— Admission  of  Burgesses  in  Con- 
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trol  of  Barons. — Held,  though  the  merchants 
of  Kelso  could  produce  no  charter  or  seal  of 
cause,  yet  that  they  were  a  burgh  of  barony  by 
the  charter  in  favour  of  the  Earl  of  Roxburgh 
erecting  his  lands  and  the  town  of  Kelso  into 
a  barony;  but  (2)  their  right  of  entering 
burgesses,  etc.,  was  subject  to  the  regulations 
and  control  of  the  Earls  of  Roxburgh  as  barons 
of  the  burgh.  D.  of  Roxburgh  v.  Jeffrey,  etc., 
1757,  1  Pat.  632 ;  Elc  notes,  p.  100  * 

15.  Burgh  Police  Act— Application,— 
Held  that  the  General  Burgh  Police  Act,  3 
and  4  Will.  iv.  c.  46,  was  inapplicable  to  a 
burgh  which  was  partly  situated  in  two 
separate  sheriffdoms.  Mather  v.  Stalker,  1850, 
12  D.  476 ;  22  J.  142. 

16.  Burgh  Court  —  Procedure  —  Sheriff 
Oourt  Act  1853. — The  form  of  summons  and 
mode  of  taking  evidence  by  notes  of  the  pre- 
siding judge,  introduced  by  the  Act  16  ana  17 
Vict.  c.  80,  cannot  be  used  in  burgh  court 
procedure,  which  is  still  regulated  by  the  prior 
Acts  of  Sederunt  Hebenton  v.  Milne,  1868, 
7  M.  112  * 

17.  Burgh  Reform  Act  1833— Notice  of 
Action. — Where  an  action  for  penalties  is  to 
be  raised  for  contravention  of  the  provisions  of 
the  Burgh  Reform  Act  1833,  notice  in  writing 
must  be  given  to  the  defender  at  least  one 
calendar  month  before  moving  the  same.  Held 
that  a  notice  which  did  not  specify  the  penalties 
to  be  exacted,  nor  against  whom  the  action  was 
to  be  raised,  nor  the  ground  of  action,  did  not 
fulful  the  provision  of  the  statute,  and  that  its 
insufficiency  was  fatal  to  the  action.  Drew  v. 
Maxwell,  1854,  17  D.  51 ;  27  J.  3. 

18.  Chamberlain  — Representing  Town 
Council  —  Dean  of  Guild  Oourt— A  city 
chamberlain,  cited  by  a  Dean  of  Quild  Court, 
held  entitled  to  appear  and  lodse  objections  on 
behalf  of  the  town  council  Pollock  v.  Turn- 
bull,  1827,  5  S.  195  ;  2  Fac  121  * 

19.  Charter  of  Erection— Royal  Burgh- 
Evidence. — The  tenor  of  the  charter  of  erec- 
tion of  a  royal  burgh,  of  date  1598,  held 
proved  on  the  evidence  (1)  of  the  recorded 
precept  under  the  Privy  Seal  for  issuing  the 
charter ;  (2)  of  the  admission  of  the  burgh  in 
1600  as  a  member  of  the  Convention  of 
Royal  Burghs  ;  (3)  of  its  being  represented  in 
Parliament  in  1621  ;  (4)  of  a  copy  of  the 
charter  preserved  in  Lord  Fountainhall's 
MS.  in  the  Advocate's  Library.  The  proof  of 
the  tenor  of  the  precept  of  sasine  relative  to 
the  charter  held  insufficient.  Mags,  of  Sanquhar 
v.  Officers  of  State,  1864,  2  M.  499 ;  36  J.  242  * 

20.  Clerk  of  Police  Court  —  Appoint- 
ment —  Circumstances  in  which  interdict 
granted,  and  bill  of  suspension  passed,  to  trv 
the  question  at  the  instance  of  a  town-clerk 
acting  as  clerk  of  the  police  court,  whether  a 
party  appointed  to  the  latter  office  by  the 
police  commissioners  for  the  town  had  been 
lawfully  appointed.  Anderson  v.  Harvey,  1837, 
15  S.  875  ;  12  Fac  783. 


21.  Clerk  to  Convention  of  Boyal  Burghs 
—Tenure. — The  conjunct  clerks  of  the  Con- 
vention of  Royal  Burghs  of  Scotland  have  a 
vested  life  interest  in  their  office,  and  in  the 
fees,  salary,  and  emoluments  thereof ;  and  the 
Convention  cannot  reduce  their  salaries  with- 
out their  consent.  Cunningham  v.  Convener  of 
Royal  Burghs,  1842,  1  Bell  628.  Bevg.  1  D. 
1077 ;  14  S.  1084* 

22.  CollectorofTaxes— Appointment— A 
collector  of  taxes  appointed  by  magistrates  of  a 
royal  burgh,  by  minute  entered  in  the  council 
books,  requires  no  separate  commission  on 
stamped  paper.  Hunter  v.  HiU,  1833,  11  S. 
989. 

23.  Constitution  of  Burgh— Usage.— One 
of  the  burghs  exempted  from  the  provisions  of 
the  Burgh  Reform  Act  had  no  written  sett 
Held  that  the  sett  was  fixed  by  usage  of  more 
than  a  century.  Kidd  &  Others  v.  Mags,  of 
Anstruthcr-Wester,  1852,  15  D.  257  ;  25  J.  170; 
2  Stuart  131. 

24.  Customs  —  Impost  on  Ale  Brought 
into  Burgh  —  Evasion.  —  Circumstances  in 
which  held  that  sale  of  ales  was  made  to  evade 
the  stat.  28  Geo.  n.  c  29,  granted  in  favour  of 
the  magistrates  of  Glasgow,  allowing  them 
an  impost  on  all  ales  brought  into  Glasgow  for 
consumption.  Mags,  of  Glasgow  v.  Murdoch, 
Warren  «L-  Co.,  1783,  2  Pat  615. 

25.  Customs— Increase  of  Rates.— Held 
that  the  magistrates  of  Canongate  were  entitled 
to  levy  customs  at  the  Watergate,  according  to 
one  or  other  of  the  different  tables  prior  to 
1795,  although  they  were  higher  than  those  of 
the  Act  1593  conferring  the  right ;  but  not 
entitled  to  levy  additional  or  higher  duties 
laid  on  by  a  table  in  1795.  Jrauchope  v. 
Mags,  of  Canongate,  28  Jan.  1800,  F.  C. ;  M. 
"  Community,"  App.  No.  1. 

26.  Customs— On  What  Exigible.— Under 

a  right  to  levy  dues  on  all  tallow  brought  to 
market  for  sale  in  Aberdeen,  held  that  although 
the  practice  had  been  to  levy  them  on  molten 
or  refined  tallow  (which  was  the  kind  then 
sold),  it  was  competent  for  the  magistrates  to 
levy  the  dues  on  tallow  sold  in  the  rough 
or  unrefined  state.  Martin  v.  Mags,  of  Aber- 
deen, 25  Feb.  1801,  F.  C. ;  M.  "Burgh  Royal," 
App.  No.  8. 

27.  Customs— Market  Dues— Increase  of 
Bates. — The  rents  or  dues  payable  for  stalls  in 
the  public  markets  of  Glasgow  having  been 
fixed  by  an  agreement  in  1755  between  the 
magistrates  and  the  fleshers,  held  that  the 
magistrates  could  not  in  1799  raise  them  at 
their  own  pleasure.  Fleshers  v.  Mags,  of  Glas- 
gow, 15  June  1802,  F.  C. ;  M.  "Burgh  Royal," 
App.  No.  11. 

28.  Customs  —  Market  Dues  —  From 
Whom  Exigible.— The  magistrates  of  Edin- 
burgh had  a  right  of  exacting  dues  on  all  cattle 
brought  into  a  market  a  few  miles  from  town. 
This  market  having  been  deserted,  it  became 
the  practice  for  the  butchers  to  purchase  either 
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lire  stock  or  carcases  direct  from  the  dealers, 
without  resorting  to  any  market.  The  magis- 
trates thereupon  changed  the  mode  of  levying 
dues.  Held  that  the  magistrates  were  not 
entitled  to  other  than  the  dues  in  use  to  be 
exacted  before  the  change,  or  to  demand  said 
dues  from  any  other  persons  than  such  as  had 
been  in  use  to  pay  the  same.  Fleshers  of  Edin- 
burgh v.  Mag*,  of  Edinburgh,  1802,  4  Pat  375. 

29.  Customs— Limited  to  Use  and  Wont 
— Petty  customs  levied  in  a  burgh  cannot  be 
extended  beyond  use  and  wont ;  and  therefore, 
where  they  had  been  confined  to  home-made 
cloth  sold  m  booths  on  the  public  streets,  held 
not  competent  to  levy  them  on  cloth  sold  or 
kept  for  sale  or  exportation  in  shops  or  wars- 
houses  by  freemen  burgesses.  Raitt  v.  Mays. 
of  Aberdeen,  21  Nov.  1804,  F.  C. ;  M.  "Juris- 
diction,*  App.  No.  13. 

30.  Customs  —  Consignors  not  Liable,— 
Brewers  of  porter  in  Aberdeen,  who  there  sold 
to  dealers  in  Edinburgh  quantities  which  were 
sent  to  them  by  sea,  found  not  liable  for  the 
impost  duties  leviable  under  the  3  Geo.  I.  c.  53, 
in  respect  they  were  not  the  importers.  Mags. 
of  Edinburgh,  19  Nov.  1812,  F.  C. 

31.  Customs  —  Coal  Measures.  —  The 
magistrates  and  town  council  of  a  royal  burgh 
are  entitled  to  appoint  coal  measures  for  the 
burgh,  and  to  impose  a  small  duty  upon  each 
cart  of  coals  sold  in  the  burgh,  not  as  a  tax, 
but  in  recompense  for  their  trouble.  Gass  v. 
Beck,  16  June  1815,  F.  C. 

32.  Customs— Exemption  of  Freemen.— 
Freemen  fleshers  of  the  Canongate  found 
entitled  to  exemption  from  dues  on  cattle  and 
flesh  imported  by  them  into  the  burgh,  except 
twopence  Scots  on  each  cart-load;  but  the 
general  right  of  the  magistrates  to  levy  from 
unfreemen  according  to  their  tables,  reserved. 
Fleshers  v.  Mam.  of  Canongate,  1826,  4  S.  751. 
Mam.  of  Edinburgh  v.  Marshall  &  Sons,  1830, 
8  8.  654 ;  5  Fac.  436. 

33.  Customs— Duties  on  Foreign  Wines. 
—The  magistrates  of  Edinburgh  have  right  to 
levy  impost  duty  from  all  vintners  and  tavern- 
keepers  within  their  bounds,  on  all  foreign 
wines  and  other  liquors  specified  in  the  Act 
25  Geo.  in.  c.  28,  consumed  within  taverns, 
whether  the  vintners  themselves  import  or 
purchase  those  liquors  from  other  importers 
who  had  not  paid  the  duty ;  but  if  the  magis- 
trates so  levy  the  duty,  they  cannot  assess  the 
tavern-keepers  in  the  commutation  tax  in 
respect  of  the  taverns  where  the  liquors  are 
sold  and  consumed.  Mags,  of  Edinburgh  v. 
Budge,  1827,  2  W.  &  S.  588.  Aftg.  4  S.  622  ; 
1  Fac.  45a 

34.  Customs— Market  Dues— Increase  of 
Bates. — Found  that  the  magistrates  of  Edin- 
burgh had  wrongfully  raised  the  rate  of 
custom  upon  unfreemen  fleshers  attending  the 
market  of  the  burgh.  Angus  v.  Mags,  of  Edin- 
burgh, 1827,  4  Mur.  339. 

35.  Customs— Increase  of  Bates.  — An 
increased  rate  of  customs  cannot  be  levied  by 


magistrates,  except  in  virtue  of  an  Act  of 
Parliament,  or  under  the  sanction  of  im- 
memorial usage.  Cowan  v.  Mags,  of  Edin- 
burgh, 1828,  6  S.  686  ;  3  Fac.  609. 

36.  Customs  —  Found  not  Exigible,  — 

Verdict  finding  that  the  magistrates  of 
Hamilton  had  no  right  to  collect  custom  on 
barley  or  other  articles  not  purchased  in  the 
market  of  the  burgh.    Scott  v.  Wilson,  1829, 

5  Mur.  52. 

37.  Customs  —  Sanction  of  Statute  or 
Immemorial  Usage. — The  burgh  of  Dunbar 
having  a  grant  in  1618  confirming  "all  and 
sundry  tolls,  impositions,  anchorages,  or  other 
duties,  casualties,  liberties,  rents,  commodities, 
privileges,  and  just  pertinents  whatsoever,  due, 
used,  and  wont,  as  well  by  sea  as  by  land," 
found  not  entitled  to  levy  any  impost  which 
was  neither  expressly  sanctioned  by  statute 
nor  supported  by  immemorial  usage.  Mags,  of 
Dunbar  v.  Kelly,  1829,  8  S.  128* 

38.  Onstoms— Sanctioned  by  Immemorial 
Usage,— The  magistrates  of  Edinburgh  have 
a  sufficient  title  to  acquire,  by  immemorial 
possession,  a  right  to  levy  certain  petty  customs 
on  potatoes  brought  into  the  city  for  private 
sale  to  the  inhabitants.  Hill  v.  Mags,  of  Edin- 
burgh, 1830,  8  S.  449 ;  5  Fac  368* 

39.  Customs— Privileges  of  Burgesses.— 

It  being  declared  in  a  statute  regulating  the 
exaction  by  the  magistrates  of  Edinburgh  of 
certain  shore  dues  leviable  from  freemen  and 
unfreemen  merchants  (the  former  being  only 
liable  in  half  the  payment  payable  by  the 
latter),  that  every  burgess  and  guild-brother, 
"  who  by  residence  is  or  shall  be  liable  in  scot 
and  lot  and  in  payment  of  city  taxes,"  should 
be  deemed  a  freeman  merchant,  and  all  others 
non-freemen, — held  that  burgesses  and  guild- 
brethren  carrying  on  a  distillery  in  the 
neighbourhood,  and  having  a  place  of  business 
within  the  city  (in  respect  of  which  they  were 
liable  in  burghal  prestations),  were  freemen 
merchants  under  the  intendment  of  the  statute, 
and  liable  only  in  the  low  rate  of  dues,  though 
not  actually  dwelling  within  the  city.  Haig 
dbSonv.  Mags,  of  Edinburgh,  1830,  9  S.  72 ; 

6  Fac  53. 

40.  Customs— Exigible  beyond  Burgh- 
Authorised  by  Royal  Grant— An  ancient 
royal  grant  to  a  burgh  is  effectual,  as  explained 
by  use,  to  entitle  the  magistrates  to  levy 
customs  beyond  the  territory  of  the  burgh. 
Mags,  of  Wigton  v.  M'Clymonl,  1834, 12  S.  289  ; 
9  Fac.  176  * 

41.  Customs  —  Barley  —  Prescription.  — 

Bill  of  suspension  and  interdict  passed  as  to 
levying  a  custom  by  the  city  of  Edinburgh  on 
barley  bought  from  farmers  in  the  neighbour- 
hood and  also  in  England,  and  imported  into 
the  city,  it  being  admitted  that  no  such  impost 
had  been  exacted  since  1776.  Campbell  ds  Co. 
v.  Mags,  of  Edinburgh,  1839,  1  D.  1174 ;  14 
Fac  1265.  Nelson  v.  Mags,  of  Edinburgh,  1839, 
1  D.  1176 ;  14  Fac.  1266,  note. 
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42.  Customs— "Causeway -Mail,"  a  Tax 
on  Carts  for  Upkeep  of  the  Streets.— Held 
that  the  duty  known  in  Edinburgh  as 
"causeway-mail"  is  a  tax  on  loaded  carts  for 
the  maintenance  of  the  streets  of  the  city,  and 
not  one  of  the  petty  port  customs,  nor  a  duty 
in  respect  of  goods;  and  therefore  such  carts 
passing  through  the  city  are  not  exempt,  in 
virtue  of  the  Act  7  Geo.  in.  c.  7.  Boyd  & 
Latta  v.  Haig  &  Son,  1848,  10  D.  1433 ;  20  J. 
525.  Cf.  Edinburgh  Paving  Board  v.  Croall, 
1860,  22  D.  913  ;  32  J.  385. 

43.  Customs— Goods  Entering  by  CanaL 
— Held  that  under  the  Union  Canal  Company's 
Act,  57  Geo.  in.  c.  56,  a  special  duty  imposed 
on  goods  entering  the  city  of  Edinburgh  by 
the  canal  did  not  imply  an  exemption  of  such 
goods  from  the  petty  customs  previously 
exigible  bv  the  city.  London  &  Edinburgh 
Shipping  Co.  v.  Boyd  6s  Latta,  1849, 11  D.  1101 ; 
21  J.  421. 

44.  Customs— Exemption  of  Goods  in 
transitu— Timber  for  Railway  Sleepers.— 

The  magistrates  of  a  burgh  were  in  use  to  levy 
petty  customs  on  imported  articles,  in  terms  of 
a  table  including  timber,  and  articles  passing 
through  the  town  were  to  be  exempt  if  really 
in  transitu,  and  not  for  sale,  or  to  be  used  in 
the  town.  A  person  who  had  received  an 
order  for  railway  sleepers  having  bought 
timber,  brought  it  to  the  burgh,  there  converted 
it  into  railway  sleepers,  and  thence  conveyed 
the  same  out  of  the  burgh  to  purchasers.  Held 
that  the  timber  did  not  come  within  the 
exemption,  but  was  liable  in  duty.  Milne  v. 
Leys,  1852, 14  D.  798 ;  24  J.  451 ;  1  Stuart  738  * 

45.  Customs  —  Goods  Brought  in  by 
Strangers  —  Whether  Consignor  or  Con- 
signee is  Importer. — Under  the  customs  table 
of  a  burgh  certain  dues  were  to  be  levied  upon 
all  spirits  "brought  into  the  town  by  strangers." 
In  an  action  for  payment  of  dues  against  an 
inhabitant  who  had  ordered  a  quantity  of 
spirits  from  a  distance,  to  be  delivered  at  a 
certain  price,  not  carriage  free,  but  free  on 
rail, — held  that  the  purchasers  did  really  and 
truly  import  the  spirits  into  the  burgh  at  their 
own  expense  and  risk,  and  were  not  liable  in 
the  dues ;  and  plea  repelled  that  the  purchaser 
was  not  a  bona  fide  importer,  but  had  made  an 
illegal  arrangement  to  evade  payment  of  the 
dues.  Mags,  of  Perth  v.  C.  <k  J.  Macdonald, 
1852,  15  D.  85  ;  25  J.  60 ;  2  Stuart  38. 

46.  Customs— Duties  on  Transit  of  Goods 
—Not  Exigible  from  Bailway  Co.— A  burgh 
having  right  by  charter  to  levy  dues  on  goods 
passing  through  the  royalty,  held  not  to  nave 
a  gooa  title,  supported  by  possession,  to  levy 
dues  on  goods  so  passing  through  on  a  railway. 
Mags,  of  Linlithgow  v.  Edinburgh  &  Glasgow 
Railway  Co.,  1859,  21  D.  (H.  L.)  15 ;  3  Macq. 
691  ;  31  J.  680* 

47.  Customs— Inalienable  by  Burgh  — 
Not  attachable  for  Burghal  Debts.— Held 
that  neither  the  petty  customs  of  a  royal 
burgh,  nor  the  rent  payable  by  the  tacksman 


of  the  customs  therefor,  can  to  any  extent  be 
alienated  by  the  burgh,  or  be  attached  by  the 
diligence  of  its  creditors ;  the  right  to  levy 
these  customs  being  granted  to  the  burgh  to 
enable  it  to  perform  its  public  functions. 
Kerr  v.  Mags,  of  Linlithgow,  1865,  3  M.  370 ; 
37  J.  172.  Mags,  of  Lochmaben  v.  Beck,  1841, 
4D.  16;  14  J.  11* 

48.  Customs— Usage— Prescription.— The 

right  to  levy  bridge  dues  under  ancient 
charters  and  an  Act  of  Parliament,  held  to  be 
qualified  by  usage  and  restricted  by  prescrip- 
tion. Maxwell  v.  Provost,  etc.,  of  Dumfries,  1866, 
4  M.  764  * 

49.  Customs— Tariff —  Usage.  — Magis- 
trates were  in  use,  in  virtue  of  charters  and  an 
Act  of  the  Scottish  Parliament,  to  levy  certain 
customs,  the  rate  of  which  was  not  fixed  either 
by  the  charters  or  the  Act.  Held  that  in 
framing  a  new  table  of  customs  no  charge 
could  be  admitted  which  was  not  sanctioned 
by  immemorial  usage.  Remit  to  accountant 
to  frame  table  with  reference  to  proof  of 
usage.  Maxwell  v.  Mags,  of  Dumfries,  1868, 
6  S.  L.  R.  199. 

The  Court  refused  to  interfere  where  the 
levy  of  a  tax  was  in  accordance  with  long 
usage.  Gibson,  Thomson,  and  Craig,  13  Nov. 
1810,  F.  C. 

50.  Customs— Conversion  to  Standard 
Weights  and  Measures.  —  Held  that  the 
duties  levied  under  the  Act  7  Geo.  rv.  c  105, 
ought  to  be  reduced  into  British  sterling 
money,  and  to  the  standard  of  the  imperial 
weights  and  measures.  Mags,  of  Edinburgh 
v.  Shipowners'  Society  of  Leith,  1338, 16  S.  1171. 

51.  Customs— Rent  of  Market  Stalls.— 

The  sums  payable  to  the  magistrates  of  Edin- 
burgh for  the  use  of  stalls  in  the  public 
market,  are  customs,  not  rent,  and  consequently 
the  rate  cannot  be  raised  without  an  Act  of 
Parliament    Beid  v.  Boyd,  6  Dec.  1810,  F.  C. 

52.  Customs— Rent  of  Market  Stalls.— 
A  rent  of  £6  per  annum  for  a  stall  in  the 
flesh  market  of  Haddington  is  not  so  exorbitant 
as  to  entitle  a  king's  freeman  to  sell  his  meat 
in  a  shop  not  in  the  market  place.  Hunter  v. 
M(Nab,  1822,  1  S.  529. 

53.  Customs— Rent  of  Market  Stalls- 
Increase  of  Rates.— Bill  of  suspension  and 
interdict  passed  against  magistrates  raising 
the  rents  of  stalls  in  the  public  market,  which 
were  alleged  to  be  of  the  nature  of  "  customs." 
Flcshers  v.  Mags,  of  Kirkcaldy,  1822,  2  S.  96. 

54.  Customs— Rent  of  Market  Stalls- 
Small  Debt  Act.— The  dues  exigible  by  the 
tacksman  of  the  nshmarket  customs  in  Edin- 
burgh for  a  stall,  held  to  be  rent,  and  therefore 
competent  to  sue  for  them  under  the  Small 
Debt  Act.  Thomson  v.  Boyd,  25  Feb.  1824, 
F.  C. ;  2  S.  735  * 

55.  Extension  of  Burgh— Liability  for 
Dues. — Any  trader  exercising  his  trade  within 
the  new  town  of  Edinburgh  only  is  exempted 
by  stat.  7  Geo.  in.  c  27  from  the  tax  called 
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entry-money  exacted  in  the  old  town.  Sprott 
v.  Scott,  6  Dec.  1810,  F.  C;  21  Feb.  1816,  F.  C. ; 
4  Dow  290. 

56.  Fire  Establishment— Duties  of  Police 
Commissi  oners.  —The  commissioners  of  police 
of  Glasgow,  who  had  the  statutory  duty  of 
maintaining  the  fire  establishment,  which 
they  performed  for  a  number  of  years,  having 
determined  to  abandon  it,  and  passed  resolutions 
to  that  effect,  held  that  a  note  of  suspension 
and  interdict  was  competent  at  the  instance 
of  the  magistrates  of  the  city  (who  had  to  a 
certain  extent  assumed  the  management  of  the 
fire  establishment)  to  have  the  commissioners 

Srohibited  from  acting  upon  these  resolutions. 
tags,  of  Glasgow  v.  Uommrs.  of  Police,  1639, 
1  D.  460  * 

57.  Freemen— Title  to  Vindicate  Bights 
against  TJnfreemen— Town  Treasurer  and 
Procurator  -  Fiscal  —  Held  that  the  town 
treasurer  and  procurator-fiscal  of  a  burgh 
had  a  good  title  to  present  an  application  to 
the  magistrates  of  the  burgh  against  alleged 
unfreemen,  complaining  of  the  rights  and 
privileges  of  the  burgesses  and  freemen  of  the 
burgh  having  been  encroached  upon  by  such 
unfreemen  having  exercised  traffic  therein, 
and  concluding  to  have  them  ordained  to  make 
payment  of  damages,  and  of  the  dues  exigible 
on  the  entry  of  burgesses,  and  for  interdict. 
Davies  v.  Oraig,  1842,  4  D.  1230. 

58.  Freemen  —  Admission— Evidence.— 
In  an  action  as  to  the  usage  of  a  burgh  in 
reference  to  the  admission  of  freemen,  a  copy 
of  the  seal  of  cause  entered  in  the  books  oi  a 
corporation  admitted  as  evidence.  Hope  v. 
Mags,  of  Selkirk,  1827,  4  Mur.  391. 

59.  Guild  — Eight  of  Unincorporated 
Society  to  Representation— Prescription.— 
A  contract  was  made  between  the  magistrates 
of  a  burgh  and  the  society  of  brewers,  that  two 
of  the  brewers  elected  by  the  society  should 
be  guild-brethren  and  members  of  the  guild 
council ;  and  the  society  for  upwards  of  forty 
years  elected  two  members  who  were  received 
as  members  of  council.  Held  (1)  that  although 
the  brewers  were  not  a  corporation,  yet  being 
a  society  recognised  by  the  magistrates,  they 
were  capable  of  acquiring  a  right  of  the  above 
nature ;  and  (2)  that  the  contract,  with  forty 
years'  possession,  gave  them  a  prescriptive 
right  to  elect  two  of  their  number  members 
of  the  guild  council.  Gray  v.  Quildry  of 
Arbroath,  1823,  2  S.  122  * 

60.  Inspector  of  Hides— Appointment— 
An  appointment  of  an  inspector  of  hides  held 
inept,  as  not  complying  with  the  statutes. 
Swan  v.  M'Keime,  1821, 1  S.  131. 

61.  Magistrates— Act  of  Council— Stat 
3  Geo.  iv.  c.  91. — Circumstances  in  which 
held  that,  in  concluding  an  agreement,  the 
magistrates  of  a  royal  burgh  had  passed 
an  "Act  of  Council"  in  terms  of  the  stat 
3  Geo.  rv.  c.  91,  so  as  to  create  an  obligation 
which  might  be  enforced  against  their  sue-, 


cessors  in  office.  Leslie  v.  Mags,  of  Dundee, 
1840,3  D.  164;  16  Fac.  105. 

62.  Magistrates— Acting  as  Statutory 
Commissioners— Liability  of  Burgh— An- 
nuity Tax— In  an  action  by  the  ministers  of 
Edinburgh  against  the  magistrates  and  town 
council  for  arrears  of  annuity  tax,  which  were 
alleged  to  have  been  rendered  irrecoverable  by 
the  culpable  neglect  of  the  latter  in  failing  to 
appoint  8tentmasters  in  terms  of  the  statutes, 
held  that  the  performance  of  this  duty  was  im- 
posed upon  the  magistrates  and  council  as  a 
body  of  statutory  commissioners,  and  not  upon 
the  burgh  itself,  through  them,  as  its  repre- 
sentatives and  administrators ;  and  that  the 
property  of  the  burgh  could  not  be  subjected 
to  liability  for  acts  done  by  them  when  not 
acting  in  their  proper  official  capacity. 
Ministers  of  Edinburgh  v.  Mags,  of  Edinburgh, 
1849,  6  Bell  609 ;  21  J.  632.  Affg.  7  D.  663 ; 
17  J.  367  * 

63.  Magistrates— Bailie— Emoluments. 
— The  heritable  bailie  of  a  regality  had  by 
his  charter  right  to  a  fee  of  eight  bolls  of  meal, 
termed  therein  "firnw  molendinales"  out  of 
lands  subject  to  a  feu-duty  to  the  Crown  of 
eight  bolls  four  pecks ;  ana  the  bailie  fee  was 
paid  out  of  this  feu-duty  by  the  King's 
Chamberlain,  on  collecting  the  same,  till  the 
date  of  a  lease  of  the  Crown  duties  of  the 
regality  in  favour  of  the  bailie,  who  thereafter 
drew  the  whole  feu-duty  without  distinction. 
Held,  after  the  expiry  of  the  lease,  that  the 
lands  were  subject  only  to  the  feu-duty  speci- 
fied in  the  titles,  but  that  eight  bolls  thereof 
were  payable  to  the  bailie  as  his  bailie  fee. 
Balfour  v.  Officers  of  State,  1831,  9  S.  676. 

64.  Magistrates— Disfranchised  Bur«h— 
Interim  Managers. — Authority  granted  to 
interim  managers  to  continue  to  act  pending 
the  disfranchisement  of  a  burgh.  Robertson, 
1821,  1  S.  14. 

65.  Magistrates—Disfranchised  Burgh- 
Commissioner  to  Infeft.  —  Circumstances 
under  which  the  court  refused  to  appoint  a 
commissioner  to  give  infeftment  to  a  party 
who  alleged  that  he  held  burgage,  but  that 
there  were  no  magistrates  of  the  burgh. 
Richard  v.   CochranJs  Trs.,  1831,  9  S.   262; 

6  Fac.  175. 

66.  Magistrates— Disfranchised  Burgh- 
Interim  Managers.— A  burgh  royal  having 
been  disfranchised,  the  court  appointed 
interim   managers.     Reekie   v.  Gardner,  1829, 

7  S.  379.  See  also  Kay  v.  Bell,  1830,  8  S.  719. 
PhUp,  1831,  10  S.  192,  199.  Kidd  v.  Young, 
1853,  15  D.  555 ;  25  J.  324 ;  2  Stuart  303. 
Fowler,  1867,  5  M.  337  ;  39  J.  131* 

67.  Magistrates— Interim  Managers- 
Insufficient  Qualified  Persons— Burgh  Re- 
form Act. — Where  there  is  not  a  sufficient 
number  of  qualified  persons  in  a  burgh  to 
constitute  a  new  magistracy  and  council  under 
the  Burgh  Reform  Act,  the  former  magistracy 
and  council  continue  in  office  in  terms  of 
sec.  18 ;  and  therefore  an  application  for  the 
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appointment  of  managers  held  unnecessary. 
Spence  v.  Kiwfs  Advocate,  1833,  12  S.  275 ; 
9  Fac.  166. 

68.  Magistrates  —  Interim  Managers- 
Election  of  Doubtful  Validity.— Where  it 
was  doubtful  whether  the  election  of  the 
magistrates  of  a  burgh  was  valid,  the  court 
(without  prejudice  to  such  rights  as  might 
of  law  belong  to  them),  and  the  Lord  Advocate 
intimating  that  no  objection  existed  on  the 
part  of  the  Crown,  appointed  them  managers 
of  the  burgh,  and  of  the  trusts  and  charities 
therewith  connected,  with  such  powers  as 
would  fall  to  each  in  the  special  character  in 
which  he  was  elected.  Forbes  v.  Wait,  1838, 
1  D.  361.  But  doubted  in  Martin  v.  Stewart, 
1853,  15  D.  312  ;  25  J.  193  ;  2  Stuart  162. 

69.  Magistrates  —  Interim  Managers— 
Remit  to  Sheriff  to  Suggest  Names.— where 
two  nominees  were  respectively  suggested 
and  objected  to  as  interim  managers  of  aourgh 
under  the  influence  of  party  feeling,  the  court 
remitted  to  the  sheriff  of  the  county,  whom 
failing,  his  substitute,  to  suggest  two  proper 
persons.    Millar  v.  Jervis,  1840,  2  D.  1181* 

70.  Magistrates  —  Interim  Managers- 
Filling  Vacancies.— One  of  three  interim 
managers  of  a  burgh  having  gone  abroad,  and 
another  having  executed  a  general  trust  deed 
for  behoof  of  his  creditors,  two  new  managers 
appointed  in  their  place.  Millar  v.  Jervis, 
1840,  2  D.  1181* 

71.  Magistrates  —  Interim  Managers  — 
Powers  and  Duties.— Where  a  royal  burgh 

Snot  included  in  the  provisions  of  the  Scottish 
targh  Reform  Act)  was  disfranchised,  the 
court  appointed  three  interim  managers ;  and 
thereafter  held  that  they  were  bound  to  con- 
form themselves  to  the  rules  binding  on  the 
magistrates  and  councillors,  and  entitled  to 
act  only  at  meetings  of  managers  duly  called 
or  authorised.  Greig  v.  Greig,  1842,  4  D.  422  ; 
14  J.  177  ;  and  1842,  4  D.  662  ;  14  J.  263. 

72.  Magistrates  —  Election  —  Adjourn- 
ment.— At  the  annual  meeting  for  the  election 
of  office-bearers  of  a  royal  burgh,  a  motion 
was  made  for  the  adjournment  of  the  election 
till  a  specified  day.  An  amendment  to  pro- 
ceed at  once  and  elect  certain  gentlemen  was 
adopted  by  a  majority.  Interdict  at  the 
instance  of  the  minority  to  prevent  the 
majority  proceeding  with  an  election,  refused 
on  the  ground  that,  from  the  questions 
whether  election  should  be  proceeded  with  and 
who  should  be  elected  not  having  been  put 
separately,  all  the  councillors  present  had  not 
an  opportunity  of  voting  in  regard  to  this 
election.  Observed,  that  it  was  not  incom- 
petent to  adjourn  a  meeting  for  the  election  of 
magistrates.  Gibson  v.  Kerr,  1856,  19  D.  261 ; 
27  J.  111. 

73.  Magistrates  —  Election  —  Bailie  — 
Validity — Process. — Suspension  and  inter- 
dict held  competent  to  try  the  validity  of  an 
election  as  bailie  under  the  Municipal  Reform 
Act,  the  bill  having  been  intimated  before  the 


party  sought  to  be  interdicted  had  taken  the 
oaths  and  assumed  the  seat  of  office.  MiCuUoch 
v.  Hill,  22  Feb.  1839,  1  D.  549 ;  14  Fac  619. 

74.  Magistrates  —  Election  —  Bailie  — 
Vacating  Office  by  Absence— Process.— A 
bailie  of  a  royal  burgh  went  abroad,  and  the 
town  council  elected  another  in  his  place. 
Held  that  a  bill  of  suspension  and  interdict 
presented  by  a  minority  of  the  council  against 
the  nominee  acting  as  bailie,  was  incompetent ; 
and  that  the  proceeding  could  only  be 
challenged  by  them  in  the  form  of  petition 
and  complaint,  or  reduction ;  but  observed,  that 
the  bill  would  have  been  competent  if  pre- 
sented by  the  bailie  himself.  Orr  v.  VaUance, 
1831, 10  S.  93  ;  7  Fac  90  * 

75.  Magistrates  — Election— Bribery.— 
A  petition  and  complaint  under  16  Geo.  n.  c. 
11,  against  an  annual  election  of  magistrates, 
on  the  allegation  of  bribery  in  the  election  of 
deacons  who  were  not  qualified  and  did  not 
vote  or  act  at  the  election  of  the  magistrates, 
held  incompetent.  Colquhoun  v.  Dixon,  13  Nov. 
1819,  F.  C. 

76.  Magistrates— Election— Competency. 
— An  election  of  magistrates  and  council  held 
valid  in  terms  of  the  sett  of  a  burgh  where  the 
electing  council  had  been  filled  up  by  the 
appointment   of   a   proxy   for   the    deceased 

Srovost   prior  to  the   election.     Thomson  v. 
fags,  of  Dunfermline,  1823,  2  S.  272. 

77.  Magistrates  —  Election  —  Stat.  16 
Geo.  n.  c  11— Seduction  of  Election.— The 
provisions  of  the  stat.  16  Geo.  n.  c  11,  have 
reference  to  royal  burghs  alone  ;  and  an  action 
of  reduction  of  the  elections  of  a  town  coun- 
cillor and  provost  of  a  burgh  (not  a  royal  burgh) 
is  competent  at  the  instance  of  an  unsuccessful 
candidate  for  the  office  of  councillor,  although 
the  action  is  not  brought  within  two  months 
after  the  election.  Stewart  v.  Mags,  of  Greenock, 
1853,  15  D.  863 ;  25  J.  530  ;  2  Stuart  530. 

78.  Magistrates  — Election— Deacon  of 
Trade. — Held  that  in  the  event  of  an  equality 
at  the  election  of  a  deacon  of  the  trade,  the  old 
deacon  had  a  casting  vote.  Heriot,  etc.  v.  Bay, 
1735, 1  Pat  171. 

79.  Magistrates  —  Election  —  Irregu- 
larities.—The  meeting  for  election  of  magis- 
trates of  a  burgh  being  held  previous  to  the 
usual  day,  and  without  due  notice,  the  election 
was  reduced.  M.  of  Lothian  v.  HasweU,  1738, 
1  Pat.  207  ;  Elc  voce  Burgh  Royal,  No.  9. 

80.  Magistrates  —  Election  —  Irregu- 
larities.— An  election  of  magistrates  set  aside 
at  common  law  on  account  of  an  unlawful 
separation  of  the  members  by  whom  they  were 
chosen,  although  not  falling  under  the  Act  7 
Geo.  II.  c  16.  Ferguson  v.  Oris,  etc,  1741, 
1  Pat.  312 ;  Elc.  voce  Burgh  Royal,  No.  16. 

81.  Magistrates  —  Election—  Irregulari- 
ties—Act 7  Geo.  n.  C  16.— An  action  being 
brought  for  setting  aside  the  election  of 
magistrates  on  the  ground  of  irregularities  in 
the  previous  election  of  deacons  of  trades,  it 
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was  found  that  the  limitation  of  eight  weeks 
imposed  by  the  statute  was  to  be  reckoned 
from  the  date  of  the  election  of  the  magistrates, 
and  not  from  that  of  the  deacons.  Heriot 
y.  Bay,  1736, 1  Pat.  171. 

82.  Magistrates  —  Election  —  Pactum 
illicitmn— Sett  of  a  Burgh  Overrules  Con- 
trary Practice. — A  bond  entered  into  by  a 
portion  of  a  body  of  electors,  binding  them- 
selves to  vote  according  to  the  opinion  of  the 
majority  of  their  number,  held  to  be  contra 
benos  mores,  and  therefore  illegal.  Election  of 
magistrates  carried  by  the  parties  to  such  a 
bond  annulled.  The  sett  recorded  in  the 
books  of  the  Convention  of  Royal  Burghs 
most  be  adhered  to,  notwithstanding  that 
previous  contrary  practice  be  alleged.  Hoggan 
v.  Wardlaw,  1736,  1  Pat.  148* 

83.  Magistrates— Election— Petition  and 
Complaint — Timeons  Presentment.  —  Held 
in  a  petition  and  complaint  against  the  election 
of  a  magistrate  in  a  burgh  excepted  from  the 
provisions  of  the  Reform  Act,  that  although 
the  petition  was  boxed  in  time  to  appear  in 
the  rolls  within  two  calendar  months  after  the 
election,  yet,  as  it  had  not  been  actually  moved 
in  court,  it  had  not  been  "  presented  "  in  time, 
and  was  not  competent  under  the  Act  16  Geo. 
ii.  c  11,  s.  24.  Kidd  Jb  Others  v.  Young  dh 
Others,  1853,  15  D.  383 ;  25  J.  232 ;  2  Stuart 
216. 

81  Magistrates— Election— Petition  and 
Complaint— Timeons  Presentment  — The 
magistrates  and  councillors  of  a  royal  burgh, 
daring  the  dependence  of  a  petition  and 
complaint  against  their  own  election,  which 
resulted  in  their  election  being  declared  void 
and  null,  elected  their  successors  for  the  ensu- 
ing year.  After  the  judgment  of  the  court, 
a  petition  was  presented  by  other  burgesses 
and  inhabitants  of  the  burgh,  for  the  appoint- 
ment of  interim  managers.  Held  (1)  that  the 
statutory  limitation  to  challenge  within  two 
months  did  not  apply  to  an  election  so  made ; 
and  (2)  that  a  reduction  of  the  election  was 
not  necessary.  Kidd  <&  Others  v.  Young  & 
Others,  1853,  15  D.  555 ;  25  J.  324 ;  2  Stuart 
303. 

85.  Magistrates  —  Election  —  Pro vost — 
Validity— Process— lasting  Vote.— Held  in 
a  competition  for  the  office  of  provost  in  the 
city  of  Glasgow  before  either  party  was 
inducted  (1)  that  it  was  incompetent  to  try 
the  question  in  a  suspension  and  interdict  by 
the  one  party  against  the  other  from  molesting 
him  in  the  office ;  (2)  that  it  was  necessary  to 
call  the  other  members  of  council;  and  (3) 
that  as  the  former  provost  had  cone  out  of 
office  both  as  provost  and  councillor,  he  was 
not  entitled  on  his  re-eleclion  as  a  councillor 
to  act  as  provost,  and  as  such  to  give  the 
casting  vote,  but  that  such  vote  belonged  to 
the  senior  bailie  who  had  continued  in  office. 
Dwfop  v.  Fleming,  1837,  16  S.  254 ;  13  Fac. 
243  ;  1839,  M'L.  &  Rob.  547* 

86.  Magistrates— Election— Qualification 
of  Voters. — Members  of  a  corporation  of  a 


royal  burgh  are  not  disqualified  to  vote  in  the 
election  of  magistrates  because  they  do  not  pay 
cess  and  are  exempt  from  road  money  on 
account  of  poverty.  Fleming  v.  Gray,  6  July 
1810,  F.  C. 

87.  Magistrates— Election— Qualification 
of  Voters.— Votes  of  persons  possessed  of 
honorary  burgess  and  guild  tickets,  presented 
to  them  as  an  inducement  to  serve  in  a  corps 
of  volunteers  during  the  war,  and  which  they 
had  done,  sustained  in  an  election  of  magis- 
trates. Mason  v.  Mags,  of  Montrose,  15  Nov. 
1821,  F.  C. ;  1  S.  140  * 

88.  Magistrates— Election— Qualification 
of  Voters.— Held,  agreeably  to  ancient  usage 
in  the  election  of  the  magistrates  of  Perth,  that 
a  leet  given  in  by  the  hammermen,  consisting 
of  their  deacon  (who  was  a  member  of  council, 
and  to  go  out  of  office  a  few  days  thereafter) 
and  another,  to  vote  in  place  of  absent  members 
of  council,  was  unobjectionable.  Mags,  of 
Perth  v.  Hammermen  of  Perth,  1825, 3  S.  631. 

89.  Magistrates— Election— Reduction— 
Statutory  Period— Stat.  16  and  17  Vict, 
c.  26.— The  stat.  16  and  17  Vict.  c.  26  applies 
to  the  general  election  of  magistrates  and 
councillors  as  well  as  to  incidental  elections 
in  the  course  of  the  year;  and  therefore  a 
reduction  of  a  statutory  election  of  councillors 
is  incompetent  unless  brought  within  a  month 
from  the  date  of  the  election  sought  to  be 
reduced.  Drew  v.  MamoeU,  1854,  17  D.  51 ; 
27  J.  3. 

90.  Magistrates— Election— Reduction. 

—An  action  of  reduction  of  certain  proceedings 
at  the  election  of  magistrates  by  virtue  of  a 
royal  warrant,  raised  more  than  two  months 
thereafter,  dismissed  as  incompetent.  Tod  v. 
Tod,  1827,  2  W.  &  S.  542.  Affg.  4  S.  658; 
1  Fac.  635. 

91.  Magistrates  —  Election  —  Right  to 
Challenge. — A  constituent  member  of  a  meet- 
ing for  the  election  of  magistrates  and  coun- 
cillors of  a  burgh  may  complain,  under  the 
Acts  7  Geo.  n.  c.  17,  and  16  Geo.  n.  c.  11,  of 
the  proceedings  of  that  meeting,  although 
those  proceedings  were  adopted  unanimously, 
and  although  he  concurred  in  them.  Lawrie 
v.  Mags,  of  Edinburgh,  6  June  1818,  F.  C. 

92.  Magistrates  —  Election  —  Right  to 
Challenge. — Held  incompetent  to  present  a 
summary  complaint  under  7  Geo.  n.  c.  16,  and 
16  Geo.  n.  c  11,  against  proceedincs  at  an 
intermediate  meeting  of  the  councillors  of  a 
burgh,  although  affecting  the  annual  election. 
Grey  v.  Mags,  of  Anstruther-  Wester,  29  June 
1819,  F.  C. 

93.  Magistrates— Election— Burgees* 
Title  to  Reduce.— Held  that  burgesses,  not 
being  councillors,  were  not  entitled  to  carry  on 
a  reduction  of  the  election  of  magistrates  and 
councillors  of  the  burgh.  Miller,  etc.,  Burgesses 
of  Anstruther-Wester  v.  Mags,  of  Anstruther- 
Wester,  1785,  3  Pat.  21. 
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94.  Magistrates  —  Election  —  Title  to 
Challenge, — A  complaint  against  the  election 
of  magistrates  is  incompetent  in  name  of  a 
party  who  is  a  native  Scotsman,  a  resident 
burgess,  and  a  constituent  member  of  the 
meeting  for  election,  but  who  at  the  date  of 
the  complaint  is  abroad,  and  where  no  man- 
datory has  concurred.  M'Bain  v.  Innes,  1827, 
5  S.  505.     See  1827,  2  W.  &  S.  528  * 

95.  Magistrates  —  Election  —  Usage.  — 

Circumstances  in  which  it  was  held  that  the 
mode  of  election  of  magistrates  prescribed  by 
the  sett  of  a  burgh  could  not  be  affected  by  a 
practice  which,  although  it  had  existed  for 
a  considerable  time,  was  not  so  uniform  or  so 
decisive  as  to  destroy  the  set.  Gardner  v. 
Mays,  of  Kilrenny,  1826,  4  S.  539.  Remitted, 
1827,  2W.&S.  531.  And  effect  given  to  the 
usage,  1828,  4  Mur.  436 ;  and  1828,  6  S.  693. 

96.  Magistrates— How  a  Burgh  is  Sued 
—Liability  for  Biot— fleto  (aff.  judg.  of  C. 
of  S.)  that  in  an  action  upon  the  stat  1  Geo.  i. 
c.  5,  a  burgh  is  sufficiently  called  by  summon- 
ing the  magistrates  and  town  council  as 
representing  the  burgh.  Finding  by  the  Court 
of  Session — in  an  action  of  damages  for  injury 
done  in  a  riot — that  "no  action  lies  on  the 
statute  for  damage  arising  from  the  carrying 
off  grain,  or  other  floods,  out  of  any  house  or 
outhouse,  but  only  For  damage  done  by  pulling 
down  such  house  or  outhouse," — reversed  in  the 
House  of  Lords.  Stratum  v.  Mags,  of  Montrose, 
1744,  1  Pat.  367.  Affg.  Elc.  voce  Public  Police, 
No.  5  ;  M.  13158  * 

97.  Magistrates— Leith.— The  bailies  of  the 
burgh  of  barony  of  South  Leith  have  jurisdic- 
tion over  the  inhabitants  of  the  citadel  of  North 
Leith.  Dowie  v.  Douglas,  1822,  1  Shaw's  App. 
125. 

98.  Magistrates— Justices  of  Peace.— The 
magistrates  of  Edinburgh  may,  as  justices  of 
the  peace,  hold  quarter  sessions,  and  exercise 
jurisdiction  as  such.  Mackay  <jh  Co.  v.  Bond, 
19  Nov.  1813,  F.  C. 

99.  Magistrates  —  Liability  —  Pilots.  — 

Magistrates  held  not  liable  for  pilots  appointed 
by  them.  Ogilvie  v.  Mags,  of  Edinburgh,  22 
May  1821,  F.  C;  1  S.  24 > 

100.  Magistrates— Liability  — Contract 
Transferred  to  Them  by  Certain  Inhabi- 
tants.— Where  a  committee  of  inhabitants, 
formed  for  a  public  local  purpose,  had  em- 
ployed an  engineer  to  make  a  survey,  and 
thereafter  entered  into  an  arrangement  by 
which  they  gave  up  to  the  magistrates  the 
whole  documents  connected  with  the  survey, 
on  condition  of  being  relieved  of  the  expense, 
held  that  the  engineer,  who  had  been  made 
privy  to  the  arrangement,  had  a  good  title 
to  sue  the  magistrates  directly  for  his  account, 
and  that  it  was  competent  for  the  committee  to 
assign  to  him  their  claim  of  relief  against  the 
magistrates.  Leslie  v.  Mags,  of  Dundee,  1840, 
3  D.  164  ;  16  Fac  105. 

101.  Magistrates  —  Liability  for  Escape 
of  Debtor. — A  debtor  having  escaped  out  of 


prison,  held  that  the  magistrates  were  con- 
junctly and  severally  liable  for  the  debt  for 
which  he  was  imprisoned.  Affleck  v.  Mags,  of 
Kirkcudbright,  1809,  5  Pat  254.  Cf.  Dean  v. 
Mags,  of  Ayr,  27  Jan.  1803,  F.  C. ;  M.  11765. 
But  see  Smith  v.  Mags,  of  Annan,  1813,  Home 
492.  Smith  v.  Nicolson,  1853,  15  D.  697  ;  25 
J.  423.  Shortreid  v.  Mags,  of  Annan,  1791, 
3  Pat  230. 

102.  Magistrates  — Liability  for  Escape 

of  Debtor.— Magistrates  held  not  liable  for  the 
debt  of  a  party  liberated  on  a  sick  bill  who 
had  resided  out  of  the  burgh,  but  who,  on  the 
requisition  of  the  creditor,  was  placed  in 
prison.  Ritchie  v.  Mags,  of  Edinburgh,  27  June 
1817,  F.  C. ;  5  Dow  87.  Affg.  25  Jan.  1814, 
F.  C. 

103.  Magistrates  —  Liability  for  Escape 
of  Debtor.  —  Magistrates  found  liable  in 
reparation  to  a  wife  for  the  escape  of  her 
husband,  who  had  been  imprisoned  on  a 
meditatio  fuc/ce  warrant,  until  ne  should  find 
caution  judicio  sisti  in  any  action  she  might 
bring  against  him  for  aliment  to  herself  and 
children,  within  six  months,  although  she  had 
neither  raised  action  nor  made  requisition  for 
production  of  his  person  within  six  months. 
Whitecross  v.  Mags,  of  Edinburgh,  25  Feb.  1819, 
F.  C. 

104.  Magistrates— Liability  for  Libera- 
tion of  Debtor. — Circumstances  in  which  held 
that  magistrates  were  not  liable  for  liberating 
a  debtor.  Anderson  v.  Mags,  of  Dingvxill,  1823, 
2  S.  116.  Cf.  Forbes  v.  Alison,  31  Jan.  1823, 
F.  C. ;  2  S.  169  » 

105.  Magistrates— Liability  for  Libera- 
tion of  Debtor.  —  Observed,  that  a  personal 
conclusion  against  the  magistrates  of  a  burgh 
for  payment  of  a  debt  in  consequence  of  alleged 
undue  liberation  of  a  debtor  under  the  Act 
of  Grace  is  untenable.  M'lvor  v.  Mags,  of 
Linlithgow,  1832,  11  S.  144 

106.  Magistrates— Liability  for  Libera- 
tion of  Debtor. — In  estimating  the  days  for 
which  aliment  awarded  under  the  Act  of 
Grace  has  been  lodged,  the  day  of  incarceration 
is  not  to  be  taken  into  account ;  and  therefore 
the  magistrates  of  a  burgh  having,  on  the 
certificate  of  the  jailor  that  the  aliment  was 
exhausted,  liberated  a  debtor,  while  there  was 
aliment  in  the  jailor's  hands,  held  that  they 
were  liable  for  the  debt  qua  magistrates  (not 
personally),  with  relief  against  the  jailor ;  but 
that  no  direct  action  lay  against  the  jailor  at 
the  instance  of  the  creditor.  Gibb  v.  Mags, 
of  Hamilton,  1833,  12  S.  28 ;  9  Fac  23. 

107.  Magistrates— Liability  for  Libera- 
tion of  Debtor— Stat  2  and  3  Vict  c.  42.— 

Held  that,  since  the  stat.  2  and  Vict.  c.  42, 
the  corporate  responsibility  of  magistrates  of 
burghs  for  the  custody  of  prisoners  has  ceased ; 
and  that  the  corporation  funds  are  not  liable 
for  the  premature  liberation  of  a  prisoner  for 
debt  by  an  individual  magistrate.  Lamb  v. 
Mags,  of  Jedburgh,  1865,3  M.  1105  ;  37  J.  580* 
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108.  Magistrate— Prosecution  for  Pay- 
ment of  Customs  —  Duty  to  Supporting 
Tacksman. — The  magistrates  of  a  burgh  were 
bound  to  support  the  tacksman  of  their  customs 
in  prosecuting  for  payment  of  dues,  "on  a 
representation  made  to  them  for  that  purpose, 
and  having  their  sanction."  They  received  an 
intimation,  under  protest,  of  the  tacksman's 
intention  to  prosecute  for  certain  dues,  and 
calling  on  them  to  support  him.  Held  that  their 
returning  no  answer  to  such  protest  did  not 
infer  a  sanction  of  the  prosecution  and  liability 
for  the  expenses.  Anderson  v.  Mags,  of  Lin- 
lithgow, 1826,  4  S.  767. 

109.  Magistrates  —  Powers.  —  After  a 
company  had  been  incorporated  by  an  Act  of 
Parliament  for  the  supply  of  the  inhabitants 
of  a  burgh  with  gas,  under  several  restrictions 
in  favour  of  the  community,  but  without  any 
declaration  that  the  grant  was  a  monopoly,  or 
evidence  that  there  was  any  contract  to  that 
effect  with  the  magistrates, — held  that  a  new 
gas  company  might,  by  authority  of  the 
magistrates,  be  established  for  the  same 
purposes,  and  subject  to  the  same  restrictions. 
Dundee  Gas  Co.  v.  Mags,  of  Dundee.  1847,  9  D. 
1084  ;  19  J.  467. 

110.  Magistrates— Powers.— tfeta  that  the 
magistrates  of  Edinburgh  were  entitled  as 
superiors  to  grant  a  feu-charter  for  considera- 
tions of  a  beneficial  and  onerous  public  nature, 
containing  a  clause  of  exemption  from  all 
public  and  local  taxes  and  burdens.  Ainslie 
v.  Mags,  of  Edinburgh,  1838,  2  D.  64 ;  15  Fac. 
64. 

111.  Magistrates  — Powers.— Magistrates 

of  a  burgh  have  no  power  to  sell  right  to  a 
private  party  to  erect  an  arch  over  part  of 
a  public  street  or  lane  within  the  extended 
royalty,  at  least  where  it  cannot  be  absolutely 
demonstrated  that  the  operation  is  innocuce 
utilitatis.  Scott  v.  Orphan  Hospital.  1836,  14 
S.18;  11  Fac.  12* 

112.  Magistrates  —  Powers  —  Disputed 
Election.  —  Opinion,  that  the  acts  of  the 
magistrates  bona  Me  in  possession  are  valid, 
notwithstanding  the  challenge  of  their  election. 
Martin  <k  Others  v.  Stewart,  1853,  15  D.  312  : 

25  J.  193  ;  2  Stuart  162. 

113.  Magistrates  —  Powers  —  Managers 
Appointed  l*y  Court— All  the  councillors 
and  magistrates  of  a  royal  burgh  having 
resigned,  managers  were  appointed  by  the 
Court  of  Session.  An  election  of  new 
councillors,  at  which  the  managers  presided, 
subsequently  took  place.  Held  that  the 
managers  were  competent  to  discharge  the 
functions  directed  by  the  Municipal  Reform 
Act  to  be  performed  by  the  magistrates  at 
elections.    Whyte  v.  Scott,  etc.,  1854, 16  D.  798 ; 

26  J.  375. 

114 .Magistrates— Powers— Election  of 
Chamberlain.— The  magistrates  and  council 
of  a  burgh  are  not  entitled  to  elect  their 
chamberlain  ad  viiam  aut  culpam,  contrary  to 


former  practice.  TurnbuU  v.  Mags,  of  Edin- 
burgh, 24  Jan.  1812,  F.  C. 

115.  Magistrates— Bight  to  be  Sisted  in 
an  Action  as  Representing  Their  Burgh.— A 
party  brought  an  action  of  declarator  of  his 
right  of  property  in  certain  lands  adjoining 
a  burgh,  and  for  damages  against  the  in- 
corporated trades,  and  certain  inhabitants  of 
the  burgh.  Held  that  magistrates  (who,  as 
representing  the  community,  had  also  raised 
an  action  of  reduction  and  declarator  in  the 
same  matter)  were  entitled  to  be  sisted  as 
defenders,  reserving  consideration  of  the  extent 
of  their  interest  and  title.  Butchart  v.  Prophet. 
1841,  3  D.  1040 ;  16  Fac.  1085. 

116.  Magistrates  —  Powers  —  Dean    of 

Guild.— Magistrates  of  a  burgh  of  regality 
may  by  usage  have  powers  similar  to  those  of 
a  dean  of  guild  as  to  lining  boundaries. 
Neilson  v.  Vallance,  1828,  7  S.  182.  * 

117.  Magistrates— Qualification  —  Resi- 
dence.— Residence  held  to  be  an  indispensable 
qualification  for  election  as  magistrate  or 
councillor  of  a  burgh,  unless  departed  from  by 
inveterate  usage.  Tenant,  etc.  v.  Johnston,  etc., 
1785,  3  Pat.  22. 

118.  Magistrates  —  Qualification — Resi- 
dence not  Essential  —  Circumstances  in 
which  held  that  the  bailies  and  office-bearers  of 
a  burgh  ought  to  be  chosen  from  among  the 
real  and  resident  burgesses  thereof  in  time 
coming,  but  that  residence  was  not  a  necessary 
qualification  for  election  as  provost  or  other 
councillors  of  said  burgh.  Munro,  etc.,  Provost, 
etc.,  of  Nairn  v.  Forbes,  etc.,  Burgesses  of  Nairn, 
1785,  3  Pat.  23. 

119.  Magistrates  —  Qualification  — 
Statutes  in  Desuetude.  —  The  Acts  1503, 
c.  80,  1535,  c.  26,  and  1609,  c.  8,  which  disable 
persons,  not  being  actual  traders  and  residenters 
within  the  burgh,  from  being  elected  magis- 
trates, held  to  be  in  desuetude.  The  fact  of 
a  councillor  having  been  imprisoned  on  the 
eve  of  an  election,  in  virtue  of  a  warrant 
obtained  upon  information  of  the  adverse  party, 
held  not  sufficient  to  void  the  election,  there 
being  such  a  number  in  favour  of  it  as  would 
have  formed  a  majority  even  though  he  had 
been  present.  Smollett  v.  Buntein,  etc.,  1730, 
1  Pat.  26. 

120.  Magistrates— Provost— Title.— Held 
that  the  provost  of  Aberdeen  is  not  as  of  right 
entitled  to  the  style  and  appellation  of  "  Lord  " 
Provost.  Synod  of  Aberdeen  v.  MyVnis  Trs., 
1847,  9  D.  745 ;  19  J.  337  * 

121.  Magistrates  —  Provost  —  Term   of 

Office. — Held,  on  construction  of  the  stat.  3 
and  4  Will.  iv.  c.  76,  that  the  provost  of  a 
royal  burgh  holds  office  for  three  municipal 
and  not  for  three  natural  years;  that  on  the 
expiry  of  the  three  years  he  goes  out  of  office 
both  as  councillor  and  as  provost  on  the  first 
Tuesday  of  November,  the  day  fixed  by  the 
statute  for  the  annual  election  of  councillors ; 
and  therefore  official  acts  done  by  him  there- 
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after  are  null  and  void.  Whyte  v.  Scott,  1851, 
14  D.  105 ;  24  J.  29 ;  1  Stuart  67. 

122.  Magistrates  —  Statutory  Sanction 
Will  Not  Prevent  Remedy  for  Nuisance- 
Nuisance. — The  sanction  of  the  magistrates 
given  under  a  Local  Police  Act  will  not  debar 
persons  injured  by  a  nuisance  from  their 
remedy  at  common  law.  Pentland  v. 
Henderson,  1855,  17  D.  542  ;  27  J.  241  * 

123.  Markets— Village  not  a  Burgh. — 

Inhabitants  of  a  village  having  no  grant  have 
no  title  to  sue  a  right  of  holding  markets. 
Henderson  v.  Minto,  1860,  22  D.  1126;  32  J. 
519* 

124.  Markets— Rights  of  Baron  Bailie,— 

The  bailie  of  a  baron  who  has  right  to  markets 
has  power  to  appoint  sworn  searchers  of  the 
tallow  of  cattle  slaughtered,  which  is  sold 
within  the  barony.  Armstrong  <k  Son  v.  Moffat, 
9  July  1800,  F.  C. ;  M.  "Jurisdiction"  App. 
No.  8. 

125.  Police  Commissioner  —  Election  — 
Reduction  or  Suspension. — It  is  competent 
to  suspend,  and  not  necessary  to  reduce,  an 
election  of  a  commissioner  of  police,  where  he 
has  not  been  fully  inducted  by  taking  the 
necessary  oaths.  Watson  v.  Glasgow  Commrs. 
of  Police,  1832,  10  S.  481 ;  7  Fac.  370* 

126.  Police  Commissioners— Election.— 

Opinion  by  the  court,  that  in  voting  for  a  com- 
missioner of  police  in  Glasgow,  an  elector,  by 
depositing  a  written  note  or  ticket  within  the 
box  set  up  to  receive  the  votes,  had  exercised 
his  rights  of  voting,  and  could  not  at  his  dis- 
cretion recall  the  vote.  Burnet  v.  Glasgow 
Commrs.  of  Police,  1835,  14  S.  104. 

127.  Police  Commissioners— Election.— 

At  a  meeting  of  householders  of  a  burgh  it  was 
resolved  to  adopt  the  General  Police  Act  1862 
(25  and  26  Vict.  c.  101),  but  the  meeting  failed 
to  fix  the  number  of  commissioners  to  carry 
the  Act  into  operation,  as  is  directed  by  the 
36th  section.  Held,  in  a  reduction  (1)  that 
the  Act  had  been  validly  adopted  ;  but  (2)  that 
a  subsequent  meeting  liad  no  power  to  elect 
commissioners,  and  the  election  and  all  sub- 
sequent proceedings  set  aside  as  incompetent. 
Anderson,  etc.  v.  JvidneU,  etc.  (Lasswade),  1868, 
7  M.  81 ;  41  J.  46* 

128.  Police  Commissioners— Election- 
Irregularities  —  Nobile  officium.  —  Certain 
proceedings  taken  by  the  householders  of 
Lasswade  in  the  adoption  of  the  General 
Police  Act  1862  were  set  aside  by  the  court  as 
irregular,  but  the  resolution  to  adopt  the  Act, 
and  the  interlocutors  of  the  sheriff  finding 
that  it  was  a  populous  place  and  fixing  the 
boundaries,  stood  untouched.  Some  of  the 
householders  petitioned  the  Court,  in  the 
exercise  of  its  nobile  officium  to  remedy 
the  defect  by  ordering  a  meeting  to  be  called 
to  elect  commissioners  to  carry  the  Act  into 
operation.  The  court  refused  the  petition,  on 
the  ground  that  sufficient  cause  had  not  been 
shown  for  their   interference,     Toa\   etc,   v. 


Anderson,  etc.  (Lasswade),  1869,  7  M.  412 ;  41 
J.  231  * 

129.  Police    Commissioners— Election- 
Irregularities— General  Police  Act  1862.— 

At  an  election  of  commissioners  of  police 
under  the  General  Police  Act  1862,  there  were 
four  vacancies  and  seven  candidates.  A  poll 
was  taken,  and  A,  B,  C,  and  D  were  declared 
to  be  elected.  £  and  F  stood  fifth  and  sixth 
on  the  poll.  A  complaint  was  lodged  for  F  in 
terms  of  sec.  48,  which  was  referred  by  the 
commissioners  to  a  scrutiny  committee,  who 
reported  that  C  was  personally  disqualified, 
and  that  D  had  a  less  number  of  legal  votes 
than  E  or  F,  and  that  consequently  £  and  F 
were  elected  instead  of  C  and  D.  Held,  m  a 
reduction  of  the  report  at  the  instance  of  C 
and  D,  that  as  E  had  failed  to  lodge  a  com- 
plaint under  sec.  48,  it  was  ultra  vires  of  the 
committee  to  declare  him  elected,  but  that 
their  report  in  regard  to  F,  being  within  their 
powers,  was  by  the  statute  excluded  from 
review  on  its  merits.  Moffat  v.  Miller,  1871, 
8  S.  L.  B.  499. 

130.  Police  Commissioners— Adoption  of 
Police  Act. — Held  that  the  General  Police 
and  Improvement  Act,  1862,  had  taken  effect, 
and  become  the  sole  police  act  of  a  burgh,  from 
the  date  of  its  adoption  by  the  commissioners 
of  police  of  the  burgh.  Campbell  v.  Leith  Police 
Commrs.,  1866,  3  M.  1036 ;  37  J.  646* 

131.  Police  Commissioners  —  Action 
against  Them  by  Contractor  for  Removing 
Refuse. — In  an  action  by  the  lessee  of  the 
fulzie  and  dung  of  a  burgh  against  the  statu- 
tory police  commissioners  of  the  burgh,  who 
had  granted  the  lease,  to  have  his  right,  under 
a  particular  clause  of  the  police  statute,  to  the 
fulzie  of  certain  buildings  declared,  and  the 
commissioners  ordained  to  assist  him  in  collect- 
ing the  fulzie,  and  for  payment  of  a  sum  of 
damages, — held  that  the  action  was  properly 
directed  against  the  police  commissioners, 
without  calling  any  of  the  inhabitants  of  the 
buildings.  Scott  y.  Dundee  Police  Commn., 
1841,  4  D.  292. 

132.  Police  Commissioners  —  Liability 
for  Acts  of  Their  Officers.— Held  that  under 
Edinburgh  Police  Acts  the  commissioners  of 
police  are  not  liable  for  wilful  oppression  and 
cruelty  by  inferior  officers,  not  done  or  ordered 
by  the  commissioners.  Mitchell  v.  Stuart  & 
Thomson,  1840, 1  Robin.  162.    Revg.  16  S.  409  ; 

13  Fac.  366.  See  also  Kelly  v.  Stuart  <t*  Mags, 
of  Edinburgh,  1833,  11  S.  287 ;  (H.  L.)  1834, 

7  W.  &  S.  343 ;  and  Lawson  v.  Stuart,  1839, 

14  Fac.  607* 

133.  Police  Commissioners  —  Violation 
of  Statute— Interdict— Competence.— A 

suspension  and  interdict  against  proposed 
operations  of  a  body  of  police  commissioners 
alleged  to  be  in  violation  of  the  statute,  held 
competent,  notwithstanding  that  the  statute 
(sec.  396)  provided  for  an  appeal  to  the  Sheriff. 
Lord  Advocate  v.  Police  Commrs.  of  Perth,  186^ 

8  M.  244 ;  42  J.  106  * 
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134.  Police  Commissioners  —  Powers — 
Procedure.— Held  (1)  that  it  is  competent  for 
the  commissioners  of  police  to  instruct  their 
procurator-fiscal  to  defend  police  convictions 
challenged  in  a  suspension,  and  to  pay  from 
the  police  funds  expenses  incurred  by  or 
awarded  against  him  in  the  action ;  (2)  that 
under  the  statutory  powers  of  making  regula- 
tions for  the  transaction  of  business,  it  was 
within  the  power  of  the  commissioners,  at  a 
statutory  quarterly  meeting,  to  appoint  stated 
quarterly  meetings  for  the  transaction  of 
business ;  that  such  meetings  did  not  require 
to  be  called  as  special  meetings  on  requisition, 
and  that  it  was  no  objection  to  a  resolution 
that  it  was  passed  at  one  of  these  stated 
monthly  meetings;  and  (3)  that  it  was  no 
objection  to  a  resolution  passed  at  such  a  meet- 
ing, that  it  was  passed  in  name  of  a  "com- 
mittee of  the  whole  house,"  into  which  the 
meeting  resolved  itself,  for  the  purpose  of 
considering  the  matter.  M'Gowan  v.  Bell,  etc., 
1865,  3  M.  1097;  37  J.  577  * 

135.  Police  Commissioners  —  Powers  — 
Bails  on  Streets.—  Held  that  the  Greenock 
Harbour  Trustees  had  no  right,  even  with 
permission  from  the  police  commissioners,  as 
custodiers  of  the  streets,  to  lay  down  rails  along 
the  streets  of  Greenock,  and  that  feuars  with  a 
right  of  ish  and  entry  by  these  streets  had  a 
right  to  have  this  declared.  Stewart  v.  Greenock 
Harbour  Trs.,  1864,  2  M.  1155  ;  36  J.  579  * 

136.  Police  Commissioners— Powers.— 

Held  (1)  that  the  judgment  of  the  sheriff  dis- 
missing an  appeal  by  a  proprietor  against  a 
resolution  of  police  commissioners  to  execute 
certain  works,  and  confirming  the  resolution, 
did  not  preclude  the  commissioners  from  after- 
wards abandoning  or  varying  the  scheme 
approved  of ;  (2)  that  it  was  not  necessarily 
ultra  vires  of  improvement  commissioners  to 
enter  into  a  private  contract  with  a  proprietor, 
agreeing  to  execute  certain  works  different 
from  those  of  which  notice  had  been  given,  and 
which  had  been  approved  of  by  the  sheriff. 
Smeaton  v.  St.  Andrews  Police  Commrs.,  1867, 
5M.743;  39  J.  377  * 

137.  Police  Commissioners -"Statutory 
Chairman  —  Interdict.— Where  the  police 
commissioners  of  Leith  elected  a  chairman 
other  than  the  officials  designated  by  statute, 
a  bill  of  suspension  and  interdict  passed  at  the 
instance  of  such  officials.  Lord  Provost  of 
Edinburgh  v.  Leith  Polics  Commrs.,  1828,  6  S. 
873. 

133.  Police  Commissioners— Review. — 

The  Court  of  Session  will  not  interfere  with 
the  exercise  of  discretionary  powers  vested  in 
commissioners  of  police,  except  in  cases  of 
excess  of  powers  or  deviation  from  the  statute 
under  which  they  are  appointed.  Guthrie  v. 
MUUr,  1827,  5  S.  711* 

139.  Police  Commissioners— Election  of 
Superintendent. — At  a  meeting  of  police 
commissioners,  held  for  the  purpose  of  filling 
up  the  vacant  office  of  superintendent  of  police,. 


a  candidate  having  been  preferred  by  a 
majority  of  votes,  taken  by  ballot,  with  the 
addition  of  the  casting  vote  of  the  chairman 
— the  court  considered  this  mode  of  voting 
illegal.  Watson  v.  Glasgow  Commrs.  of  Police, 
1832,  10  S.  481 ;  7  Fac.  370  * 

140.  Police  Commissioners  —  Title  to 
Sue. — An  action  in  the  name  generally  of 
"  the  commissioners  of  police"  of  a  burgh,  held 
not  to  set  forth  a  proper  instance,  the  Act 
of  Parliament  under  which  they  acted  not 
authorising  them  to  sue  by  this  designation. 
Tannoch  v.  Reed,  1829,  7  S.  605  ;  4  Fac.  865  * 

141.  Police  Commissioners— Action  by 
Ratepayers— Expenses  of  Opposing  Parlia- 
mentary BilL — Commissioners  under  a  Police 
Act  having  authorised  the  payment  of  the 
expenses  of  opposing  a  bill  in  Parliament  out 
of  the  funds,  and  imposed  an  assessment,  which 
included  these  expenses,  certain  ratepayers 
brought  an  action  for  reducing  the  resolutions 
as  in  violation  of  the  Act,  and  for  having  the 
commissioners  ordained  to  repay  (not  to  the 
ratepayers,  but)  into  the  funds  tne  sums  so 
voted  away,  and  also  to  have  them  interdicted 
from  levying  these  sums.  Held  that  the  pur- 
suers haa*  no  such  direct  or  immediate  interest 
as  to  entitle  them  to  insist  in  these  conclusions. 
Ewing  v.  Glasgow  Commrs.  of  Police,  1839, 
1  Eobin.  847.    Affg.  15  S.  389 ;  12  Fac.  331  * 

142.  Police  Commissioners— Title  to  Sne 
—Action  by  Ratepayers— Title  of  Minority 
of  Commissioners. — Held  that  residenters  in  a 
city  liable  in  police  assessments  had  no  sufficient 
title  to  complain  of  resolutions  of  the  commis- 
sioners of  police  of  Glasgow  authorising  a 
certain  appropriation  of  the  funds  alleged  to 
be  illegal ;  and  that  parties  who,  besides  being 
ratepayers,  were  the  minority  of  the  board  of 
commissioners  on  occasion  of  passing  these 
resolutions,  but  whose  character  as  such  was 
not  expressly  set  forth,  were  in  no  better 
situation  as  to  title.  Question,  whether  the 
minority  of  the  board,  if  their  character  as 
such  were  properly  set  forth,  would  have  a 
good  title  to  complain  of  the  resolutions  of  the 
majority  in  regard  to  the  matter  in  dispute. 
Morrison  v.  Glasgow  Commrs.  of  Police,  1839, 
1  Robin.  868.    Affg.  15  S.  1128  ;  12 Fac.  1055* 

143.  Police  Commissioners— Title  to  Sne 
—Action  by  a  Minority  of  the  Commis- 
sioners.— Against  a  resolution  of  a  majority 
of  police  commissioners,  the  minority,  design- 
ing themselves  ratepayers,  and  also  police 
commissioners — but  not  stating  that  they  were 
a  minority — brought  a  suspension  and  inter- 
dict, and  afterwards  a  declarator,  containing 
various  conclusions  as  to  the  duties  of  the 
commissioners.  Held  that  they  had  libelled  a 
good  title  to  sue,  and  that  it  was  not  necessary, 
before  discussing  the  merits,  to  sist  the  action, 
in  respect  the  proprietors  and  occupiers  of 
houses  in  streets  to  which  the  conclusions  of 
the  action  related  had  not  been  called.  Taylor 
v.  Commrs.  of  Police  for  Kilmarnock,  1858, 20  D. 
501 ;  30  J.  267  * 
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144.  Police  Commissioners  —  Opposing 
Bill  —  Expenses.  —  Bill  of  suspension  and 
interdict  paused  (but  interdict  granted  on 
ordering  answers  recalled)  against  tne  commis- 
sioners of  police  of  Glasgow  applying  any  of 
the  funds  under  their  control  to  opposing  in 
Parliament  a  bill  promoted  by  a  company  for 
supplying  the  city  with  water,  or  including 
any  sums  so  applied  in  any  assessment  to  be 
imposed  by  them.  Morrison  v.  Glasgow  Commrs. 
of  Police,  1835,  13  S.  843. 

145.  Police  Commissioners  — Promoting 
Bill-— Expenses.  —  The  commissioners  under 
a  local  Police  Act,  which  was  about  to  expire, 
applied  to  Parliament  for  a  new  bill,  but  were 
opposed;  and  a  meeting  of  householders 
having  adopted  the  General  Police  Act,  the 
new  bill  was  abandoned.  Held  that  the  com- 
missioners were  not  entitled  to  defray  the 
parliamentary  expenses  incurred  in  applying 
for  the  new  bill,  though  incurred  optima  fide, 
out  of  the  funds  of  the  old  commission.  Myles 
v.  M'Ewen,  1865,  18  D.  206  ;  28  J.  96. 

146.  Police  Commissioners  —  Contract 
with  One  of  Their  Number  — Local  Police 
Act. — A  medical  man,  who  was  also  a  general 
police  commissioner,  having,  on  the  employ- 
ment of  the  inspector  of  police,  investigated 
and  given  evidence  as  to  certain  nuisances, 
with  a  view  to  their  removal,  held  that  his 
claim  for  remuneration  was  barred  by  the  24th 
section  of  the  Edinburgh  Police  Act,  which 
annulled  all  contracts  for  work  to  be  done 
between  the  commissioners  and  any  of  their 
number.  Deas  v.  Murray,  1851,  13  D.  1236 ; 
23  J.  582  * 

147.  Police  Commissioners  —  Contract 
with  One  of  Their  Number— Title  of  Rival 
Tradesman  to  Reduce,— Commissioners  of 
police  entered  into  a  contract  with  one  of  their 
number  for  furnishing  clothing  to  the  police 
force,  he  having  lodged  estimates  in  answer 
to  an  advertisement.  One  of  the  competing 
tradesmen  brought  an  action  of  reduction  of 
the  contract,  with  conclusions  for  damages. 
Held  that  he  had  a  good  title  to  sue  for 
damages ;  but  the  question  of  his  title  to  sue 
the  reduction  reserved  till  the  merits  came  to 
be  disposed  of.  Haining  v.  Commrs.  of  Police 
for  Dumfries,  1861,  23  D.  765 ;  33  J.  381  * 

148.  Police  Commissioners  —  Contract 
with  One  of  Their  Number.  —A  contract  with 
a  company  held  not  null  although  certain 
commissioners  were  shareholders.  Paterson  v. 
PoHobeUo  Town  Hall  Co.,  1866,  4  M.  726 ;  38  J. 
385.    [See  also  No.  188.]* 

149.  Police  Commissioners— Clerk  to— 
Tenure, — Held  that  a  clerk  to  the  police  com- 
missioners of  a  police  burgh,  constituted  under 
the  General  Police  Act  1862,  is  not  necessarily 
to  be  regarded  as  removeable  at  the  pleasure 
of  the  commissioners,  and  proof  allowed  as  to 
the  terms  of  the  appointment  to  the  office. 
Hamilton  v.  Police  Commrs.  of  Dunoon,  1870, 
7  S.  L.  R.  622.  And  held  that  an  appointment 
for  one  year  was  competent.  Id.  v.  Eosd.,  1871, 
9  M.  826 1  43  J.  456  * 


.  150.  Procurator -Fiscal  —  Expenses  of 
Litigation  —  Relief,  —  Held  that  the  pro- 
curator-fiscal of  a  burgh  was  not  entitled  to 
relief  out  of  the  funds  of  the  burgh,  from 
expenses  incurred  by  him  in  defending  him- 
self against  an  action  of  damages  which  had 
been  directed  against  him  for  an  act  done  in 
his  official  character,  and  which  had  been 
dismissed  with  expenses,  although  he  was 
unable  to  recover  them  from  the  pursuer. 
M'Culloch  v.  Mags,  of  Airdrie,  1845,  8  D.  321 ; 
18  J.  143* 

151.  Property. — Held  that  a  certain  piece 
of  ground  on  the  north  of  Edinburgh  Castle 
belonged  to  the  Crown,  and  not  to  the  city. 
Mags,  of  Edinburgh  v.  The  Principal  Officers  of 
H.M.  Ordnance,  1862,  24  D.  (H.  L.)  3  ;  4  Macq. 
447* 

152.  Property— Acquisition  by  Prescrip- 
tion.— It  is  no  objection  to  the  magistrates  of 
a  royal  burgh  prescribing  right  to  a  property 
within  the  bounds  of  the  burgh  by  exclusive 
possession,  that  they  had  granted  to  the  com- 
peting party  and  his  authors  renewals  more 
ourgi  of  investitures  specially  containing  the 
piece  of  ground  in  dispute.  Aytoun  v.  Mags, 
of  Kirkcaldy,  1833, 11  S.  676. 

153.  Property— Acquirement  of—  Servi- 
tudes. —  The  magistrates  of  a  burgh  may 
acquire  a  servitude  of  pasturage,  and  of  dig- 

S'ng  slate   and   stone,  for    the    inhabitants. 
urray  v.  Mags,  of  Peebles,  8  Dec.  1808,  F.  C* 

154.  Property  —  Agreement  with  Pro- 
prietor for  Eight  to  Quarry— Statutory 
Transfer  of  Harbour   to   Trustees.  —  A 

proprietor  of  lands  granted  to  the  magistrates 
the  right  to  quarry  stones  from  his  lands  for 
all  the  public  works  of  the  burgh  in  time 
coming;  and  the  magistrates,  in  return,  granted 
to  him  and  his  heirs  certain  exemptions  from 
port  dues.  An  Act  of  Parliament  was  passed 
tor  improving  the  harbour  of  the  burgh,  and 
vesting  the  right  and  property  thereof  in 
certain  trustees.  Held  that  the  right  to  quarry 
stones,  being  a  privilege  personal  to  the  magis- 
trates, was  not  transmitted  to  the  trustees, 
with  the  property  in  the  harbour,  and  that  the 
magistrates  could  not  claim  the  right  for  the 
purpose  of  buildings  connected  with  the 
harbour,  they  having  ceased  to  have  any 
patrimonial  interest  therein.  Mags,  of  Arbroath 
v.  Stracharis  Trs.,  1842,  4  D.  538 ;  14  J.  203. 

155.  Property  —  Alienation  by  Magis- 
trates.—  The  magistrates  of  Paisley  cannot 
dispose  privately  of  liferent  rights  of  the 
superiority  of  the  burgh  lands  for  the  creation 
of  freehold  qualifications.  Stewart  v.  Mags. 
of  Paisley,  1822,18.261. 

156.  Property  —  Alienation  by  Magis- 
trates—Heritor's Title  to  Sua— A  railway 
company  sought  to  acquire  part  of  links  of 
a  burgh  for  "  extraordinary  purposes. n  A  note 
of  suspension  and  interdict  was  presented  by 
a  heritor  in  the  burgh  against  the  magistrates 
selling  it.  The  court  ©awed  the  note  but 
refused  the  interdict.    Cunningham  v.  Edin- 
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burgh  ds  Northern  Rly.  Co.,  1847,  9  D.  1469 ; 
19  J.  644  * 

157.  Property  —  Arrestment  of  Burgh 
Funds  in  Security  of  Minister's  Stipend.— 
Held  that  one  of  the  ministers  of  a  burgh  had 
no  right  to  arrest  the  funds  of  the  corporation 
destined  for  municipal  purposes,  in  security  of 
the  stipends  of  the  ministers,  where  the  court 
had  found  that  there  were  sufficient  funds  for 
that  purpose  in  the  hands  of  the  corporation. 
Therefore  arrestments  on  the  dependence  of 
actions  for  stipends  recalled,  without  caution 
or  consignation.  Mags,  of  Dundee  v.  Taylor  <k 
Grant,  1863,  1  M.  701 ;  36  J.  402  * 

158.  Property  —  Bleaching  -  Ground  — 
Immemorial  Use. — Immemorial  use  of  a 
bleaching-ground  by  the  inhabitants  of  a  burgh 
of  barony  is  sufficient  to  establish  their  title  to 
it.  Also,  inhabitants  were  entitled  as  such  to 
oppose  a  declarator  by  the  superior  that  the 
land  was  free  of  such  a  servitude.  Home  v. 
Young,  1846,  9  D.  286  ;  19  J.  109* 

159.  Property  —  Burgh  of  Barony  — 
"Common  Land"  not  Mentioned  in  Charter. 
—Where  feuars  of  lands  within  a  burgh  of 
barony  had  a  conveyance  of  "a  right  to  the 
common  hill  of  Abernethie,"  held  that  they  had 
a  title  to  pursue  a  process  of  division,  although 
the  magistrates  of  the  burgh  alleged  that  the 
hill  had  been  possessed  under  the  charters  to 
the  burgh,  from  time  immemorial,  as  the 
exclusive  property  of  the  burgh,  but  no 
mention  was  made  of  it  in  the  charters. 
Henderson  v.  Malcolm,  29  June  1815,  F.  C. 

160.  Properly— Burgh  Steeple— Judicial 
Authority  to  Pull  Down. — Opinions  that  as 
the  steeple  was  part  of  the  inalienable  property 
of  the  burgh,  which  the  magistrates  were  not 
entitled  to  take  down  without  judicial  authority, 
except  on  the  ground  of  absolute  necessity, 
their  proper  course  was  to  apply  to  the  sheriff 
for  a  warrant  to  take  down  the  steeple. 
Crawford  v.  Mage,  of  Paisley,  1870,  8  M.  693  ; 
42  J.  350* 

161.  Property— Common  Good— Endow- 
ment of  Parish  Church. — Held  that  it  is  not 
ultra  vires  of  the  magistrates  of  a  burgh  to 
appropriate  a  part  of  the  common  good  to  the 
endowment  of  a  parish  church  in  connection 
with  the  Church  of  Scotland,  provided  such 
endowment  be  not  extravagant  in  the  circum- 
stances of  the  burgh.  Mags,  of  Kilmarnock  v. 
Aitken,  1849,  11  D.  1089  ;  21  J.  416  * 

162.  Property— Common  Good— Minis- 
ter's Stipend.— By  9  and  10  Vict.  c.  289,  s.  14, 
"  the  common  good  and  property,  heritable  and 
moveable,  and  means  and  revenues,  and  income 
of  every  description,"  of  "the  barony  of 
Gorbals,"  was  transferred  to  and  vested  in  the 
magistrates  and  town  council  of  Glasgow.  Held, 
in  an  action  raised  by  the  minister  of  the  parish 
of  Gorbals,  that  property  belonging  to  the 
"feuars  and  villagers"  of  Gorbals,  who  were 
liable  for  the  stipend  of  the  minister  of  the 
parish  of  Gorbals,  did   not   fall  under  this 


clause.    Houston  v.  Mags,  of  Glasgow,  1860,  22 
D.  (H.  L.)  10 ;  32  J.  516. 

163.  Property— Common  Good— Mussel 
Scalps— Supply  to  Fishermen.— Mussel  scalps 
weregrantedby  charter  to  the  bailies,  councillors, 
burgesses,  citizens,  community,  and  inhabitants 
of  St.  Andrews.  Held  (I)  that  the  scalps  formed 
part  of  the  common  good  of  the  burgh,  and  fell 
to  be  administered  by  the  magistrates ;  and  (2) 
that  the  fishermen  of  the  burgh  had  a  right, 
in  the  first  place,  to  an  adequate  supply  of 
mussels  for  bait  at  such  reasonable  rates  as  the 
magistrates  should  fix.  Observed  that  it  would 
be  open  to  the  fishermen  to  apply  to  the  court 
in  the  event  of  the  magistrates  acting  in  a 
wholly  unreasonable  manner.  Mags,  of  St. 
Andrews  v.  Wilson,  etc.,  1869,  7  M.  1105  ;  41  J. 
623* 

164.  Property— Common  Good— Patron- 
age of  a  Church. — It  is  ultra  vires  of  the 
magistrates  of  a  burgh  to  sell  the  patronage 
of  a  church  forming  part  of  the  common  good 
of  the  burgh.  Wallace  v.  Mags,  of  St.  Andrews, 
27  Feb.  1824,  F.  C. ;  2  S.  758  * 

165.  Property— Public  Ground  for  Recrea- 
tion—Right  of  Magistrates  to  Close.— Iu  an 
application  for  suspension  and  interdict,  at  the 
instance  of  burgesses,  against  the  magistrates 
and  town  council  of  a  burgh,  who,  as  adminis- 
trators for  the  public  good,  had  commenced  to 
carry  out  operations  for  detaching  a  portion 
from  a  public  green,  which  from  time  im- 
memorial had  been  devoted  to  public  exercise 
and  recreation,  and  applying  it  partly  to  widen- 
ing the  roadway  of  a  public  street,  and  partly 
to  forming  a  footpath  along  the  street — (1)  note 
passed  to  try  the  question;  and  (2)  interim 
interdict  granted  against  the  respondents1 
operations.  Adams,  etc.  v.  Mags,  of  Glasgow, 
1868,  40  J.  524  ;  5  S.  L.  R.  591. 

166.  Property  — Common  Lands  — Ad- 
ministration by  Magistrates.— Circumstances 
in  which  held,  that  although  burgesses  had  a 
peculiar  and  extensive  right  of  possession  of  a 
commonty,  yet  the  property  of  it  was  in  the 
burgh,  and  the  administration  of  it  in  the 
magistrates  for  the  benefit  of  the  burgh. 
Mags,  of  Lauder  v.  Spence,  1821,  1  S.  17.* 

167.  Property  — Pairs  and  Markets— 
Bleaching-Grounds  —  Prescription.  —  The 
Crown  agreed,  on  the  Earl  of  Roxburgh  resign- 
ing the  lands  comprehending  Kelso,  to  erect 
them  into  a  burgh  of  barony,  "  with  power  to 
hold  two  fairs,  and  with  power  to  the  Earl  to 
elect  and  choose  bailies,  clerks,  officers,  and  to 
uplift  customs  and  duties  of  the  same  markets 
and  fairs."  The  charter  following  thereon  gave 
the  Earl  power  "custumas  et  divorias  earundem 
recipiendi  et  levandi  et  easdsm  ad  commune  bonum 
dicti  burgi  applicayidi."  In  the  subsequent 
charters  the  words  et  easdem  ad  commune,  etc., 
were  omitted,  and  the  dues  were  always  levied 
by  the  Earls  and  Dukes  of  Roxburgh,  who  did 
not  account  for  the  same.  In  a  declarator  by 
the  corporation  of  Kelso,  to  have  it  found  that 
they  were  entitled  to  levy  the  market  dues,  or 
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at  least  that  the  Dukes  were  bound  to  apply 
the  same  for  the  common  good,  and  that  the 
inhabitants  had  acquired  right  by  immemorial 
usage  to  an  island  in  the  Tweed  fbr  drying  and 
bleaching,  held  (1)  that  the  claim  of  the  burgh 
to  the  dues  was  excluded  both  by  the  positive 
and  negative  prescription ;  (2)  that  as  the  Duke 
was  proprietor  of  the  lands  on  both  sides  of  the 
island,  it  belonged  to  him.  the  burgh  being  able 
to  show  no  title  to  it,  ana  having  no  lands  in 
connection  with  which  they  could  nave  acquired 
by  prescription  a  servitude  over  it.  Duke  of 
Roxburgh  v.  Jeffrey,  1753,  M.  2340 ;  1757, 1  Pat. 
632* 

168.  Property— Feu  by  Magistrates— Act 
of  Council. — Magistrates  of  a  burgh  cannot 
grant  a  feu  of  the  burgh  property  without 
authority  of  an  act  of  council.  Mags,  of  Sel- 
kirk v.  Clapperton,  1828,  6  S.  955  ;  3  Fac.  994* 

169.  Property— Feuing  a  Public  Street— 

Magistrates  have  no  right  to  feu  for  building 
any  part  of  the  public  street.  Young  v.  Dobson, 
2  Feb.  1816,  F.  0. 

170.  Property— Fishing  Bights.  —  Held 
that  a  right  or  privilege  of  fishing,  which  be- 
longed to  the  individual  inhabitants  of  a  burgh 
as  a  matter  of  amenity,  and  which  had  never 
been  a  source  of  patrimonial  gain  to  the  burgh, 
was  not  liable  to  be  attached  for  the  debts 
of  the  burgh.    Beck  v.  Mage.  ofLochmaben,  1839, 

1  D.  1212* 

171.  Property— Oolf  Links— Inhabitants' 
Title  to  Sua — The  magistrates  of  St.  Andrews 
having  feued  out  the  links,  with  a  declaration, 
as  a  real  burden,  "that  the  same  shall  be 
reserved  entirely,  as  it  has  been  in  times  past, 
for  the  comfort  and  amusement  of  the  in- 
habitants, and  others  who  shall  resort  thither  " 
for  the  purpose  of  golfing,  held  that  the 
inhabitants  at  large  were  entitled  to  enforce 
the  reservation.    Cleghorn  v.  Dempster,  1813, 

2  Dow  40.  Affg.  17  May  1805,  F.  C. ;  M. 
16141* 

172.  Property  —  Servitude  —  "  Inhabi- 
tant's "  Title  to  Sue.— Question,  whether  the 
character  of  "  inhabitant "  merely  of  a  burgh  of 
barony  is  a  sufficient  title  to  pursue  a  declarator 
of  servitude  of  a  right  to  carry  off  sand  and 
gravel  from  the  bed  of  a  river,  and  to  draw 
water  therefrom.  Sharp  v.  D.  of  Hamilton, 
1829, 7  S.  679. 

173.  Property— Golf  Links- Burgess- 
Title  to  Sue— Magistrates'  Bight  to  Feu.— 
A  resident  in  a  burgh,  being  also  a  burgess 
and  member  of  a  golf  club,  held  entitled  to 
interdict  the  magistrates  from  feuing  any 
portion  of  the  Links,  which  it  was  admitted 
the  inhabitants  had  possessed  from  time 
immemorial  for  the  purposes  of  amusement 
and  recreation.  Sanderson  v.  Town  of  Mussel- 
burgh, 1859,  22  D.  24  ;  32  J.  14  * 

174.  Property— Held  not  to  be  Burgh 
Property. — Held  that  certain  properties,  and 
the  administration  of  them,  and  application 
of  their  proceeds  for  the  public  gooa  of  the 


burgh,  were  vested  in  the  feuars,  subject  to 
the  control  of  the  superior;  and  that  the 
magistrates  and  council  had  no  right  to  such 
properties  or  to  their  administration.  Magi, 
of  Peterhead  v.  Merchants'  Maiden  Hospital,  1840, 
3  D.  99 ;  16  Fac  84. 

175.  Property— Insolvent  Boyal  Burgh- 
Adjudication— What  may  not  be  Sold  by 
Creditors.— After  a  decree  of  adjudication  of 
the  whole  property  of  an  insolvent  royal 
burgh  had  been  obtained  by  a  creditor,  held 
in  a  ranking  and  sale  (1)  that,  despite  the 
decree  of  adjudication,  the  magistrates  might 
oppose  the  sale  of  certain  parts  of  the  property 
adjudged ;  (2}  that  the  Crown  had  a  right 
to  appear  ana  oppose  the  sale  of  the  prison 
and  townhouse ;  and  (3)  that  it  is  incompetent 
for  a  creditor  to  sell  the  prison  and  townhouse 
or  the  petty  customs  of  a  burgh.  Phin  v. 
Mags,  of  Auehtermuchty,  1827,  5  S.  690 ;  2  Fac 
499* 

176.  Property— Insolvent  Boyal  Burgh. 

— Authority  granted  to  a  judicial  factor, 
appointed  on  the  sequestrated  estates  of  a  royal 
burgh,  and  with  consent  of  the  magistrates  and 
council,  to  sell  the  feu-duties  of  the  burgh, 
and  to  distribute  the  proceeds  among  the 
creditors.    Beck,  1836,  14  S.  1056* 

177.  Property— Insolvent  Boyal  Burgh- 
Sequestration. —Sequestration  of  the  estates 
of  a  royal  burgh  held  to  be  competent  under 
the  Bankruptcy  (Scotland)  Act,  1856,  19 
and  20  Vict.  c.  79.  Wotherspoon  cfc  Hope  v. 
Mags,  of  Linlithgow,  1863, 2  M.  348 ;  36  J.  171.* 

178.  Property— Insolvent  Boyal  Burgh 
—Notour  Bankruptcy.— A  royal  burgh  can- 
not  be  made  notour  bankrupt  under  Acts  1696, 
c.  5,  or  54  Geo.  ni.  c.  137,  sec.  1.  Hogan  v. 
Wilson  <k  Mags,  of  Musselburgh,  1853,  15  D. 
417  ;  25  J.  260 ;  2  Stuart  236. 

179.  Property— Open    Space— Title.— In 

a  declarator  at  the  instance  of  the  magistrates 
of  a  burgh  of  barony  for  determining  the 
property  of  an  open  space  of  ground  adjoining 
the  harbour  of  the  burgh,  and  situated  between 
it  and  the  town,  a  grant  to  the  bailies,  council, 
feuars,  and  inhabitants  of  the  haven  and 
harbour,  with  customs,  etc,  and  the  common 
lones,  gaits,  wynds,  vennels,  and  common 
passages,  to  and  from  the  town  and  haven, 
held  to  be  a  sufficient  title  to  the  open  space. 
Mags,  of  St.  Monance  v.  Machie,  1845,  7  D.  682 ; 

17  J.  286  * 

180.  Property— Patronage  of  Church— 
Terms  of  Conveyance.— The  Earl  of  Mar 
conveyed  to  the  magistrates  of  Stirling  the 
patronage  of  a  church  subject  to  the  approval 
of  himself  and  his  heirs.  On  the  attainder 
of  his  son,  the  Crown  conveyed  away  all  the 
property,  save  rights  of  patronage  which  were 
reserved.  Held  thereafter  that  the  magistrates 
had  an  unrestricted  right  of  patronage  irre- 
spective of  the  approval  of  the  Crown.  Lord 
Advocate  v.  Mags,  of  Stirling,  1846,  8  D.  460 ; 

18  J.  202. 
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181.  Property— Public  Well— A  singular 
successor  to  a  property  in  a  town  is  not  entitled 
to  insist  on  the  removal  of  a  well  erected  in 
front  of  it  by  the  magistrates  for  the  public 
convenience,  except  in  so  far  as  it  encroaches 
on  his  private  property,  it  having  stood  without 
objection  for  tnirty-five  years.  Allan  v.  Swan, 
1827,  5  S.  261. 

182.  Property  — Public  Well  —  Inhabi- 
tant* of  a  Village,  not  a  Burgh,  Cannot 
Sue. — Interdict  by  certain  "householders  and 
inhabitants "  of  a  village  against  the  shutting 
up  of  a  well  held  incompetent,  but  a  feuar  held 
entitled  to  bring  such  an  interdict.  Mackenzie 
v.  Learmonth,  1849,  12  D.  132 ;  22  J.  6.  Cf. 
Henderson  v.  E.  of  Minto,  1860, 22  D.  1126  ;  32 
J.  519  * 

183.  Property— Bight  of  Access  to  Golf 
Links  from  Adjoining  Lands. — The  pro- 
prietor of  an  estate  marching  with  golfing 
Links,  held  by  the  magistrates  of  a  burgh  for 
behoof  of  the  community,  refused  to  shut  up 
a  gateway  upon  his  own  ground,  along  the 
line  of  march  between  his  property  and  the 
Links,  but  claimed  right  to  use  the  gateway 
for  foot  passengers  only.  The  magistrates 
brought  an  action  against  him  to  have  it  found 

(1)  that  they  were  the  proprietors  of  the  Links  ; 

(2)  that  they  were  entitled,  on  behalf  of  the 
community,  to  the  free  and  uncontrolled  use 
of  the  Links ;  and  (3)  that  they  were  entitled 
to  erect  a  fence  on  their  own  ground,  for  the 
purpose  of  preventing  the  defender  from 
passing  from  his  lands  on  to  the  Links.  The 
court  held  that  the  magistrates  were  not 
entitled  to  prevent  any  person  dwelling  on 
the  adjoining  lands  from  passing  from  these 
lands  on  to  the  Links,  assoilzied  the  defender 
from  the  third  conclusion  of  the  summons,  and 
dismissed  the  action  in  so  far  as  regarded  the 
other  two.  Mags,  of  Edinburgh  v.  Warrender, 
1863,  1  M.  887  ;  35  J.  526  * 

184.  Property— Servitude  of  Golfing.— 

The  burgh  of  Earlsferry  is  a  royal  burgh,  and 
has  a  servitude  of  golfing,  under  certain 
limitations,  over  the  ferry  links.  Mags,  of 
Earlsferry  v\  Sir  M.  Malcolm,  1829,  7  S.  755  ; 
1832, 11  S.  74  * 

185.  Property— Receiving  Feu-Duties.— 
The  feuar  from  a  burgh,  being  bound  by  his 
titles  to  pay  his  feu-duty  to  the  town-chamber- 
lain for  behoof  of  the  town,  held  not  entitled 
to  object  that  the  magistrates  and  chamberlain 
have  no  title  to  pursue  for  these  feu-duties, 
and  for  the  duplication  at  the  entry  of  singular 
successor.  Mags,  of  Perth  v.  Stewart,  1830, 
8  S.  819 ;  5  Fac.  64«  * 

186.  Property— StatutoryTransfer.— The 
statutory  transfer  of  all  the  property  and 
liabilities  of  the  Barony  of  Gorbals  to  the 
magistrates  and  town  council  of  Glasgow,  held 
not  to  include  property  belonging  to  the  feuars 
and  villagers  of  Gorbals  who  had  existed  as  a 
distinct  body  with  managers  of  their  own. 
Muir  v.  Mags,  of  Glasgow,  1869,  21  D.  603 ; 
31J.330. 


187.  Property— Statutory  Sale  of  Burnt 
Tenement— Act  1663,  c.  6.—  Pollock  v.  Mags, 
of  Edinburgh,  1861,  23  D.  556 ;  33  J.  282* 

188.  Property— Town  Council's  Resolu- 
tion to  Purchase  —  Vote  of  Member 
Interested. — If  a  member  of  a  town  council, 
having  a  personal  interest  in  an  estate,  vote  for 
the  purchase  of  such  estate  by  the  burgh,  any 
ground  of  challenge  of  the  proceeding  on  that 
account  is  removea  by  a  subsequent  resolution 
confirming  the  decision  passed  without  the 
interested  member's  vote.  Nicol,  etc.  v.  Mags, 
of  Aberdeen,  1870,  9  M.  306 ;  43  J.  136  * 

189.  Biot— Limitation  of  Actions.— An 
action  against  magistrates  for  damage  done  by 
riot  is  excluded  by  Act  1,  Geo.  I.  c.  5,  after 
the  lapse  of  one  year.  O'Neal  v.  Mags,  of 
Dumfries,  23  Nov.  1803,  F.  C. 

190.  Biot  —  Liability  —  Magistrates.  — 

Magistrates  are  primarily  liable  for  damage 
done  by  a  mob,  reserving  their  relief  under 
the  Riot  Acts  against  the  inhabitants.  Bryson 
v.  Mags,  of  Glasgow,  20  Nov.  1821,  F.  C. ;  1  S. 
156.    Cf.  Weir  v.  Naitmith,  1743,  6  Pat  678  * 

191.  Riot-Liability  of  Burgh— Stat  3 
Geo.  iv.  c.  33. — Held  that  a  house  had  been 
burnt  and  property  had  been  injured  by  the 
acts  of  an  unlawful  and  riotous  assembly  of 
persons,  or  persons  making  part  of  such  unlaw- 
ful and  riotous  assembly,  so  that  the  sufferer 
was  entitled  to  redress  from  the  burgh  under 
the  stat  3  Geo.  iv.  c.  33.  Johnston  v.  Kerr, 
1837,  16  S.  104* 

192.  Sett  —  Bight  of  Burgess  to  Chal- 
lenge.— A  burgess,  by  acting  under  an  existing 
sett,  bars  himself  from  afterwards  challenging 
it.  Mill  v.  Mags,  of  Montrose,  1825,  1  W.  &  S. 
570.    Revg.  2  S.  652  ;  21  Fac.  419. 

193.  Stentmasters'   Account— Access.— 

Question,  whether  the  inhabitant  of  a  burgh  of 
barony  has  right  to  investigate  the  accounts  of 
the  stentmasters.  Johnston  v.  Stentmasters  of 
Kelso,  25  June  1800,  F.  C. ;  M.  "  Title  to  Sue  » 
App.  No.  1. 

194.  Tenement  —  Meaning  of  Term.  — 
Held,  on  construction  of  a  clause  in  a  statute 
relating  to  the  police  of  a  burgh,  that  the  term 
"tenement  of  land"  was  properly  applicable 
to  a  single  or  individual  building,  although 
containing  several  dwelling  -  houses  with 
separate  means  of  access,  but  under  the  same 
roof  and  enclosed  by  the  same  gables.  Scott  v. 
Gommrs.  of  Police  of  Dundee,  1841,  4  D.  292  ; 
14  J.  121. 

195.  Town-Clerk.— The  town-clerk  of  a 
burgh  cannot  at  the  same  time  hold  office 
as  a  magistrate.  Munro  v.  Forbes,  etc.,  1785, 
3  Pat.  App.  23. 

196.  Town-Clerk.— It  is  not  competent  to 
try  the  right  to  the  office  of  joint  town-clerk  in 
a  summary  form.  Drysdale  v.  Mags,  of  Kirk- 
caldy, 1825,  4  S.  126* 

197.  Town-Clerk  —  As  Clerk  of  Police 

Court. — Interdict  granted,  and    bill  of  sus- 
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pension  passed,  to  try  the  question  at  the 
instance  of  a  town-clerk  acting  as  clerk  of  the 

E)lice  court,  whether  a  party  appointed  to  the 
tter  office  by  the  police  commissioners  for  the 
town  had  been  lawfully  appointed.  Anderson 
v.  Harvey,  1837,  15  S.  875 ;  12  Fac.  783. 

198.  Town-Clerk  —  As  Clerk  of  Police 

Court.  —  Petition  from  the  town-clerks  of 
Glasgow  to  regulate,  by  an  Act  of  Adjournal, 
the  fees  payable  to  the  clerks  and  other  officers 
in  the  courts  of  royal  burghs  in  criminal 
cases,  refused  as  incompetent.  Beddie  v.  Lord 
Advocate,  1842,  1  Broun  116. 

199.  Town-Clerk— Acting  as  Notary.— 

The  clerk  of  a  burgh  of  regality  cannot  acquire 
a  right  by  custom  to  act  as  a  notary  in  taking 
infeftments  of  the  vassals  of  the  burgh.  Mags, 
of  Edinburgh  v.  Howat,  2  Feb.  1814,  F.  C.  Of. 
Duffv.  Mags,  of  Elgin,  1823,  2  S.  117  * 

200.  Town-Clerk— As  Notary— Burgage 
Holding. — In  a  grant  by  burgage  holding,  the 
town-clerk  has  the  exclusive  privilege  of  acting 
as  notary.  Dawson  db  Mitchell  v.  Mags,  of 
Glasgow,  1827,  6  S.  19 ;  3  Fac.  1;  1830, 
4  W.  &  S.  81  * 

201.  Town-Clerk— As  Notary— Appoint- 
ment.— Authority  refused  to  be  interponed  to 
an  appointment  of  two  notaries  to  act  as  town- 
clerks  in  succession — the  second  in  case  the 
first  should  be  disqualified  by  interest — to  the 
special  effect  of  expending  infeftments  and 
other  notarial  instruments,  whenever  the 
ordinary  town-clerk  might  be  disqualified  by 
interest.  Romanes,  1860,  22  D.  637;  32  J. 
236. 

202.  Town-Clerk— As  Election  Agent— 
A  petition  and  complaint  against  town-clerk 
for  acting  as  political  agents  in  a  burgh  elec- 
tion, held  incompetent.  Dick  v.  Duff,  2  Mar. 
1821,  F.  C  * 

203.  Town-Clerk  —  Burgh  Becords  — 
Custody  —  Expenses  of  Recovery.  —  The 

records  of  a  royal  burgh  were,  by  an  act  of 
council,  placed  in  the  custody  of  two  of  the 
members;  and  on  a  complaint  against  the 
clerk  for  not  giving  extracts,  he  presented  a 
complaint  to  the  court  against  the  provost  and 
council,  praying  for  restitution  of  them.  The 
majority  of  the  council  disclaimed  any  opposi- 
tion to  this  prayer,  but  it  was  opposed  in  name 
of  the  provost  and  council;  and  the  court 
having  granted  the  prayer,  found  the  clerk 
entitled  to  expenses  of  his  own  complaint,  and 
to  be  relieved  by  the  respondents  of  those 
incurred  in  the  one  against  him,  reserving  to 
them  their  relief  inter  se  in  relation  to  the 
disclamation.  Boyd  v.  Cunningham,  1832,  11 
S.  58. 

204.  Town-Clerk  —  Burgh  Becords  — 
Custody. — The  town-clerk  of  a  royal  burgh  is 
the  proper  custodier  of  the  burgh  records,  and 
is  entitled  and  bound  to  give  extracts  there- 
from, without  being  subject  to  interference  on 
the  part  of  the  town  council.  Spence  v. 
Cunninghams,  1830,  8 S.  1015* 


205.  Town-Clerk  —  Burgh  Becords  — 
Custody.  —  The  town-clerk  is  the  sole 
custodier  of  burgh  records,  and  cannot  be 
deprived  of  their  custody  by  the  magistrates. 
Ftnnie  v.  M'Intosh,  1868,  6  M.  1066 ;  40  J. 
601* 

206.  Town-Clerk— Register  of  Claims- 
Inspection. — Held  that  registered  voters  of  a 
burgh  are  entitled  to  inspection  of  the  claims 
lodged  by  parties  claiming  to  be  enrolled  in 
the  hands  ot  the  city  clerks,  from  20th  Jaly  to 
10th  August  in  each  year ;  and  this  without 
payment  of  any  fee.  Richardson  v.  Cunningham 
<&  BeU,  1847,  9  D  1307  ;  19  J.  578. 

207.  Town- Clerk— Court  Books  — In- 
spection.— A  party  cannot  insist  on  the  town- 
clerk  of  a  burgh  producing  the  burgh  court 
book3  in  process,  reserving  to  him  to  inspect 
the  same  and  obtain  extracts  thereof. 
Campbell  v.  Black,  6  July  1813,  F.  C  * 

208.  Town-Clerk  — Incapacity— Voiding 
the  Commission. — Question,  whether  magis- 
trates who  have  appointed  a  town-clerk  for 
life  are  entitled  to  have  his  commission 
declared  void  on  alleged  incapacity,  or  to 
prevent  him  acting  by  a  deputy  without  their 
consent.  Mags,  of  Forfar  v.  Adam,  1822,  1  S. 
400. 

209.  Town -Clerk  — Minutes  of  Town 
Council — Access. — Burgesses  and  municipal 
electors  in  a  royal  burgh  are  entitled,  on  their 
showing  a  proper  public  interest,  to  be 
furnished  by  the  town-clerk  with  extracts  of 
the  town  council  minutes,  on  payment  of  the 
dues ;  but  if  the  avowed  object  be  for  a 
private  purpose  and  to  aid  one  of  the  parties 
in  a  law-suit,  the  clerk  may  be  justified  in 
declining  to  do  so.  Fotheringhamv.  Williamson, 
1838,  16  S.  904  ;  13  Fac.  641  * 

210.  Town-Clerk— Interim  Appointment. 

— An  interim  town-clerk  appointed  during  the 
incapacity  of  the  holder  of  the  office  on  the 
petition  of  the  magistrates.  Mags,  of  N*w~ 
burgh,  1864,  3  M.  127;  37  J.  68  * 

211.  Town  -  Clerk  —  Interim  Appoint- 
ment.—The  sheriff-clerk  depute  of  the  county 
in  which  a  burgh  lav  was  authorised  to  act  as 
town-clerk  of  the  burgh,  in  ezpeding  and 
recording  infeftments  in  certain  burgage 
subjects,  in  a  case  in  which  the  party  in 
whose  favour  infeftment  was  to  be  given  was 
the  wife  of  the  town-clerk.  Tail,  1848,  10  D. 
1365  ;  20  J.  476. 

212.  Town  -  Clerk  — Interim  Appoint- 
ment.— A  party  was  appointed  town-clerk 
"ad  interim,  and  during  the  pleasure  of  the 
council  only."  Thereafter  he  became  a  candi- 
date for  the  vacant  office,  but  was  unsuccessful ; 
held  in  a  suspension  and  interdict,  that  he  was 
not  entitled  to  the  office  ad  vitcm  aut  culpam, 
nor  to  hold  it  till  deprived  of  it  in  an  action  of 
declarator.  MlGlashan  v.  Mags,  of  Cupar,  1844, 
6D.  1114;  16  J.  489. 

213.  Town-Clerk  — Position  of  Interim 
Clerk. — Pending  a  litigation  as  to  a  town- 
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clerkship,  an  interim  clerk  was  appointed  by 
the  court,  reserving  to  the  claimant  his  right 
to  demand  the  whole  dues ;  and  his  right  as 
clerk  was  sustained.  Found  that  the  interim 
clerk  was  bound  to  account  to  him  for  three- 
fourths  of  the  dues  received,  with  interest  at 
four  per  cent,  reserving  the  interim  clerk's 
claim  against  the  magistrates.  Adam  v. 
Mags,  of  Forfar,  1823,  2  S.  281. 

214.  Town-Clerk— Powers  of  Interim 
Clark. — Question,  whether  the  magistrates 
have  power  to  name  an  interim  clerk  to 
officiate  in  matters  relative  to  which  the  clerk 
cannot  act.  Duff  v.  Mags,  of  Elgin,  1823, 
2S.  117* 

215.  Town-Clerk— Proceedings  of  Town 
Council— Extracts.— In  a  dispute  as  to  the 
election  of  magistrates,  the  clerk  is  bound  to 
give  to  a  burgess  complaining  of  the  election 
full  extracts  of  the  proceedings  of  the  town 
council,  and  not  merely  such  as  the  clerk  may 
consider  necessary.  Gardiner  v.  Conolly,  1823, 
2  8.571* 

216.  Town-Clerk— Residence.— It  is  in- 
competent for  magistrates  of  a  burgh  to 
proceed  as  in  common  removing  within  burgh, 
for  the  purpose  of  taking  from  one  of  two 
conjoint  clerks  part  of  the  accommodation  in 
the  town  house  which  he  had  been  in  use  to 
occupy,  by  chalking  the  door  and  bringing  a 
summons  of  removing  before  the  sneriff. 
Mags,  of  Dundee  v.  Kerr,  1833,  12  S.  173  ; 
9Fac.  124. 

217.  Town-Clerk— Bights  and  Duties.— 
The  right  to  receive  the  fees  for  preparing 
feudal  writs  granted  to  or  by  the  magistrates 
of  Edinburgh  relative  to  subjects  within  the 
burgh  of  South  Leith,  of  which  the  superiority 
had  been  acquired  by  the  magistrates  posterior 
to  1565,  is  necessarily  incident  to  the  office 
of  clerk  of  South  Leith.  Veitch  v.  Mags,  of 
Edinburgh,  1826,  4  S.  579;  1  Fac.  668. 
Reversed  and  found  that  it  was  competent  for 
the  town-clerks  of  Edinburgh  to  prove  either 
a  direct  authority  given  by  the  superior  to 
them,  or  such  usage  as  necessarily  inferred 
such  authority,  1829,  3W.&S.  491. 

218.  Town  -  Clerk  —  Official  Duties  — 
Emoluments.— A  town-clerk,  with  an  official 
salary  of  £8,  6s.  8d.  per  annum,  charged  the 
burgh  as  for  extra-official  work  for  his  trouble 
connected  with  the  appointment  of  teachers  for 
the  Grammar  School,  for  furnishing  extracts  of 
the  minutes  of  council  and  heaa  court,  for 
administering  oaths  to  special  constables,  and 
for  making  returns  to  Parliament  as  to  the 
police  of  the  burgh,  and  as  to  the  voters,  in 
compliance  with  a  requisition  addressed  by 
the  Crown  Office  to  him  as  town-clerk,  and  the 
official  organ  of  the  corporation.  Held  that 
such  business  did  not  fall  upon  the  town- 
clerk  in  the  discharge  of  his  proper  official 
functions,  and  that  he  was  entitled  to  charge 
for  the  same,  irrespective  altogether  of  his 
official  salary.  Forbes  v.  Mags,  of  Banff,  1856, 
18  D.  1210 ;  28  J.  278,  612  * 


219.  Town-Clerk— Tenure.— It  is  illegal 
to  elect  a  town-clerk,  removable  at  pleasure ; 
and  one  so  elected  cannot  be  removed  but  on 
just  cause.    Simpson  v.  Tod,  1824,  3  S.  150* 

220.  Town-Clerk  — Tenure— Burgh  of 
Barony. — The  clerk  of  a  burgh  of  barony  has 
no  right  to  his  office  ad  vitam  aut  culpam,  like 
the  clerk  of  a  royal  burgh ;  and  this  is  not 
altered  or  affected  by  the  burgh  being  made 
a  parliamentary  burgh,  and  so  raised  to  the 
rank  of  a  royal  burgh.  Dykes  v.  Mags,  of  Port 
Glasgow,  1840,  2  D.  1274 ;  15  Fac.  1388  * 

221.  Town  -  Clerk  —  Tenure  —  Burgh 
Records. — A  Town  Clerk,  appointed  for  five 
years,  cannot  at  the  end  of  that  time  be 
summarily  removed  by  the  town  council  in  a 
suspension  and  interdict ;  a  petition  and  com- 
plaint by  the  magistrates  and  another  town 
clerk  appointed  by  them  seeking  for  access  to 
the  burgh  records,  dismissed  as  unnecessary  to 
the  magistrates  and  incompetent  to  the  other 
town  clerk.  Mags,  of  Annan  v.  Parish,  1835, 
14  S.  Ill  ;  2  S.  &  M'L.  930* 

222.  Town-Clerk— Penalty  for  Malfeas- 
ance—Private  Complainer— Concurrence  of 
Lord  Advocate.— Under  the  Act  16  Geo.  n. 
c.  2,  which  provides  that  if  a  town-clerk  shall 
make  out  a  commission  in  favour  of  any  other 
party  than  the  party  elected  by  the  majority 
of  the  town  council,  as  commissioner,  he  shall 
"  forfeit  the  sum  of  £500  Sterling  to  the  person 
elected  commissioner  to  the  said  burgh  as 
aforesaid,"  and  shall,  besides,  suffer  six  months1 
imprisonment,  and  be  disqualified  to  act  as 
clerk,— held  that  a  petition  and  complaint 
by  a  private  party,  without  concourse  of  the 
Lord  Advocate,  founding  on  this  statute,  was 
incompetent  so  far  as  related  to  imprisonment 
and  disability,  but  competent  in  regard  to  the 
sum  of  £500.  Sym  v.  Murray,  19  Jan.  1810, 
F.  C. 

223.  Town  Council— Dissentient  Minor- 
ity.— The  penalties  prescribed  by  the  stat.  7 
Geo.  ii.  c.  16,  and  16  Geo.  n.  c.  11,  s.  22, 
against  the  minority  of  a  town  council  separ- 
ating from  the  majority,  only  attach  to  the 
apparent  minority  separating  from  the  ap- 
parent majority ;  and  therefore,  where  both 
parties  were  equal  in  numbers,  and  the  ques- 
tion who  had  the  majority  depended  on  a 
question  of  law  as  to  who  had  the  casting 
vote,  held  that  the  party  found  to  be  the 
minority  were  not  liable  in  the  penalties. 
MeiJdejohn  v.  Martin,  26  Nov.  1812,  F.  C. 

224.  Town    Council— Election— Date.  - 

The  election  of  a  dean  of  guild  and  of  a 
guild  councillor  requiring  to  be  reported  to 
the  town  council  at  their  first  meeting  and 
approved  by  them,  such  election  is  not  com- 
plete until  such  meeting,  and  the  two  months 
within  which  a  complaint  was  competent  must 
be  counted  from  that  meeting  of  town  council. 
Kay  v.  Mags,  of  Dundee,  1831,  5  W.  &  S.  152. 
Affg.  6  S.  901 ;  3  Fac.  943. 

225.  Town  Council  —  Election  —  Com- 
plaint—Members need  not  be  Called.— In 
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a  complaint  against  a  town  council  for  receiv- 
ing a  deacon  and  colleague  alleged  not  to  have 
been  duly  elected  by  the  corporation,  and  to 
have  it  so  found,  ana  that  the  petitioners  were 
the  only  true  deacon  and  office-bearers,  held 
not  a  valid  objection  that  the  members  of  the 
corporation  were  not  called  as  parties.  Hope 
v.  Mags,  of  Selkirk,  1826,  4  S.  409  ;  1  Fac.  284. 

226.  Town  Council  —  Election  —  Com- 
plaint— Procedure. — A  complainer  against  a 
burgh  election  prayed  that  A  should  be  de- 
clared duly  elected,  and  thereafter  abandoned 
this  conclusion  ;  held  incompetent  for  one  of 
the  respondents  to  sist  himself  complainer 
with  a  view  to  insist  in  this  conclusion. 
Stewart  v.  Mags,  of  Culross,  1830,  8  S.  644 ; 
3  Fac.  620. 

227.  Town  Council— Election—Validity 
— Process. — Suspension  is  a  competent  mode 
of  trying  the  validity  of  the  election  of  a 
town  councillor  under  the  Act  3  and  4  Will, 
iv.  c.  76,  whose  induction  into  the  office  has 
not  been  completed.  Monteith  v.  M*  Gavin, 
1837,  16  S.  122;  13  Fac.  118* 

228.  Town  Council— Election— Validity 
— Acquiescence.— The  town-clerks  of  a  burgh 
included  in  the  list  of  councillors  to  retire 
by  rotation  at  an  annual  election  one  who 
had  only  been  a  year  in  office  (on  the 
assumption  of  his  being  a  substitute  to  serve 
out  the  unexpired  time  of  a  councillor  re- 
signing); ana  an  election  took  place,  and 
those  elected  were  inducted.  Held  that  he 
and  his  constituents  were  not  barred  by 
acquiescence  in  not  objecting  till  the  first 
meeting  from  asserting  his  right  to  continue 
in  the  council;  and  that  a  suspension  and 
interdict  was  competent  for  preventing  his 
being  obstructed  in  his  functions.  Scott  v. 
Mags,  of  Edinburgh,  1838,  1  D.  347 ;  14  Fac. 
622. 

229.  Town  Council— Election— Validity 
— Process. — An  unsuccessful  candidate  in 
an  election  of  town  councillors  raised  a 
summons  of  reduction  and  declarator  to  void 
the  return  and  to  have  himself  declared  duly 
elected ;  but  he  afterwards  withdrew  the 
latter  conclusion,  and  restricted  his  action  to 
the  former.  Held  that  as  it  was  now  changed 
into  an  action  for  voiding  the  election  alto- 
gether, it  fell  to  be  dismissed.  Blair  v.  Steele, 
1848,  10  D.  1095  ;  20  J.  402. 

230.  Town  Council— Election— Validity 
— Process. — It  is  incompetent  by  petition  and 
complaint  to  set  aside  an  election  of  councillors 
in  a  roval  burgh  on  the  ground  of  the  town- 
clerk  having  improperly  transferred  to  the 
municipal  register  the  names  of  unqualified 
voters,  the  court  reserving  their  opinion  as 
to  the  competency  of  a  reduction  which  had 
been  raised.  Thomson  v.  Mags,  of  Wick,  1836, 
14  S.  1118;  11  Fac.  912. 

231.  Town  Council  — Election  — Filling 
Vacancy — Quorum.— Questions  (1)  whether, 
at  a  meeting  to  which  the  whole  magistrates 
and    council  have   been  duly  summoned,  a 


minority  can  competently  elect  a  councillor 
ad  interim  in  the  place  of  a  party  deceased, 
under  the  powers  of  3  and  4  Will  rv.  c  76, 
8.  26 ;  (2)  whether,  in  the  event  of  a  combina- 
tion existing  among  some  members  of  the 
council  to  absent  themselves  for  the  purpose 
of  defeating  the  election,  it  becomes  com- 
petent to  the  minority  to  elect ;  and  (3)  where 
the  complement  of  the  council  was  twenty-one, 
and  one  member  died,  and  ten  were  absent, 
and  the  provost  (who  had  a  casting  vote  as 
well  as  a  deliberative  vote)  concurred  with 
the  ten  members  present,  and  intimated  that 
his  casting  vote  was  given  as  well  as  his 
deliberative  vote,  whether  this  state  of  the 
vote,  which  would  have  formed  an  actual 
majority  even  if  all  the  absent  members  had 
been  present  and  dissented,  could  be  rendered 
less  efficacious  in  consequence  of  their  being 
absent    Fraser  v.  Rose,  1837,  15  S.  1260. 

232.  Town  Council— Election— Retiring 
Magistrate  Presides— Stat  15  and  16  Vict, 
c.  32.— By  the  Act  15  and  16  Vict.  c.  32,  a.  5, 
it  is  enacted,  that  "whenever  it  shall  so 
happen  that  the  provost  and  magistrates  of 
any  of  the  said  burghs  shall  all  be  included 
in  the  one-third  of  the  council  going  out  of 
office  as  aforesaid,  they  shall,  nevertheless, 
retain  and  continue  to  exercise  all  the  powers 
and  functions  of  their  several  offices  of  provost 
and  magistrates  respectively  until  the  election 
and  coming  into  office  of  their  successors."  At 
the  annual  election  of  councillors  for  a  burgh, 
the  provost,  who  went  out  of  office,  presided. 
All  the  other  magistrates,  with  one  exception, 
were  in  the  same  position  as  the  provost.  Held 
that  the  election  was  good.  Ogilvy  y.  Guthrie^ 
1865,  3  M.  589 ;  37  J.  293  * 

233.  Town  Council— Election— Notice  to 
Councillors. — On  the  day  following  the  death 
of  one  of  their  number,  a  town  council  meet- 
ing for  usual  business  proceeded  to  elect  a  new 
councillor.  A  minority  objected.  Held  that 
the  election  was  void,  fourteen  days'  notice  to 
each  councillor  being  required  previous  to  such 
election.  Provost  of  Dumbarton  cfc  Others  v. 
Denny  db  Others,  1796,  3  Pat.  51& 

234.  Town  Council  —  Election  —  Com- 
plainers  Must  Call  Remaining  Councillors 
as  Defenders. — It  is  necessary  to  cite  all  the 
members  of  a  town  council  who  are  not  com- 
plainers  as  defenders  in  a  complaint  against 
an  election.  Campbell  v.  Henderson,  24  June 
1814,  F.  C. 

235.  Town  Council— Election— Qualifica- 
tion.—  Under  the  sett  of  a  burgh,  the  coun- 
cillors, who  must  be  "  inhabitant  burgesses,0 
were  elected  for  life ;  and  two  of  them  having 
ceased  to  be  "inhabitants/1  held  that  the  mere 
continuance  of  them  on  the  roll  at  an  election 
without  objection  was  not  "a  wrong  done" 
under  the  election  statutes,  and  therefore  a 
petition  and  complaint  was  incompetent. 
Angus  v.  Montgomery,  1821,  1  Shaw's  App.  13. 
Affg.  18  Jan.  1817,  F.  C. 

236.  Town  Council— Election— Place  of 
Meeting. — Meetings  for  the  purpose  of  elect* 


789 


BURGH— BY-LAW 


790 


ing  a  delegate,  member  of  Parliament,  magis- 
trates, etc.,  authorised  to  be  held  in  a  room 
in  a  burgh  while  a  new  jail  and  court-room 
were  building.  Mags.  ofKinghorn,  1826,  4  S. 
549. 

237.  Town  Council— Election— Quorum. 
—Where  a  town  council  consisted  of  nineteen 
members,  and  one  died,  held  that  a  meeting  at 
which  nine  were  present  was  not  a  legal  meet- 
ing, as  in  order  to  such  a  meeting  a  majority 
must  be  present.  MeiJUejohn  v.  Masterton,  22 
Mar.  1810,  F.  C.  App. ;  5  Pat.  298.  Affg.  28 
May  1806,  F.  C;  M.  "Burgh  Royal"  App. 
No.  17. 

238.  Town  Council— Election— Rejection 
of  Votes  — Liability  of   Town-Clerk.— A 

complaint  for  penalties  under  16  Geo.  n.  c.  2 
against  a  town-clerk,  for  rejection  of  the  votes 
of  two  persons  entered  as  members  of  council 
in  the  minutes  of  a  meeting  to  elect  a  delegate 
for  the  election  of  a  member  of  Parliament, 
dismissed,  there  being  no  sufficient  allegation 
in  the  complaint  that  the  complainer  was 
duly  elected  delegate.  Black  v.  Campbell,  1817, 
5  Dow  23. 

239.  Town  Council- Election  of  Dean  of 
Guild. — Where  a  town  council  was  empowered 
to  elect  a  Dean  of  Guild  in  the  event  of  the 
Dean  chosen  by  the  Guildry  being  disqualified, 
thev  declared  the  unsuccessful  candidate  in  the 
Guildry  to  be  duly  elected.  This  election  held 
null  and  void.  Kay  v.  Mags,  of  Dundee,  1831, 
5  W.  &  S.  152.    Affg.  8  S.  688 ;  5  Fac.  549. 

240.  Town  Council— Evidence  of  Acts.— 
The  proper  evidence  of  an  act  of  a  town 
council  is  a  written  minute  thereof.  Mags, 
of  Selkirk  v.  Clapperton,  1828,  6  S.  955  ;  3  Fac. 
944* 

241.  Town  Council— Official  Attendance 
at  Church. — The  majority  of  the  town  council 
of  Edinburgh  having  resolved  to  discontinue 
the  practice  of  attending  church  in  their  official 
capacity,  note  of  suspension  at  the  instance  of 
the  minority  passed,  to  try  the  question  of  the 
legality  of  the  resolution,  and  interim  interdict 
granted.  Urquhart  v.  Black,  1843,  6  D.  332 ; 
16  J.  178. 

242.  Town  Council— Place  of  Meeting.— 
Unnecessary  for  a  town  council  to  have  the 
sanction  of  the  court  in  changing  their  place  of 
meeting.    Mags,  of  Kirkcaldy,  1826,  4  S.  547. 

243.  Town  Council— Quorum— Majority. 
—A  majority  in  number  of  the  whole  council 
is  required  to  constitute  a  legal  quorum. 
Macnab  v.  Martin,  24  Dec.  1803,  F.  C. ;  M. 
"Appeal "  App.  No.  2.  Tod  v.  Tod,  1824,  3  S. 
148* 

244.  Town  Councillor— Minor— Nullity 
of  Election. — In  a  royal  burgh  specially 
exempted  from  the  provisions  of  the  Burgh 
Reform  Act,  the  minority  of  one  of  those 
elected  as  councillors  made  the  whole  election 
null  and  void.  Kidd  &  Others  v.  Mags,  of 
AnstnUher-  Wester,  1852,  15  D.  257  ;  25  J.  170 ; 
2  Stuart  131. 


245.  Town  Councillor— Retirement  by 
Rotation. — The  third  of  the  councillors  of  a 
burgh  going  out  of  office  annually  by  rotation, 
under  the  provisions  of  the  3  and  4  Will.  iv.  c. 
76,  consists  of  those  who  have  been  longest  in 
office ;  and  when  councillors  resign  before  the 
expiry  of  their  period  of  service  and  others  are 
elected  in  their  place,  the  latter  are  not  to  be 
regarded  as  substitutes  for  those  resigning,  but 
as  original  councillors  entitled  to  hold  their 
office  till  expiration  of  the  full  statutory 
period.  Scott  v.  Mags,  of  Edinburgh,  1838, 
1  D.  347 ;  14  Fac.  622. 

246.  Town  Councillor— Bight  to  Suspend 
an  Act  of  Council. — A  bill  of  suspension  and 
interdict,  at  the  instance  of  an  individual 
member  of  a  town  council,  complaining  of  an 
act  of  the  council  appointing  an  additional 
minister  within  the  burgh,  on  the  ground  that 
its  revenue  was  not  in  a  situation  to  pay  his 
stipend,  held  incompetent  Cunningham  v. 
Mags,  of  Edinburgh,  3  Dec.  1800,  F  .C.  App. 
No.  10 ;  M.  "Royal  Burgh  »  App.  No.  7. 

247.  Town  Officer  — Tenure.  — Circum- 
stances in  which  held  that  the  party  holding 
the  appointments  of  town  officer,  police  officer, 
and  buletmaster  of  a  burgh,  was  liable  to  be 
dismissed  by  the  magistrates  at  pleasure ;  but 
observed,  that  he  was  entitled  to  wages  up  to 
the  date  at  which  the  new  appointment  super- 
seding him  was  made.  M'frilliams  v.  Caird, 
1859,  22  D.  243 ;  32  J.  06. 


BY-LAW 

Corporation  By-Laws,  see  title  Corporation. 

1.  Enactment  —  Breach  of— Omnibus— 
Smoking.—  Held  (1)  that  rules  and  regulations 
made  by  magistrates  in  accordance  with  the 
statutory  powers  contained  in  a  municipal  and 
police  act,  do  not  require  to  bear  that  they 
were  so  made  ;  (2)  that  smoking  by  passengers 
conveyed  by  omnibuses  formed  a  proper  subject 
of  regulation  under  such  an  Act;  (3)  that 
penalties  enacted  against  "  parties  transgress- 
ing "  the  rules,  by  "  allowing  *  the  rules  to  be 
disregarded,  applied  to  those  in  charge  of  the 
omnibuses,  ana  not  to  the  smokers ;  (4)  that  a 
party  not  paying  a  fine  for  transgressing  the 
rule  might  be  competently  imprisoned,  although, 
that  alternative  was  not  provided  for  in  toe 
Act  or  regulations ;  and  (6)  that  the  proceed- 
ings were  civil  and  that  the  Court  of  Session 
had  jurisdiction  to  entertain  a  suspension  of  a 
sentence  for  violation  of  the  rule.  Crighlon  v. 
Grant,  1859,  21  D.  488  ,  31  J.  272  * 

2.  Omnibuses— Edinburgh. — Held  that  the 
powers  conferred  by  the  Edinburgh  Pro- 
visional Order  1867  (30  and  31  Vict.  c.  58),  on 
the  Magistrates  of  Edinburgh  to  make  by-laws 
for  omnibuses  and  other  carriages  for  the 
conveyance  of  passengers  extended  to  the 
regulation  of  all  omnibuses  and  other  public 
carriages -running  within  the  burgh,  though  on 
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their  way  to  places  beyond  the  jurisdiction  of 
the  magistrates.  Croall  v.  Linton,  1869,  7  M. 
849  ;  41  J.  454  ;  1  Coup.  280  * 


CAEEIAGE 

L  BY  LAND 

Accidents  to  Passengers,  16-21,  33-39. 
Alighting  from  Train,  39. 
Animals,  22-23. 
Arrestment  in  Carrier's  Hands,  see 

title  Arrestments,  Nos.  10-12. 
Coach,  5,  11-12,  16-21. 
Conditions,  Signature  of,  27. 
Damage  in  Transit,  2,  4. 
Dangerous  Station,  36. 
Delay  in  Transit,  1,  24-26. 
Goods,  1-15,  24^31. 
Invoice,  6. 

Issues,  see  title  Process. 
"Just  and  Reasonable"   Conditions, 

22,  25,  27. 
Limitation  of  Liability,  14,  22,  25. 
Loss  of  Goods,  3,  5,  6,  8-13. 
Loss  of  Market,  25-26. 
Luggage,  3,  40. 
Mails,  32. 

Mode  of  Transport,  12-13,  26. 
Passenger,  16-21,  33-41. 
Perishable  Goodb,  25-26. 
Railway,  1,  7,  22-49. 
Rates  and  Tolls,  42-49. 
Through  Traffic,  1,  7,  10-11, 28-30,  43, 

46. 
Tickets,  35,  41. 
Undue  Preference,  31,  44-48. 

1.  Goneral— Goods— Carriers  Receiving 
for    Railway    Transmission  —  Delay.  — 

Carriers  in  Glasgow  received  goods,  and 
granted  a  receipt  lor  them,  "to  be  conveyed 
to  Liverpool  for  American  steamer."  The  goods 
were  not  forwarded  immediately,  but  lay  in  the 
carriers'  and  in  the  railway  company's  hands, 
and  by  the  delay  the  American  market  was  lost. 
Held  that  the  carriers  were  not  merely  servants 
of  the  railway  company,  and  therefore  were 
themselves  liable  for  the  invoice  price  of  the 

rds.    Bales  <k  Co.  v.  Cameron  &  Co.,  1855,  18 
186  ;  28  J.  77* 

2.  General— Goods— Damage— Unauthor- 
ised Party— Liability  of  Carter.— A  carter 
left  his  cart  near  the  quay,  where  a  vessel  was 
unlading.  A  man,  unauthorised  by  him  and 
in  his  absence,  took  the  cart  and  conveyed 
goods  in  it  from  the  vessel  to  the  party,  to 
whom  they  belonged,  and  in  unloading  they 
were  injured.  Held  that  the  carter  was  not 
liable  for  the  damage.  Moyes  v.  Greig,  1841, 
3D.  1088;  16  Fac.  1141.  j 

3.  General— Goods— Delivery  to  Carrier 
—Loss  of— Receiver's  Authority— Through 


Journey. — A  carrier  ran  a  waggon  from  Edin- 
burgh to  Glasgow  but  not  from  intermediate 
places.  At  an  intermediate  place  a  party 
persuaded  the  waggoner  to  take  his  luggage. 
Held  that  as  this  was  not  within  the  waggoner's 
scope  of  authority,  and  as  the  party  knew  or 
might  have  known  this,  he  could  not  recover 
for  the  loss  of  the  luggage.  Howie  v.  LoveU, 
1826,  4  S.  752  ;  1  Fac  721  * 

4.  General— Goods— Delivery  to  Carrier — 
Liability. — A  party  who  had  sold  a  cask  of 
spirits,  employed  a  carter  to  carry  it  from  a 
warehouse.  His  porter,  without  directing  the 
carter  where  to  take  it,  accompanied  him  to 
the  shop  of  the  purchaser,  and  there  assisted 
the  carter  to  lower  the  cask  off  his  cart.  The 
cask  slipped  and  was  staved.  Held,  in  an  action 
by  the  purchaser  against  the  carter  for  the 
value  of  the  spirits,  that  the  cask  never  having 
been  truly  given  in  charge  to  the  carter,  he 
was  not  responsible.  Betd  v.  MacJde,  1830, 
8  S.  948* 

5.  General  — Goods  — Delivery  to  Con- 
signee—Apparent Authority.— Verdict  for 
coach  proprietors  under  an  issue  as  to  due 
delivery  ot  a  parcel  sent  by  their  coach,  where 
they  proved  that  it  was  the  practice  of  the 
person  to  whom  it  was  addressed  to  send  to 
their  office  for  parcels,  and  that  they  delivered 
it  to  a  person  apparently  sent  by  him.  Chatto 
v.  Pyper,  1827,  4  Mur.  351. 

6.  General— Goods— Invoice,— An  invoice 
of  goods  was  left  at  a  carrier's  quarters  along 
with  the  goods,  and  the  carrier  was  told  that 
the  invoice  had  been  left,  but  forgot  to  take 
it  with  him.  Held  that  the  keeper  of  the 
quarters  to  whom  the  invoice  haa  been  de- 
livered was  not  liable  for  loss  resulting  from 
the  invoice  not  having  been  taken  by  the 
carrier.     Wight  v.  Inglis,  1828, 6  S.  572. 

7.  General— Goods— Liability  of  Carrier 
and  Bailway  Company. — Goods  were  de- 
livered to  a  railway  company  with  instructions 
that  they  were  to  be  forwarded  from  the 
railway  terminus  by  a  carrier.  The  goods  not 
being  delivered,  the  consignor  sued  the  carrier. 
He  was  assoilzied  as  it  was  not  proved  that 
the  error  in  the  transit  was  not  due  to  the 
railway  company.  Stewart  &  Co.  v.  Gordon, 
1852,  14  D.  434;  24  J.  212  ;  1  Stuart  366. 

8.  General— Liability   of  Carrier.— If  a 

party  in  an  action  against  a  carrier  for  the 
value  of  goods  lost  during  the  carriage  puts 
fault  in  issue,  he  must  prove  fault  in  order 
to  succeed,  although  he  might  otherwise  have 
been  successful  under  the  edict  without 
averring  fault.  Denholm  v.  London  <k  Edin- 
burgh Shipping  Co.,  1865,  27  J.  421. 

9.  General— Goods— Loss  of— Delay  in 
Inquiring  for. — Delay  on  the  part  of  the 
pursuers  (consignors  of  goods)  to  inquire 
effectively  for  them  when  they  had  not  reached 
their  destination,  held  not  to  preclude  an  action 
for  recovery  of  its  value  from  the  society  of 
porters  of  Aberdeen,  to  one  of  whose  members 
they    were    traced,    and    who    were    jointly 
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responsible  for  each  other. 
Skinner,  1829,  7  S.  806. 

10.  General— Goods— Lobs  of— Through 
Journey. — A  carrier  between  Newcastle  and 
Edinburgh  proved  delivery  of  a  parcel  to  a 
person  at  Leith,  to  whose  care  it  was  addressed, 
and  by  whom  it  was  to  be  forwarded  to  Inver- 
ness. Held  not  liable  for  its  loss.  Opinion, 
that  it  was  sufficient  to  exonerate  him  that  he 
had  delivered  it  to  a  regular  carrier  from 
Edinburgh  to  Leith.  M'Kenzie  v.  Howie,  1802, 
Hume  312. 

11.  General— Goods— Lobs  of— Through 
Journey. — The  proprietor  of  a  coach,  who 
undertook  to  carry  from  Glasgow  to  Carlisle, 
held  not  liable  for  the  loss  of  a  parcel  addressed 
to  London,  as  he  had  safely  delivered  it  at 
Carlisle.  Bain  v.  Bowie,  16  May  1821,  F.  C. ; 
1  S.  14* 

12.  General  —  Goods  —  Loss  of—  Dis- 
obedience to  Directions— Mode  of  Trans- 
port.— A  parcel  marked  "per  mail"  was 
delivered  to  the  clerk  of  a  coach  proprietor. 
He  sent  it  not  by  the  mail,  but  by  another 
ouach.  Held  that  he  was  liable  for*  the  loss ; 
and  not  relevant  to  allege  that  he  prohibited 
his  clerks  from  receiving  parcels  so  marked, 
or  that  he  did  not  carry  beyond  a  certain 
point.  Bain  v.  Brown,  4  Dec.  1824,  F.  C.  ; 
3  S.  362  * 

13.  General  —  Goods  —  Loss  of—  Dis- 
obedience to  Orders.— A  person  sent  goods 
by  a  carter,  with  instructions  to  ship  them 
on  board  a  specified  packet.  The  carter  took 
them  to  the  port,  and  put  them  on  board 
another  packet,  which  was  lost  Held  that, 
having  disobeyed  his  instructions,  he  was 
liable  for  the  price  of  the  goods.  Gilmours 
v.  Clark,  1853,  15  D.  478 ;  25  J.  251 ;  2  Stuart 
258. 

14.  General— Goods  — Notice  Limiting 
Liability.  —  A  notice  limiting  a  carrier's 
responsibility  must  be  made  known  to  the 
consignor  of  goods  in  order  to  protect  the 
carrier  in  an  action  for  loss  of  the  goods. 
Chatto  v.  Pyper,  1827,  4  Mur.  351. 

15.  General  —  Goods  —  Retention  of— 
Damages. — A  carrier  held  liable  in  damages 
for  retention  of  goods  for  a  general  balance, 
and  not  having  notified  the  same  to  the  owners. 
Stevenson  v.  Ltkly,  1824,  3  S.  291* 

16.  Passenger— Coach— Accident— Where 
a  coach  was  unset  by  the  pole  breaking  or  from 
bad  driving,  tne  owners  held  liable  in  damages 
to  a  passenger  thereby  injured.  Speirs  v. 
Drysdale,  1813,  Hume  316. 

17.  Passenger  —  Coach  —  Accident  — 
Doable  Liability. — A  stage-coach  raced  with 
another  coach  and  was  overturned,  and  a 
passenger  was  killed.  Held  that  the  pro- 
prietors of  both  coaches  were  liable  in  damages 
to  the  passenger's  relatives.  Drvmvmond  v. 
M'Gregor,  26  Feb.  1813,1F.  0  * 

18.  Passenger— Coach— Accident.— In  an 
action  against  coach    proprietors   for  injury 


sustained  by  an  overset,  it  is  competent  to 
prove  that  the  coachman  was  drunk  at  the 
time,  or  facts  showing  him  to  be  rash ;  and 
the  coach  proprietors  were  found  liable.  Gunn 
v.  Gardiner,  1820,  2  Mur.  196. 

19.  Passenger— Coach  —  Accident— Con- 
tributory Negligence.  —  In  an  action  of 
damages  against  the  proprietors  of  a  stage- 
coach, for  injury  to  a  passenger,  the  question 
is  as  to  the  negligence  of  them  or  their 
servants;  and  although  it  may  diminish 
damages  that  the  pursuer  excited  the  coach- 
man to  over-drive,  it  is  not  a  defence.  Allan 
v.  M'Leish,  1819,  2  Mur.  158. 

20.  Passenger  —  Coach  —  Accident  — 
General  Rule— Latent  Defect— The  liability 
of  coach  proprietors  for  injury  to  a  passenger 
by  overset,  rests  on  the  negligence  of  them 
or  their  servants,  and  is  not  so  broad  as  the 
rule  as  to  the  carriage  of  goods.  Therefore, 
where  the  overset  was  caused  by  the  breaking 
of  the  axletree,  it  is  sufficient  to  exonerate 
them  if  it  be  sound  as  far  as  the  eye  of  an 
artificer  could  discover.  Anderson  v.  Pyper 
db  Co.,  1820,  2  Mur.  261. 

21.  Passenger  —  Coach— Accident— Pre- 
sumption.— In  an  action  of  damages  by  a 
passenger  against  a  coach  proprietor  for  injury 
.sustained  from  the  breaking  down  of  a  stage- 
coach, held  that  the  presumption  is  against  the 
proprieter,  and  that  he  is  bound  to  show  that 
the  carriage  and  machinery  were  sufficient,  and 
that  there  was  no  negligence ;  but  this  being 
shown,  the  proprietor  assoilzied.  Lyon  v. 
Lamb,  1838,  16  S.  1188 ;  13  Fac.  799* 

22.  Railway—  Animals— Cattle  —  Rail- 
way and  Canal  Traffic  Act  1854,  s.  7— 
"Just  and  Reasonable.  "—Held  that  a  railway 
company  was  not  liable  to  the  owner  of  cattle 
for  loss  sustained  from  the  cattle  being  crowded 
in  a  waggon  of  insufficient  size,  as  the  owner  had 
himselfbespoken  a  waggon  of  this  size,  had 
superintended  the  loading,  and  had  signed 
conditions  of  carriage  whereby  he  undertook 
"  all  risk  of  loss,"  etc.,  "  in  loading,  unloading, 
conveyance,  or  otherwise,  except  such  as  shall 
arise  from  the  gross  negligence  or  default  of 

,  the  railway  company  or  their  servants," — these 
conditions  being  in  the  circumstances  "just 
and  reasonable.1'  Observed  that  in  the  ordinary 
case  it  would  not  be  a  just  and  reasonable 
condition  that  the  company  should  not  be 
liable  for  the  negligence  of  their  officials. 
Rain  v.  Glasgow  &  S.-W.  Rly.  Co.,  1869,  7  M. 
439 ;  41  J.  237* 

23.  Railway  —  Animals  —  Horse  —  Im- 

5 roper  Fastening.  —  A  horse,  which  was 
elivered  to  a  railway  company  for  convey- 
ance, was  tied  up  in  a  truck  by  a  porter  in 
presence  of  the  owner,  and  before  the  journey 
was  ended  the  horse  was  dead.  Held  that 
death  resulted  from  the  animal  having  been 
imperfectly  tied,  and  that  as  this  was  owing  to 
the  fault  of  their  servant,  the  company  were 
liable  for  the  value  of  the  horse.  Paxton  v. 
N.  B.  Rly.  Co.,  1870,  9  M.  50  ;  43  J.  26  * 
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24.  Railway  —  Goods  —  Delay  —  Insuffi- 
cient Address. — Goods  delivered  to  a  railway 
company  for  carriage  were  addressed  to  Sud- 
bury. There  are  two  places  of  this  name,  and 
the  goods  were  sent  to  the  wrong  place. 
Owing  to  the  delay  the  consignee  refused 
them.  In  an  action  for  damages  against  the 
railway  company  by  the  sender,  held  that  the 
insufficient  address  being  the  cause  of  the  delay 
the  company  was  not  liable.  Caledonian  Rly. 
Co.  v.  Hunter  &  Co.,  1868,  20  D.  1097 ;  30  J. 
660* 

25.  Railway  —  Goods  —  Delay— Perish- 
able Goods  — Loss  of  Market  —  Special 
Agreement  — Railway  and  Canal  Traffic 
Act  1854,  s.  7—  "Just  and  Reasonable." 

— A  fishmonger  agreed  with  a  railway  company 
for  the  forwarding  of  his  goods  to  market  at  a 
rate  under  the  ordinary  charge,  he  undertaking 
to  relieve  the  company  from  all  liability  for 
loss  or  damage  by  delay  in  transit,  or  from 
whatever  cause  arising.  Thereafter  he  de- 
livered to  the  company  two  lots  of  fish,  which, 
in  consequence  of  delays  in  the  trains,  did  not 
reach  their  destination  in  time  for  the  market. 
In  an  action  of  damages  by  the  fishmonger 
against  the  company,  after  a  proof,  held  (1) 
that  the  fish  were  sent  under  the  agreement ; 
(2)  that  the  pursuer  had  failed  to  show  that 
the  agreement  was  not  "just  and  reasonable" 
within  the  meaning  of  the  7th  section  of  the 
Railway  and  Canal  Traffic  Act ;  (3)  that  under 
the  agreement  the  company  was  not  liable  for 
the  loss  arising  from  such  delay,  if  not  owing  to 
fault  of  the  company ;  and  (4)  that  the  pursuer 
had  failed  to  prove  such  wilful  detention  or 
negligence  by  the  company  as  to  render  them 
liable,  notwithstanding  the  agreement.  Opin- 
ion, that  if  the  words  in  the  agreement,  "from 
whatever  cause  arising,"  imported  anything 
more  than  the  words  preceding  them,  they 
would  not  be  "just  and  reasonable,"  and  could 
not  receive  effect.  Finlay  v.  N.  B.  Rly.  Co., 
1870,  8  M.  959  ;  42  J.  552  * 

26.  Railway— Goods  — Delay— Perish- 
able Goods— Deviation  from  Usual  Practice. 

— Goods  marked  perishable  were  delivered  to 
a  railway  company,  whose  custom  it  was  to 
forward  those  so  marked  in  preference  to 
others.  These  goods  were  not  forwarded,  wh  ile 
others  not  of  a  perishable  nature  were.  In 
an  action  against  the  company  for  damage 
incurred  owing  to  the  detention  of  the  goods, 
held  that  the  company  had  failed  to  forward 
the  goods  with  reasonable  expedition,  as  ac- 
cording to  ordinary  practice  perishable  goods 
were  sent  on  preferably  to  other  goods,  and 
this  practice  had  been  departed  from  in  this 
case  and  therefore  that  the  company  were 
liable.  Macdonald  da  Co.  v.  Highland  Ely.  Co., 
1873,  11  M.  614 ;  45  J.  391  * 

27.  Railway— Goods— Lien— Traffic  Act, 
1854,  s.  7—  "Just  and  Reasonable"— 
Conditions  Printed  on  Forwarding  Note.— 
On  the  back  of  a  railway  company's  forward- 
ing note  there  was  printed  the  condition  that 
the  goods  were  subject  to  a  lien  for  any  general 


balance  due  by  the  consignors.  In  an  action 
for  the  delivery  of  the  goods  of  a  consignor 
who  had  signed  such  a  forwarding  note,  held 
that  the  condition  was  ineffectual  as  (1)  it 
was  not  signed  as  required  by  the  Railway  and 
Canal  Traffic  Act  of  1854, 8.^7  ;  and  (2)  it  was 
not  "just  and  reasonable"  ;  and  that  the  goods 
could  not  be  retained.  Scottish  Central  Rly. 
Co.  v.  Ferguson  d>  Co.,  1864,  2  M.  781 ;  36  J. 
385* 

28.  Railway— Goods— Throng  Traffic- 
Directions  by  Consignee.— A  railway  com- 

E,  receiving  from  another  railway  company 
i  addressed  by  the  sender  to  A  B,  Argyll 
it,  Glasgow,  is  not  bound  to  regard  mark- 
ings by  the  latter  company  in  the  way-bill  or 
invoice  as  to  the  carriers  to  be  employed  in  the 
delivery.  Pickford  v.  Caledonian  Ely.  Co.,  1866, 
4  M.  755  ;  38  J.  399  * 

29.  Railway— Goods— Through  Traffic — 
Fault  of  Other  Company— Reconveyance — 
Consignee  Refusing  Delivery.—  Held  that  a 
railway  company  contracting  to  carry  goods 
to  a  point  beyond  their  own  line  are  directly 
responsible  to  the  sender,  not  only  for  the  safe 
carriage  of  the  goods  to  their  destination,  but 
for  the  safe  custody  and  redelivery  thereof  to 
the  sender's  order  in  the  event  of  the  consignee 
refusing  to  take  delivery.  Metzenburg  v.  High- 
land Rly.  Co.,  1869,  7  M.  919  ;  41  J.  522  * 

30.  Railway— Goods— Through  Traffic- 
Title  to  Sue. — A  party  delivered  goods  at 
Dundee  to  the  X  Railway  Co.  to  be  con- 
veyed to  a  consignee  at  Glasgow.  The  X  Co. 
carried  the  goods  to  Perth  (the  terminus 
of  their  line)  and  handed  them  over  to  the 
Y  Railway  Co.  for  carriage  to  Glasgow. 
The  Y  Co.  having  refused  delivery  (owing 
to  an  alleged  lien  which  the  X  Co.  haa 
over  the  goods),  held  that  the  consignee 
could  sue  the  Y  Co.  for  delivery  of  the  goods 
without  calling  the  X  Co.  Scottish  Central 
Rly.  Co.  v.  Ferguson  <fc  Co.,  1862, 1  M.  750 ; 
35  J.  440;  2  M.  781 ;  36  J.  385* 

31.  Railway— Goods— Undue  Preference 
—Railway  and  Canal  Traffic  Act,  1854, 
s.  2— Procedure.— A  railway  company  re- 
fused to  give  effect  to  general  orders  left  with 
them  to  deliver  goods  arriving  at  their  stations 
by  a  particular  carrier,  to  whose  care  they  were 
addressed.  Held  not  to  be  a  contravention  of 
s.  2  of  the  Railway  and  Canal  Traffic  Act,  1854, 
and  therefore  the  summary  procedure  provided 
for  in  the  Act  was  not  applicable.  Wannan  v. 
Scottish  Central  Rly.  Co.,  1864,  2  M.  1373 ;  38 
J.  404.  Pickford  v.  Caledonian  Rly.  Co.,  1866, 
4  M.  765  ;  38  J.  399  * 

32.  Railway— Mails.— Ife&Z  that,  in  virtue 
of  the  provisions  of  the  1  and  2  Yict.  c  98,  and 
7  and  8  Yict  c.  85,  s.  11,  railway  companies 
are  bound  to  convey  mail-guards  with  the 
bags  along  their  lines  by  the  ordinary  trains, 
at  the  ordinary  fares,  provided  the  bags  do 
not  exceed  the  weight  allowed  to  ordinary 
passengers,  even  although  there  should  be  no 
special  mail  trains  upon  the  line ;  and  that 
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they  are  not  entitled  to  obstruct  the  guards  in 
delivering  and  receiving  the  bags  at  the  inter- 
mediate stations  at  which  the  train  stops. 
Lord  Advocate  v.  Edinburgh,  Perth,  and  Dundee 
Rly.  Co.,  1851,  13  D.  907  ;  23  J.  424. 

33.  Railway — Passenger  —  Accident  — 
Collision— Presumption  of  Negligence— 
Malicious  Act  by  Unknown  Person.— A 
passenger  in  a  train  sued  the  railway  company 
for  damages  for  an  inquiry  received  by  nim. 
Observed  tnat  as  the  accident  was  due  to  the 
train  colliding  with  an  empty  truck  that,  in 
the  absence  of  evidence,  was  conclusive  that  it 
was  due  to  the  company's  negligence.  Question, 
whether  it  would  relieve  the  defenders  of 
liability  to  show  that  the  truck  was  mali- 
ciously placed  on  the  line  by  some  unknown 
party ;  out  if  no  one  was  connected  with  the 
malicious  act  the  defenders  must  show  that  the 
accident  could  not  otherwise  have  happened. 
Hay  v.  N.  B.  Rly.  Co.,  1867, 4  S.  L.  R.  136. 

34.  Railway —  Passenger  — Accident- 
Collision  —  Presumption  —  Obligations  of 
Carriers. — In  an  action  of  damages  against  a 
railway  company  for  injury  to  person  caused 
by  a  collision,  directions  "to  the  jury  (per 
the  Lord  President  Inglis)  that  the  collision 
was  not  of  such  a  nature  as  to  relieve  the 
pursuer  of  the  necessity  of  proving  that  it  was 
occasioned  by  the  fault  of  the  company. 
Observations  on  the  obligations  of  railway 
companiesas  carriers  of  persons,  as  distinguished 
from  their  obligations  as  carriers  of  goods. 
Ferns  v.  N.  B.  Ely.  Co.,  1872,  9  S.  L.  R.  662. 

35.  Railway  —  Passenger  —  Accident  — 
Ho  Ticket  —  Railway  Clauses  Consolida- 
tion Act,  1845,  8.  96.  —  Held  that  a  party 
who  travelled  beyond  the  station  for  which  he 
had  taken  his  ticket  did  not  fall  within  s.  96 
of  the  Railway  Clauses  Consolidation  Act, 
1845,  aa  he  did  not  intend  to  defraud  the 
railway,  and  as  he  was  in  use  to  travel  in  this 
way,  and  the  railway  company  allowed  him 
to  do  so  (he  paying  afterwards) ;  and,  there- 
fore, that  he  could  recover  damages  for  an 
accident  which  he  received  while  so  travelling. 
Hamilton  v.  Caledonian  Rly.  Co.,  1857,  19  D. 
457 ;  29  J.  211  * 

36.  Railway  —  Passenger  —  Accident  — 
Dark  Station  —  Defective  Carriage  and 
Platform. — A  railway  company  held  liable  for 
injuries  received  by  a  passenger  owing  to  the 
defective  construction  of  a  carriage,  the  dark- 
ness of  the  station,  and  depressions  (caused  by 
wear)  in  the  surface  of  the  platform.  Stewart 
v.  Caledonian  Rly.  Co.,  1869,  42  J.  38.  See  the 
result  of  a  new  trial  in  8  M.  486 ;  42  J.  228* 

37.  Railway  —  Passenger  —  Accident  — 
Place  Under  Railway's  Control— A  pas- 
senger, when  a  train  stopped  at  a  station, 
alighted,  and  in  walking  towards  the  engine 
to  talk  to  the  engine  driver,  fell  into  a  drain, 
and  was  injured.  Held  that  there  were  aver- 
ments on  record  sufficient  to  show  that  he  was 
entitled  to  be  at  this  drain,  and  for  a  lawful 
purpose.  Pagan  v.  N.  B.  Rly.  Co.,  1867,  39  J. 
194. 


38.  Railway  — Passenger  — Accident— 
Carriage-Door  Opening.  —  In  an  action  of 
damages  against  a  railway  company  by  a  pas- 
senger who  had  been  injured  by  a  fall  from  a 
train  in  consequence  of  the  carriage-door  flying 
open,  it  was  proved  that  no  one  in  the  com- 
partment opened  the  door.  Held  that  the 
accident  baa  been  caused  by  the  fault  of  the 
servants  of  the  defenders  in  failing  to  fasten 
the  door,  and  that  the  defenders  were  liable  in 
damages.  Cassidyv.  N.  B.  Rly.  Co.,  1873,  11 
M.  341 ;  45  J.  232  * 

39.  Railway  — Passenger— Alighting  — 
Train  Stopping  Short  of  Platform  —  Con- 
tributory Negligence.  —  A  train  at  night 
stopped  short  of  the  platform.  A  passenger, 
who,  owing  to  their  being  no  lamps,  did  not 
notice  this,  stepped  out  and  was  injured.  In 
an  action  by  him  against  the  railway  company 
for  damages,  held  (1)  that  it  was  the  company's 
duty  to  have  given  the  passengers  notice  that 
the  platform  was  not  reached,  or  to  assist  them  ; 
and  (2)  that  the  question  of  the  pursuer's 
contributory  negligence  was  for  the  jury. 
Potter  v.  N.  B.  Rly.  Co.,  1873,  11  M.  664 ;  45 
J.  413  * 

40.  Railway  —  Passenger  —  Luggage  — 
Loss  ol— A  passenger  to  Edinburgh  gave  his 
luggage  to  a  railway  porter  who  put  it  in  the 
luggage  van  of  the  Edinburgh  train.  It  was 
necessary  at  a  junction  to  change  carriages; 
and  the  passenger  did  not  then  inquire  about 
his  luggage.  Also  the  luggage  had  no  address 
on  it.  Held  that,  the  luggage  being  lost,  the 
railway  company  was  liable  for  it.  Campbell 
v.  Caledonian  Rly.  Co.,  1852,  14  D.  806;  24  J. 
455;  1  Stuart  742* 

41.  Railway  —  Passenger  —  Ticket  —  A 

railway  company  is  not  bound  to  permit  a 
person  to  proceed  without  a  ticket  in  a  train 
which  he  has  entered  at  a  station,  although  he 
should  tender  the  amount  of  his  fare  to  the 
stationmaster.  Scottish  N.-E.  Rly.  Co.  v. 
Mathews,  1866,  5  Irv.  237. 

42.  Railway— Rates— Agreement— Held 
that  a  certain  agreement  between  two  railway 
companies  did  not  restrict  one  company  to  a 
certain  table  of  rates  and  that,  in  any  case, 
such  an  agreement  being  intended  for  the 
benefit  of  the  parties,  would  not  confer  a  right 
on  a  party  using  the  line  to  insist  on  its  fulfil- 
ment Finnie  v.  Glasgow  db  S.-W.  Rly.  Co., 
1857,  20  D.  (H.  L.)2  ;  3  Macq.  76  ;  29.  J. 537* 

43.  Railway  —  Rates  —  Agreement  — 
Through  Traffic.— The  Wemyss  Bay  railway 
line  commenced  at  a  point  on  the  Caledonian 
line  near  Port-Glasgow,  and  terminated  at 
Wemyss  Bay,  and  was  worked  by  the  Cale- 
donian Company.  Held,  on  a  sound  construc- 
tion of  the  Greenock  and  Wemyss  Bay  Railway 
Act  1862,  and  of  the  agreement  between  the 
Wemyss  Bay  Railway  Company  and  the  Cale- 
donian Railway  Company,  that  the  powers  of 
a  joint-committee  of  the  two  companies  did 
not  extend  to  the  regulation  of  the  tolls  and 

I  rates  to  be  charged  on  through  traffic  from 
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Glasgow  to  stations  on  the  Wemyss  Bay  line, 
but  only  to  those  to  be  charged  on  the  w  emyss 
Bay  Railway.  Greenock  &  Wemyu  Bay  Rly. 
Co.  v.  Caledonian  Rly.  Co.,  1871,  8  S.  L.  R.  634. 

44.  Railway  —  Bates  —  Undue  Prefer- 
enca — A  railway  company  were  bound  by 
their  Act  to  charge  equal  rates  on  all  goods 
carried  by  them  along  their  line.  At  the 
request  of  a  party,  they  constructed  a  branch 
line  to  his  coalpits,  he  agreeing  to  pay  a 
certain  sum  per  ton  for  the  transit  of  his  coals 
along  the  branch  line.  After  the  lapse  of 
eight  years  he  sued  for  repetition  of  the  whole 
Bums  paid  by  him  for  the  use  of  the  branch 
line  on  the  ground  that  other  traders  who  used 
the  line  for  a  similar  distance  were  charged  a 
smaller  sum.  Held  that  the  pursuer  could  not 
resile  from  his  agreement,  and  that,  having 
paid  according  to  a  lawfully  published  table  of 
clues,  he  was  not  entitled,  in  an  ordinary 
action  of  repetition,  to  set  it  aside  as  illegal. 
Eddie  v.  MonUands  Rly.  Co.,  1866,  28  J.  477  * 

45.  Railway— Bates— Railway  and  Canal 
Traffic  Act,  1854— Undue  Preferenca— A 
railway  company  having  become  lessees  of 
another  railway  which  they  worked  in  con- 
nection with  their  own  line,  charged  higher 
rates  on  the  leased  line  than  on  the  main  line  ; 
and  coal  which  was  loaded  on  the  leased  line, 
and  carried  along  it  and  the  main  line,  was 
charged  at  the  higher  rate  for  the  whole 
distance ;  while  coal  loaded  on  the  main  line, 
and  carried  along  the  leased  line,  was  charged 
throughout  at  the  lower  rate.  Held  that  the 
equal  rates  clause  in  the  Acts  of  Parliament 
applicable  to  the  company,  whereby  they  were 
bound  to  carry  "  goods  passing  over  the  same 
portion  of  and  over  the  same  distance  along 
the  railway,  and  under  the  like  circumstances," 
to  all  persons  at  the  same  rates,  did  not  bar 
the  company  from  charging  rates  in  the  manner 
specified.  Finnic  v.  Glasgow  <&  S.-W.  Rly. 
Co.,  1853,  15  D.  523 ;  25  J.  301 ;  2  Stuart 
195. 

46.  Railway— Rates— Railway  and  Canal 
Traffic  Act,  1854,  &  2— Undue  Preference 
— Through  Traffic, — Held  that  the  above 
section,  which  prohibits  undue  and  unreason- 
able facilities  or  preferences  to  be  given  by 
railways  and  canal  companies  to  particular 
persons,  did  not  apply  to  the  case  of  arrange- 
ments made  by  a  railway  company,  whose  line 
terminated  at  the  sea,  with  a  steamboat,  for 
the  carriage  across  the  sea  of  goods  and 
passengers  brought  by  the  railway.  Napier  v. 
Glasgow  ds  S.-JV.  Rly.  Co.,  1865,  4  M.  87 ; 
38  J.  56  * 

47.  Railway— Rates— Railway  and  Canal 
Traffic  Act,  1854,  a  2.— A  railway  company 
fixed  the  rates  for  passengers  travelling  between 
the  termini  of  the  line  on  a  lower  scale  than 
the  rates  exigible  from  passengers  travelling 
between  intermediate  stations.  A  person  re- 
siding near  one  of  the  intermediate  stations 
presented  a  petition  against  the  railway 
company,  founding  on  the  above  Act,  and 
praying  the  court  to  find  that  the  proceedings 


of  the  railway  company  were  in  violation  of 
that  statute.  Petition  dismissed,  as  the  peti- 
tioner alleged  no  wrong  done  to  himself. 
Question,  Does  the  statute  apply  to  the  regulat- 
ing of  passengers'  fares  ?  Hozier  v.  Caledonian 
Rly.  Co.,  1855,  17  D.  302  ;  27  J.  131  * 

48.  Railway— Rates— Undue  Preference 
—Remedy.— Parties  complaining  of  a  contra- 
vention of  the  Railway  and  Canal  Traffic  Act, 
1854,  must  adopt  the  summary  procedure 
afforded  by  the  Act.  Anderson  v.  Scottish  N.-E. 
Rly.  Co.,  1863,  1  M.  910 ;  35  J.  541  * 

49.  Railway  — Rates  — Railway  Glauses 
Consolidation   Act,    1845,    s.    88.  —  The 

forfeiture  imposed  on  a  railway  company  by 
the  provision  in  the  above  section,  "  that  no 
tolls  shall  be  demanded  or  taken  by  the 
company  for  the  use  of  the  railway  during  any 
time  at  which "  the  boards,  with  lists  of  tolls, 
are  not  exhibited,  applies  only  to  tolls  for  the 
use  of  the  railway,  and  not  to  tolls  exigible  by 
the  company  as  carriers  for  the  conveyance  of 
passengers  and  goods.  Scottish  N.-E.  Rly.  Co. 
v.  Anderson,  1863,  1  M.  1056 ;  35  J.  541  * 

H.  BT  SEA 

Bill  of  Lading,  66-70,  79, 106,  109-110. 
Cargo,  66-80,  82,  90,  96,  116. 
Charter-Party,  72,  81-83, 112,  118. 
Compensation  quoad  Freight,  see  title 

Compensation. 
Damage  in  Transit,  50-52. 
Dead  Freight,  97-98. 
Deck  Cargo,  71-72. 
Delivery  op  Goods,  53-56. 
Demurrage,  84-92. 
Deviation,  64,  83, 105. 
Fire,  50. 
Freight,  93-119. 

Advances  on,  94-95. 
Gabbart,  50. 
Goods,  50-65. 

I&8UE8,  57,  65 ;  and  see  title  Process. 
Lightermen,  115. 
Limitation  of  Liability,  70. 
Loss  of  Goods,  53-64. 
Loss  of  Market,  78. 
Loss  of  Ship,  61,  83,  94-95, 105,  117-119. 
Luggage,  60. 

Maritime  Lien,  see  title  Retention. 
Onus  of  Proof  of  Fault,  etc.,  71, 75,  88, 

106. 
Passenger,  120. 
Port  Agent,  61. 
Sub-Charter,  111. 
Survey,  Failure  to,  76. 
Title  to  Sue,  58,  77,  79,  84. 

50.  General  —  Goods— Damage— Fire— 
Act  26  Geo.  ra.  c.  86,  a.  2— Lighter.- Held 
that  the  Act  26  Geo.  in.  c.  86,  s.  2,  protecting 
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owners  of  vessels  against  liability  for  accidents 
on  board  by  fire,  did  not  apply  to  a  gabbart 
carrying  goods  from  Greenock  to  Glasgow. 
Hunter  db  Co.  v.  APQowan,  1819,  1  Bligh  573 ; 
6  Pat.  460.    Revg.  16  May  1811,  F.  C. 

51.  General— Goods— Damage  —  Leakage 
— Liability  for — Onus.  —  A  cask  of  oil  was 
ordered  from  a  distance,  and  put  on  board  a 
carrying  vessel  in  good  condition,  but,  on 
arrival  at  the  port  of  destination,  was  found  to 
have  leaked.  Held  that  as  no  damnum  fatale 
was  proved  by  the  owner  of  the  carrying 
Teasel,  he  was  liable  for  the  value.  Jones  d- 
Co.  v.  Ross,  1830,  8  S.  495  ;  5  Fac.  396  * 

52.  General— Goods  — Damage  — Perish- 
able Goods. — Shipowners  whose  ship  carried 
a  box  marked  "Glass"  held  liable  for  the  value 
of  a  plate  of  glass  contained  in  the  box  which 
was  found  broken  on  delivery.  Sprott  v. 
Brown,  15  June  1803,  F.  C. ;  M.  10114. 

53.  General  —  Goods  —  Delivery  o£  — 
Where  goods  were  transmitted  by  coasting 
vessels  from  England,  and  consigned  to  persons 
in  Edinburgh,  delivery  of  the  goods  to  a 
member  of  the  society  of  carters  of  Leith  held 
not  to  be,  by  the  usage  of  Leith,  equivalent  to 
delivery  to  the  consignee.  Edinburgh,  Leith, 
db  HuU  Shipping  Co.  v.  Ogilvie,  1819,  2  Mur. 
136. 

54.  General  —  Goods  —  Delivery  o£  — 
Carriers  by  water  are  not  relieved  from 
responsibility  by  delivery  of  goods  to  a 
common  porter ;  but  must  either  aeliver  them 
safely  to  the  party  to  whom  they  are  addressed, 
or  to  a  regular  land  carrier.  Armstrong  v. 
Edinburgh  <&  Leith  Shipping  Co.,  22  Jan. 
1825,  F.  C. ;  3  S.  464 ;  2  S.  358  * 

55.  General— Goods  — Delivery  o£  — The 
master  of  a  vessel  gratuitously  undertook  to 
deliver  goods  and  invoice  to  a  foreign  mer- 
chant. He  delivered  the  goods  and  invoice  to 
a  wharfinger  at  a  wharf  which  belonged  to 
that  merchant  but  was  open  for  public  use. 
Held  that  this  was  not  sufficient  delivery,  and 
that  the  master  was  liable  for  the  value  of  the 
goods  (which  were  lost).  Gillies  v.  Smith, 
1832,  10  S.  636. 

56.  General— Goods— Loss  of— Delivery 
— Proof  of — Goods  were  delivered  on  board  a 
vessel  for  carriage  from  Liverpool  to  Greenock. 
The  shipowners  not  having  proved  delivery  at 
Greenock,  held  that  they  were  liable  for  the 
value.  Bishop  v.  Mersey  db  Clyde  Steam  Naviga- 
tion Co.,  1830,  8  S.  558 ;  5  Fac.  441  * 

57.  General— Goods— Loss  of— Fault —If 
a  party  suing  a  shipping  company  for  the 
loss  of  goods  during  the  carriage  puts  fault 
on  the  part  of  the  company  in  issue,  he  must 
prove  fault,  although  under  the  edict  he  need 
not  have  shown  fault.  Denholm  v.  London  <t- 
Edinburgh  Shipping  Co.,  1665,  37  J.  421  * 

58.  General  —  Goods  —  Loss  of  —  Con- 
signor's Title  to  Sne— Invoice— Freight- 
Insurance.  —  In  general  when  goods  are 
delivered  to  a  carrier  to  deliver  to  a  consignee, 


the  consignee  is  the  party  to  sue  the  carrier 
for  damages  if  the  goods  are  lost.  Yet  if  the 
consignor  has  specially  contracted  with  the 
carrier  that  he  shall  deliver  the  goods  at  a 
particular  place  and  to  a  particular  person  he 
may  sue,  and  this  is  irrespective  of  the  owner- 
ship of  the  goods.  And  the  circumstance  that 
the  consignee  is  charged  with  the  freight  and 
the  insurance  of  the  goods,  though  it  may  be 
taken  into  account,  is  not  conclusive  against 
the  consignor's  right  to  sue.  Dunlop  dc  Co.  v. 
Lambert,  1839,  M'L.  &  R.  663.  Revg.  16  S. 
884,  1232 ;  12  Fac.  1136.    [See  No.  77  tn/ra.]* 

59.  General  — Goods— Loss  of— Insuffi- 
cient Equipment.— The  owners  and  master  of 
a  vessel  which  proceeded  to  sea  insufficiently 
equipped,  found  liable  for  the  value  of  corn 
lost  on  board  of  the  vessel.  Mackay  v.  APLeod. 
1827,  4  Mur.  276. 

60.  General— Goods— Luggage— Loss  of 
— Liability. — A  shipping  company  for  the 
conveyance  of  goods  held  liable  in  damages 
arising  from  temporary  loss  of  luggage,  con- 
sequent on  carelessness  on  their  part.  Ogilvie, 
Onchton,  db  Walker  v.  Taylor,  1828,  6  S.  691  * 

61.  General— Goods— Loss  of— Liability 
—  Duties  of  Port  Agent  —  Intimation  of 
Shipment. — It  is  the  duty  of  a  port  agent  to 
intimate  the  shipment  of  goods.  The  owner 
of  a  ship  which  carried  goods,  and  which  was 
lost  at  sea,  held  liable  to  the  owner  of  the 
goods  for  the  loss,  as  he  had  acted  as  port 
agent  and  had  not  intimated  the  shipment. 
SomervaiPs  Tr.  v.  Cox,  18  Feb.  1807,  F.  0. ; 
M.  "Mandate "App.  No.  4. 

62.  General— Goods— Loss    of— Loading 

of  Ship— Carter.— The  master  of  a  carrying 
vessel  allowed  carters  to  hoist  casks  from  the 
quay  to  his  ship.  After  some  had  thus  been 
shipped,  he  directed  that  further  casks  were 
not  in  the  meantime  to  be  hoisted.  A  carter 
disobeyed  this  order,  and  hoisted  goods  which 
fell  into  the  water.  Held  that  the  roaster  of 
the  vessel  was  not  liable  for  the  cask  so  lost. 
Bell  db  Co.  v.  Jameson,  1802,  Hume  310. 

And  where  a  cask  of  oil,  in  the  course  of  being 
hoisted  from  a  wharf  to  a  cart,  gave  way  and 
the  oil  was  lost,  held  in  an  action  against  the 
carter  that  as  he  had  adopted  the  usual  mode 
of  hoisting  goods  he  was  not  liable  in  damages. 
Walker  v.  Eainey,  Knox  db  Co.,  1857,  30  J.  163. 

63.  General— Goods— Loss  of— Passenger 

Vessel.— The  master  and  owner  of  a  steam 
passage  vessel,  although  not  undertaking  to 
carry  goods,  held  liable  for  the  loss  of  a  box 
received  on  board  by  one  of  the  seamen,  and 
which  he  himself  saw  in  the  vessel.  Bain  v. 
Sinclair,  15  Feb.  1825,  F.  C. ;  3  S.  533. 

64.  General— Goods— Loss  of— Perils  of 
Sea— Deviation  from  Course— Custom.— A 

vessel,  advertised  as  a  coasting  vessel  between 
Perth,  Newburgh,  and  Leith,  having  touched 
at  St.  Andrews,  and  having  been  lost  in  her 
course  from  thence  to  Leith,  the  owners  held 
liable  for  the  goods  lost,  and  proof  refused  that 
it  was  customary  to  call  at  intermediate  ports, 

26 


I 


803 


CARRIAGE 


S04 


although  not  specified.  Observed,  that  such  a 
deviation  would  have  vacated  a  policy  of 
insurance.  Stewart  v.  Johnston,  17  Jan.  1810, 
F.C.* 

65.  General— Goods— Sale  of  by  Ship- 
owners.— In  an  action  against  shipowners  for 
the  price  of  goods  said  to  have  been  wrongfully 
sold  as  damaged  at  a  port  into  which  the  vessel 
had  put  for  repairs,  terms  of  issue  adjusted. 
Bartholomew  db  Co.  v.  Ruxton,  1862,  24  D.  277  ; 
34  J.  135. 

66.  Bill  of  Lading— Amount  of  Cargo.— 

Held  that  a  bill  of  lading  signed  by  the  master 
of  a  vessel  is  prima  facie  evidence  against  the 
owner  that  the  quantity  therein  specified  was 
put  on  board,  but  it  is  competent  for  the  owner 
to  prove  that  the  quantity  shipped  was  less 
than  that  specified.  APLean  db  Hope  v. 
Fleming,  1871,  9  M.  (H.  L.)  38 ;  43  J.  365 ; 
L.  R.  2  Sc.  App.  128  * 

67.  Bill  of  Lading— Amount  of  Cargo.— 

The  master  of  a  ship,  by  signing  a  bill  of 
lading,  does  not  bind  the  owner  for  a  greater 
auantity  of  goods  than  is  actually  BMpped. 
An  action  at  the  instance  of  onerous  indorsees 
of  a  bill  of  lading  against  the  ship's  owner 
for  short  delivery  is  irrelevant,  unless  it  be 
averred  that  the  auantity  mentioned  in  the 
bill  of  lading  was  shipped.  McLean  db  Hope  v. 
Munch,  1867,  5  M.  893 ;  39  J.  504* 

68.  Bill  of  Lading— Indorsement— Effect 
of— Cargo— Preference.— When  goods  are  at 
sea,  the  parting  with  the  bill  of  lading  is 
parting  with  the  ownership  of  the  goods ;  and 
the  person  who  first  gets  the  bill  of  lading 
gets  the  property.  But  held,  in  an  action  for 
the  value  of  a  cargo  by  the  prior  indorsee  of 
one  of  two  sets  of  bills  of  lading,  that  he  had 
by  agreement  with  the  indorser  renounced 
his  preference  as  against  a  second  indorsee. 
Paterson  v.  Dahiel  db  Swan,  1873,  10  S.  L.  R. 
422. 

69.  Bill  of  Lading— Indorsement— Trans- 
fer of  Property. — An  indorsement  of  a  bill  of 
lading  for  value  paid  in  money  or  bills  of 
exchange  operates  a  transfer  of  the  property  of 
the  goods  consigned. 

In  this  case  the  court  refused  to  set  aside  the 
verdict  of  a  jury  which  found  that  an  indorsed 
bill  of  lading  was  intended  to  afford  security 
to  the  indorsee  for  a  debt.  MiClelland  v. 
Rodger,  1842,  4  D.  646  ;  14  J.  233  * 

70.  Bill  of  Lading— Stipulation  as  to 
Liability— Damage  to  Cargo.— A  shipowner 
may  stipulate  in  a  bill  of  lading  for  exemption 
from  liability  for  particular  kinds  of  damage 
which  the  cargo  may  sustain ;  and  though 
such  a  clause  will  not  protect  him  from 
liability  for  such  damage,  if  it  is  caused  by 
his  fault,  it  will  exonerate  him  when  fault 
is  not  proved.  A  bill  of  lading  contained  a 
stipulation  that  the  shipowners  should  not  be 
answerable  for  "breakage,"  etc  In  a  jury 
trial  the  jury  returned  a  special  verdict 
finding  that  the  cargo  was  damaged  by 
breakage  of  some  portion  thereof,  but  that 


it  had  not  been  established  by  evidence  what 
was  the  immediate  cause  of  the  damage. 
Held  that  the  verdict  was  a  verdict  for  the 
shipowners,  as  the  only  damage  found  to  be 
proved  was  damage  for  which  the  shipowners 
were,  by  the  contract,  exempted  from  liability. 
Moes,  Moliere,  db  Tromp  y.  Leiih  db  Amsterdam 
Shipping  Co.,  1867,  5  M.  988 ;  39  J.  546.* 

71.  Cargo— Damage— Deck  Cargo— Over- 
loading— Liability— Onus.— Held  (1)  that  the 
owners  of  a  vessel  were  in  fault  in  Bailing 
with  a  deck  cargo  and  with  an  overload,  and 
were  liable  to  tne  full  amount  of  damage 
which  was  sustained  to  a  cargo  during  the 
voyage;  (2)  that  when  owners  are  in  fault 
at  the  commencement  of  the  voyage,  they 
must,  to  escape  full  liability,  prove  the  exist- 
ence of  a  contributing  cause  of  damage  for 
which  they  are  not  responsible.  M'Culiock 
Bros.  db  Bannerman  v.  Grieve,  1867,  5  S.  L.  R. 
49. 

72.  Cargo— Damage— Deck  Cargo— Char- 
ter-party.— Terms  of  charter-party  which  held 
not  to  exclude  proof  of  a  special  arrangement 
as  to  cargo  being  carried  on  the  deck.  And  the 
agreement  being  proved,  held  that  the  owners 
ot  a  vessel  were  not  liable  to  the  charterers  for 
injury  to  cargo  owing  to  its  being  carried  on 
deck."  Observed  that  deck  cargo  cannot  be  held 
within  the  charter-party  unless  the  owners  and 
charterers  have  agreed  to  its  being  carried  on 
deck.  Merrow  db  Fell  v.  Hutchison  db  Brown, 
1873,  45  J.  334  ;  10  S.  L.  R  338. 

73.  Cargo  — Damage— Liability  for.— A 

vessel  proceeded  through  a  fog  without  diminu- 
tion of  speed  and  was  wrecked.  A  cargo  of 
sugar  was  consequently  damaged.  Held  that 
the  shipowners  were  liable  for  the  damage. 
Cochrane  v.  KirUand  db  Co.,  1824,  3  S.  73. 

74.  Cargo— Damage— Liability— Separate 
Issues. — In  an  action  of  damages  for  injury  to 
a  cargo,  raised  against  the  owners,  and  the 
master  of  the  ship,  who  had  contracted  with 
the  shipper,  the  court  refused  to  send  the  case 
to  trial  on  separate  issues,  as  against  the  owners 
and  master  respectively.  Begg  v.  Rkind,  1850, 
13  D.  185  ;  23  J.  65. 

75.  Cargo— Damage— Onus  of  Prool— 

The  onus  of  proving  that  damage  to  a  cargo 
was  occasioned:  bv  causes  exempting  him  from 
liability  lies  on  the  shipowner.  Parker  db  Go. 
v.  Handyside,  1866,  2  S.  L.  R.  202. 

76.  Cargo  —  Damage  —  Shipowner  also 
Consignee— Failure  to  Survey.— Shipowners 
who  received  a  cargo  of  corks  on  board  their 
vessel,  and  were  also  the  consignees  of  the 
cargo  at  the  foreign  port,  held  liable  for  the 
value  of  the  cargo,  which  was  landed  in  a 
damaged  state,  no  survey  having  been  made, 
nor  any  steps  taken  to  enable  the  shipper  to 
recover  under  a  policy  of  insurance,  (jrquhart 
v.  Brown,  1833,  11  S.  567. 

77.  Cargo  —  Damage  —  Title  to  Sue— 
Freighter  and  Consignee.— Held  that  a  party, 
who  was  the  freighter  of  a  vessel  and  the 
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consignee  under  the  bill  of  lading,  had  a  title 
to  sue  the  owner  of  the  vessel  for  damage  to 
the  cargo,  although  he  was  not  owner  01  the 
cargo,  and  issues  adjusted.  Observations  on 
Dunlop  v.  Lambert  (No.  58  supra).  Campbell 
v.  Tyson,  1840,  2  D.  1215  ;  15  Fac.  1319. 

78.  Cargo— Delay  — Loss  of  Market- 
Circumstances  in  which  the  court  found  that 
undue  and  unwarrantable  delay  in  the  pro- 
secution of  a  voyage  had  occurred  on  the  part 
of  the  master  and  owner  of  a  vessel,  so  as  to 
subject  him  in  damages  for  loss  of  market. 
Mackenzie  v.  PUblado,  1870,  8  S.  L.  R.  51. 

79.  Cargo— Delivery— Bill  of  Lading- 
Indorsation  after  Cargo's  Discharge— Bills 
of  Lading  Amendment  Act,  1855,  a  1— 
Title  to  Sua— In  an  action  of  damages  against 
the  master  and  owners  of  a  vessel,  held  (1)  that 
delivery  of  the  cargo  made  by  the  master  in 
absence  of  a  bill  of  lading  was  in  breach  of  the 
contract  therein  contained ;  and  (2)  that  parties, 
to  whom  the  bill  of  lading  was  indorsed  after 
the  cargo  was  discharged,  would  not  have  been 
vested  in  the  property  of  the  cargo,  had  the 
prior  discharge  been  rightly  made,  yet,  as  the 
prior  discharge  was  wrongful,  they  were  vested 
in  the  property  and  had  a  titie  to  sue  for 
damages.  Pine  db  Sons  v.  Warden,  1871, 
9  M.  523 ;  43  J.  280  * 

SO.  Cargo— Loss  of— Stranding  of  Vessel 
—Termination  of  Liability.— A  smack  carry- 
ing cargo  was  stranded  and  the  cargo  was 
landed,  forwarded  to  a  canal,  and  thence  to  its 
destination.  Held  that  the  liability  of  the 
owners  of  the  smack  under  the  edict  did  not 
terminate  with  the  landing  of  the  cargo  but 
continued  during  the  farther  transport.  Bae 
v.  flay,  1832, 10  S.  303 ;  7  Fac.  241* 

81.  Charter-Party—  Breach— Damages— 
Issues. — A  charter-party  provided  that  the 
charterers  were  to  have  the  entire  disposal  of 
a  ship  for  a  year,  but  that  she  was  not  to  be 
sent  to  any  unsafe  port.  The  charterers  having 
destined  her  for  the  West  Indies,  the  owners 
refused  to  let  her  proceed  there  as  she  was  not 
fit  for  a  voyage  m  the  Indian  seas.  In  an 
action  of  damages  for  non-implement  of  the 
contract,  an  issue  allowed,  Whether  the  employ- 
ment of  the  ship  on  such  voyage  was,  according 
to  mercantile  usage  or  understanding  of  the 
trade,  an  unauthorised  or  undue  exercise  of 
the  rights  conferred  on  the  pursuers  ?  Morris 
v.  Stewart,  1851,  13  D.  782 ;  23  J.  355. 

82.  Charter-Party— Breach— Stipulation 
as  to  Amount  of  Cargo.— A  charter-party 
bore  that  the  vessel  was  to  take  a  complete 
cargo  not  exceeding  what  she  could  reasonably 
carry.  After  part  of  the  cargo  had  been 
shipped  the  captain  declined  to  take  more  as 
then  the  vessel  would  not  safely  cross  the 
harbour  bar ;  but  by  waiting  a  few  days  for 
a  higher  tide  he  could  have  crossed  the  bar 
with  more.  Held  that  the  charter-party  meant 
that  the  ship  was  to  take  as  much  cargo  as  she 
could  safely  carry  across  the  bar  at  the  highest 
spring-tide,  and   that  therefore  as  this  was 


not  done,  the  owners  were  liable  for  breach  of 
contract.  Gifford  db  Co.  v.  Dishington  db  Co., 
1871,  9  M.  1045  ;  43  J.  654  * 

83.  Charter  -  Party  —  Deviation  from 
Course— Loss  of  Ship— Freighter's  Liability. 
— A  shipmaster  altered  the  voyage  of  a  vessel 
specified  in  a  charter-party,  at  the  request  of 
the  freighters,  and  the  vessel  was  lost  in  the 
course  of  the  voyage  so  altered.  Held  that  the 
freighters  were  not  liable  as  insurers  for 
the  value  of  the  ship;  but  this  without  pre- 
judice to  the  question  of  their  liability  for 
freight.  Russel  v.  Shannon,  Stewart,  db  Co., 
1821,  1  Shaw's  App.  83. 

84.  Demurrage  —  Action  for  —  Joint 
Owners — Title  to  Sue. — Where  there  is  noth- 
ing to  prevent  the  part  owners  of  a  ship  from 
acting  m  concert,  it  is  incompetent  for  one  of 
them  to  pursue  for  recovery  of  his  alleged 
proportion  of  freight  or  demurrage.  Scotland 
v.  WalMnshaw,  1830,  9  S.  25  ;  1  Fac.  20  * 

85.  Demurrage  —  Consignee's  Liability 
for. — In  an  action  by  a  shipmaster  against 
consignees  of  the  cargo  for  demurrage,  held 
that,  as  the  shipping  documents  did  not 
expressly  transfer  liability  for  demurrage  to 
the  consignees,  the  master  must  prove  that  the 
ship  had  been  detained  through  the  fault  of 
the  consignees,  and,  upon  the  proof,  that  he 
had  failea  to  do  this.  Potjer  v.  Mi William  db 
Gibson,  1868,  5  S.  L.  R.  604. 

86.  Demurrage  —  Delay  —  Accident  — 
Breakage  of  Hawser.— A  steam-tug  company 
undertook  to  tow  a  vessel  from  one  port  to 
another,  under  a  contract  which  provided  for 
demurrage  at  the  rate  of  £10  per  diem,  unless 
detained  bv  stress  of  weather, "  no  extra  charge 
to  be  made  in  case  of  accident,  unless  for 
detention  arising  therefrom,  to  be  paid  for  as 
per  rate  mentioned  above."  During  the  voyage 
the  towing  hawser  broke,  being  overstrained  in 
a  gale,  and  the  vessel  and  tug  put  into  an 
intermediate  port,  where  they  were  detained 
seven  days  by  rough  weather  before  proceeding 
on  the  voyage.  No  fault  was  attributable  to 
the  master  or  crew  of  the  tug,  and  the  hawser 
was  not  defective.  Held  that  the  owners  of 
the  tug  were  entitled  to  demurrage  for  the 
seven  Jays'  detention.  New  Steam-Tug  Co.  v. 
APClew,  1869,  7  M.  733 ;  41  J.  378* 

87.  Demurrage  — Delay  by   Frost  —  A 

party  chartered  a  vessel,  stipulating  for  twenty- 
five  days  to  load,  and  thereafter  to  pay  seven 
guineas  per  day  demurrage.  The  loading 
began  prior  to.  but  was  not  finished  at,  the 
expiry  of  the  lay  days ;  and  the  vessel  was 
detained  for  several  months  by  frost.  Held 
that  demurrage  at  the  agreed-on  rate  was  due 
from  the  expiry  of  the  lay  days.  Bell  db  Co.  v. 
Johnstone,  1821, 1  S.  69  ;  20  Fac.  399  * 

88.  Demurrage— Delay  in  Discharging— 
Onus. — The  onus  of  proving  a  delay  m  dis- 
charging a  vessel  in  order  to  relieve  the 
charterer  of  liability  for  demurrage  lies  on 
the  charterer,  although  no  protest  tor  demur- 
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rage  be   taken. 
1  Stuart  37. 


Crowe    v.    Hutchison,  1851, 


89.  Demurrage  — Evidence  — Res  inter 
alios. — In  an  action  of  demurrage,  it  is 
incompetent  to  prove  that  it  was  claimed  by 
the  owners  of  another  vessel  in  similar  circum- 
stances.    Wight  v.  Liddel,  1829,  5  Mur.  39. 

90.  Demurrage  —  Partial  Discharge  of 
Cargo— Completion  of  Voyage.— A  vessel 
was  chartered  to  take  a  cargo  to  "  a  safe  port " 
in  the  United  Kingdom,  "or  so  near  thereto 
as  she  can  safely  get  and  lay  afloat  at  all  times 
of  the  tide,  and  deliver  the  same,  and  so  end 
the  voyage."  The  master  was  directed  to  take 
the  vessel  to  Glasgow,  but,  on  her  arrival  at  the 
Tail  of  the  Bank,  it  was  found  that  unless  she  was 
lightened  she  could  not  lie  afloat  in  Glasgow  har- 
bour at  low  tide.  The  shippers,  then,  according 
to  custom,  lightened  the  vessel  by  takingfdelivery 
of  a  part  of  the  cargo,  and  required  the  master 
to  deliver  the  remainder  at  Glasgow.  Held 
that  demurrage  was  not  due  for  the  voyage  to 
Glasgow,  as  it  was  the  port  of  discharge,  and 
the  snip  had  been  lightened  merely  to  enable 
her  to  complete  her  contract  by  delivery  of  the 
cargo  there.  Hillstrom,  etc.  v.  Gibson  <b  Clark, 
1870,  8  M.  463 ;  42  J.  217  * 

91.  Demurrage— Termination  ot—Held 
that  demurrage  ceases  on  the  day  a  ship  sails 
from  the  port  of  loading ;  and  if  a  ship  should 
thereafter  put  back  and  be  detained  on  account 
of  stress  of  weather,  this  must  be  considered 
causus  fortuitus,  which  must  fall  upon  the 
owners.  Jamieson,  etc.  v.  Laurie,  1796,  3  Pat 
493* 

92.  Demurrage  —  Unlawful  Capture  by 
Privateer. — Where  a  vessel  belonging  to  a 
neutral  was  captured  by  an  English  privateer, 
and  taken  into  a  prize  port,  and  detained 
there,  without  steps  being  taken  to  have  her 
condemned  as  prize,  the  capture  was  declared 
illegal ;  and  the  owner  of  the  privateer  held 
liable  in  damages,  and  in  demurrage  from  date 
of  capture.  Fallijeff  v.  Elphinstone,  1794, 3  Pat. 
356. 

93.  Freight  — Additional  Freight— Held 
that  the  charterer  of  a  ship,  not  having  re- 
pudiated his  agent's  authority  to  send  the  ship 
from  the  port  originally  selected  as  the  port  of 
loading  to  the  port  where  she  ultimately 
loaded,  could  not  refuse  to  pay  additional 
freight  for  taking  the  vessel  to  the  second  port 
under  an  agreement  between  his  agents  and 
the  master  of  the  ship.  Simey  v.  Peter,  1865, 
3  M.  883  ;  37  J.  450  * 

94.  Freight— Advances  on— Recovery  of 
— Loss  of  Ship. — Held  that  by  Scots  Law  an 
advance  by  charterers  of  a  ship  to  the  owners 
is  recoverable  from  the  owners  if  the  ship  is 
lost,  unless  the  charter-party  stipulate  other- 
wise. Watson  ds  Co.  v.  Shankland,  1871, 10  M. 
142 ;  44  J.  87.  Questioned  on  appeal,  11  M. 
(H.  L.)  51 ;  45  J.  179 ;  L.  R.  2  Sc.  App.  304* 

95.  Freight— Advances  on— Recovery  of 
— Loss  of  Ship.  —  A  charter-party  contained 
this  clause — "  Sufficient  cash  for  ship's  ordinary 


disbursements  to  be  advanced  to  the  master 
against  freight,  subject  to  interest,  insurance, 
and  2$  per  cent  commission."  The  charterer 
made  advances  to  the  master,  but  did  not 
insure  the  freight,  and  the  vessel  was  lost  on 
the  voyage.  In  an  action  for  recovery  of 
the  advances  raised  by  the  charterer  against 
the  owners,  held  that  the  charterer  must  be 
held  to  have  made  the  insurance  of  the  goods  a 
part  of  his  security,  and  not  having  effected 
any  such  insurance  must  be  held  to  have 
relinquished,  in  the  event  of  the  ship  being  lost, 
any  claim  against  the  owners  for  repayment 
Watson  dc  Co.  v.  Shankland,  1873, 11  M.  (H.  L.) 
51 ;  45  J.  179 ;  L.  R.  2  Sc.  App.  304  * 

96.  Freight— Collection  of  by  Charterer's 
Agent  —  Liability — Lien. — The  charterer's 
agent,  to  whom  a  ship  is  addressed,  in  collect- 
ing the  freight  from  the  consignees  on  delivery, 
acts  for  the  owner  of  the  vessel  as  well  as  for 
the  charterers,  receiving  the  shipping  docu- 
ments from  the  master  on  the  footing  that  he 
will  effectuate  the  owner's  lien,  ana  to  the 
extent  of  the  owner's  interest  will  collect  and 
hold  for  him ;  but  he  is  not  entitled  without 
special  authority  from  the  master  or  owner  to 
compromise  a  claim  by  a  consignee  for  damage 
to  cargo.  Broadhead  v.  Yule,  1871,  9  M.  921 ; 
43  J.  509  * 

97.  Freight— Dead  Freight— Deduction 
for  Lighterage. — A  shipper  who  had  chartered 
a  ship,  agreed  to  furnish  a  full  cargo,  and  pay 
for  it  a  certain  rate  per  ton,  but  failed  to 
furnish  a  full  cargo.  Held  that  the  dead 
freight  due  for  the  deficiency  was  the  actual 
damage  occasioned  to  the  shipowner,  and  con- 
sequently that  any  expense  (e.g.  lighterage) 
thereby  saved  to  him,  must  be  deducted  from 
the  amount  of  freight  effeiring  to  the  deficient 
cargo.  M'Qavin  v.  Cuddy,  1843,  6  D.  297; 
16  J.  164* 

98.  Freight— Dead  Freight— Calculation 

o£ — The  charterer  of  a  vessel  was  bound  by 
the  charter-party  to  provide  a  full  cargo,  and 
to  pay  "dead  freignt"  for  anv  deficiency. 
Held  that  in  the  circumstances  the  shipowner 
was  entitled  to  dead  freight  for  the  deficiency 
at  the  same  rate  as  if  cargo  had  been  furnished. 
Observed  that  dead  freight  is  an  unliquidated 
compensation  for  loss  of  freight.  JiPLean 
ds  Hope  v.  Fleming,  1871,  9  M.  (H.  L.)  38 ;  43 
J.  365 ;  L.  R.  2  Sc  App.  12a* 

99.  Freight— Deduction  from— Bottomry 
Bond. — Circumstances  in  which  the  consignees 
of  a  cargo  were  held  not  entitled  to  deduct  from 
the  freight  due  the  amount  of  a  bottomry  bond 
in  which  they  were  not  creditors.  Ranking  d; 
Co.  v.  Tod,  1870,  8  M.  914 ;  42  J.  53a* 

100.  Freight— Deduction  from— Short- 
Shipment. — Circumstances  in  which  held  that 
a  charterer  had  failed  to  prove  an  alleged 
short-shipment,  in  respect  of  which  he  claimed 
a  deduction  from  the  stipulated  freight 
Kenneth  v.  Be  Caen,  1869,  6  S.  L.  R.  357. 

101.  Freight— Deduction  from  — Short- 
Shipment.— A  shipmaster  held  entitled  to  full 
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freight,  where  the  deficiency  in  a  cargo  of 
grain  delivered  was  only  one  per  cent.  Stein 
t.  Stenhouse,  2  Feb.  1811,  F.  C. 

102.  Freight— Delay  in  Sailing.— In  an 
action  for  freight  against  the  shippers  of  goods, 
a  defence  founded  on  damage  by  undue  delay 
in  sailing,  sustained.  Tennent  v.  Carmiichael, 
1843,  6  D.  639.  See  M'Donald  v.  Thomson, 
1843,  5  D.  719  ;  15  J.  327. 

103.  Freight— Liability  for— Stipulations. 
—Held  that  the  party  who  charters  a  vessel  is 
primarily  liable  for  the  freight,  although  it  be 
stipulated  in  the  bill  of  lading  that  the  con- 
signee of  the  cargo  is  to  pay  freight,  this  being 
a  stipulation  for  the  benefit  of  the  owners,  and 
not  a  discharge  of  the  liability  of  the  charterer. 
Laing  v.  Finlayvm,  1805,  Hume  313. 

104.  Freight— Liability  for.—  The  shipper 
of  goods,  though  on  consignment  for  another, 
is  personally  liable  for  the  freight,  and  has  no 
right  to  the  benefit  of  discussion.  Wilson  v. 
Bennst,  10  Mar.  1809,  F.  C. 

105.  Freight— Liability  for— Alteration 
of  Voyage. — A  shipmaster  altered  the  voyage 
of  a  vessel  specified  in  a  charter-party,  at  the 
request  of  the  freighters.  The  vessel  was  lost 
in  the  course  of  the  voyage  so  altered.  Held 
that  the  freighters  were  not  liable,  as  insurers, 
for  the  value  of  the  ship ;  but  this  without 
prejudice  to  the  question  of  their  liability  for 
freight.  Russell  db  Moffat  v.  Shannon  ds  Co., 
1821,  1  Shaw's  App.  83. 

lOe.Freight— Liability  for— Loss  of  Goods 
— Delivery. — A  shipmaster,  by  signing  bills  of 
lading,  acknowledging  receipt  of  goods  in  bags, 
becomes  bound  to  deliver  the  same  bags  in 
forma  specified,  and  the  onus  lies  on  him  to 
show  that  that  was  impossible,  owing  to  the 
bags  becoming  rotten  without  his  fault,  and  to 
show  that  their  contents  were  delivered.  In 
an  action  by  a  shipowner  for  freight,  held  that 
this  onus  had  not  been  discharged,  and  that  the 
consignee  was  entitled  not  only  to  refuse  pay- 
ment of  freight  on  bags  short  delivered,  but 
also  to  set  off  against  the  balance  of  freight  due 
the  value  of  grain  in  these  bags.  Shankland  v. 
Athya  &  Co.,  1865,  3  M.  810 ;  37  J.  413.* 

107.  Freight-Liability  for-Delivery  of 
Cargo. — Held  that  the  charterer  of  a  vessel 
continued  liable  to  the  owners  for  the  balance 
of  the  freight,  although  the  cargo  had  been 
delivered  to  the  charterer's  agent,  and  part 
payments  had  been  made  by  him.  Bennet  v. 
Ml  Naught  db  Co.,  15  Dec.  1820,  F.  C  * 

108.  Freight— Liability  for.— Where  the 
owner  of  a  cargo,  put  aboard  of  a  vessel,  received 
the  bills  of  lading,  and  acted  as  the  freighter, 
the  court  repelled  a  plea  that  the  vessel  had 
been  freighted  in  his  name  by  another  party 
without  authority.  Hutcheson  v.  Young,  1822, 
2  8.20. 

109.  Freight— Liability  for— Indorsee  of 
Bill  of  Lading. — The  freighter  of  a  vessel  took 
a  bill  of  lading,  declaring  the  cargo  deliverable 
to  himself  or  assigns,  he  or  they  paying  freight, 


and  indorsed  the  bill  to  A,  to  sell  the  cargo  for 
his  behoof,  and  make  an  advance.  The  ship- 
master delivered  the  goods  to  A,  and  received 
part  of  the  freight  from  him.  Found  that,  on 
A's  bankruptcy,  the  freighter,  as  having  the 
true  interest  in  the  cargo,  was  liable  for  the 
balance.  KeUing  v.  Jay,  16  Jan.  1823,  F.  C. ; 
2  S.  121  * 

110.  Freight—Liability  for— Indorsee  of 
Bill  of  Lading. — Goods  were  shipped  at 
Demerara  on  board  of  a  vessel  of  the  pursuers ; 
and  the  bill  of  lading  was  drawn  to  A,  "or  to 
their  assigns,  he  or  they  paying  freight."  The 
bill  of  lading  was  indorsed  to  B,  who  received 
the  goods ;  but  without  having  paid  the  freight, 
he  took  credit  for  it  in  his  account  with  A.  B 
having  become  bankrupt,  held  that  the  pursuers 
had  no  claim  against  A  for  the  freight,  although 
it  was  averred  that  B  was  A's  agent.  CaUenaar 
v.  Cavan,  1835, 16  D.  146 ;  26  J.  76  * 

111.  Freight— Liability  for— Sub-Charter  - 
Farty— Bankruptcy  of  Original  Charterer— 
Liability  of  8ub-Charterer.— The  owner  of  a 
vessel  freighted  her  to  A,  who,  by  a  sub-charter, 
freighted  her  to  B.  A  became  bankrupt  Held 
that  the  owner  was  entitled  to  recover  from  B, 
out  of  the  amount  due  by  B  under  the  sub- 
charter  to  A,  the  balance  of  freight  due  to  him 
under  the  original  charter-party,  and  not  merely 
to  a  dividend  thereon  as  if  he  had  ranked  for 
it  in  A's  sequestration.  Hepburn  v.  Broadfoot, 
1836,  13  S.  1026  ;  10  Fac.  794. 

112.  Freight— Liability  for  — Charter- 
Party — Breach  o£— A  charter-party  provided 
that  the  freight  should  be  paid  by  A  &  Co.  (not 
the  shippers},  on  production  to  them  by  the 
master  of  the  vessel  of  a  certificate  of  the 
quantity  of  goods  shipped.  A  &  Ce.,  by  letter 
to  the  shipowner,  bound  themselves  to  make 
such  payment  on  production  of  the  certificate. 
Held  that  it  was  no  ground  for  withholding 
payment,  that  A  &  Co.  had  been  interpellea 
from  making  it  by  the  shippers,  because  of  a 
breach  of  the  charter-party  by  the  owners,  but 
that  the  obligation  to  pay  became  liquid  on 
production  of  the  certificate.  Stewart  db  Co.  v. 
Vennistoun,  1854, 16  D.  1062  ;  26  J.  578* 

113.  Freight— Liability  for— Belief  of 
Buyer  by  Seller. — A  purchased  spirits  from  B, 
to  be  paid  by  bill  at  three  months  from  delivery, 
and  undertook  to  send  a  vessel  for  them.  The 
vessel  was  sent,  but  an  additional  duty  having 
meantime  been  imposed  upon  spirits,  the  seller 
refused  delivery  until  the  additional  dutv  was 
paid.  Held  that  the  purchaser  was  entitled  to 
be  relieved  of  the  freight  by  the  seller.  Haig 
v.  Hannay,  1813,  6  Pat.  703. 

114.  Freight— Liability  for— Belief  of 
Seller.— Dutch  merchants  sold  and  shipped 
goods  from  Rotterdam  to  a  merchant  in  Leith. 
The  vessel  being  wrecked,  part  of  the  goods 
saved  were  carried  to  Rotterdam ;  and  freight 
was  paid  pro  rata  itinerie  by  the  Dutch 
merchants,  who  then  sent  them  to  Leith.  Held 
that  the  Leith  merchant  was  bound  to  relieve 
them  of  the  freight  so  paid.  HaveUaar  db  Van 
Dullcen  v.  Hodge,  1821,  1  S.  128  * 
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115.  Freight -Publication  of— Implied 
Contract. — The  publication  of  a  table  of 
freights  by  lightermen,  held  to  imply  a  contract 
on  tneir  part  with  the  public,  and  to  bind  them 
to  serve,  when  called  upon,  for  the  freights 
there  mentioned.  Campbell  v.  Kerr  &  Co., 
24  Feb.  1810,  F.  C  * 

116.  Freight— Stranding— Abandonment. 

— If  the  owners  of  a  cargo  in  a  vessel,  which  is 
stranded  before  completing  the  voyage,  abandon 
the  cargo  to  the  underwriters  and  not  to  the 
shipmaster,  freight  is  due  pro  rata  itweris. 
Wilson  v.  Bennet,  10  Mar.  1809,  F.  C. 

117.  Freight— Total  Lobs— Capture  of 
Vessel  —  Return  Journey.  —  A  ship  was 
freighted  at  Montrose  to  carry  coals  to  Gotten- 
burg,  and  there  receive  a  cargo  of  iron  to  be 
brought  to  Montrose.  The  ship,  after  delivering 
the  coals  at  Qottenburg,  was  captured  on  the 
homeward  voyage.  Held  that  it  was  one  voyage, 
and  that  there  being  a  total  loss,  freight  was 
not  due ;  and  money  advanced  to  account  of  it 
ordered  to  be  repeated.  Taylor  <k  Co.  v.  Hogg, 
9  July  1802,  F.  C. ;  M.  10113. 

118.  Freight  —  Wreck  —  Condition  in 
Charter-Party. — A  ship  was  chartered  for  a 
voyage  from  the  Clyde  to  Demerara.  The 
charter-party  stipulated  that  the  freight  should 
be  paid  one  month  after  the  sailing  of  the 
vessel,  though  the  voyage  generally  required 
six  weeks.  The  vessel  was  wrecked  three  days 
after  sailing.  Held  that  the  shipowner  was 
entitled  to  payment  of  the  stipulated  freight, 
though  the  voyage  was  not  completed,  and  the 
ship  was  a  total  wreck.  Leitch  v.  Wilson,  1868, 
7  M.  150 ;  41  J.  83  * 

119.  Freight— Wreck— Loss  of  Goods.— 

A  charter-party  is  not  dissolved  by  the  loss  of 
the  ship.  Freight  is  still  due  on  the  part  of 
the  cargo  which  is  saved.  A  vessel  being 
wrecked,  and  the  freighters  having  taken 
possession  of  part  of  the  goods,  and  abandoned 
them  to  the  insurers,  although  the  shipmaster 
offered  to  carry  the  whole  goods  to  the  end  of 
the  voyage  in  another  ship,  held  (1)  that  the 
whole  freight  was  due  for  those  goods,  and  that 
the  freighters  were  primarily  liable ;  and  (2) 
that  the  shipmaster  having  declined  to  carry 
the  remainder  of  the  goods  to  the  end  of  the 
voyage,  freight  pro  rata  itineris  was  due  for 
these,  although,  when  carried  to  the  end  of  the 
voyage  by  the  freighters,  they  proved  to  be  so 
damaged  as  to  be  quite  useless ;  and  that  the 
freighters  were  primarily  liable  for  it.  Lutwidge 
v.  Gray,  1734,  1  Pat.  119.  Revg.  the  inter- 
locutor in  Elc.  "  Mutual  Contract ,Y  No.  3  * 

120.  Passenger  — Injuries  — Damages— 
Canal — Circumstances  in  which  held  that  a 
canal  company  were  not  liable  for  damages 
.sustained  by  a  passenger  through  a  collision. 
Edinburgh  <k  Glasgow  Canal  Co.  v.  Johnstone, 
1832,  10  S.  505. 

CAUTION 

Act    1695,  c.   5,  see   Septennial  Limita- 
tion. I 


Mercantile  Law  Amendment  Act 

1856,  9,  151,  308,  309. 
Pupils'  Protection  Act  1849,   49, 

251-253. 
Acts  of  Creditor,  288-387. 
Advocation,  Cautioner  in,  14,  277. 
Appeal,  Cautioner  in,  15,  242. 
Arrestment,  Cautioner  in  Loosing  or, 

59-64*  145. 
Assignation,    Cautioner's    Right    to 

Demand,  see  voce  Assignation. 
Bank  Agent,  16, 199,  341,  356,  376,  379. 
Benefit  of  Discussion,  1-12,  240,  305, 

338. 
Bill  of  Exchange,  2,  18, 100,  101, 129, 

200,  221,  226,  231,  232,  236,  272, 

288-294, 312,  341,  357,  377,  389. 
Bond  of  Relief,  261,  392. 
Cash- Credit  Bond,  18,  102,  136,  202, 

226,    273-275,  281-283,  295,  296, 

350,  391. 
Cautio  de  Judicio  Sisti,  20-25,  203-206, 

297,  298,  335. 
Cautio  Usufructuaria,  259. 
Cautionary  or  Primary,  1,   121-133, 

260. 
Cautioner,  2,  3,  13-96,  121,  199,  268, 

269,  273-276,  392. 
Bankruptcy  of,  268-269. 
Death  of,  199,  273-276. 
Relief  against  Principal  Debtor, 

76-89,  99,  104. 
Co-Cautioners,  6,  97-117,  207-210. 
Relief  among,  98-113. 
Communication  of  Securities,  109, 

110,  114-116. 
Co-Cautioner,  Discharge  of,  308-311. 
Composition*  Cautioner  in,  26-34,  78, 

146,  316,  318,  379. 
Concealment,  134-141, 159,  356,  363. 
Constitution  of  Cautionary   Obliga- 
tion, 118-198. 
Constitution  of  Debt  against  Princi- 
pal, 4,  29,  33,  36,  37. 
Construction,  121, 168, 199-241,  338. 
Continuing  or  Limited  ?  202,  214-219. 
Discharge  of  Co-Cautioner,  308-311. 
Of  Principal,  260,  313-317,  320- 

323. 
Executor,  Cautioner  for,  4*  40-44, 170, 

246,  317,  343,  394. 
Expenses,  C.  for,  see  title  Expenses. 
Giving  Time,  103,  326-359. 
Guarantee,  7,  57, 123,  150-164,  168, 171, 

184,  202,  214-238,  262,  263,  269, 

271,  284,  285,  331,  338,  377,  388, 

397. 
Improbative  Writ,  168-187. 
In  re  Mercatoria,  171, 185. 
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Judicial  C,  196,  242-254,  398 ;  see  also 

Loosing  of  Arrestments  and  Suspen- 
sion. 
Judicial  Factor,  Cautioner  for,  46-56, 

140,  211,  243,   247-257,  276,   278, 

342,  360,  403. 
Landlord's  Hypothec,  302,  384,  385. 
Lease,  Cautioner  in,  82,  149,  240,  302, 

332,  354-355,  384-385. 
Liberation,  288-387. 
Misrepresentation,  138-141,  154,  156- 

158,  224. 
Mkbsengbr-at-Arms,  65-73,  344. 
Negligence  in  Supervision,  356-372. 
Novation,  373-377. 
Obligation  to  Find  C,  255-359 ;  see  also 

titles  Arrestment^  Inhibition,  etc. 
Partnership,  Dissolution  op,  279-285. 
Proof,  187,  260-267. 
Principal  Debtor,Constitution  against, 

4,  29,  33,  36,  37. 
Death  of,  277,  278. 
Discharge  of,  260,  313-317,   320- 

323. 
Rei  Interventus,  167,  172-187,  191-193, 

195,  197,  262. 
Relief,  Cautioner's,  against  Principal, 

76-89,  99,  104. 
Among  Co-Cautioners,  98-113. 
Representation  of  Credit,  153-164. 
Securities,  Communication  among  Co- 
Cautioners,  109,  110, 114-116. 
Security,  Surrender  by  Creditor,  378- 

386. 
Septennial  Limitation,  131,  322,  389- 

403. 
Signature  (of  Bond)  by  Some  only  of 

Intended  Obligants,  191-196. 
Suspension,  76,  92-96,  176,  257,  258,  320, 

387. 
Termination,  268-403. 
Trustee,  Cautioner  for,  366-370. 
Verbal  Obligation,  157,  166,  177,  198, 

264,  267. 

1.  Benefit  of  Discussion— Cautionary  or 
Primary— Undertaking   "to  See  Paid."— 

A  party  became  bound  to  see  tbe  price  of  goods 
in  the  hands  of  a  consignee  accounted  for,  and 
the  consignee  failed  to  account,  and  his  estates 
were  sequestrated.  Held  that  the  party  was 
not  entitled  to  insist  on  the  discussion  of  the 
consignee.  Galloway  v.  Robertson  &  Co.,  1825, 
4  S.  132. 

2.  Benefit  of  Discussion—"  Cautioner" 
— Bill  of  Exchange. — A  person  accepting 
a  bill  as  cautioner  held  not  entitled  to  the 
benefit  of  discussion.  Macdougall  v.  Foyer, 
13  Feb.  1810,  F.  C  * 

3.  Benefit  of  Discussion— "Cautioner  "— 
Conjunctly   and    Severally   Bound    with 


Principal  Debtor. — Held  that  a  cautioner  in  a 
bond,  bound  not  only  as  surety,  but  as  principal, 
was  not  entitled  to  the  benefit  of  discussion. 
Traquair,  etc.  v.  Burrows,  etc.,  1815,  6  Pat  99. 

4.  Benefit  of  Discussion— Constitution 
against  Principal— Executor  Resident  in 
England. — Circumstances  in  which  it  was 
held  that  cautioners  for  executors  confirmed  in  a 
Scottish  court,  who  were  resident  in  England, 
could  not  be  called  on  to  count  and  reckon,  in 
terms  of  their  bond,  till  a  decree  was  obtained 
against  the  executors.  Anderson  v.  Borthwick, 
1827,  5  S.  879  ;  2  Fac.  674.* 

5.  Benefit  of  Discussion— Decree  in  Ab- 
sence against  Principal— Charge.— Action 
was  raised  against  a  principal  and  his  cautioner, 
and  decree  in  absence  pronounced  against  the 
principal.  Held  not  competent  to  pronounce 
decree  against  the  cautioner  till  the  principal 
had  been  discussed,  and  the  principal  having 
been  charged,  decree  pronounced  against  the 
cautioner.  Macdonell  v.  Rankin,  1829,  7  S. 
845  ;  4  Fac  1149. 

6.  Benefit  of  Discussion— Disappearance 
of  Principal  Debtor— Co-Cautioners— Dis- 
appearance of  Ona — A  landlord  let  a  shop, 
on  the  brother  of  the  tenant  and  his  law  agent 
granting  an  obligation,  by  which  they  became 
"bound  to  see  the  rent  paid."  The  tenant 
absconded  in  arrear  of  rent.  The  landlord  had 
been  unable  to  trace  either  the  tenant  or  his 
brother,  and  offered  to  call  them  on  being 
furnished  with  their  addresses,  which  was  not 
done.  Held  that  he  was  entitled  to  proceed 
against  the  other  cautioner.  M^Ewan  v. 
Donald,  1852,  14  D.  809;  24  J.  457  ;  1  Stuart 
756* 

7.  Benefit  of  Discussion— Guarantee— 
Payment  of  Goods  to  be  Supplied.— A  party 
guaranteed  the  payment  of  u  the  price  01  such 
goods  as  A  may  get  from  you.*  Held  that  he 
was  not  entitled  to  the  benefit  of  discussion. 
Blackwood  v.  Forbes,  1848,  10  D.  920 ;  20  J. 
291* 

8.  Benefit  of  Discussion— Insolvency  of 
Principal— Marriage-Contract —A  husband, 
by  antenuptial  contract,  bound  himself  to 
secure  £1500  for  the  liferent  use  of  his  wife,  if 
surviving  him  ;  and  his  brother  bound  himself 
by  a  relative  bond,  that  if  the  husband  failed 
to  implement  this  provision,  he  should  pay  the 
legal  interest  to  the  widow,  beginning  the  first 
payment  at  the  first  term  after  the  Husband's 
death  ;  and  he  consented  to  registration  for 
execution.  The  husband  died  insolvent,  and 
without  having  made  the  provision.  Held  in- 
competent for  the  widow  to  give  a  charge  for 
the  first  term's  interest  as  soon  as  it  fell  due, 
without  awaiting  full  discussion  of  the  hus- 
band's estate.  Wishart  v.  Wishart,  1837,  2  S. 
&  M'L.  564.     Revg.  13  S.  769. 

9.  Benefit  of  Discussion  —  Mercantile 
Law  Amendment  Act  1856,  s.  B.— Opinion 
that  the  8th  section  of  the  Mercantile  Law 
Amendment  Act  1856  is  not  limited  to  dili- 
gence or  discussion,  but  enables  a  creditor  to 
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proceed  by  action  against  either  principal  or 
cautioner.  Morrison  v.  Harkntss,  1870,  9  M. 
35  ;  40  J.  19  * 

10.  Benefit  of  Discussion  —  Principal 
Debtors— Death  of  One.— Held  not  competent 
to  sue  the  cautioner  for  two  executors  without 
first  discussing  both  the  representatives  of  one 
who  had  died  and  the  survivor.  Monro  v. 
Lyon,  1829,  7  S.  476;  4  Fac.  7ia* 

11.  Benefit  of  Discussion— Patting  to 
the  Horn. — A  cautioner  bound  subsidiarie  in 
an  advocation  held  not  entitled  to  insist  on 
those  bound  primarily  being  further  discussed 
than  putting  to  the  horn.  Henderson  v.  Mags, 
of  Glasgow,  1824,  3  S.  133. 

12.  Benefit  of  Discussion— Requisites— 
Charge  against  Debtor.— Question,  whether 
a  charge  for  payment,  and  recording  the  same, 
is  sufficient  discussion  of  a  principal  debtor. 
Macfarlane  v.  Anstruther,  etc.,  1870,  9  M.  117; 
43  J.  44  * 

13.  Cautioner  —  Action  by  Creditor 
against  Principal  and  Cautioner— Con- 
clusions.— It  is  competent  to  conclude  for 
decree  in  the  same  summons  against  principal 
and  cautioner  "  either  conjunctly  and  severally, 
or  each  respectively,"  in  terms  of  their  several 
obligations.  SorUy's  Trs.  v.  Grahams,  1832, 
10  S.  319  * 

14.  Cautioner— Advocation  — Expenses 
in  Action  Eelating  to  Same  Matter.— The 
cautioner  in  an  advocation  held  not  liable  both 
for  the  expenses  of  the  advocation  and  for 
those  of  an  ordinary  action  regarding  the  same 
matter.  Henderson  v.  Mags,  of  Glasgow,  1824, 
3  S.  133. 

15.  Cautioner— Appeal  to  Circuit  Court 
—Recall  of  Interlocutor  of  Inferior  Court 
—Liability  of  Cautioner  in  Appeal- Decree 
of  an  inferior  court,  appealed  to  a  circuit  court 
of  justiciary,  having  been  recalled  hoc  statu, 
and  a  remit  made  to  take  further  proof,  and  to 
decide,  with  power  to  award  the  expenses  of  the 
appeal,  as  well  as  the  other  expenses  of  process, 
held  that  the  cautioner  in  the  appeal  was  not 
liable  to  implement  the  judgment  of  the  inferior 
court,  repeating  their  former  decree,  and  de- 
cerning for  expenses,  including  those  of  the 
appeal.  Snell  v.  Glasgow  Gas  Co.,  1834,  12  S. 
626  ;  9  Fac.  328. 

16.  Cautioner  —  Bank  Agent  —  Bank- 
ruptcy —  Banking  by  Creditor — Dividends 
— Deduction  from  Claim  on  Cautioner  — 
Assignation  to  Cautioners,  —  Cautioners 
bound  themselves  with  a  bank  agent  to  be 
responsible  to  the  bank  for  all  loss  to  be  sus- 
tained through  the  acts  of  the  agent,  to  the 
extent  of  £5000 ;  and  the  bank  agent  became 
bankrupt,  indebted  to  the  bank  in  £15,000,  on 
which  a  dividend  was  payable,  leaving  a 
balance  of  more  than  £5000.  Held  that  the 
cautioners  were  not  entitled  to  insist  on  the 
dividends,  corresponding  to  £5000,  being  de- 
ducted, and  imputed  in  extinction  pro  tanto  of 
the  debt,  or  to  an  assignation  to  the  £5000,  bo 


as  to  draw  these  dividends.  Balfour  <b  Gibson 
v.  Borthwick,  1822,  1  Shaw's  App.  131.  Affg. 
29  Jan.  1819,  F.  C  * 

17.  Cautioner— Bankruptcy— Exchequer 
Bills.  —  A  cautioner  for  repayment  of  ex- 
chequer bills  having  become  bankrupt  before 
they  fell  due,  warrant  was  granted  for  instant 
payment.    Holden  v.  M<  Far  lane,  1821, 1  8.  62. 

18.  Cautioner  —  Cash-Credit  —  Bank- 
ruptcy of  Principal  —  Bill  of  Exchange  — 
Indorsation  within  Sixty  Days  — Reduc- 
tion.— A  bankrupt,  who  was  principal  debtor 
under  a  cash-credit  bond,  within  sixty  days  of 
his  bankruptcy,  indorsed  bills  to  the  bank  in 
substitution  of  other  bills  which  were  given 
up,  and  got  part  of  the  proceeds  of  the  indorsed 
buls  in  cash,  and  put  part  to  his  credit  in  a 
cash  account ;  ana  the  trustee  on  his  estate 
was  found  entitled  to  the  indorsed  bills  on 
restoring  those  given  up,  under  deduction  of 
the  cash  paid.  Held  that  the  cautioners  in  the 
cash-credit  could  not  oppose  reduction  of  the 
indorsation,  after  the  judgment  was  final, 
against  the  bank ;  but  the  effect  of  the  entry 
in  the  cash  account  reserved  for  future  dis- 
cussion.   Balfour  v.  Millar,  1822,  1  S.  502  * 

19.  Cautioner  —  Caution  de  judicio  sisti 

—  Failure  to  Present  —  A  party  bound 
himself  as  cautioner  de  judicio  sisti,  under  a 
petition  for  a  meditatio  fugce  warrant  relative 
to  bygone  annuities.  Held  not  liable,  by  a 
failure  to  present,  for  future  annuities. 
Cameron  v.  Stewart,  1823,  2  S.  498. 

20.  Cautioner  —  Caution  de  judicio  sisti 
—Presentation  after  Decree — Beponing.  — 

A  defender  allowed  judgment  to  go  against 
him  by  default,  by  not  submitting  to  an  order 
for  examination ;  and  the  cautioners,  who 
were  bound  to  present  him  at  all  diets  of 
court,  were  called  on  to  present  him,  without 
time  being  allowed  to  bring  him  from  England, 
where,  it  was  afterwards  said,  he  then  was. 
Held  that  their  right  to  present  did  not  expire, 
on  judgment  being  pronounced  against  the 
defender,  but  that  they  were  entitled  to  be 
reponed  to  the  effect  of  now  presenting  him. 
Fell  v.  Lyon,  1830,  8  S.  643 ;  6  Fac  428. 

21.  Cautioner  —  Caution  de  judicio  sisti 
—Presentation  in  Action  against  Cautioner. 

— A  cautioner  failed  to  present  a  debtor  in  the 
process  of  constitution  against  the  debtor,  but 
presented  him  in  the  course  of  an  action  raised 
against  himself  for  payment  in  respect  of  the 
previous  non-presentation.  Held  tnat  he  was 
liberated,  but  found  liable  in  the  expenses  so 
occasioned.    Boss  v.  Muat,  1800,  Hume  405. 

22.  Cautioner  —  Caution  de  judicio  sisti 

—  Presentation  —  Notice.  —  A  cautioner 
judicio  sisti  is  entitled  to  be  relieved  of  his 
obligation,  on  presenting  the  debtor  in  court 
at  any  time  after  action  is  brought,  and 
giving  due  previous  notice.  Stevenson  v. 
Chisholm,  11  Mar.  1812,  F.  C.  Aftwrv.  Loudon, 
1810,  Hume  405. 

23.  Cautioner  — Caution  de  judicio  sisti 
—Presentation— Sist  on  Bill  of  Suspension. 
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—  A  cautioner  who  granted  an  obligation  to 
present  a  debtor  on  a  day  named,  held  liable, 
in  respect  he  was  presented  on  the  day  named 
with  a  sist  on  a  bill  of  suspension.  MlNeiU  v. 
Black,  1814,  Hume  103. 

24.  Cautioner— Caution  de  judicio  sisti— 
Re-Incarceration  of  Debtor.— A  debtor,  ap- 
prehended on  a  meditatiofugas  warrant  obtained 
by  A,  was  liberated  on  a  cautioner  undertak- 
ing to  produce  him  personally  in  any  action 
against  him  within  six  months.  The  debtor 
being  imprisoned  in  the  town  where  the 
court  was  held,  and  the  cautioner  having 
apprised  A  that  this  was  so,  found  that,  the 
debtor  being  accessible  to  A,  the  cautioner  was 
not  bound  to  present  him  in  court.  Pain  v. 
M*Knight,  1803,  Hume  404. 

25.  Cautioner— Caution  de  judicio  fliflti 
— Sanctuary.— A  debtor  who  had  been  appre- 
hended on  a  meditatio  fugm  warrant,  having 
found  caution  de  judicio  sisti,  afterwards  retired 
to  the  sanctuary  to  avoid  the  diligence  of 
other  creditors.  Held  that  the  cautioner  was, 
notwithstanding,  bound  to  produce  him  at  all 
diets  of  court  when  required  ;  and  an  applica- 
tion for  a  special  warrant  to  bring  him  in 
custody  from  the  sanctuary,  refused,  Douglas 
db  Co.  v.  Wallace  &  Co.,  1842,  5  D.  338; 
15  J.  144-6.  Tosher  v.  Mercer,  27  Feb.  1802, 
F.  C. ;  MM"Cautio  Judicio  Sisti M  App.  No.  2  * 

26.  Cautioner  —  Composition  and  Ex- 
penses —  Decree  in  Absence  against  Bank- 
rupt —  Taxation.  —  Held  competent  for  a 
cautioner,  for  a  composition  in  a  sequestration 
and  expenses,  to  open  up  a  decree  in  absence 
against  the  bankrupt  for  the  expenses  of  the 
sequestration,  in  order  to  have  the  amount 
taxed.    Brovmlee  v.  Miliar,  1831,  9  S.  384  * 

27.  Cautioner  —  Composition  and  Ex- 
penses—Expenses of  Subsequent  Litigation 
— Liability  to  Agent. — An  account  for  pro- 
ceedings against  debtors  to  a  sequestrated  estate 
at  the  instance  of  the  trustee  raised  after  a 
composition  had  been  approved  by  the  court, 
held  not  exigible  from  a  cautioner  for  the  com- 
position and  expenses  of  the  sequestration. 
Brownlee  v.  Millar,  1831,  9  S.  384  * 

Cautioners  for  payment  of  a  composition  are 
not  liable  for  payment  of  the  account  of  an 
agent  employed  by  the  bankrupt  to  defend 
him,  although  alleged  to  be  beneficial  to  the 
cautioners,  but  who  did  not  employ  the  agent. 
Wallace  v.  Murdoch,  1828,  6  S.  1018  * 

28.  Cautioner  —  Composition  —  BUI  of 
Exchange  —  Bight  to  Fund  Belonging  to 
Bankrupt  in  Hands  of  Third  Party.— Held 
ex  parte  that  cautioners  and  assignees  under  a 
composition-contract  were  preferable  to  credi- 
tors acceding  to  that  contract,  on  a  fund 
belonging  to  the  bankrupts  in  the  hands  of  a 
party  who,  for  the  bankrupts'  accommodation, 
had  drawn  bills  on  the  competing  creditors,  by 
whom  they  had  been  accepted.  Orr  v.  Ranee 
&  Others,  1826,  1W.&S.  227 * 

29.  Cautioner— Composition— Constitu- 
tion against  Principal— Bankrupt's  List— 


Banking.  —  A  cautioner  for  a  composition 
under  the  Bankrupt  Act  is  liable  for  the 
composition  on  a  debt,  although  not  exhibited 
in  the  bankrupt's  list,  but  which  was  ranked 
on  the  estate.  Smith  v.  Davidson,  1823,  2  S. 
648* 

30.  Cautioner — Composition— Constitu- 
tion against  Principal— Debt  Ascertained 
in  Arbitration. — Circumstances  in  which 
cautioners  for  a  bankrupt  held  liable  in 
payment  of  the  composition  to  a  creditor  who 
had  not  been  ranked  on  the  estate  but  whose 
debt  had  been  ascertained  in  an  arbitration. 
Smith  v.  Hall,  1828,  6  S.  976  * 

31.  Cautioner— Composition— Constitu- 
tion against  Principal— Debt  Included  in 
Trustee's  Beport  —  Approval  of  Court— 
Held  that  a  cautioner  for  a  composition  in  a 
sequestration,  which  has  been  offered  and 
approved  by  the  court  before  any  ranking 
for  a  dividend  has  taken  place,  is  not  entitled 
to  dispute  the  amount  of  a  claim  which  has 
been  ranked  for  a  vote  and  included  in  the 
list  of  debts  given  up  by  the  trustee  in  the 
petition  for  approval  of  the  composition,  and 
that  such  claim  is  sufficiently  constituted 
against  the  principal  debtor.  Atkinson  v.  WaVU, 
1833,  11  S.  429  * 

32.  Cautioner— Composition— Constitu- 
tion against  Principal— Inclusion  in  List 
by  Bankrupt  —  Bight  to  Challenge.  — 
Cautioners  for  a  bankrupt,  on  being  sued  by 
a  creditor  for  the  composition  on  his  debt, 
cannot  object  to  the  debt  as  non-existent  after 
the  bankrupt  has  stated  it  in  the  list  of  debts 
given  up  by  him,  and  the  composition  offered 
and  accepted  and  approved  by  the  court. 
Dickson  v.  Barbour,  1828,  6  S.  856  * 

33.  Cautioner— Composition — Constitu- 
tion against  Principal— 19  and  20  Vict 
c.  79,  s.  143— Claim  Lodged  after  Offer  of 
Composition.— A  cautioner  for  payment  of 
composition  bv  a  bankrupt  is  barred  by  the 
Bankruptcy  (Scotland)  Act,  19  and  20  Vict, 
c.  79,  s.  143,  from  objecting  to  pay  composition 
on  a  claim  lodged  after  offer  but  before 
acceptance  of  the  composition,  and  admitted, 
without  objection,  to  be  reckoned  in  the 
acceptance.  Hatley  v.  Mags,  of  Burntisland, 
1861,  23  D.  881 ;  33  J.  468* 

34.  Cautioner—  Composition— Seduction 
of  Preference— Title  to  Sue.— Action  by 
creditors  and  cautioners  of  a  bankrupt  dis- 
charged under  a  composition  in  a  sequestration, 
sustained  against  creditors  alleged  to  have 
got  an  illegal  preference,  under  an  agreement 
with  the  bankrupt.  Junner  v.  Caddell  &  Co., 
16  Feb.  1822,  F.  O. ;  1  S.  326  * 

36.  Cautioner  —  Constable  —  Wrongous 
Apprehension  —  Measure  of  Cautioner's 
Liability.— A  cautioner  for  a  constable  held 
liable  in  damages  for  wrongous  apprehension 
and  imprisonment  of  a  party  against  whom 
he  was  employed  to  execute  diligence,  and  that 
to  the  extent  of  the  penalty  in  the  bond  and 
expenses.    Stewart  v.  Lawrie,  1813,  Hume  100. 
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36.  Cautioner— Constitution  of  Principal 
Obligation  —  Incompetency  of  Decree 
against  Cautioner  before.— Observed,  that 
decree  cannot  pass  against  a  cautioner  when 
the  question  was  still  in  dependence,  whether 
any  obligation  attached  to  the  principal.  Ross 
v.  Greig,  1834,  12  S.  427* 

37.  Cautioner— Constitution  of  Principal 
Obligation— Letter  by  Debtor— Admission 
in  Letter  of  Guarantee, — Where  an  obligation 
was  acknowledged  by  the  principal  debtor  in 
a  letter,  subjoined  to  which  a  guarantee  was 
granted,  and  also  admitted  in  the  guarantee, 
held  that  no  further  constitution  against  the 
principal  debtor  was  necessary  in  a  question 
with  the  cautioner.  Buchanan  v.  Dennistoun 
&  Co.,  1831,  9  S.  657  * 

38.  Cautioner— Decree  against  Principal 
—  Eecall— Subsequent  Decree  at  Instance 
of  other  Party. — A  granted  to  B,  for  behoof 
of  B's  fatuous  sister,  a  bill,  on  which  B 
brought  an  action,  and  obtained  decree 
from  the  Lord  Ordinary.  A  party  then 
interposed,  as  cautioner,  to  prevent  inhibition 
against  A  The  court  recalled  the  decree, 
and  thereafter  the  other  brothers  of  the  sister 
were  sis  ted  as  pursuers  with  B,  and  the 
court  decerned  in  their  favour.  Held  in 
an  action  by  B  with  consent  of  these  parties 
against  the  cautioner  that  he  was  not  liable. 
Jeffrey  v.  Blair,  1822,  1  S.  358  * 

39.  Cautioner- Defence  not  Open  to 
Principal— Cautioner's  Bight  to  Plead.— 
Circumstances  in  which  a  cautioner  sued  on 
an  obligation  held  not  entitled  to  issues  in 
support  of  a  defence,  based  on  the  nature  of 
the  contract  between  the  principal  debtor 
and  the  creditor,  seeing  that  the  principal 
debtor  could  not  have  stated  it.  United 
Mutual  Mining  <b  General  Assurance  Co.  v. 
Murray,  1860,  23  D.  69  ;  33  J.  32  * 

40.  Cautioner— Executor— Obligation  to 
Call  Cautioner  in  Action  against  Executor. 
— A  party  bringing  an  action  to  establish  a 
claim  against  an  executor  and  executry  estate 
is  not  bound  to  call  the  cautioner.  Ross  v. 
Mackenzie,  1842,  5  D.  151 ;  15  J.  34  * 

41.  Cautioner  —  Executor  —  Limit  of 
Liability.— Cautioners  for  executors  are  only- 
liable  to  the  extent  of  the  sum  confirmed, 
and  that  it  be  duly  applied  to  the  purpose 
of  the  executry,  but  not  for  any  other  sums 
intromited  with  by  the  executor.  Murdoch 
v.  M'Kirdy,  1826,  4  S.  479  ;  1  Fac.  388  * 

42.  Cautioner— Executors— Death  of  One 
-Necessity  to  Call  Representatives,— In 
an  action  against  a  cautioner  for  two  confirmed 
executors,  one  of  whom  had  died,  held  necessary 
to  call  the  representatives  of  the  executor 
deceased,  though  there  be  no  special  allegation 
of  intromission  on  his  part.  Monro  v.  Lyon, 
1829,  7  S.  476 ;  4  Fac.  718  * 

43.  Cautioner  —  Executor  —  Decree 
against— Res  inter  alios  — Reduction.— 
Held  that  a  cautioner  for  an  executor  could 


not  found  on  a  discharge  granted  to  the 
executor  which  had  been  reduced  in  an 
action  against  the  executor,  without  bring- 
ing a  reduction  of  the  decree  reducing  the 
discharge.  Reduction  proceeding  on  the 
same  grounds  as  stated  by  the  executor  in 
defence  to  the  action  against  him  dismissed 
as  irrelevant,  reserving  to  the  cautioner  to 
be  heard  in  the  action  for  payment  against 
him,  on  any  grounds,  against  satisfying  the 
decree  against  tne  executor.  Mackenzie  v.  Mac- 
kenzie, 1842,  15  J.  34  ;  1840,  12  J.  571 ;  15 
Fac  1296.    See  5  D.  151* 

44.  Cautioner— Executor— Sum  Included 
in  Inventory  and  Paid  to  Executors  by 
Mistake— Liability  of  Cautioners  for  Re- 
petition.— Parties  who  had  been  confirmed 
executors-dative  to  a  deceased  brother,  in- 
cluded in  their  inventory  a  sum  on  deposit- 
receipt  as  having  been  due  to  the  deceased, 
and  uplifted  the  sum.  It  having  afterwards 
transpired  that  the  deceased  was  in  no  way 
entitled  to  said  sum,  held  that  the  cautioners 
for  the  executors,  were  not  liable  in  repetition 
to  the  bank.  Brown  v.  M'Kinley,  1836,  14  S. 
767  ;  11  Fac  620  * 

45.  Cautioner  —  Factor  —  Audit  of  Ac- 
counts—Obligation to   Call   Cautioner.— 

Creditors  in  a  ranking  had  the  judicial  factor's 
accounts  remitted  to  the  auditor  without  inti- 
mation to  his  cautioner.  The  factor  defaulted 
in  a  sum  due  to  the  estate.  Warrant  on  the 
clerk  to  transmit  the  bond  of  caution  to  the 
record  of  deeds  so  that  the  creditors  might 
operate  against  the  cautioner  for  recovery 
of  the  sum  brought  out  as  due  in  the  auditing, 
granted;  and  an  objection  by  the  cautioner, 
on  the  ground  that  ne  had  not  heard  of  the 
auditing,  repelled.  Observed  that  it  is  not 
necessary  to  call  the  cautioner  in  an  application 
for  auditing  a  factor's  accounts.  Tate  v.  Pringk, 
1832,  10  S.  772 ;  7  Fac  590. 

46.  Cautioner— Factor  — Dafalcation  — 
Credit  for  Commission. — A  cautioner  for  a 
judicial  factor,  who  was  called  upon  to  make 
good  a  defalcation,  held,  in  the  circumstances, 
entitled  to  be  credited  with  the  commission 
which  the  factor  might  otherwise  have  claimed. 
Simpson  v.  Doud,  1856,  17  D.  314  ;  27  J.  135  * 

47.  Cautioner— Factor— Curator  bonis— 
Intromission  in  Two  Capacities— Liability 
of  Cautioner. — The  cautioner  for  a  curator  bonis 
held  not  liable  for  a  bill  as  forming  part  of  the 
curatorial  estate,  which,  after  the  expiration 
of  the  curatory,  was  delivered  to  trustees  (of 
whom  the  curator  was  one),  under  a  deed  of 
settlement  executed  by  the  party  who  had 
been  under  curatory,  and  the  contents  of  which 
were  thereafter  recovered  by  the  curator  qua 
trustee.    Morland  v.  Sprot,  1831,  9  S.  478. 

48.  Cautioner— Factor  for  Trustees  — 
Intromissionin  Two  Capacities- Apportion- 
ment Act. — The  cautioner  for  the  intromissions 
of  a  factor  appointed  by  trustees  who  had 
right  to  a  life  interest  in  an  entailed  estate,  held 
not  liable  on  the  factor's  bankruptcy  for  the 


621 


CAUTION 


822 


sum  due  to  the  trustees  under  the  Apportion- 
ment Act  by  the  succeeding  proprietor,  and 
credited  in  the  accounts  of  the  factor  qua 
factor  to  the  succeeding  proprietor.  Duff's  Trs. 
v.  Skand's  Trs.,  1864,  2  M.  1342  ;  36  J.  674.* 

49.  Cautioner— Construction— Factor— 
Intromission  in  Two  Capacities— Liability 
of  Cautioners— Interest— Pupils'  Protection 
Act  1849.  s.  5. — A  was  factor  loco  tutoris  on 
an  estate  which  consisted  mainly  of  a  share  of  a 
business  in  which  he  was  sole  surviving  partner. 
Held  that  the  cautioners  for  A  were  liable  only 
for  his  actings  qua  factor  and  for  funds  realised 
by  him  in  that  capacity,  but  were  liable  for 
interest  at  20  per  cent.,  on  funds  not  lodged  in 
bank,  in  terms  of  "  The  Pupils'  Protection  Act " 
1849,  s.  5.  down  to  the  date  of  the  factor's 
removal.  MaxwelTs  Trs.  v.  Jeff,  1862,  24  D. 
1181;  34  J.  568* 

50.  Cautioner  —  Factor  —  Curator  — 
Liability  for  Interest— The  cautioner  of  a 
curator,  who  employed  the  ward's  funds  in  his 
own  business,  found  liable,  in  accounting  with 
the  ward,  in  5  per  cent,  interest.  Buchanan  v. 
Mackcrsey,  1847,  9  D.  700 ;  19  J.  264. 

51.  Cautioner— Trustee— Penal  Interest 
—  Cautioner  Subsequently  Appointed  — 
Money  in  Hand.— A  party  becoming  cautioner 
for  a  trustee  after  the  latter  has  Dcen  some 
time  in  office,  is  liable  for  money  in  the 
trustee's  hands  at  the  date  of  the  bond,  which 
he  was  bound  to  have  lodged  in  a  bank,  and 
for  the  penal  interest  imposed  on  the  trustee 
from  that  date.  Grant  v.  Kennedy,  1828,  6  S. 
982  ;  3  Fac  1008* 

52.  Cautioner— Factor— Limit  of  Lia- 
bility—Funds Recovered  Abroad.— A  factor 
loco  tutoris  is  bound  to  account  to  the  Court  of 
Session  for  any  portion  of  the  pupil's  estate 
situated  abroad  and  recovered  by  him,  either 
by  voluntary  payment  made  to  him  as  factor 
appointed  by  the  Scotch  courts,  or  by  force  of 
a  title  acquired  and  legal  proceedings  adopted 
in  the  country  in  which  the  funds  are  situated  ; 
and  in  the  event  of  the  factor  failing  to  account, 
his  cautioner  is  liable.  Simpson  v.  Doud,  1855. 
17  D.  314  ;  27  J.  135* 

53.  Cautioner— Factor— Curator  bonis— 
Loss  Arising  from  Acts  ultra  vires— Lia- 
bility of  Cautioner.— Held  that  the  cautioners 
for  a  curator  bonis  to  two  uncoffnosced  lunatics 
were  liable,  on  the  curator's  bankruptcy,  for  the 
balance  due  by  him  arising  out  of  the  sale  of 
the  wards'  heritable  property  under  a  process 
of  cognition  and  sale  which  was  ultra  vires. 
Eaton  v.  Murdoch,  1828,  8W.&S.  246.  Affg. 
4  S.  688  ;  1  Fac  77* 

54.  Cautioner  —  Factor  loco  tutoris  — 
Intromission  in  Two  Capacities— Liability 
of  Cautioner. — The  cautioners  of  a  factor  loco 
tutoris  are  liable  for  his  intromissions  with  the 
moveable  estate  of  his  pupils,  although  the 
greater  part  of  these  funds  is  situated  abroad 
at  the  date  of  his  entering  upon  office,  and  is 
recovered  by  him  only  in  virtue  of  a  power  of 


attorney  by  the  widow  as  administratrix. 
Fergusson  v.  Menzies,  1830,  8  S.  782  * 

55.  Cautioner  — Factor— Remit  to  Ac- 
countant—Sist  Pending  Reduction  of  Bond 
of  Caution. — The  Lord  Ordinary  having 
remitted  the  accounts  of  a  late  factor  to  an 
accountant,  his  cautioners  reclaimed,  and 
prayed  the  court  to  sist  proceedings  until  the 
issue  of  a  reduction  which  they  had  brought  of 
their  bond  of  caution,  and  of  certain  other 
deeds,  the  reduction  of  which  would  entirely 
liberate  them  from  their  obligation  to  account. 
The  court  refused  the  reclaiming  note.  Stewart 
v.  Scott,  1850, 12  D.  744  ;  22  J.  258* 

56.  Cautioner  —  Factor  for  Hospital  — 
Rent  not  Due  till  after  Expiry  of  Office 
Paid  to  Factor— Liability  of  Cautioners. 
— Although  a  factor  received  payment  of  rent 
before  the  term  at  which  it  fell  due  (which 
was  not  till  after  the  expiry  of  his  factory), 
held  to  be  a  proper  charge  against  him,  in  a 
question  between  his  employers  and  his 
cautioners  for  the  faithful  exercise  of  his  office, 
and  accounting  for  rents.  Patrons  of  Cowan's 
Hospital  v.  Robertson,  1832,  11  S.  81.* 

57.  Cautioner  —  Guarantee  for  Intro- 
missions of  Agent— Payment  by  Debtors.— 

A  firm  of  brewers  appointed  a  traveller  to  act 
for  them  under  an  agreement  that  there  should 
be  monthly  settlements  of  accounts  by  bills. 
The  traveller  became  bankrupt,  and  the  firm 
raised  an  action  against  his  cautioner  for 
the  full  amount  of  the  bills.  Held  that  before 
raising  action,  the  pursuers  should  have  either 
collected  the  outstanding  accounts  or  offered  to 
assign  them  or  that  at  all  events  the  debtors 
ought  to  have  an  opportunity  of  paying.  Dick 
<fc  Son  v.  Keith,  1871,  8  S.  L.  R.  334. 

58.  Cautioner  —  Interest  on  Heritable 
Bond  — Sale  by  Creditor  —  Purchase  by 

Cautioner. — An  heritable  creditor  sold  the 
subjects  in  his  bond,  which  were  purchased  by 
the  cautioner  for  the  interest  of  the  debt  at  a 

Srice  less  than  the  debt.  Having  raised 
ifficulties  as  to  the  title,  he  consigned  the 
price  in  bank,  and  took  possession.  Held 
that  he  was  liable  for  the  full  interest,  and  not 
merely  for  the  interest  on  the  excess  of  the 
debt  over  the  consigned  price.  Campbell  v. 
Cullen,  1849,  11  D.  1354  ;  21  J.  522. 

59.  Cautioner— Loosing  of  Arrestments— 
Previous  Conditional  Discharge  —  Non- 
Fulfilment. — A  conditional  discharge  of  an 
arrestment  having  been  granted  on  an  arrange- 
ment which  was  never  carried  into  execution, 
and  the  arrestment  having  been  afterwards 
loosed  on  a  bond  of  caution,  held  that  the 
cautioner  could  not  plead  the  previous  arrange- 
ment as  discharging  the  arrestment.  Thomson 
v.  Gavin,  1830,  8  S.  921  * 

60.  Cautioner— Loosing  of  Arrestments 
on  Dependence  —  Judicial  Reference  — 
Liability  of  Cautioner.  —  Held  that  a 
cautioner,  in  the  loosing  of  arrestments  used  on 
the  dependence,  is  liable  to  pay  the  sum  in  the 
bond  to  the  pursuer  of  the  action,  on  the  latter 
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obtaining  decree  against  the  common  debtor, 
though  the  decree  proceeded  on  the  award  of 
referees,  in  a  judicial  reference  entered  into  by 
the  parties  to  the  suit  without  the  cautioners 
knowledge.  Potter  v.  Bartholomew,  1847,  10  D. 
97;  20  J.  18.  Stewart  v.  Hickman,  infra, 
No.  95,  distinguished.* 

61.  Cautioner— Loosing  of  Arrestments— 
Submission  to  Arbiter— Cautioner's  Con- 
sent—Settlement of  Claims— Liability  of 
Cautioner. — Held  (1)  that  a  cautioner  in  a 
general  loosing  of  arrestments,  being  a  cautioner 
judicatum  solvi,  is  entitled  to  the  privileges  of 
an  ordinary  cautioner,  and  to  plead  that  the 
claim  of  the  arrester  against  the  common 
debtor  is  not  well  founded;  (2)  that  a 
cautioner  in  a  general  loosing  of  arrestments 
on  the  dependence  of  an  action,  who  had  con- 
sented to  his  cautionary  obligation  being  trans- 
ferred from  the  action  to  a  submission  by  which 
it  had  been  superseded,  was  not  entitled  to 
challenge  a  minute  in  the  submission  by 
which  the  common  debtor  and  his  creditor 
adjusted  the  amount  of  the  debt, — no  unfair- 
ness being  alleged.  MacdougalVs  Tr.  v.  Law, 
1864,  3  M.  68 ;  37  J.  30* 

62.  Cautioner— Loosing  of  Arrestments 
—Admiralty  Summons— Letters  not  Expede 
—  Liability  of  Cautioner.  —  Arrestments 
having  been  used  on  the  dependence  of  an 
Admiralty  summons  before  the  Court  of  Session, 
a  bill  for  letters  of  loosing  was  presented,  with 
a  bond  of  caution,  in  common  iorm.  The  bill 
was  passed,  but  the  letters  were  never  ezpede, 
the  pursuer  of  the  action  dispensing  with  this 
being  done.  Held  that  the  cautioner  was  never- 
theless bound.  Thornton  v.  Bousie,  1836,  14  S. 
227 ;  11  Fac.  168* 

63.  Cautioner— Construction  — Loosing 
Arrestments  of  Ship. — A  cautioner,  in  the 
loosing  of  arrestments  of  a  ship,  held  entitled 
to  get  up  his  bond  on  offering  to  deliver  up 
the  ship  eight  years  afterwards,  the  ship  being 
in  as  good  condition  as  when  arrested.  Middle- 
mas  v.  Brown,  1828,  6  S.  611  * 

64.  Cautioner— Loosing  Arrestments  of 
Ship. — A  cautioner,  in  loosing  arrestments  of 
a  ship,  held  bound  to  make  her  furthcoming  as 
of  the  value  at  the  date  of  loosing.  Anderson, 
Child,  &  Co.  v.  Pott  db  M'MMan,  4  Feb.  1825, 
F.  C. ;  3  S.  498* 

65.  Cautioner  —  Messenger  —  Sheriff's 
Officer— Blundered  Charge— Litigation- 
Expenses. — A  sheriff's  officer  having  committed 
an  error  in  a  charge  upon  a  bill,  an  action  of 
reduction  and  damages  was  brought  by  the 
party  charged  against  him  and  his  employer, 
and  both  defenders  appeared.  But  the  officer 
having  died  unrepresented,  the  employer  con- 
tinued the  defence,  and  succeeded  in  obtaining 
a  verdict,  which  was  set  aside ;  and  before  the 
new  trial  he  intimated  proceedings  to  the 
officer's  cautioner,  who  declined  to  take  any 
part  in  the  litigation.  A  verdict  having  there- 
after been  returned  against  the  employer,  he 
was  found  liable  in   expenses.    Held,  in  an 


action  by  the  employer,  that  the  cautioner 
was  liable  for  the  debt  and  the  expenses,  with 
the  exception  of  the  expenses  for  the  first  trial, 
so  far  as  not  availing  for  the  second.  Struthers 
v.  Dykes,  1860,  13  D.  (H.  L.)  28. 

66.  Cautioner— Messenger— Blundered 
Charge— Litigation  — Expenses.  — A  mes- 
senger blundered  the  execution  of  a  diligence 
for  a  small  sum,  which  gave  rise  to  a  series  of 
law-suits,  involving  the  messenger, his  cautioner, 
and  his  employer.  The  employer  held  entitled 
only  to  partial  relief  of  the  expense  against  the 
messenger's  cautioner.  Fraser  v.  Andrew,  1831, 
9  S.  346 ;  6  Fac.  243* 

67.  Cautioner  —  Messenger — Blundered 
Execution  of  Summons— Litigation— Ex- 
penses.— The  cautioners  of  a  messenger  held 
liable  for  the  expense  of  discussing  a  pre- 
liminary defence  to  the  execution  by  him  of 
a  summons  which  was  found  to  be  irregular 
(they  and  the  messenger  having  received  notice 
of  the  objection  and  allowed  the  discussion  to 
go  on),  and  also  of  the  expense  of  an  inhibition 
on  the  dependence.  Colher  v.  Wilson,  1836, 15 
S.  196 ;  12  Fac.  193* 

68.  Cautioner— Messenger-Expenses  of 
Action  against— Liability  of  Cautioner.— 

The  cautioners  of  a  messenger  held  not  liable 
for  the  expenses  of  an  action  against  him  for  a 
breach  of  duty,  to  which  action  they  had  not 
been  called  as  parties.  M'Pherson  v.  Campbell, 
1826,  4  S.  21  * 

69.  Cautioner— Messenger— Liability  to 
all  Suffering  through  Messenger's  Fault- 
Measure  of  Liability.— A  person,  who  had 
been  charged,  obtained  in  an  action  against  the 
charger  and  the  messenger  damages  for  an 
irregularity  in  the  diligence  and  decree  for 
expenses  in  his  agent's  name.  In  an  action  by 
the  agent  for  payment  of  these  expenses  brought 
against  the  messenger's  cautioner,  held  (1)  that, 
under  his  bond  of  caution  for  the  messenger, 
the  cautioner  was  liable  in  relief  not  only  to 
the  messenger's  employer  but  to  all  other 
persons  suffering  through  the  messenger's  fault, 
and  therefore  to  the  party  charged  ;  (2)  that  the 
cautioner's  liability  to  the  pursuer  was  not 
limited  to  the  sum  for  which  he  had  been 
found  liable  to  the  charger  in  a  previous  action 
at  his  instance;  and  (3)  that  the  cautioner 
could  not  set  off  any  sum  which  might  be  due 
by  the  party  charged  to  the  party  charging. 
Cullen  v.  Dykes,  1862,  24  J.  177  ;  1  Stuart  327. 

70.  Cautioner— Messenger— Liability  to 
Party  against  Whom  Wrongous  Diligence 
Executed. — The  cautioner  of  a  messenger  held 
liable  in  damages  to  a  party,  against  whom  the 
messenger  illegally  ana  oppressively  executed 
a  caption  for  debt.  Grant  v.  Forbes,  1769. 6  Pat 
731. 

71.  Cautioner— Messenger— Measure  of 
Cautioner's  Liability.— A  messenger  having 
neglected  to  execute  a  poinding,  his  cautioner 
was  held  liable  for  the  full  debt ;  and  observed, 
that  the  general  rule  is,  that  the  amount  of  the 
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debt  is  the  measure  of  the  damage.  Chatto  <£ 
Co.  v.  Marshall,  17  Jan.  1811,  F.  C  * 

72.  Cautioner— Messenger— Messenger 
Acting  in  Different  Capacity— Liability  of 
Cautioner. — The  cautioners  of  a  messenger 
acting  under  a  deputation  from  the  macers  of 
the  Admiralty  Court,  found  liable  in  damages 
to  the  owner  of  a  vessel  irregularly  arrested 
by  him.  Kennedy  v.  M'Kinnon,  13  Dec.  1821, 
F.  C. ;  1  S.  210  * 

73.  Cautioner— Messenger— Neglect  in 
Execution  of  Summons  —  Constitution 
against  Debtor.  —  The  cautioners  of  a 
messenger  who  has  been  guilty  of  negligence 
in  executing  a  summons,  cannot  be  subjected 
in  payment  of  the  debt  until  it  has  been 
constituted  against  the  debtor.  Wright  & 
Anderson  v.  O'Harly,  1827,  5  S.  311* 

74.  Cautioner— Notary— Execution  of  an 
Erroneous  Sasine— Liability  of  Cautioner 
for  Notary.— Observed,  that  when  a  writer 
sends  a  sasine,  etc.,  already  written  out,  but 
erroneous,  to  a  notary  to  be  executed,  the 
cautioners  for  the  notary  are  not  responsible 
for  the  errors  into  which  he  is  thus  betrayed. 
Stevenson  v.  Tweeddale,  1818,  Hume  111. 

75.  Cautioner— Notary  and  Town-Clerk 
—Execution  of  Erroneous  Sasine— Liability 
of  Cautioner. — A  notary  subscribed,  qua  town- 
clerk,  on  its  being  sent  to  him,  an  erroneous 
instrument  of  sasine  relating  to  burgage 
property,  held  that  the  cautioner  for  him,  qua 
notary,  was  not  liable.  Stevenson  v.  Ttoeeddale, 
ISIS,  Hume  111. 

76.  Cautioner— Relief  against  Principal 
—Bond  of  Presentation— Decree  by  Cau- 
tioner—Suspension—Juratory  Caution.— 

Cautioners  in  a  bond  of  presentation  in  an 
inferior  court,  which  had  been  forfeited  on 
failure  to  present,  incarcerated  the  principal 
debtor  as  in  meditations  fugce,  and  obtained 
against  him  decree  in  absence  in  an  action  of 
relief.  The  court,  while  they  reponed  the 
cautioners  in  a  question  with  the  creditor, 
superseded  a  bill  of  suspension  by  the  debtor 
of  a  charge  on  the  decree  of  relief,  that  the 
cautioners  might  have  an  opportunity  to 
present  him  before  liberation,  and  he  having 
been  presented,  the  bill  was  passed  on  juratory 
caution.    Fell  v.  Maxwell,  1830,  8  S.  609. 

77.  Cautioner— Belief  against  Principal- 
Cautioner  for  Individual  Carrying  on  Busi- 
ness in  Own  Name— Latent  Partnership- 
Belief  against  Partnership.— A  party  carry- 
ing on  the  business  of  a  pawnbroker  under  his 
own  name,  but  truly  in  partnership  with 
another,  obtained  a  cash-credit  from  a  bank, 
drew  out  the  amount,  and  died  insolvent. 
Held  that  a  cautioner  in  the  cash-credit  was 
entitled  to  relief  from  the  company,  and  was 
not  merely  a  creditor  of  the  individuals. 
M'Leodv.Howden,  1839, 1 D.  1121 ;  14  Fac.  1135. 

78.  Cautioner— Belief  against  Principal 
—Composition  by  Instalments— Payment 
by  Cautioner  before  Due.— A  cautioner  for 


payment  of  a  composition  by  three  instalments, 
indorsed  the  bills,  and  obtained  from  the  bank- 
rupt an  assignation  of  effects  to  meet  them  ;  and, 
after  retiring  some  of  the  third  instalment 
bills  before  they  fell  due,  he  was  obliged  to 
retire  one  of  the  earlier  bills,  which  was  past 
due.  Held  that  as  he  would,  at  the  date  of  the 
charge,  have  had  sufficient  funds  wherewith  to 
have  retired  this  bill  out  of  the  assigned  effects, 
had  he  not  retired  the  other  bills  Defore  they 
fell  due,  he  was  not  entitled  to  relief  in  respect 
of  the  past  due  bill.  Owen  <t  Morrison  v.  Bryson, 
1833,  12  S.  130. 

79.  Cautioner— Belief  against  Principal 
—Continuing  Obligation— Vergens  ad  in- 
opiam. — A  cautioner  for  a  collector  of  taxes 
under  a  bond  of  a  prospective  nature,  where 
arrears  were  past  due,  held  entitled  to  insist 
for  relief,  although  it  was  not  alleged  that  the 
collector  was  vergens  ad  inopiam.  Kinloch  v. 
M'Intosh,  1822, 1  S.  491  * 

80.  Cautioner— Belief  against  Principal 
— Counter  Claims. — Circumstances  in  which 
held  that  a  principal  debtor  was  bound  to 
relieve  his  cautioner,  without  abiding  the 
discussion  of  alleged  counter  claims.  M'Neil 
v.  Moir,  1826,  5  S.  47. 

81.  Cautioner- Belief  against  Principal 
— Discharge. — Held  that  a  discharge  of  all 
and  sundry  claims  "and  demands,  debts  and 
sums  of  money  indebted  and  owing,"  granted 
by  a  cautioner  to  the  principal  debtor,  did 
not  include  the  cautioner's  right  of  relief  in 
respect  of  a  cautionary  obligation  prior  to  the 
date  of  the  discharge,  but  on  which  the 
cautioner  had  not  then  been  distressed — there 
having  been  granted,  unico  contextu  with  the 
discharge,  a  disposition  in  security  by  the 
debtor  to  the  cautioner  of  whatever  sums  of 
money  he  might  pay  in  consequence  pf  "  any 
cautionary  obligations,  letter  of  guarantee, 
or  other  such  obligations  granted  or  that 
may  be  granted.1'  ftTTaggart  v.  Jeffrey,  1830, 
4W.&S.361.    Revg.  6  S.  641* 

82.  Cautioner— Belief  against  Principal 
— Discharge— Lease— Sub -Lease  by  Cau- 
tioner— Negligence.— A  party  who  was 
cautioner  for  the  rent  of  a  shop  sublet  it  (the 
tenant  having  abandoned  it)  to  another  party, 
who  procured  a  cautioner.  The  sub-tenant 
absconded,  and  though  the  original  cautioner 
was  aware  of  the  sub-tenant's  inability  to  pay 
the  rent,  he  had  not  sequestrated  his  effects, 
and  took  no  steps  against  the  cautioner  for 
the  sub-tenant.  Held  that  although  the  rent 
was  paid  by  the  original  cautioner,  vet,  by 
his  failure  to  do  diligence,  he  had  lost  his 
recourse  against  the  original  tenant.  Lyon  v. 
Lazars,  1848, 10  D.  1366 ;  20  J.  498. 

83.  Cautioner— Belief  against  Principal 
—Executor— Exoneration   of   Principal— 

Circumstances  in  which  held  that  a  cautioner 
for  an  executor  was  entitled  to  be  relieved,  but 
that  sufficient  relief  would  be  afforded  by  the 
executor  accounting  for  intromissions,  paying 
the  balance  to   the   party   having  right   to 
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it,  and  obtaining  a  decree  of  exoneration. 
Simpson  &  Morrison  v.  Gar diner ;  1826,  4  S. 
487. 

84.  Cautioner— Belief  against  Principal 
—Expenses  of  Defending  Action  at  In- 
stance of  Creditor. — In  an  action  against  a 
principal  debtor  and  his  cautioner,  decree  in 
absence  was  taken  against  the  principal,  and 
the  cautioner,  after  defending  on  the  questions 
of  the  proof  of  the  debt  and  the  benefit  of 
discussion,  was  found  liable  in  payment  of  the 
debt  and  expenses.  Held  that  the  cautioner's 
defence  being  fair  and  reasonable,  he  was 
entitled  to  be  relieved  by  the  principal,  of 
the  expenses  as  well  as  of  the  debt.  Hannay 
v.  Miller,  1840,  3  D.  98 ;  16  Fac.  42. 

85.  Cautioner— Belief  against  Principal 
—Heritable  Security— Payment  of  Interest 

—  Assignation— Expenses  of.— A  cautioner 
paying  interest  to  an  heritable  creditor,  and 
obtaining  an  assignation  to  the  creditor's 
security,  held  entitled  to  rank  on  the  principal 
debtor's  estate,  in  virtue  of  the  penalty  tor 
interest  on  the  interest  so  paid,  and  the  ex- 
pense of  the  assignation.  Inglis  db  Weir  v. 
Benny,  23  June  1826,  F.  C. ;  4  S.  113  * 

86.  Cautioner— Belief  against  Principal 
— Infeftment  in  Belief— Heritable  Bond- 
Interest  on  Interest  Paid  by  Cautioner.— 

An  infeftment  in  relief  entitles  the  cautioner 
to  rank  preferably  not  only  for  the  principal 
and  interest  paid  by  hiin  but  also  for  interest 
on  the  total  amount  paid.  Ford  v.  RiddeU, 
7  July  1801,  F.  C. ;  M.  "  Annualrent "  App. 
No.  3. 

87.  Cautioner— Belief  against  Principal 

—  Heritable  Bond  —  Sequestration  —  Dis- 
charge on  Composition,— The  owner  and 
occupier  of  a  house  granted  an  heritable  bond 
over  it,  along  with  a  cautioner  for  the  interest. 
The  estates  of  the  owner  were  sequestrated, 
and  he  was  discharged  on  a  composition.  He 
continued  thereafter  to  occupy  the  house,  and 
the  cautioner  was  compelled  to  pay  interest 
accruing  on  the  bond  posterior  to  the  dis- 
charge. Held,  notwithstanding  the  discharge, 
that  the  cautioner  was  entitled  to  relief  against 
the  principal  of  the  interest  paid  subsequent 
to  the  discharge.  Hutchison  v.  Stevenson,  1833, 
11  S.  433. 

88.  Cautioner— Belief  against  Principal 
— Receipt  by  Creditor— Presumption.— The 
creditor  in  a  bond  granted  on  payment  a 
receipt  in  favour  of  the  cautioner  m  the  debt. 
Held,  in  an  action  of  relief  by  the  cautioner, 
that  it  was  to  be  presumed  from  this  that 
payment  was  made  by  the  cautioner,  although 
the  retired  bond  was  in  the  principal  debtor's 
custody.    Cutlar  v.  MaxweU,  1731,  1  Pat.  58. 

89.  Cautioner— Belief  against  Principal 
— Vergens  ad  inopiam.— A  cautioner  in  a 
bond  of  annuity,  who  had  got  heritable  security 
from  the  principal  debtor,  held  not  entitled  to 
insist  for  instant  relief  two  years  after  the 
date  of  the  bond  of  annuity — where  no  change 
of  circumstances   had  taken  place   and    the 


debtor  was  not  vergens  ad  inopiam.    Spenee  v. 
Brownlee,  1834,  13  S.  199  * 

90.  Cautioner  —  Separate  Security  — 
Priority  over  Security  for  Subsequent  Loan 
by  Creditor— Assignation— Creditor  Bound 
to  Bank  Heritable  Securities  in  Their  Due 
Order. — A  lent  to  B  a  sum  of  money  on 
heritable  security  over  certain  subjects.  C 
bound  himself  as  cautioner  for  payment  of 
the  interest  Thereafter  A  lent  B  a  further 
sum  of  money  and  got  another  heritable  bond 
over  the  same  subjects.  On  the  bankruptcy 
of  B,  the  subjects  proved  insufficient  to  meet 
both  loans,  held  that  C  was  entitled  to  insist 
that  A  either  rank  these  bonds  in  their  order 
or,  onpayment  by  C,  assign  the  first  bond  to 
the  effect  of  ranking  it  in  its  order.  Sligo  v. 
Menzies,  1840,  2  D.  1478 ;  15  Fac.  1184.* 

91.  Cautioner— Sequestration  for  Bent- 
Expenses  of  Process. — Caution  in  a  seques- 
tration for  rent  covers  the  expenses  of  process. 
Clark  v.  Duncan,  1833, 12  S.  158* 

92.  Cautioner— Suspension— Advance  of 
Expenses  by  Cautioner— Decree  in  His 
Name. — The  cautioner  in  a  suspension,  who 
has  advanced  part  of  the  expenses  of  process, 
is  entitled,  on  decree  suspending  the  letters 
with  expenses,  to  appear  and  obtain  decree  in. 
his  own  name  for  the  amount  of  expenses 
advanced  by  him.  Henderson  v.  Young,  1828, 
7  S.  142 ;  4  Fac.  159  * 

93.  Cautioner  —  Suspension  —  Composi- 
tion—Liability of  Cautioner  under  Decree 
for  Original  Debt. — A  suspension  of  a  charge 
on  a  bill,  on  the  ground  that  the  charger  had 
agreed  to  accept  a  composition,  having  been 
passed  on  caution  for  the  composition,  and 
the  letters  found  orderly  proceeded  to  the 
full  amount  of  a  bill,  held  that  the  cautioner 
was  liable  in  payment  of  the  bill  to  the  extent 
of  the  composition.    Allan  <k  Co.  v.  Dundas, 

4  S.  655. 


94.  Cautioner  — Suspension  — Conjoined 
Action— Expenses— Liability  of  Cautioner. 

— The  cautioner  in  a  suspension  held  not  liable 
for  the  expenses  of  a  relative  conjoined  reduc- 
tion in  which  he  had  not  made  appearance. 
Adam  v.  Denny,  1829,  7  S.  447  ;  4  Fac  571. 

Question  whether  the  cautioner  in  a  suspen- 
sion insisted  in  bona  fide,  is  liable  for  damages 
other  than  the  expenses  of  process.  Buchanan 
v.  Douglas,  1853, 15  D.  365  ;  28  J.  223  ;  2  Stuart 
192* 

95.  Cautioner— Suspension— Judicial  Be- 
ference— Decree  Proceeding  on— Liability 
of  Cautioner. — Held  that  a  cautioner  in  a 
suspension,  who  had  granted  the  usual  bond 
for  the  sums  charged  for,  in  case  the  suspender 
should  be  found  liable  by  the  court,  "after 
discussing  the  letters  of  suspension."  and  for 
"whatever  sum  the  Lords  shall  modify  in 
name  of  damages  and  expenses,"  was  not  liable 
for  these  sums  under  a  decree  of  the  court, 
proceeding  on  the  award  of  a  referee,  in  a 
judicial  reference  entered  into  by  the  sus- 
pender without  his   knowledge   or   consent. 


829 


CAUTION 


830 


Stewart  v.  Hickman,  1843,  6  D.  151 ;  16  J.  117. 
(See  No.  60,  rupra.)* 

96.  Cautioner— Suspension  and  Interdict 
—Caution  for  Damage  Proved  "after  Dis- 
cussing the  Passed  Note  "—Termination- 
Liberation  —  Verdict    by     Consent  —  A 

patentee  brought  an  action  of  suspension  and 
interdict  against  an  alleged  infringer.  In- 
terdict was  refused  on  the  defender  finding 
caution  for  any  damage  the  pursuer  might  be 
held  to  have  incurred,  "after  discussing  the 
passed  note."  A  record  having  been  made 
up  and  issues  adjusted  on  the  questions  of 
validity  and  infringement,  the  defender,  with- 
out consulting  his  cautioner,  consented  at  the 
trial  to  a  verdict  against  him  on  all  the  issues. 
The  patentee  then  raised  action  against  the 
infringer  and  his  cautioner  for  damage  sus- 
tained. Held  that  the  cautioner  was  liable  and 
was  not  liberated  by  the  defender's  consenting 
to  a  verdiot.  Knox  v.  Paterson,  1861,  23  D. 
1263 ;  33  J.  633. 

97.  Co-Cautioners— Discharge  of  One  on 
Payment  of  Share— Competency  of  Decree 
against  the  Others. — A  summons  concluded 
against  three  cautioners,  conjunctly  and 
severally,  for  a  sum.  The  pursuer  took  pay- 
ment from  one  of  them  of  one-third  of  that 
sum,  granting  him  a  discharge  of  the  claim 
and  of  the  'action.  Held  competent,  on  the 
conclusions  being  restricted  to  the  remaining 
two-thirds,  to  pronounce  decree  against  the 
other  cautioners  for  that  balance.  Opinion, 
that  the  discharge  did  not  affect  the  rights  of 
the  cautioners  inter  se.  Church  of  England 
Life  &  Fire  Assurance  Co.  v.  Wink  dh  Others, 
1857,  19  D.  1079  ;  29  J.  486* 

98.  Co-Cautioners— Belief— Assignation 
to  Third  Party  for  Behoof  of  One  Cautioner 
—Insolvency. — The  principal  debtor  and  all 
the  cautioners  except  two,  under  a  cash-credit 
granted  to  a  bank,  were  insolvent.  A  party 
paid  the  debt  to  the  bank  and  obtained  an 
assignation  for  behoof  of  one  of  the  solvent 
cautioners.  Held  that  he  was  only  entitled  to 
recover  from  the  other  one-half  of  the  sum 
paid  by  him  under  deduction  of  one-half  of 
any  sums  recovered  from  the  insolvent  estates. 
Ledingham  v.  Mackenzie,  1824,  3  S.  113* 

99.  Co-Cautioners —  Belief  before  Pay- 
ment—Belief against  Principal  Debtor.— 
A  cautioner  who  has  not  paid  the  debt  has  a 
right  to  insist  for  relief  from  the  principal 
obligant  but  not  from  a  co-cautioner.  Alston 
v.  Bennistoun  &  Co.,  1828,  7  S.  112  * 

100.  Co-Cautioners  — Belief— -Bill  of 
Exchange— One  Cautioner  an  Obligant  on 
BilL — Two  parties  became  bound  as  cautioners 
for  another  to  a  bank  agent  to  relieve  him 
of  all  bills  on  which  the  name  of  the  principal 
appeared;  and  he  having  become  bankrupt, 
the  cautioners  paid  the  amount  of  the  bills, 
and  obtained  an  assignation  of  them,  and  one 
of  the  cautioners  was  an  obligant  on  one  of  the 
bills.  Held  that,  having  paid  his  own  half, 
in  respect  of  his  cautionary  obligation,  he  was 


not  bound  also  to  relieve  the  co-cautioner  of 
the  other  half,  in  respect  of  his  indorsation. 
Jurron  v.  Smith  &  Co.,  17  June  1803,  F.  C.  ; 
M.  "Bill  of  Exchange  n  App.  No.  14. 

101.  Co-Cautioners— Belief— Bill  of  Ex- 
change.— One  of  three  co-acceptors  (who 
were  cautioners  for  a  fourth)  having  paid  part 
of  the  bill,  held  entitled  to  relief  from  the 
other  two  only  pro  rata.  Laing  v.  Anderson, 
1827,  5  S.  861. 

102.  Co-Cautioners— Belief— Cash-Credit 
—Payment  by  One  Obligant— Drafts  Ap- 
plied for  His  Behoof, — A,  who  was  co-obligant 
in  a  cash-credit  bond  in  name  of  B,  C  &  Co.,  a 
firm  of  which  B  and  C  were  the  onlv  partners, 
paid  up  a  balance  on  the  bond  created  by  drafts, 
applied  partly  in  extinction  of  a  balance  under 
a  previous  cash-credit  in  which  A  and  B  were 
liable,  and  partly  in  payment  of  a  private  debt 
due  to  A  by  B.  Held  that  A  was  not  entitled 
to  relief  from  C.  Ershine  v.  Cormack,  1842, 
4  D.  1478  ;  14  J.  664* 

103.  Co-Cautioners— Belief— Liberation 
— Giving  Time. — Two  parties  were  cautioners 
under  a  cash-credit  bond.  One  of  them  paid 
up  the  bond  and  took  an  assignation.  There- 
after he  accepted  a  bill  from  the  principal 
debtor,  and  subsequently  surrendered  that 
bill,  and  took  another.  Held  that  he  had 
thereby  lost  his  recourse  against  his  co- 
cautioner.  Hume  v.  Youngson,  1830,  8  S.  296  ; 
6  Fac.  247* 

104.  Co-Cautioners— Belief— Obligation 
of  Belief  by  One  to  Other— Belief  against 
Principal — A  and  B  were  cautioners  under  a 
cash-credit  for  C.  A  had  granted  a  letter  of 
total  relief  to  B.  D,  at  the  instance  of  A,  paid 
up  the  amount,  took  an  assignation,  and 
charged  C.  Held  that  he  was  not  bound  to 
accept  payment  from  B,  while  B  refused  to 
discharge  his  right  of  relief  against  A,  and 
that  therefore,  by  refusing  B's  offer  of  payment, 
he  was  not  barred  from  proceeding  against  C. 
Clarke  <fc  Highgate  v.  Wilson,  1830,  8  S.  1025  * 

105.  Co-Cautioners  —  Belief  —  Payment 
by  Cautioner  of  His  Share.— Held  competent 
for  a  cautioner  threatened  with  diligence,  who 
has  paid  only  his  share  of  the  debt,  to  call 
upon  his  co-cautioner  to  pay  his  proportion. 
Low  v.  Farquharson,  1831, 9  S.  411 ;  6  Fac.  290  * 

106.  Co-Cautioners— Payments  by  Debtor 
to  One  Cautioner — Communication  —  Pri- 
vate Debt.— One  cautioner,  after  the  known 
embarrassment  of  the  principal's  affairs,  and 
after  a  consultation  as  to  measures  for  the 
benefit  of  all,  held  not  entitled  to  apply  in- 
definite payments  in  extinction  of  his  private 
claims.     Christie  v.  Reid,  1826,  4  S.  36a* 

107.  Go-Cautioners  — Belief —Primary 
and  Secondary  Cautioners— Bight  of  Total 
Belief  against  Primary.— A  and  B,  two  dis- 
tressed cautioners,  granted  to  each  other 
promissory-notes,  eacfi  for  half  the  debt,  and 
indorsed  them  to  the  creditor.  C,  interposing 
as  cautioner,  put  his  name  as  indorser  on  the 
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note  granted  by  A,  and  as  joint  granter  on  that 
by  B.  The  note  granted  by  A  was  paid.  C 
was  charged  to  pay  the  other.  Held,  in  the 
circumstances,  that  there  was  no  evidence  to 
prove  division  of  liability,  and  that  G  was 
therefore  entitled  to  relief  from  A.  Walker  v. 
Inglis,  1830,  4  W.  &  S.  40.    Affg.  5  S.  726  * 

108.  Co-Cautioners— Belief—  Banking  by 
Solvent  on  Insolvent  Cautioner's  Estate.— 
One  of  two  cautioners  and  the  principal  debtor 
were  insolvent.  The  other  cautioner  paid  up 
the  whole  debt  and  took  an  assignation.  Held 
that  he  was  entitled  to  rank  on  the  insolvent 
cautioner's  estate  for  only  one-half  of  the  debt, 
and  not  for  the  whole,  to  the  effect  of  recovering 
one-half  of  the  debt.  Maxwell's  Ors.  v.  Heron's 
Trs.,  1794,  3  Pat.  350.    Revg.  M.  2156  * 

109.  Co-Cautioners— Relief— Securities- 
Communication. — Two  persons  bound  them- 
selves as  cautioners  for  the  owner  of  a  ship, 
and  one  of  them  received  a  vendition  of  the 
ship  in  security,  paid  the  debt,  took  an  as- 
signation, and  charged  his  co-cautioner.  Held 
that,  having  a  fund  of  the  debtor  in  his  hand 
sufficient  to  pay  the  full  debt,  he  was  bound  so 
to  apply  it,  and  therefore  had  no  claim  against 
the  co-cautioner.  Cowan  v.  Thorn,  1802, 
Hume  85. 

110.  Co-Cautioners— Relief— Securities- 
Communication— Assignation.— A,  B,  C  and 
D  were  cautioners  under  a  cash-credit  bond.  A 
died  insolvent.  B  paid  the  sum  due  under 
the  bond  and  took  an  assignation.  Held  that 
he  was  entitled  to  recover  from  C  one-half  of 
the  amount  due  under  the  bond,  on  assigning 
to  that  extent,  the  bond  and  a  collateral 
security.    Finlayson  v.  Smith,  1827,  6  S.  264  * 

111.  Co-Cautioners  —  Belief  —  Separate 
Bonds. — A  cautioner  in  a  bond  of  corroboration, 
on  paying  the  sum  due,  held  entitled  to  relief 

rnst  the  cautioner  in  the  original  bond  to 
extent  only  of  one-half.    Murray  v.  Butler, 
1723,  Robert.  465  * 

112.  Go-Cautioners  —  Belief  —  Separate 
Bonds. — One  of  two  cautioners,  in  a  cash- 
credit  bond  to  a  bank,  died,  and  the  bank 
got  another  cautioner  who  corroborated  the 
original  bond,  and,  as  a  principal  concerned 
in  the  said  credit,  bound  himself  conjunctly  and 
severally  "with  the  obligants  in  the  said 
bond."  He  took  no  bond  of  relief  from  the 
debtor.  Held  that  he  was  liable  in  relief  to 
the  other  cautioners  pro  rata.  Lennox  v. 
Campbell,  18  May  1815,  F.  C  * 

113.  Co-Cautioners  —  Belief  —  Separate 
Bonds— Bond  of  Presentation— Collusion. 
— A,  being  charged  on  a  bill,  brought  a 
suspension,  B  being  his  cautioner.  On  the 
suspension  being  refused,  the  charger  had  A 
apprehended,  whereupon  C  granted  a  bond  of 
presentation  under  which  he  had  ultimately  to 
pay  the  amount  of  the  bill.  C  obtained  an 
assignation  of  the  debt  from  the  charger,  and 
then  charged  B  on  his  cautionary  obligation. 
Held  that  the  transaction  being  a  collusive  one 
between   A  and    C,  0    was  not  entitled  to 


relief  from  B.    Smith  v.  Ogle,  11  Dec.  1811, 
F.  C. 

114.  Co-Cautioners  —  Security  —  Com- 
munication.— A  and  B  were  cautioners  for 
C  under  a  bond  to  a  bank.  Under  missives 
of  lease  between  A  and  C,  executed  at  the 
same  time,  it  was  provided  that  C  should,  at 
the  expiry  of  the  lease,  have  a  claim  for 
meliorations,  but  that  A  should  be  allowed  to 
retain  any  sum  paid  by  him  under  the  bond 
against  the  claim  for  meliorations,  and  further 
that  the  obligation  for  meliorations  "shall 
not  take  place  until  A  is  fully  relieved"  of 
such  sum.  Held,  when  the  bond  had  been  paid 
up  by  A  and  B,  that  B  could  not  compel  A 
to  communicate  a  share  of  the  value  of  the 
meliorations.  Murray  v.  Miller,  1832,  10  S. 
706;  7Fac.547* 

115.  Co-Cautioners  —  Security  —  Com- 
munication—Security of  Private  Debts 
and  of  Belief — One  of  two  co-cautioners 
having  got  from  the  principal  debtor  a  con- 
veyance of  property  in  security  of  private 
debts  due  to  him  by  the  principal  debtor  and 
of  his  relief,  held  bound  to  communicate  the 
benefit  of  that  security,  though  it  was  not 
more  than  sufficient  to  pay  the  private  debts 
and  his  own  half  of  the  cautionary  obligation. 
MiUigan  v.  Glen,  20  May  1802,  F.  C. ;  M. 
"  Cautioner  "  App.  No.  2. 

116.  Co-Cautioners  —  Separate  Obliga- 
tions —  Security— Communication.  —  Three 
cautioners  granted  bond  to  pay  a  composition 
under  a  private  contract,  but  each  for  a  separate 
and  specific  amount,  and  two  of  them  obtained 
a  security  in  relief.  Held  that  the  other 
cautioner  was  not  entitled  to  the  benefit  of 
that  security.  Laurie  v.  Stewart,  6  June  1823, 
F.  C. ;  2  S.  368  * 

117.  Co-Cautioners— Several  Liability- 
Action  against  Two— Competency.— It  is 

competent  to  sue  two  of  three  co-obligants 
bound  pro  rata  in  a  cautionary  obligation  for 
payment  of  their  respective  shares  without 
calling  the  third  obligant.  M1 Arthur  v.  Scott, 
1836,  15  S.  270  ;  12  Fac  246  * 

118.  Constitution— Caution  de  judicio 
sisti  —  Extrajudicial  Arrangement.  —  A, 
being  arrested  as  in  meditations  fuga,  was 
liberated  on  an  extrajudicial  arrangement 
whereby  B  granted  a  letter  binding  himself  as 
cautioner  de  judicio  sisti.  Decree  having  been 
taken  against  A,  and  B  having  failed  to  present 
him  on  a  day  assigned  by  the  court,  held  that  his 
bond  was  forfeited,  and  decree  granted  against 
him.    Muir  v.  Collett,  1866,  5  M.  47  * 

119.  Constitution  —  Caution  de  judicio 
sisti— Duration  of  Liability.  —  It  is  not 
relevant  to  reduce  a  bond  of  presentation  of  a 
debtor  that  the  period  is  not  limited  to  six 
months.     Waddel  v.  Russell,  1808,  Hume  406. 

120.  Constitution— Cautionary  or  Prim- 
ary—Bond of  Corroboration— Co-Cautioners 
— Belief — Circumstances  in  which  held  (1) 
that  the  granter  of  a  bond  of  corroboration,  in 
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security  of  a  bond  signed  by  three  parties  as 
principal  debtors,  had  granted  it  for  behoof  of 
one  of  the  parties,  who  was  truly  the  only 
principal  debtor,  the  others  being  cautioners ; 
and  (2)  this  being  the  case,  that  in  a  question 
with  the  cautioners,  he  was  liable  pro  rata 
along  with  them.  Thorburn,  etc.  v.  Howie, 
1863,  1  M.  1169  ;  35  J.  643  * 

121.  Constitution— Cautionary  or  Prim- 
ary—" Cautioner  M— Construction,—  A  party 
is  entitled  to  the  equities  of  a  cautioner 
wherever  it  appears  clearly  from  the  trans- 
action as  set  forth  in  the  deed  that  he  is  such  ; 
though  by  subscribing  as  a  principal  obligant, 
and  the  technical  term  "  cautioner  "  not  being 
used,  he  has  not  the  benefit  of  discussion  ana 
other  legal  privileges  which  are  conferred  on 
cautioners.  Paterson  v.  Bonar  (Edinburgh  & 
Leith  Bank),  1844,  6  D.  987  ;  16  J.  439  * 

122.  Constitution— Cautionary  or  Prim- 
ary—Co-Ohligants  "as  Trustees  and  In- 
dividually "—Joint  and  Several  Liability.— 

Three  persons  in  whose  favour  a  trust-disposi- 
tion for  behoof  of  creditors  had  been  executed, 
granted  to  a  bank  an  obligation,  narrating  that 
the  bank  had  "  agreed  to  accommodate  us,"  to 
a  certain  amount,  "for  the  purposes  of  the 
trust,"  and  they  therefore  obliged  themselves, 
uas  trustees  and  individually,1'  to  repay 
whatever  sums  might  be  advanced  to  the 
specific  extent.  Held  that  the  trustees'  personal 
obligation  was  not  a  cautionary  one,  but  they 
were  liable,  conjunctly  and  severally,  as 
individuals.  Commercial  Bank  of  Scotland  v. 
SproU,  1841,  3  D.  939  ;  16  Fac.  955. 

123.  Constitution— Cautionary  or  Prim- 
ary —  Guarantee  —  Liberation  —  Acts  of 
Creditor.  —  In  order  to  induce  a  railway 
company  to  complete  their  line  to  a  certain 
town,  several  of  the  inhabitants  by  a  letter 
of  guarantee  bound  themselves  to  the  extent  of 
the  sums  written  opposite  to  their  respective 
signatures,  upon  the  secretary  of  the  railway 
company  obtaining  an  allotment  of  shares,  to 
guarantee  him  against  any  loss  which  he  might 
sustain  if  he  should  not  be  able  to  dispose  of 
the  shares  at  par  within  three  years  after  the 
opening  of  the  line.  The  line  was  opened  for 
three  years,  and  the  shares  were  never  saleable 
at  par.  Held  that  the  letter  of  guarantee  was 
not  of  the  nature  of  a  cautionary  obligation, 
but  was  a  mutual  agreement ;  and  that  the 
guarantors  were  not  freed  from  liability  by 
extensions  of  the  railway  and  the  creation  of 
preference  stock  authorised  by  a  subsequent 
Act  of  Parliament;  and  that  the  guarantors 
were  bound  to  receive  the  shares  offered  by  the 
secretary  which  had  been  allotted  to  other 
parties  and  afterwards  forfeited,  and  to 
reimburse  him  for  the  sums  he  had  paid  on 
these  shares.  Milne  v.  Kidd,  1869,  8  M. 
250 ;  42  J.  107  » 

124.  Constitution— Cautionary  or  Prim- 
ary —  Husband  and  Wife  —  Heritable 
Securities  over  Separate  Estates— Bights  of 
Husband's  Postponed  Creditors.— A  husband 
and  wife  granted  heritable  bonds  over  their 


separate  estates  in  security  of  a  loan  of  £4000, 
and  infeftment  followed.  Thereafter  the 
husband  borrowed  £5000  from  another  party, 
who  took  a  bond  over  his  estate  alone  and 
was  infeft.  The  husband's  estate  proved 
insufficient  to  meet  both  debts.  Held  that  the 
wife  was  really  cautioner  only  in  the  prior 
debt  (the  money  having  been  applied  solely 
for  the  husband's  behoof),  and  that  therefore 
the  postponed  creditor  had  no  recourse  against 
the  wife  s  estate  by  getting  an  assignation  from 
the  prior  creditor  or  otherwise.  Steuart  v. 
Maxwell,  11  Jan.  1814,  F.  C  * 

125.  Constitution— Cautionary  or  Prim- 
ary—Implied Condition— Implement.— A 
being  in  custody  on  diligence  on  a  decree  in 
absence  was  liberated  on  an  obligation  by  £ 
to  the  messenger  to  pay  the  debt.  Held  that 
B  was  liable  though  the  vouchers  of  the  debt 
were  not  delivered  to  him.  Bennet  v.  Clark, 
1843,  6  D.  285  ;  16  J.  164. 

126.  Constitution— Cautionary  or  Prim- 
ary—Liability of  One  Party  for  Goods  Sup- 
plied to  Another. — Circumstances  in  which 
one  defender  in  an  action  for  the  price  of  goods 
held  to  have  acted  as  principal  obligant,  and  not 
as  cautioner  of  the  other  defender.    Sutherland 

6  Mackay  v.  Mackay,  1867,  5  S.  L.  R.  67. 

127.  Constitution— Cautionary  or  Prim- 
ary— Married  Woman. — A  married  woman, 
with  the  knowledge  of  her  husband,  carried  on 
a  business  for  supplying  the  lower  classes  with 
clothes,  by  an  arrangement  under  which  they 
formed  themselves  into  clubs  and  granted  an 
obligatory  letter  to  a  clothier  to  pay  certain 
suras  periodically,  which  were  collected  by  the 
married  woman  who  received  from  the  clothier 
a  percentage  and  accounted  to  him  for  the 
money  received  by  her.  Held,  in  the  circum- 
stances of  the  case,  that  the  obligation  of  the 
married  woman  was  primary  ana  not  caution- 
ary, and  that  the  obligation  of  a  party  who 
afterwards  became  cautioner  for  her  was  bind- 
ing.   Buchanan  v.  Dickie,  1828,  6  S.  986  * 

128.  Constitution— Cautionary  or  Prim- 
ary—Obligation of  Belief— Undertaking  to 
See  Carried  into  Effect.— The  beneficiaries 
under  a  trust,  for  behoof  of  which  a  cash- 
credit  bond  had  been  granted,  executed  a 
minute  by  which  they  bound  themselves  to 
relieve  one  of  the  trustees  who  was  a  party  to 
the  bond  of  any  liability  under  it.  The  agent 
for  the  beneficiaries  appended  a  docquet  to  the 
minute  by  which,  on  the  narrative  that  he  had 
been  appointed  in  lieu  of  the  trustee  to  manage 
the  estate,  he  undertook  "  to  make  arrangements 
to  have  the  foresaid  obligation  carried  into 
effect  and  the  '  trustee '  relieved  from  his  cau- 
tionary obligation."  Held  that  the  docquet 
imposed  a  direct  personal  obligation  to  relieve 
the  trustee.     Bayne  v.  Russell  &  Others,  1869, 

7  S.  L.  R.  101. 

129.  Constitution— Cautionary  or  Prim- 
ary —  Promissory-Note  —  Signature  by  a 
Party  to  Believe  Himself  of  Pre-Existing 
Liability. — A,  having  purchased  certain  pro* 
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perty  with  money  advanced  to  him  by  a  bank, 
resold  to  B  at  a  profit,  who  paid  the  price 
partly  by  granting  along  with  A  a  promissory- 
note  to  the  bank,  and  partly  by  an  advance  by 
the  bank,  which  sum  advanced,  together  with 
the  sum  in  the  note,  was  credited  by  the  bank 
to  A,  in  extinction  pro  tanto  of  pre-existing 
liability.  Held  that  A's  obligation  on  the  note 
was  that  of  a  principal  debtor  and  not  a 
cautioner,  and  that  he  was  not  liberated  by 
time  being  given  to  B.  Union  Bank  v. 
M'Murray,  1873,  10  S.  L.  R.  (H.  L.)  319. 

130.  Constitution— Cautionary  or  Prim- 
ary—Bill of  Exchange.— Terms  of  corre- 
spondence on  which  held  that  one  of  two 
granters  of  a  promissory-note  was  not  merely 
cautioner  for  the  other,  but  co-principal. 
Bobinson  v.  Edgars  db  Lyon,  1826,  2  W.  &  S. 
106.    Affg.3S.  513. 

131.  Constitution— Cautionary  or  Prim- 
ary —  Septennial  Limitation.  —  A  British 
consul  who  ordered  goods  in  a  foreign  port 
from  a  merchant  there  for  a  British  flotilla,  is 
not  entitled  to  plead  the  septennial  prescription 
on  the  footing  of  being  a  cautioner.  Smith  v. 
Bell,  1829,  7  S.  771* 

132.  Constitution— Cautionary  or  Prim- 
ary— Terms  of  Bond. — Terms  of  a  bond,  which 
although  it  bore  that  five  individuals  became 
bound  jointly  and  severally,  held  to  establish 
that  four  were  only  cautioners.  Scottish  Pro- 
vincial Assurance  Co.  v.  Pringle  db  Others,  1858, 20 
D.  465  ;  30  J.  236  * 

133.  Constitution— Cautionary  or  Prim- 
ary—Undertaking to  See  Paid.— A  creditor 
in  a  bond  for  a  principal  sum,  interest,  and 
penalty,  claimed  under  penalty  the  amount  of 
her  law  agent's  account  for  requisition,  etc. 
This  claim  being  disputed  by  the  debtor's 
trustee,  his  law  agent  subsequently  obtained 
a  discharge  of  the  bond  on  payment  of  the 
principal  and  interest  and  on  his  granting  an 
obligation  to  see  the  said  account  settled  when 
taxed  under  reservation  of  the  trustee's  objec- 
tion. Held  that  this  was  a  primary  and  not  a 
cautionary  obligation.  Morrison  v.  Harkness, 
1870,  9  M.  35  ;  43  J.  19* 

134.  Constitution— Concealment— Duty 
to  Disclose. — A  party  became  bound  by  bond 
to  relieve,  to  a  certain  extent,  an  uncle  from  a 
cautionary  obligation  to  a  bank,  for  his  nephew, 
as  agent ;  and  resisted  implement,  on  the 
allegation  that  the  uncle,  when  he  took  the 
bond,  was  aware,  and  did  not  disclose,  that 
the  nephew  was  in  bankrupt  circumstances, 
but  he  admitted  that  the  uncle  did  not  exercise 
any  degree  of  personal  influence  with  him  to 
elicit  the  bond,  and  it  was  not  denied  that  no 
application  had  been  made  to  the  party  by  the 
uncle  for  the  bond.  Held  that  the  bona  was 
effectual.  Webster  v.  Christie,  1813,  1  Dow 
247. 

135.  Constitution— Concealment— Duty 
to  Disclose — Bank. — A  bank  having  required 
an  additional  bond  of  caution  for  oue  of  their 


rts  who  had  been  several  years  in  their  em- 
m  ment,  and  obtained  a  bond  covering  past 
as  well  as  future  transactions,  without  inform- 
ing the  cautioners  of  certain  circumstances  as 
to  the  situation  and  conduct  of  the  agent,  which 
might  have  induced  the  cautioners  to  refuse  to 
subscribe  the  bond,  and  which  could  be  known 
only  to  the  h&nk,—held  that  the  cautioners 
were  not  bound.  Smith  v.  Bank  of  Scotland, 
1829,  7  S.  244 ;  4  Fac.  300* 

136.  Constitution— Concealment— Duty 
to  Disclose— Cash-Credit— Applied  in  Ex- 
tinction of  Previous  Credit— Knowledge  of 
Cautioner  under  New  Credit.  —  A  party 
obtained  a  cash-credit  from  a  bank.  After 
the  credit  was  exhausted  the  bank  amalgamated 
with  another  bank.  A  new  cash-credit  was 
then  granted  by  the  united  bank  to  the  party, 
and  signed  by  a  party  as  cautioner,  who  had 
not  been  an  obligant  under  the  first  bond,  and 
was  not  aware  of  the  first  bond.  The  amount 
of  the  new  credit  was  drawn  out  and  applied 
in  extinction  of  the  previous  one.  Held  that 
the  cautioner  under  the  new  credit  was  liable 
thereunder.  Hamilton  v.  Watson,  1845,  4  Bell 
67  ;  17  J.  311.    Affg.  5  D.  280 ;  15  J.  104  * 

137.  Constitution— Concealment— Duty 
to  Disclose— Innocent  Concealment.— Con- 
cealment of  material  facts  from  a  cautioner 
when  his  bond  of  caution  was  obtained  will 
vitiate  the  bond  although  the  concealment  was 
not  wilful  or  intentional,  and  whatever  the 
motive  for  it  may  have  been.  BaUton  v. 
Matthews  &  Leonard,  1844, 3  Bell  56 ;  16  J.  502. 
Revg.  6  D.  536;  16  J.  250*  Boyal  Bank  v. 
Banken,  1844,  6  D.  1418  ;  16  J.  598  * 

138.  Constitution— Concealment— Duty 
to  Disclose— Misrepresentation.— A  bank 
made  an  arrangement  with  an  insolvent  debtor 
whereby  the  debtor  was  to  furnish  security  for 
part  of  the  debt  and  inter  alia  assign  a  policy 
of  assurance,  and  find  security  for  the  premiums 
and  interest  on  the  sum  contained.  A  bond 
and  assignation  of  the  policy  which  jproeeeded 
on  the  narrative  of  an  advance  of  £2000  was 
thereafter  subscribed  by  a  cautioner.  Held 
that  the  cautioner  for  the  premiums,  being 
induced  to  sign  the  bond  on  the  faith  of  the 
misrepresentation  contained  in  it,  for  which 
misrepresentation  the  bank  were  responsible, 
was  not  liable  under  the  bond.  Falconer  v. 
North  of  Scotland  Bank,  1863, 1  M.  704 ;  35  J. 
404* 

139.  Constitution— Ooncealmeut-j-Duty 
to  Disclose— Misrepresentation— Principal 
Debtor's  Liability  Understated-Two  cau- 
tioners signed  a  letter  of  guarantee  to  a  bank 
for  the  regular  payment  of  interest  on  an 
advance  of  £22,000  to  a  company,  in  security 
of  which  the  letter  stated  that  an  heritable 
bond  had  been  taken  for  that  sum,  whereas  it 
had  been  taken  for  £42,000.  Held  in  an  action 
by  the  bank  against  the  two  cautioners,  that  m 
one  of  the  cautioners  was  not  informed  or  made 
aware  that  the  bank  had  a  claim  to  a  large 
amount  against  the  principal  beyond  the  con- 
templated advance  of   £22,000,  he  was  not 


837 


CAUTION 


838 


bound ;  but  that  a  co-obligant  who  was  a 
director  of  the  bank  and  was  therefore  cognisant 
of  all  the  facts  was  bound.  Royal  Bank  v. 
Banken,  1844,  6  D.  1418  ;  16  J.  598  * 

140.  Constitution— Concealment— Fraud 
— Tutor-at-Law— Gratuitous.— The  brother 
of  a  fatuous  person  having  been  served  tutor - 
at-law  was  allowed  to  enter  into  possession 
and  management  of  the  ward's  estate,  without 
finding  caution.  Afterwards  the  tutor  pro- 
cured  from  his  sister  a  bond  of  caution  for  his 
whole  intromissions  from  the  commencement 
of  the  tutory.  Opinion  that,  the  bond  having 
been  granted  gratuitously  and  having  been 
procured  by  fraud  on  the  part  of  the  tutor,  and 
nothing  having  followed  on  it  respecting  the 
estate,  the  grantor  was  entitled  to  have  it 
reduced.  JVarcUaw  v.  Mackenzie,  1869,  21  D. 
940  ;  31  J.  515* 

141.  Constitution— Concealment— Mis- 
representation by  Debtor  and  Creditor- 
Liability  of  Cautioner  Belying  on  such 
Bepreeentation.— A  became  cautioner  for 
an  obligation  to  be  performed  by  B  on  the 
faith  of  a  representation  by  B  and  C,  the 
creditor  in  the  obligation.  Held  that  A  was 
not  liable  in  a  question  with  C's  creditors 
unless  the  representation  were  true.  Stein's 
Assignee*  v.  Brunton,  1834,  7  W.  &  S.  489. 
Affg.  11  S.  373. 

142.  Constitution— Concealment— Mis- 
representation —  Composition  —  Caution 
for— Pactum  illicitum  between  Creditor 
and  Bankrupt. — A  cautioner  for  a  composition 
being  charged  on  a  promissory -note  wnich  he 
had  granted  to  one  of  the  creditors  for  the 
amount  due  as  composition  on  his  debt,  sus- 
pended, on  the  ground  that  the  promissory- 
note  was  granted  under  a  pactum  illicitum 
between  the  bankrupt  and  the  charger  to 
enable  the  latter  to  receive  a  preference  over 
the  other  creditors,  and  that  he  (the  cautioner) 
had  signed  the  note  in  ignorance  of  this. 
Issues  to  try  the  question.  Dickson  v.  Lee 
Brothers,  1858,  20  D.  945  ;  30  J.  556. 

143.  Constitution  — -  Essential  Error  — 
Letter  Beferring  to  Previous  Correspond- 
ence—  Construction  —  Letter  Granted  in 
Bespect  of  Obligation  Afterwards  Held  to 
be  Ineffectual. — A,  one  of  the  cautioners  for 
a  collector  of  taxes,  bound  under  two  bonds, 
one  to  the  King  for  assessed  taxes  only,  the  other 
to  the  Commissioners  of  Supply  for  assessed 
taxes  and  land  tax,  after  some  correspondence 
with  the  Solicitor  of  Taxes  as  to  his  liability 
under  the  first  bond  for  assessed  taxes,  granted 
a  letter  in  these  terms :  "  With  reference  to 
the  correspondence  had  with  you  in  regard  to 
arrears  of  assessed  taxes  and  land  tax,  ...  I 
bind  and  oblige  myself  to  pay  ...  the  amount 
of  these  arrears."  The  words  "  land  tax  "  were 
introduced  by  mistake.  This  letter  was  com- 
municated to  the  Commissioners  of  Supply, 
who  raised  action  against  the  cautioners  under 
the  second  bond,  and  against  A  under  the 
letter.  The  cautioners  were  held  to  be  liberated 
from  their  obligation  under  the  second  bond. 


Held  that  A's  letter  was  not  sufficient  to  bind 
him  separately  for  arrears  of  land  tax.  DalzeU 
v.  Menzies,  1831,  9  S.  434  ;  6  Fac.  309* 

144.  Constitution  —  Force  and  Fear  — 
Bond  Secured  by  Illegal  Acts— Apprentice 
— Imprisonment. — A  master,  after  a  tempor- 
ary desertion  by  an  apprentice,  and  after  he 
had  returned  to  his  service,  having  caused  him 
to  be  apprehended  summarily,  and  imprisoned 
till  he  should  find  caution  to  implement  his 
indenture,  and  a  party  having  granted  bond 
accordingly,  held  that,  as  the  apprehension  and 
imprisonment  were  illegal,  the  bond  could  not 
be  enforced.  Wright  v.  APQregor,  1827,  5  S. 
855. 

145.  Constitution  —  Condition  —  Imple- 
ment—Arrestment— WithdrawaL— A  debt 
sued  for  was  arrested  by  a  creditor  of  the 

Cuer.  A  letter  was  granted,  offering  to 
me  caution  for  the  debt  claimed  by  the 
arrester  if  the  arrestment  was  withdrawn,  and 
the  money  sued  for  was  paid  to  the  pursuer. 
Held  that  departure  from  the  arrestment,  so 
as  to  permit  the  application  of  the  money 
ultimately  decerned  for  in  payment  of  debts 
due  by  the  pursuer,  was  purification  of  the 
condition  that  the  money  should  be  paid  to 
him;  therefore,  that  the  cautioner  was  liable 
to  the  arrester  for  the  debt  due  to  him.  Simp- 
son v.  Fleming,  1857,  20  D.  77  ;  30  J.  56. 

146.  Constitution— Conditions— Belief  of 
Cautioners  for  Composition  —  Different 
Composition    Afterwards    Accepted.  —  A 

bound  himself  to  relieve  two  cautioners  for 
payment  of  a  composition  of  10s.  in  the  pound 
of  the  debts  of  a  Bankrupt.  An  arrangement 
was  afterwards  entered  into  whereby  some  of 
the  creditors  accepted  a  composition  of  10s.  6d. 
in  the  pound,  9s.  being  secured  by  bills  from 
the  cautioners,  and  the  remaining  Is.  6d.  by  the 
debtor's  own  bill.  Held  that  A  was  not  liable 
to  relieve  the  cautioners.  Taylor  db  Paterson  v. 
Scoular,  1816,  Hume  108. 

147.  Constitution— Condition  — Implied 
—Ex  facie  Absolute  Obligation.-— A  party 
agreed,  in  the  event  of  a  debtor  obtaining  the 
assent  of  his  creditors  to  an  arrangement  to 
pay  his  debts  by  instalments,  for  wnich  bills 
were  to  be  {granted,  to  guarantee  the  last 
instalment  bills ;  and  on  the  faith  that  there 
had  been  a  general  accession,  gave  to  one  of 
the  creditors  an  unconditional  letter  of 
guarantee,  and  it  appeared  that  there  had 
not  been  a  general  accession.  Held  that  the 
guarantee  was  conditional,  and  that  the  condi- 
tion not  having  been  implemented,  the  granter 
was  not  liable.  Culcreugh  Cotton  Co.  v.  Maihie, 
1823,  2  S.  513  * 

148.  Constitution— Condition— Implied 
—Firm— Partner— BecaL— A  wrote  a  letter 
becoming  security  for  his  brother  for  a  sum 
which  the  letter  bore  was  to  be  placed  in  his 
hands  by  a  third  party.  The  fund  was— of  the 
date  of  the  letter,  but  without  its  having  been 
delivered — placed  in  the  hands  of  a  firm  of 
which  the  Drother  was  a  partner,  and  which 


839 


CAUTION 


840 


became  bankrupt ;  whereupon  the  letter,  which 
was  still  undelivered,  was  recalled.  Held  that 
A  had  incurred  no  liability  to  the  party 
depositing  the  money  in  the  hands  of  the  firm. 
Douglas,  Heron,  db  Co.  v.  Grant,  1774,  2  Pat. 
351. 

149.  Constitution— Condition— Implied 
— Lease. — A  party  granted  a  letter  binding 
himself  for  the  first  three  years'  rent  of  a  sub- 
set to  A  at  a  certain  rental.  A  was  put  into 
possession,  but  received  no  written  lease.  He 
deserted  in  the  second  year.  Held  that  the 
grantor  of  the  letter  was  liable  though  no  lease 
for  a  period  of  years  had  been  executed.  Grant 
v.  Macdonald,  1827,  5  S.  317* 

150.  Constitution  — Guarantee  — Bepre- 
sentation— Condition — Implied— Evidence 
—Material— Omission  from  Bond.— A  case 
was  tried  on  an  issue,  whether  a  bond  of 
guarantee  for  the  intromissions  of  a  bank  teller 
had  been  granted  in  reliance  upon  a  representa- 
tion by  the  bank  as  to  the  manner  in  which 
the  teller's  cash  was  checked,  and  whether  they 
had  failed  to  implement  the  representation. 
Held  (1)  that  evidence  as  to  the  practice  of 
checking  adopted  in  other  banks,  in  order  to 
show  that  the  bank  had  followed  it,  was  not 
admissible;  (2)  that  the  question,  whether  a 
representation  made  by  the  bank  before  the 
guarantee  was  granted  amounted  to  an  under- 
taking, depended  upon  whether  the  matter 
represented  was  material  to  the  party  putting 
the  question ;  (3)  that  it  might  be  an  under- 
taking although  it  was  not  referred  to  in  the 
bond  of  guarantee.  British  Guarantee  Associa- 
tion v.  Western  Bank  of  Scotland,  1853,  15  D. 
834  ;  25  J.  602  ;  2  Stuart  640* 

151.  Constitution  —  Form  —  Mercantile 
Law  Amendment  Act  1856,  s.  6— Indorsa- 
tion of  Bank  Cheque.- Opinion  that,  although 
indorsation  of  a  bank  cheque  may  be  in 
substance  a  guarantee,  it  is  not  invalid  because 
not  in  the  form  provided  for  guarantees  by  the 
Mercantile  Law  Amendment  Act,  19  and  20 
Vict.  c.  60,  8.  6.  Macdonald  v.  Union  Bank, 
1864,  2  M.  963;  36  J.  477* 

152.  Constitution.—  Guarantee  —  Be- 
commendation— Solvency.— Parties  by  whose 
recommendation  goods  were  consigned  to 
certain  foreign  agents,  and  who  received  a 
commission  of  two  and  a  half  per  cent,  on  the 
consignments  (on  which  they  have  made 
advances),  held  not  responsible  as  guarantees 
for  the  agents,  except  tnat  they  were  reputed 
solvent.  Fermin  de  Tastet  db  Co.  v.  McQueen, 
1824,  2  S.  747,  750  * 

153.  Constitution  — Guarantee  — Bepre- 
sentation  of  Credit— Broker— BUI  Taken  on 
Broker's  Bepresentation.— A  broker  ordered 
goods  from  a  merchant  for  his  employer,  whom 
he  named,  and  the  merchant  took  the  bill  of 
the  employer  alone.  Held,  on  the  bankruptcy 
of  the  employer,  that  the  broker  was  not  liable 
for  payment  of  the  goods,  although  he  stated 
to  the  merchant,  as  an  inducement  to  take  the 
bill  in  place  of  cash  (as  originally  stipulated), 


that  he  "had  no  doubt  of  the  debts  being 
ultimately  liquidated  with  honour."  Cowan  & 
Sloan  v.  Davidson  db  Co.,  14  Jan.  1814,  F.  C. 

154.  Constitution  — Guarantee  — Bepre- 
sentation of  Credit— Duration  of  Liability 
—  Misrepresentation  — Innocent.— A  party 
wrote  a  letter  to  another,  stating  that,  "  in  the 
event  of  any  reference  being  made  to  you 
regarding  the  responsibility  of  my  esteemed 
friend,  A,  etc.,  I  shall  feel  much  obliged  by 
your  stating  that  he  is  in  excellent  credit,  and 
possessed  of  capital  for  carrying  on  an  extensive 
business" ;  and  goods  were  sold  to  A  eighteen 
months  afterwards,  on  a  reference  to  the  holder 
of  the  letter,  and  on  the  faith  of  it.  Held  that 
the  writer  was  liable  for  the  price,  although  it 
was  not  alleged  that  the  statement  was  false 
at  the  time  the  letter  was  written.  KenMss, 
Masterman,  db  Johnston  v.  Mitchell,  1831,  9  S. 
648  ;  6  Fac  417  * 

155.  Constitution  — Guarantee— Bepre- 
sentation of  Credit— Letter  of  Introduction 
— Terms. — A  letter  of  introduction  from  one 
merchant  to  another  in  these  terms,  "If  you 
have  ...  I  suppose  J.  W.  may  purchase  a 
few  ..."  held  not  to  amount  to  a  guarantee 
so  as  to  subject  the  writer  to  damages  for  loss 
on  sales  made  to  J.  W.  Taylor  db  Cuninghame 
v.  Waddell,  1804,  Hume  93. 

156.  Constitution  —  Guarantee  —  Bepre- 
sentation of  Credit— Misrepresentation.— 
A  party  recommended  a  customer  to  a 
merchant,  with  permission  to  use  his  name 
as  an  introduction,  and,  in  answer  to  inquiries 
made  by  the  merchant,  stated  that  the  customer 
"was  perfectly  good";  that  "he  was  doinc 
a  large  trade  with  him " ;  and  that  he  would 
"  trust  him  to  the  extent  of  £200  at  any  time." 
At  this  time  he  knew  that  the  customer  had 
no  private  property,  and  that  he  had  just  failed 
in  an  attempt  to  establish  a  business  as  a 
commission  agent ;  and  shortly  thereafter  the 
customer  became  insolvent.  Held  that  the 
party  giving  the  recommendation  was  liable 
to  the  merchant  for  goods  supplied  to  the 
customer  on  the  faith  of  that  recommendation. 
Park  v.  Gould  do  Co.,  1851,  13  D.  1049 ;  23  J. 
485* 

157.  Constitution  — Guarantee  — Bepre- 
sentation of  Credit— Misrepresentation- 
Verbal — Spontaneous. — A  party  sold  cattle  to 
a  stranger,  on  a  spontaneous  statement  by  a 
third  party  that  there  was  not  a  better  man  in 
Scotland  for  the  price,  and  that  the  seller 
might  take  his  bill  at  three  months,  as  it  was 
as  good  as  one  by  the  Bank  of  Scotland :  the 
seller  thereupon  delivered  the  cattle,  and  took 
the  bill  of  the  purchaser,  who  was  then 
insolvent.  Held  that  although  the  party  was 
not  aware  of  the  insolvency,  and  the  purchaser 
was  then  and  for  some  time  thereafter  reputed 
solvent,  yet,  as  the  representation  was  spon- 
taneous, he  was  liable  for  the  bill.  Hunter  v. 
Carson,  1824,  2  S.  716. 

158.  Constitution— Guarantee— Bepre- 
sentation of  Chredit— Misrepresentation— 
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Continuing  or  Limited. — A  addressed  a  letter 
to  a  merchant,  stating,  in  regard  to  B  who 
wished  to  do  business  with  him,  that  he  "had 
been  intimately  acquainted  with  him  for  seven- 
teen years,  and  knew  him  to  be  a  sober,  in- 
dustrious man,  and  has  a  few  hundred  pounds, 
to  my  certain  knowledge ;  so  that,  in  my 
opinion,  there  is  not  the  least  danger  of  your 
doing  business  with  him  to  any  ordinary 
amount n ;  and  B  was  insolvent.  Held  that 
although  this  was  not  known  to  A,  and  B 
had  been  possessed  of  £300,  A  was  liable  as 
cautioner ;  and  that  the  obi  igation  was  a  current 
one,  and  covered  furnishings  for  eleven  months. 
iiiMs  v.  Lindsay  <£r  Adams,  1820,  Hume  116. 

159.  Constitution — Guarantee  —  Repre- 
sentation of  Credit— Concealment.— A  party 
introduced  dealers  to  a  merchant  by  a  letter, 
in  which  he  stated  their  credit  "to  be  the 
best,"  and  that  he  had  so  good  an  opinion  of 
them  "  myself,  that  I  credited  them  very  lately 
with  nearly  £1000,  which  would  be  a  great 
sum  if  I  had  not  confidence  in  their  stability  "  ; 
but  he  concealed  that  he  had  taken  heritable 
security,  and  other  circumstances  affecting  their 
credit ;  and  goods  having  been  furnished,  held, 
on  their  bankruptcy,  that  he  was  liable  for  the 
price.  Balfour,  Junor,  &  Co.  v.  Russell,  8  Mar. 
1815,  F.  C  * 

160.  Constitution  — Guarantee  — Repre- 
sentation of  Credit— Personal  to  Addressee 
—By  Two  of  Three  Parties  Named.— Scott 
addressed  a  sealed  letter  to  Sandeman,  intro- 
ducing to  him  three  persons,  and  begging  him 
to  deliver  it  "to  any  of  your  corn  or  grain 
merchants,  assuring  them  of  their  safety  in 
what  bargains  they  may  make  with  them  "  ; 
and  one  of  the  three  declined  to  avail  himself 
of  it,  and  the  other  two  delivered  it  to  Stewart, 
who,  on  the  faith  of  it,  sold  grain  to  them. 
Held  that  Scott  was  not  liable.  Stewart  v.  Scott, 
1803,  Hume  91. 

161.  Constitution— Guarantee— Repre- 
sentation of  Credit— Personal  to  Addressee. 

— A  letter  of  credit  addressed  to  and  authoris- 
ing a  particular  person  to  trust  the  bearer, 
cannot,  without  the  granter's  consent,  be 
handed  to  any  other  furnisher  so  as  to  bind 
the  granter,  as  he  must  be  presumed  to  have 
relied  on  the  prudence  of  the  person  addressed. 
C.  <k  J.  Philip  v.  Melville,  21  Feb.  1809,  F.  C  * 

162.  Constitution — Guarantee — Repre- 
sentation of  Credit— Solicited.— A  merchant 
agreed  to  sell  poods  to  another,  on  the  guarantee 
of  a  married  lady,  proprietrix  of  an  neritable 
estate  ;  and  her  son,  who  was  a  writer,  in 
answer  to  an  inquiry,  wrote  to  the  merchant, 
that  in  his  apprehension  the  merchant  could 
not  be  put  to  any  trouble  in  the  transaction. 
It  was  found  that  the  guarantee  of  the  lady 
was  null.  Held  that  the  writer  was  not 
liable  for  the  debt.  Mather  v.  Mathie,  1823, 
2  S.  263  * 

163.  Constitution — Guarantee  —  Repre- 
sentation of  Credit— Terms.— Two  parties 
spontaneously  addressed  a  letter  to  A,  a  spirit 


dealer,  in  favour  of  B,  also  a  spirit  dealer, 
stating  that  B  "  will  give  satisfaction  in  any 
transactions  he  may  have  with  you."  Spirits 
were  furnished  by  A  to  B.  Held,  on  B's 
bankruptcy,  the  granters  of  the  letter  were 
liable  to  A.  Rankine  v.  Murray  <fc  Muir, 
15  May  1812,  F.  C* 

164.  Constitution  —  Guarantee — Repre- 
sentation of  Credit  — Terms.- Terms  of 
letters  which,  in  the  circumstances,  held  not 
to  amount  to  a  guarantee.  Johnstone  v.  Owen, 
1845, 7  D.  1046 ;  17  J.  527.  Robertson  v.  Heiton, 
1868,  5  S.  L.  R.  603  * 

165.  Constitution— ImpUed— Correspond- 
ence.—  Defenders  assoilzied  by  verdict  of 
jury  in  action  laid  on  guarantee  of  price  of 
goods  contained  in  correspondence.  Wilson  v. 
Wilson,  1828,  5  Mur.  1. 

166.  Constitution— Implied— Correspond- 
ence—Guarantee— Verbal  Agreement  to 
Give. — Where  a  party  agreed  to  give  a  written 
guarantee  for  the  price  of  certain  goods,  on 
being  informed  of  the  price,  terms  of  corre- 
spondence which  held  not  to  infer  such  a 
guarantee.  Thomson  v.  M.  of  Breadalbane,  etc., 
1854, 16  D.  943 ;  20  J.  481. 

167.  Constitution— Implied— Rei  inter- 
ventus— Guarantee. — A  &  Co.,  merchants  in 
Glasgow,  despatched  a  letter,  accompanying  a 
consignment  of  goods,  to  B  &  Co.,  in  Jamaica, 
stating  that  the  consignment  was  made  on 
condition  of  the  sales  being  guaranteed.  B  & 
Co.  by  letter,  sent  by  the  first  mail  packet  after 
receipt  of  A's  letter,  refused  to  guarantee.  Two 
private  ships,  authorised  to  carry  letters,  had 
meanwhile  sailed  to  Britain.  Held  that  B  &  Co. 
had  not  guaranteed.  Watson  dc  Go.  v.  O'Reilly 
&  Co.,  1826,  4  S.  475. 

168.  Constitution— Improbative— Com- 
pany—Letter  Holograph  of  Managing 
Partner— Guarantee— Limit  of  Liability- 
Construction. — The  managing  partner  of  a 
company  granted  a  letter  of  guarantee,  holo- 
graph of  himself,  signed  with  the  company 
name,  of  a  promissory-note  of  one  of  the 
partners,  "to  the  extent  of  the  value  of  the 
stock  which  he  may  have  in  our  house,  subject 
to  the  liquidation  of  our  debts  and  engage- 
ments " ;  and  undertaking,  in  the  event  of  the 
value  of  his  stock  being  reduced  below  £10,000, 
to  apprise  the  creditor  thereof.  The  value  of 
the  stock  was  nominally  maintained  in  the 
books  above  £10,000,  but  in  reality  was 
reduced  below  it,  without  any  notice  being 
given  to  the  creditor ;  and  the  company 
ultimately  became  bankrupt.  Held  in  an 
action,  under  the  letter  of  guarantee,  against 
them  and  their  trustees,  for  the  recovery  of  the 
amount  of  the  note,  that  the  letter  of  guarantee 
was  probative;  and  that  the  company  was 
liable  to  make  payment  of  the  sum  in  the  note, 
in  so  far  as  it  could  be  shown  that  the  amount 
might  have  been  recovered  had  notice  been 
given  in  terms  of  the  guarantee.    Buchanan  v. 

\ Denniston 4  Co.,  1836,  13  S. 841 ;  10  Fac. 607* 
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169.  Constitution  —  Improbative  Writ 
— Authenticity.— A  j>arty  having  become 
cautioner  for  a  composition,  another  granted 
a  letter  of  obligation  to  relieve  him  to  a  certain 
extent  Held  that  although  it  was  not  holo- 
graph, nor  tested  in  terms  of  law,  yet  as  the 
authenticity  of  it  was  not  denied,  it  was 
binding.  Brebner,  18  Jan.  1803,  F.  C;  M. 
17000. 

170.  Constitution— Improbative  Writ- 
Executor— Act  of  Caution— Engrossed  in 
Commissary  Court  Books.— An  "act  of 
caution,"  engrossed  in  the  books  of  the  Com- 
missary Court,  held  to  bind  the  subscriber  as 
cautioner  for  an  executor,  although  not  executed 
with  the  solemnities  required  by  the  Act  1681, 
c.  5.  Smith  v.  Kerr  &  Smith,  1868,  7  M.  42 ; 
41  J.  18* 

171.  Constitution— Improbative  Writ- 
Letter  of  Guarantee— In  re  mercatoria.— 
A  letter  of  guarantee  for  the  price  of  future 
and  of  past  furnishings  amongst  merchants, 
held  valid,  though  neither  holograph  nor  tested. 
Paterson  v.  Wright,  4  July  1814,  F.  C. ;  6  Pat. 
38.    Affg.  31  Jan.  1810,  F.  C  * 

172.  Constitution  —  Improbative  —  In- 
formality—Unattested  Signature  of  Two  of 
Three  Cautioners  —  Bei  interventus.  —  A 
party  elected  trustee  on  a  sequestrated  estate 
offered  three  cautioners.  A  bond  of  caution 
was  prepared  by  the  agent  for  the  estate,  and 
sent  to  the  trustee,  who  returned  it  as  duly 
executed  by  himself  and  two  of  the  cautioners, 
with  a  request  to  the  agent  to  send  it  to  the 
other,  who  lived  in  the  same  place  with  the 
agent;  and  the  third  cautioner  signed  it. 
Thereafter  the  trustee  intromited,  ana  became 
bankrupt,  in  debt  to  the  estate ;  and  it  appeared 
that  the  subscriptions  of  the  two  first  cautioners, 
though  genuine,  had  been  adhibited  outwith 
the  presence  of  witnesses.  Held  that  the  third 
cautioner  was  not  thereby  liberated,  and 
observed,  that  the  two  others  could  not  have 
pleaded  the  above  objection,  after  allowing  the 
bond  to  be  delivered  and  acted  upon,  as  duly 
executed.  M'DougaWs  Exr.  v.  JVtghtoru  1830, 
9S.  12;  6Fac7* 

173.  Constitution- Improbative  Writ— 
Bei  interventus.— An  improbative  missive 
binding  the  granter  to  present  a  party  in 
custody  on  being  liberated,  held  binding  in 
consequence  of  the  party  being  liberated. 
APNeill  v.  Blair,  1814,  Hume  103. 

174.  Constitution— Improbative  Writ— 
Bei  interventus.— Parties  having  signed  and 
issued  a  bond  of  caution  which  was  improbative. 
in  respect  that  it  was  in  English  form,  and 
the  money  having  been  advanced  on  the  faith 
of  it,  held  that  thev  were  liable  under  it.  Church 
of  England  Life  &  Fire  Assurance  Co.  v.  Wink 
&  Others,  1857, 19  D.  1079 ;  29  J.  486  * 

175.  Constitution— Improbative  Writ— 
Bei  interventus.— A  document  inter  rusticos, 
which,  although  not  expressed  with  accuracy 
and  precision,  guaranteed  payment  of  the  price 
of  lambs,  being  followed  by  delivery  of  the  I 


lambs  to  the  purchaser,  held  binding.    Hardie 
v.  Macdonald,  1844,  6  D.  762  ;  16  J.  343. 

176.  Constitution— Improbative  Writ— 
Bei  interventus. — A  cautioner  signed  a  cash- 
credit  bond  as  co-obligant ;  and  before  another 
cautioner  had  signed  it,  or  any  sums  had  been 
drawn,  the  debtor's  mother-in-law  subscribed 
an  improbative  letter,  binding  herself  to  relieve 
the  cautioner.  Held  that  subsequent  operations 
upon  the  cash  account  constituted  rei  interventus 
sufficient  to  validate  the  letter.  Ballantyne 
v.  Carter,  1842,  4  D.  419 ;  14  J.  173* 

177.  Constitution— Improbative  Writ— 
Bei  interventus. — An  improbative  missive 
binding  a  party  as  cautioner  Tor  a  composition, 
sustained  in  respect  of  the  acceptance  of 
the  composition.  Miller  v.  Dott,  1814,  Hume 
105. 

178.  Constitution— Improbative  Writ— 
Bei  interventus. — An  informal  missive  of 
cautionry  to  pay  all  the  debts  of  a  bankrupt, 
held  binding,  because,  on  the  faith  of  it, 
diligence  was  superseded,  and  the  bankrupt 
continued  in  possession  of  his  shop  goods. 
Douglas  v.  Clapperton,  1809,  Hume  105.  Tod 
v.  Martin,  1817,  Hume  105. 

179.  Constitution— Improbative  Writ— 
Bei  interventus. — An  improbative  cautionary 
obligation,  on  the  faith  of  which  grain  was 
delivered,  held  effectual.  Balfour  v.  Thomson, 
1806,  Hume  94. 

180.  Constitution— Improbative  Writ— 
Bei  interventus. — An  improbative  cautionary 
obligation  to  pay  part  of  the  expenses  of  an 
action  held  effectual  in  respect  of  the  conse- 
quent institution  of  the  action.  Manderson 
v.  M'Minn,  1802,  Hume  90. 

181.  Constitution— Improbative  Writ— 
Bei  interventus. — Held,  with  reference  to  an 
improbative  cautionary  obligation,  that  an 
allegation  by  the  creditor  that  he  would  have 
usea  arrestment  of  the  debtor's  funds  if  the 
obligation  had  not  been  granted,  was  irrelevant 
in  support  of  the  plea  of  rei  interventus.  BUI 
v.  Dunbar,  14  June  1810,  F.  C,  footnote 
to.  Dunmore  Coal  Co.  v.  Young,  1  Feb.  1811, 
F.C. 

182.  Constitution- Improbative  Writ— 
Bei  interventus— Advance  on  Faith  of 
Subsequent  Forged  Bond.— A,  by  an  im- 
probative missive,  agreed  to  become  cautioner 
for  a  loan  to  B,  and  it  was  provided  in  the 
missive  that  a  regular  bond  should  be  drawn 
up.  A  bond  was  delivered  to  the  creditor, 
who  then  advanced  the  money.  The  cautioner's 
signature  to  the  bond  was  forged.  Held  that 
the  cautioner  was  not  liable  under  the  missive 
as  it  was  improbative ;  and  that  as  the  advance 
was  made  on  the  faith  of  the  bond  this  did  not 
validate  the  missive  rei  interventus.  Sketton 
v.  M'Laren,  1816,  Hume  106. 

183.  Constitution— Improbative  Writ— 
Bei  interventus— Homologation.— An  im- 
probative letter  of  guarantee  is  validated  by 
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homologation  and  rei  interventus.  Taylor  v. 
Simeon,  1836,  14  S.  935* 

184.  Constitution— Improbative  Writ— 
Bei  interventus— Letter  Blank  as  to  Date 
and  Address— Completion  by  Holder- 
Guarantee  of  Furnishings— Notification.— 
A  person  gave  a  letter  of  credit  in  favour 
of  a  company,  which  was  neither  dated  nor 
addressed  by  him,  binding  himself  to  guarantee 
"  the  regular  payment  at  the  ordinary  periods 
of  credit  of  whatever  purchases  they  may  make 
from  you  within  twelve  months  from  this 
date,"  and  a  partner  of  the  company  filled 
up  the  date,  and  addressed  and  delivered  it 
to  a  merchant,  who  furnished  goods  on  the 
stipulated  conditions.  Held  that  the  obligation 
was  binding,  and  that  there  was  no  necessity 
to  notify  the  furnishings.  Ewing  v.  Wright, 
2  June  1808,  F.  C;  M.  "Letter  of  Credit" 
App.  No.  1  * 

185.  Constitution— Improbative  Writ— 
Bei  interventns  —  In  re  mercatoria.  —  A 
cautionary  obligation  granted  in  re  mercatoria, 
and  followed  by  rei  interventus,  is  effectual, 
although  not  tested  in  terms  of  the  statute. 
Robertson  <&  Co.  v.  Galloway  do  Reid,  1821,  1  S. 
204. 

186.  Constitution— Improbative  Writ— 
Bei  interventns— Prospective  and  Inde- 
finite Obligation— Creditor  not  Named.— 

Question,  whether  rei  interventus  can  validate 
an  improbative  cautionary  writing,  the 
obligation  in  which  is  prospective  and  in- 
definite, and  in  which  no  creditor  is  named. 
Burnett  v.  Burnett,  1859,  21  D.  813  ;  31  J.  456. 

187.  Constitution— Improbative  Writ— 
Bei  interventus  —  Requisites  and  Proof 
o£ — A  party  granted  an  improbative  letter 
of  guarantee  to  a  banker  for  repayment  of  an 
advance  to  be  made  to  a  cattle-dealer,  and  the 
advance  was  thereafter  made.  Held  that 
although  it  was  not  a  document  in  re  mercatoria, 
vet  it  was  capable  of  being  validated  by  rei 
interventus,  and  that  it  was  not  necessary  that 
the  banker  should  aver  that  the  advance  had 
been  made  not  only  on  the  faith  of  it,  but  also 
in  the  presence  or  with  the  knowledge  of  the 
granter.  Johnston  v.  Grant,  1844,  6  D.  875 ; 
16  J.  376.    See  7  D.  390 ;  17  J.  141* 

188.  Constitution— Sequestration— Ex- 
pense of  Commission  of  Trustee— Offer  of 
Caution  not  Communicated  to  Court.— An 
offer  to  be  security  for  the  commission  of  a 
trustee  and  expense  of  a  sequestration,  de- 
livered to  the  trustee,  although  not  laid  before 
the  creditors  nor  before  the  court,  on  granting 
a  bankrupt  his  discharge  on  a  composition,  held 
effectual  to  the  trustee.  Tweedie  v.  M'Intyre, 
1823,  2  S.  361  * 

180.  Constitution— Principal  Obligation 
not  Enforceable  —  Minor  —  Apprentice.  — 

Held  that  the  cautioner  in  an  indenture  of  ap- 
prenticeship entered  into  by  a  minor  without  his 
father's  consent  is  bound  in  the  event  of  the 
minor  deserting  his  master's  service.  Stevenson 
v.  Adair,  1872,  10  M.  919 ;  44  J.  529  * 


190.  Constitution— Principal  Obligation 
not  Enforceable — Usury. — It  is  relevant  to 
set  aside  a  cautionary  obligation,  to  allege  that 
more  than  legal  interest  has  been  stipulated 
from  the  principal ;  and  it  is  not  necessary  to 
allege  that  security  was  granted  for  the 
usurious  interest.  Strachan  v.  Graham,  1823, 
2.  S.  391.    See3Mur.  434. 

191.  Constitution— Signature  by  Some  of 
Intended  Obligants  —  Bei  interventus.  — 
Three  parties  granted  bond  to  a  bank  for  a 
cash-credit,  to  be  operated  on  by  A ;  and,  on 
A's  death,  a  letter  signed  by  two  of  these 
parties,  requesting  that  the  credit  might  be 
continued  to  A's  son  in  the  terms  and  tos  the 
extent  in  their  bond,  was  delivered  to  "the 
bank,  and  acted  on.  Held  that  although  it 
was  alleged  by  these  two  parties  that  they 
signed  the  letter  on  the  faith  that  it  was  to  be 
signed  by  the  other  obligant,  they  were  liable 
to  the  bank.  Blair  (for  Bank  of  Scotland)  v. 
Taylor,  1836, 14  S.  1069 ;  11  Fac.  889  * 

192.  Constitution  — Signature  by  Some 
of  Intended  Obligants— Bei  interventus  — 
Collusion  of  Creditor. — A  bond  for  borrowed 
money  was  extended  in  the  name  of  five  co- 
obligants,  binding  them  conjunctly  and  sever- 
ally, but  four  only  subscribed,  and  the  borrowers 
thereupon  delivered  it  to  the  creditor,  and  the 
money  was  paid.  Held  that  as  it  was  not 
alleged  that  the  omission  of  the  expected  signa- 
ture had  arisen  from  any  fault  or  collusion  of 
the  creditor,  the  subscribers  were  liable  for 
the  whole.  Macdonald  v.  Stewart,  5  July  1810, 
F.  C* 

193.  Constitution— Signature  by  Some  of 
Intended  Obligants  —  Bei  interventus.  — 

Held  that  although  one  of  the  parties  to  a  cash- 
credit  bond  was  taken  bound  as  a  principal 
obligant,  yet,  as  he  was  truly  a  cautioner,  he 
was  entitled  to  the  equities  of  a  cautioner ;  and 
as  one  of  the  cautioners  had  not  subscribed 
the  bond,  he  was  not  liable  for  the  advances 
made  under  it,  though  there  was  no  special 
undertaking  by  the  bank  to  get  it  subscribed 
by  the  whole.  Paterson  v.  Bonar  (Edinburgh  de 
teith  Bank),  1844,  6  D.  987 ;  16  J.  439* 

194.  Constitution— Signature  by  One  of 
Two  Intended  Obligants  —  Alteration  — 
Liability  of  Sole  Signatory.— A  party  signed 
a  letter  of  guarantee  bearing  to  be  iointly  by 
two  persons,  on  the  faith  that  another  was  to 
sign.  No  other  did  sign,  and  the  guarantee 
was  subsequently  altered  so  as  to  be  a 
guarantee  by  the  one  party.  Held  that  he  was 
not  liable.  Loudon  v.  Jackson,  1826,  3  S. 
558* 

195.  Constitution— Signature  by  Some  of 
Intended  Obligants— Forged  Signature  of 
Others  —  Bei  interventus.  —  A  bond  by  a 
debtor  and  his  four  cautioners  was  engrossed, 
and  given  by  the  agent  of  the  lender  to  the 
borrower  "to  procure  the  signatures  of  the 
obligants.''  He  returned  it,  apparently 
signed  by  the  whole  obligants,  and  the  money 
was  paid  to  him.    He  became  bankrupt,  and 
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it  was  afterwards  discovered  that  one  of  the 
signatures  was  forged.  Held  that  it  was  the 
duty  of  the  lenders  agent  not  to  have  given 
the  borrower  control  of  the  bond,  and  that  the 
cautioners  were  free  from  all  obligation  under 
it.  Scottish  Provincial  Assurance  Co.  v.  Pringle 
de  Others,  1858,  20  D.  465  ;  30  J.  236  * 

196.  Constitution— Signature  by  One  of 
Two  Intended  Obligants— Forged  Signature 
of  Other— Judicial  Caution.— A  bond  of 
caution  in  a  suspension  bore  to  be  signed  by 
two  cautioners.  It  afterwards  appeared  that 
the  name  of  one  of  them  was  forged.  Held 
that  the  cautioner  whose  signature  was 
genuine,  though  he  had  signed  the  bond  on 
the  faith  of  its  being  also  subscribed  by  the 
party  whose  name  had  been  forged,  was  bound. 
Simpson  v.  Fleming,  I860,  22  D.  679 ;  32  J. 
256* 

197.  Constitution  — Verbal— Rei  inter- 
ventufl. — A  party  having  judicially  admitted 
that,  while  a  loan  of  money  was  in  contempla- 
tion, he,  on  a  question  by  the  lender,  said  "  he 
would  be  good  for  one-half  of  it,''  and  the 
money  having  been  afterwards  lent,  held  that 
he  was  liable  for  the  half.  Porteous  v. 
M'Beath,  1812,  Hume  98. 

198.  Constitution— Verbal— Subsequent 
to  Principal  Obligation.— A  verbal  promise 
to  see  the  price  of  goods  paid  made  subse- 
quent to  the  date  of  the  sale  is  not  binding. 
Campbell  v.  Monro,  1815,  Hume  106. 

199.  Construction— Bank  Agent— Death 
of  Cautioner— New  Bond— New  Liability. 

—  Circumstances  held  sufficient  to  establish 
that,  at  substituting  one  bond  of  caution  for 
a  bank  agent  for  another,  and  changing  one 
of  the  cautioners,  a  new  liability  was  incurred 
by  the  cautioners  for  part  of  a  past  balance 
under  the  old  bond,  not  expressly  referred  to 
in  the  new,  and  for  which  the  agent  was  not 
liable  under  the  old  bond.  Paisley  Union 
Bank  v.  Hamilton,  1831,  9  S.  488  * 

200.  Construction  — Bill  of  Exchange  — 
Accommodation  —  "Friendly  Interposi- 
tion."— A  party,  in  reference  to  bills  granted 
for  the  accommodation  of  another,  gave  a 
letter  to  the  granter,  that  "as  you  seem  to 
apprehend  that  you  may  sustain  some  loss  from 
your  friendly  interposition  in  the  business," 
guaranteed  him  "  against  this."  Held  that  the 
guarantee  extended  not  only  to  the  amount  of 
the  bills,  but  to  any  loss  arising  out  of  the 
grantees  interposition.  Sime  v.  Duncan  de  Co., 
1824,  2  S.  604. 

201.  Construction  —  Bond  of  Belief  — 
Letter  Undertaking  to  Sign  new  Bond- 
Liability  of  Granter. — A  cautioner  became 
bound  to  relieve  a  partner  on  retiring  from  a 
company  of  all  claims  as  a  partner  of  the 
company  "preceding  the  first  day  of  October 
or  in  any  manner  of  way  as  a  partner  of  the 
foresaid  concern."  The  partner  did  not  retire 
publicly  till  the  24th  of  October,  and  the 
cautioner  granted  a  letter  binding  himself  to 
sign  any  bond  so  as  to  bind  him  to  free  and 


relieve  the  partner  of  all  debts  and  claims 
affecting  the  company  prior  to  the  partner's 
retiring.  The  partner  having  been  held  liable 
for  the  price  of  goods  contracted  for  before, 
but  not  deliverea  till  after  the  24th  of 
October,  held  that  he  was  entitled  to  relief 
under  said  letter  from  the  cautioner.  Walker 
v.  Davidson,  1821,  1  S.  21. 

202.  Construction— Cash-Credit  —  Gnar- 
anteeof  Overdrafts— Continuing  or  Limited. 

— A  party  who  had  a  cash-credit  with  a  bank 
to  the  extent  of  £1000,  under  a  regular  bond, 
obtained  from  a  friend  a  letter  addressed  to 
the  bank  in  these  terms  :  "  Mr.  D.  has  men- 
tioned to  me  that  he  may  have  occasion  to 
overdraw  his  account  to  the  extent  of  £3000 ; 
and  if  he  should  do  so,  I  hereby  become  bound 
to  repay  the  same  to  you  in  the  event  of  his 
failing  to  do  it."  Held  that  this  guarantee  was 
not  limited  to  one  set  of  advances  to  the 
extent  of  £3000,  but  covered  a  course  of 
dealing  under  an  additional  cash -credit  to  that 
extent ;  and  that  the  cautioner  was  liable  for 
the  ultimate  balance,  not  exceeding  £3000. 
Forbes  <fc  Co.  v.  Dundas,  1830,  8  S.  865  ;  5  Fac 
688* 

203.  Construction— Caution  de  judicio 
sisti— Action  "  Raised  "  within  Six  Months. 
— A  cautioner  binding  himself  that  a  foreigner 
apprehended  on  a  meditatio  fugce  warrant, 
should  appear  on  being  cited  at  a  particular 
house  within  Scotland  in  any  action  raised 
within  six  months,  held  liable  for  his  non- 
appearance though  action  had  not  been 
brought  into  court,  but  had  been  executed 
within  the  six  months.  Home  v.  Smith, 
18  Nov.  1823,  F.  C.  ;  2  S.  500. 

204.  Construction— Caution  de  judicio 
sisti— Bond  of  Presentation  "  without  Sist, 
Suspension,  etc."  —  Suspension  —  Sist  of 
Process. — Held  that  the  granter  of  an  obliga- 
tion to  produce  the  person  of  a  debtor  (who 
had  been  apprehended)  upon  a  specified  day, 
u  without  any  sist,  suspension,  or  other  legal 
impediment,"  and  failing  that,  <:to  pay  the 
whole  sums  and  interest"  contained  in  a 
decree  pronounced  in  absence,  was  bound, 
where  tne  debtor  was  presented  on  the  speci- 
fied day,  but  under  the  protection  of  a  note  of 
suspension  passed  and  intimated,  to  pay  the 
sum  in  the  decree ;  and  was  not  entitled  to  have 
process  sisted  until  it  should  be  ascertained 
whether  the  sum  in  the  decree  in  absence  was 
really  due.  Cheyne  v.  M'Donald,  1863,  1  M. 
960;  35  J.  559* 

205.  Construction  —  Caution  de  judicio 
sisti  —  Bond  of  Presentation  —  Time.  —  A 

party  obtained  the  liberation  of  a  debtor  from 
a  messenger's  custody,  by  binding  himself  to 
present  the  debtor  at  his  office  "by  one 
o'clock"  on  the  following  day.  The  debtor 
came  to  the  office  at  half-past  twelve  to 
surrender  himself,  at  which  time  the  creditor 
and  messenger  had  not  arrived.  The  debtor 
then  went  out,  and  the  creditor  and  messenger 
came  at  one,  and  waited  till  a  quarter  past 
one  ;  and  the  debtor  having  returned  at  half- 
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past  one,  the  cautioner  sent  notice  to  the 
creditor,  at  or  before  a  quarter  to  two,  that 
the  debtor  was  in  attendance  to  underlie  the 
diligence.  Held  that  the  bond  had  been 
sufficiently  implemented.  M'Gown  v.  Neilson, 
1829,  8  S.  142;  5  Fac.  134. 

206.  Construction  — Caution  de  judicio 
siati  —  Discrepancy  between  Petition  for 
meditatione  fugse  Warrant,  and  Subsequent 
Action  for  Payment— Liability  of  Cau- 
tioner.— In  a  petition  for  a  meditatio  fuqce 
warrant,  presented  by  a  woman  against  the 
alleged  father  of  an  illegitimate  child,  of 
which  she  was  then  pregnant,  to  secure  her 
claim  for  inlying  expenses,  etc.,  the  intercourse 
with  the  alleged  father  was  stated  to  have 
taken  place  between  8th  and  27th  of  August. 
A  bona  of  caution  "  de  judicio  sisti  in  any  action 
for  payment  of  the  debt  specified  in  the 
petition"  haying  been  granted,  held  that  the 
obligation  applied  to  an  action  subsequently 
brought,  in  which  the  date  of  the  alleged 
intercourse  was  given  as  on  or  about  the  11th 
of  July,  and  subsequently  during  that  month. 
Ormond  v.  Borrie,  1866,  4  M.  569  ;  38  J.  291  * 

A  obtained  from  B  a  letter  authorising  the 
liberation  of  C  incarcerated  for  debt  due  to  £, 
and  granted  an  obligation  to  return  C  to 
prison  after  a  specifiea  time  or  to  pay  the  debt. 
C  after  being  liberated  returned  to  prison,  but 
was  subsequently  allowed  to  leave,  the  dili- 
gence for  his  incarceration  being  inoperative  in 
respect  of  B's  letter.  No  intimation  was  sent 
to  B.  Held  that  A  was  liable  for  the  debt. 
WFarlane  v.  Whilson,  1834, 12  S.  699. 

207.  Construction  —  Co -Cautioners  — 
Joint  and  Several  or  Joint  —  Separate 
Guarantees  for  Three  Months— Bills  within 
the  Three  Months  but  not  Payable  till  after. 
— Two  parties  granted  separate  letters  to  a 
private  banker,  by  which  each  bound  himself, 
along  with  the  other,  to  "  guarantee  to  you,  to 
the  extent  of  £800,  on  account  of  H.,  S.,  & 
Co.,  for  three  months  from  this  date."  Held 
that  the  obligation  was  joint,  and  not  joint  and 
several;  and  that  it  covered  all  advances 
made  or  bills  discounted  within  the  three 
months,  though  not  payable  till  beyond  that 
period.  Alexander  v.  Scott,  1827,  6  S.  150; 
3  Fac.  142  * 

208.  Construction— Co-Cautioners  — Sig- 
nature by  Firm  and  Partners— Relief!— A 
cash-credit  bond  was  signed  by  the  principal 
debtor  and  by  one  party  and  a  firm  and  the 
individual  partners  of  that  firm  as  cautioners. 
Held  that  there  were  only  two  cautioners  and 
that  the  individual  partners  and  the  firm 
were  together  liable  in  one  half.  Christie  v. 
Reid,  1826,  4  S.  368  * 

209.  Construction  — Co-Cautioners— Sig- 
nature by  Firm  and  Partners  thereof  "  as 
Partners  and  as  Individuals"— Relief: — 
A  cautionary  obligation  in  a  cash-credit  bond 
was  undertaken  by  "  J.  G.,  J.  M.,  and  C.  G.  &  Co. 
as  a  company,  and  R.  B.  C.  and  W.  G.  the 
individual  partners  of  that  company,  as  such 
partners  and  as  individuals."    In  a  question 


of  relief  anions  the  cautioners,  held  that  the 
obligations  of  K.  B.  C  and  W.  G.,  as  in- 
dividuals, were  superadded  to  the  obligation  of 
the  company  of  which  they  were  partners,, 
and  that  there  were  therefore  five  cautioners. 
Macbride  v.  Clark,  Grierson,  db  Co.,  1865,  4  M. 
73  ;  38  J.  50  * 

210.  Construction  —  Co  -  Cautioners  — 
Joint  and  Several — An  obligation  by  two 
parties  that  another  should  restore  hired 
furniture,  but  limiting  their  liability  to  a 
value  not  exceeding  £60.  held,  on  failure  to 
restore,  to  be  joint  and  indivisible.  Darlington 
v.  Gray,  1836,  15  S.  197 ;  12  Fac.  193* 

211.  Construction— Factor— Obligation 
to  do  Exact  Diligence— Liability  of  Cautioner 
to  Account.— Held  that  a  bond  of  caution  for 
a  factor  loco  tutoris  was  effectual  to  compel 
the  cautioner  to  account  for  the  factor's  in- 
tromissions though  the  bond  was  only  to  the 
effect  of  binding  the  factor  to  do  exact 
diligence  in  the  performance  of  his  office. 
Bremner  v.  Ker,  1837,  2  S.  &  M'L.  895.  Affg. 
14  S.  180.  See  1  Bell  280 ;  1  D.  618  ;  14  Fac. 
704* 

212.  Construction— Factor  to  Hospital- 
Intromissions  with  Bents  and  Money 
Raised  by  Bills— Liability  of  Cautioners.— 

Cautioners  for  a  factor  to  an  hospital  were 
bound  for  the  faithful  exercise  of  his  office, 
and  doinff  exact  diligence  for  recovering  the 
debts  ana  rents  owing  to  the  hospital,  as 
factors  are  by  law  bound  to  do,  and  as  he  was 
bound  by  the  terms  of  his  appointment.  Held 
that  they  were  not  liable  for  the  faithful 
application  of  monies  impressed  into  his  hands 
by  the  directors  of  the  nospital,  by  means  of 
discounting  bills  and  effecting  loans  ;  but  that 
they  were  not  entitled  to  take  credit  for 
payments  made  with  those  monies,  to  the 
effect  of  discharging  the  factor  of  the  claims 
against  him  for  rents.  Patrons  of  Coioan's 
Hospital  v.  Robertson,  1832,  11  S.  81* 

213.  Construction  —  Condition  —  "  De- 
mand  Payment  "—Bequest  for.— A  cautioner 
in  an  obligation  which  contained  a  stipulation 
that  the  creditor  should  not  "  demand  pay- 
ment," of  any  part  of  an  old  debt  due  by  the 
debtor  to  the  creditor,  held  not  liberated  by 
a  request  for  payment  on  the  part  of  the 
creditor,  or  by  the  application  of  a  sum 
received  by  the  creditor  from  the  debtor  in 
the  course  of  trade  in  extinction  jiro  tanJto  of 
the  old  debt  Bain  v.  Balfour  d-  Co.,  1838, 
16  S.  1097. 

214.  Construction  —  Guarantee  —  Con- 
tinuing or  Limited— Acts  of  Parties- 
Ambiguity. — A  party  gave  a  guarantee  to  a 
maltster  for  payment  "of  any  quantity  of 
malt  which  may  be  furnished  by  you  to  the 
L.  Distillery  Company,  to  the  extent  of 
£98,  6s.  8d.,,  Held,  both  from  the  sum  being 
so  specific,  and  from  the  maltster,  immediately 
thereafter,  furnishing  malt  on  credit  to  the 
extent  of  £98,  10s.,  while  other  parcels  were 
furnished  on  cash  during  the  currency  of  a 
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bill  for  the  amount,  that  it  was  not  continuous, 
but  covered  only  one  transaction.  Observed 
that  any  ambiguity  was  to  be  taken  in  favour 
of  the  cautioner.*  Baird  v.  Corbett,  1835, 
14  S.  41 ;  11  Fac.  27  * 

215.  Construction  —  Guarantee  —  Con- 
tinuing or  Limited— Cash-Credit. — Letters 
which  held  to  import  a  cautionary  obligation 
for  a  current  cash-credit,  and  not  merely  for  a 
single  set  of  transactions  to  the  extent  of  the 
sum  mentioned  in  the  guarantee.  Houston's 
Exrx.  v.  Spelt's  Trs.,  1834,  12  S.  879 ;  9  Fac. 
468* 

216.  Construction  —  Guarantee  —  Con- 
tinuing or  Limited— Limit  Applicable  to 
Guarantee  or  to  Purchaser. — A  guarantee 
was  given  for  payment  of  any  purchases,  "  not 
exceeding  £200  sterling  in  all,  within  four 
months."  Within  that  period  purchases 
were  made  to  the  amount  of  £377,  and  pay- 
ments to  the  amount  of  £174.  Held  that  the 
balance  due  was  covered  by  the  guarantee  to 
the  amount  of  £200,  and  that  the  payment  of 
the  price  of  the  first  £200  worth  of  goods 

?urchased  did  not  extinguish  the  guarantee. 
'ermant  <k  Co.  v.  Burden,  1859,  21  D.  631  ; 
31  J.  342* 

217.  Construction  —  Guarantee  —  Con- 
tinuing or  Limited— Overdraft  on  Account 
Current. — A  letter  of  guarantee  granted  to  a 
bank  in  respect  of  its  allowing  a  party  to 
overdraw  his  account  current,  held  in  the 
circumstances  to  be  a  continuing  guarantee. 
Caledonian  Banking  Co.  v.  Kennedy's  Trs.,  1870, 
8  M.  862  ;  42  J.  520  * 

218.  Construction  —  Guarantee  —  Con- 
tinuing or  Limited — Terms  of — A  letter  in 
these  terms — "Do  you  supply,  wholesale, 
tobacconists'  fancy  goods  in  bronze  and  steel 
boxes,  etc.  ?  If  so,  be  pleased  to  quote  prices, 
with  samples.  They  arc  for  W.  S.  Murray,  a 
son  of    the  writer,  and   his    trade  will    be 

riranteed  by  M.  &  Co.  (Signed)  Murray 
Co.,"  held  to  be  a  continuing  guarantee. 
Veitch  v.  Murray  db  Co.,  1864,  2  M.  1098 ; 
36  J.  537  * 

219.  Construction— Guarantee  of  Belief 
— Continuing  or  Limited. — A  granted  to  £ 
a  letter  of  guarantee  in  the  following  terms : 
"  As  you  have  become  security  to  Clydesdale 
Bank  for  £150  on  account  of  J.  W.,  for  the  pur- 
pose of  assisting  him  in  his  business,  I  hereby 
guarantee  you  against  any  loss  by  your  doing  so." 
Held  that  this  letter  was  to  be  construed  as  a 
guarantee  from  loss  by  one  advance  of  £150, 
and  could  not  be  held  to  be  a  continuing 
guarantee  of  relief  in  security  of  advances  on 
a  cash-credit  account.  Scott  v.  Mitchell,  1866, 
4  M.  551 ;  38  J.  282* 

220.  Construction  — Guarantee  against 
Loss  on  Railway  Shares  —  Relevancy.— A 

number  of  persons  bound  themselves  severally, 
to  the  extent  of  the  sums  written  opposite  to 
their  respective  signatures,  to  guarantee 
another  against  any  loss  arising  from  his  not 
being  able  to  dispose  of  400  railway  shares  at 


or  above  par  within  a  certain  time.  In  an 
action  against  one  of  the  guarantors  for  £200 
(the  sum  written  opposite  to  his  subscription), 
which  was  libelled  as  "  the  amount  of  deposit 
and  calls  upon  an  allotment  of  20  shares  of 
£10  each," — objection  to  the  relevancv,  that  by 
the  terms  of  the  guarantee  the  defender's 
liability  was  not  undertaken  in  connection 
with  any  particular  number  of  shares,  but 
simply  for  a  sum  of  £200,  repelled.  Milne  v. 
Souter,  1868,  6  M.  977 ;  40  J.  558  * 

221.  Construction— Guarantee— Bill  of 
Exchange  —  Negotiation.  —  Watt  gave  to 
Wiseman  a  letter  addressed  to  a  bank  agent, 
in  these  terms  :  "  Should  Mr.  Wiseman  present 
his  acceptance  to  you  at  four  months  date  for 
£30  sterling,  I  shall  indorse  the  same  on  pre- 
sentation." Wiseman  presented  the  letter  and 
a  bill  accepted  by  him,  but  having  no  drawer's 
name,  dated  on  the  following  day  for  £30  at 
four  months  to  the  bank,  who  discounted  it, 
but  did  not  present  it  for  indorsation,  nor  take 
a  protest  when  it  was  dishonoured,  but  sent 
notice  to  Watt  within  fourteen  days  thereafter. 
Held  that,  according  to  the  import  of  the  letter, 
Watt  was  bound  to  pay,  and  could  not  plead 
that  there  had  not  been  due  negotiation. 
Watt  v.  National  Bank,  1839,  1  D.  827 ;  14 
Fac.  900  * 

222.  Construction  —  Guarantee  —  Del 
credere  Agency. — A  letter  binding  a  party 
"  to  guarantee  an  agent  for  4  per  cent,  for  com- 
mission and  guarantee,"  held  merely  to  bind 
the  party  to  make  good  the  price  for  which  the 
agent  should  sell,  and  that  such  agent  should 
possess  ordinary  skill  and  good  character. 
Colder  v.  Aitchison  6  Co.,  1831,  5  W.  &  S.  410. 
AfFg.  9  S.  777  ;  6  Fac.  558* 

223.  Construction  —  Guarantee  —  Dura- 
tion of  Liability.— A  letter  written  in  March, 
bearing,  "On  receipt  of  this,  please  advise 
J.  W.  of  the  prices  of  your  clover  and  other 
seeds,  and  any  orders  he  shall  give  you  we 
shall  guarantee  the  same,"— held  to  apply  only 
to  orders  for  seeds  of  that  season.  Slade  <t  (Jo. 
v.  Black  db  Knox,  1808,  Hume  95. 

224.  Construction— Guarantee  for  Agent 
—Bills  Drawn  on  Parties  from  whom  Agent 
got  Orders  —  Misrepresentation  by  the 
Agent  as  to  Orders— Liability  of  Cautioners. 

— Parties  bound  themselves  as  cautioners  to  a 
distiller  for  an  agent  in  the  sale  of  whisky, 
"  that  he  is  to  collect  the  orders  and  forward 
them  to  you ;  that  you  are  to  forward  the 
whisky  direct  to  parties  purchasing,  and  to 
value  on  them  at  the  dates  as  advised  by  the 
agent";  and  "that  we,  the  subscribers,  etc., 
guarantee  the  due  honour  and  retirement  of  all 
the  bills  so  drawn,  to  the  extent  of  £500." 
The  agent  transmitted  an  alleged  order  for  a 
quantity  of  whisky  to  be  delivered  to  a  party, 
who  had  not  agreed  to  purchase  it,  in  con- 
sequence of  which  the  whisky  was  transmitted 
by  the  distiller,  and  a  bill  for  the  price  drawn 
accordingly,  but  the  alleged  purchaser  refused 
to  accept  the  bill  or  receive  the  whisky,  which 
was  taken  possession  of  by  the  agent  on  his 
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own  account,  without  any  intimation  to  the 
distiller.  Held  that  the  cautioners  were  liable 
for  the  value  of  the  whisky.  Fraser  v.  Tait, 
1833,  IIS.  246. 

225.  Construction— Guarantee  for  Finn— 
Liability  for  Sole  Partner.— J.  W.  carried  on 
business  under  the  ostensible  firm  of  J.  W.  and 
Co.,  of  which  he  was  sole  partner.  Held  that 
a  guarantee  for  furnishings  to  J.  W.  and  Co. 
covered  furnishings  to  J.  W.  Rose  v.  Moore  <(? 
Son,  1833, 11  S.  344.* 

226.  Construction— Guarantee  for  Firm 
—  Liability  for  Bole  Partner  — Bill  of 
Exchange^-Caah-Credit.—  The  cautioner  in 
a  cash-credit  for  all  bills  on  which  the  name 
of  C.  F.  appeared,  held  liable  for  bills  accepted 
by  him  under  the  firm  of  C.  F.  and  Co., 
C.  F.  being  the  sole  partner.  Booth  v.  Com- 
mercial Bank,  16  May  1823,  F.  C. ;  2  S.  311* 

227.  Construction— Guarantee  to  Firm- 
Liability  to  Successors. — A  granted  a  letter 
of  guarantee  in  favour  of  B  addressed  to  W.  & 
Co.  The  firm  of  W.  &  Co.  was,  without  A's 
knowledge,  shortly  afterwards  dissolved,  and  a 
new  firm,  W.,  M.  &  Co.,  formed,  which  consisted 
of  the  same  partners  with  the  addition  of  M., 
and  which  continued  to  carry  on  the  business 
of  W.  &  Co.  B  delivered  the  letter  to  W.,  M.  & 
Co.,  who  made  furnishings  on  the  faith  of  it. 
Held  that  A  was  not  liable  to  them  under  the 
letter.  Bowie  v.  Watson,  M'Night  &  Co.,  1840, 
2  D.  1061  ;  15  Fac.  1144* 

228.  Construction  —  Guarantee  —  "In- 
dorsations "—Draft— A  letter  of  guarantee 
as  a  collateral  security  to  A  "or  to  any  other 
person  you  may  pass  your  indorsations  to," 
held  not  to  cever  a  draft  in  favour  of  A. 
v.  Watson,  1825,  4  S.  69  * 

229.  Construction  — Guarantee— Obliga- 
tion to  "  See  Goods  Paid  within  Six  Months 
after  Delivery  "—Mora.— An  obligation  to 
u  see  goods  paid  within  six  months  after 
delivery  "  held  to  import  that  payment  cannot 
be  required  till  six  months  after  delivery  and 
not  that  it  must  be  demanded  within  that 
period.  A  party  who  granted  such  an  obliga- 
tion held  liable  in  1816  for  goods  delivered  in 
December  1813,  a  demand  having  been  made 
in  1815.    Fraser  v.  M'Turk,  1822,  1  S.  524. 

230.  Construction— Guarantee  of  Annual 
Return— Deficiency— Subsequent  Surplus- 
Compensation. — Parties  guaranteed  to  a  water 
company  a  return  of  10  per  cent,  annually,  for 
the  expense  of  a  pipe  laid  by  the  company  for 
a  supply  of  water  of  their  properties ;  and  for 
several  years  after  the  execution  of  the  work, 
the  return  fell  short  of  10  per  cent.,  but  at  last 
exceeded  that  rate.  Held  that  the  granters 
were  liable  for  the  deficiency  for  each  year, 
and  that  the  subsequent  surplus  was  not  to  be 
imputed  in  compensation.  Edinburgh  Water 
Co.  v.  BeU,  1838,  1  D.  21. 

231.  Construction  —  Guarantee  of  Bill 
Drawn  by  A  on  B— Liability  for  Bill  Drawn 
by  C  on  B  in  Favour  of  A.— A  guarantee  that 


bill  drawn  by  A  upon  B  would  be  honoured  by 
the  latter,  held  not  to  cover  a  bill  drawn  by  C 
upon  B  in  favour  of  A.  Boss  v.  Greig,  1834, 
12  S.  427* 


.  Construction  — Guarantee  of  Bills 
Drawn  for  Goods  Sent  —  Condition  — 
Implement.  —  A  party  bound  himself  to 
guarantee  bills,  to  be  drawn  by  a  merchant  in 
Hamburgh  on  a  merchant  in  Glasgow  (who 
had  been  trading  for  some  time  with  each 
other),  for  goods  to  be  sent  to  the  Glasgow 
market,  qualified  with  a  condition  of  "  bills  of 
lading  and  invoices  having  been  regularly 
forwarded " ;  and  it  had  been  the  practice  to 
send  the  goods  and  bills  of  lading  and  invoices 
direct  to  the  Glasgow  merchant.  Held  that 
the  guarantee  did  not  apply  to  a  bill  drawn 
for  part  of  a  quantity  of  goods  shipped  to 
another  merchant  in  Glasgow,  and  which,  in 
consequence  of  his  declining  to  take  the  whole, 
was  sold  by  the  agent  of  the  Hamburgh 
merchant  to  the  Glasgow  merchant,  to  whom 
an  invoice,  but  not  a  bill  of  lading,  was  after- 
wards sent  by  the  Hamburgh  merchant 
Grieve  v.  Dow,  1839,  1  D.  738  ;  14  Fac.  815  * 

233.  Construction  —  Guarantee  of  Fur- 
nishings to  A— Liability  for  Furnishings  to 
C  on  A's  Order. — The  granter  of  a  letter  of 
guarantee  for  furnishings  which  had  been 
made  to  A  by  B  "on  credit  at  15  months," 
held  liable,  by  the  verdict  of  a  jury,  for 
furnishings  made  prior  to  the  letter  on  6 
months'  credit,  and. in  favour  partly  of  A  and 
partly  of  another  party  on  A's  order.  Raimes 
v.  Galloway,  1842,  4  D.  1167. 

234.  Construction  — Guarantee  of  Sales 
by  Agent— Liability  for  Prices  Uplifted  by 
Agent  of  Sales  Made  before  His  Appoint- 
ment.— Brewers  in  Edinburgh  appointed  a 
person  to  act  u  as  agent  for  us  for  the  sale  of 
our  ale  in  London,"  stipulating  that  •'  the  ales 
to  be  shipped  by  us"  should  be  charged  at 
certain  prices,  payment  of  which  he  was  to 
guarantee,  under  deduction  of  a  commission  ; 
and  a  party  became  bound  as  cautioner  for  the 
agent;  and,  in  particular,  that  during  the 
whole  time  he  "  shall  continue  to  act  as  agent 
foresaid,  in  consequence  of  the  above-recited 
agreement,  he  shall  well  and  truly  account  for 
and  pay  to  us  the  value  of  all  ales  sold  by  him 
for  us."  Held  that  the  cautioner  was  not 
liable  for  the  value  of  ales  not  shipped  from 
Edinburgh  under  the  agreement,  but  which 
were  then  lying  in  the  brewers'  cellars  in 
London,  although  sold,  and  the  prices  of  which 
were  received  by  the  agent,  nor  for  prices  of 
ales  sold  by  another  prior  to  the  agreement, 
although  these  prices  were  subsequently  paid 
to  the  agent.  Napier  <L'  Co.  v.  Bruce,  1842, 
1  Bell  78.    Aflg.  2  D.  556  ;  15  Fac.  596* 

235.  Construction— Guarantee  of  "Stuffs 
Furnished"  — Subsequent  or  Previous.— 
Downie,  who  had  been  in  use  to  furnish  goods 
to  Barr  on  credit,  to  an  amount  not  exceeding 
£200,  received  a  letter  of  guarantee,  by  which 
the  granter  "  engaged  to  see  you  paid  for  stuffs 
furnished  to  John  Barr  to  the  extent  of  £200, 
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at  the  usual  credit  of  four  mouths,  you  giving 
him  credit  to  the  same  amount  without 
security M ;  and  credit  was  given  to  the  extent 
of  £372.  Barr,  having  become  bankrupt,  paid 
a  composition.  Held  that  the  guarantee  was 
not  limited  to  goods  then  "  furnished " ;  and 
that  after  deducting  the  £200  (for  which 
Downie  had  agreed  to  give  credit  without 
security),  the  granter  was  liable  for  the  balance 
of  £172.    Downie  v.  Barr,  1840,  3  D.  59  * 

236.  Construction  —  Guarantee  —  Pay- 
ment of  Goods  Furnished  to  Third  Party— 
"Bills  at  Three  Months  "—Bills  Taken  at 
95  and  100  Days. —  A  party,  in  reference  to 
a  sale  of  whisky,  bound  himself  to  guarantee 
to  the  seller  payment  of  the  buyer's  "  bill  or 
bills  to  you  at  the  expiry  of  three  months." 
Held  (in  view  of  the  custom  of  the  trade)  that 
the  cautioner  was  liable  for  a  bill  at  ninety- 
five  days,  but  not  for  one  at  a  hundred  days 
from  the  date  of  the  bill,  which  date  was 
several  days  posterior  to  that  of  the  guarantee. 
Maclaggan  <£•  Co.  v.  Afacfarlane,  19  Nov.  1813, 
F.  C. ;  Hume  101* 

237.  Construction  —  Guarantee  —  Pay- 
ment  of    "  Instalments  "  —  Balance.  —  A 

party  for  whom  certain  tenements  were  being 
built  granted  to  the  builder  an  obligation  to 
pay  six  instalments  of  £100  at  certain  stages 
of  the  work,  "and  the  balance  when  the  work 
is  completed."  The  architect  appended  to  this 
obligation  the  following :  "  Dear  Sir,  I  hereby 
agree  to  see  you  paid  the  above  instalments.— 
I  am,"  etc.  Held  that  this  did  not  import  an 
obligation  to  pay  the  balance.  Rennie  v.  Smith's 
Trs.,  1866,  4  M.  669  ;  38  J.  349* 

238.  Construction— Guarantee  — Trans- 
actions Prior  to  Delivery.  — A  letter  of 
guarantee  held  not  to  cover  transactions  prior 
to  its  delivery.    Dykes  v.  Watson,  1826, 4  S.  69* 

239.  Construction— Implied  Condition- 
Implement. — Cautioners  under  a  letter  of 
guarantee  for  payment  of  bills  discounted  prior 
or  posterior  to  its  date,  held  liable,  although 
they  alleged  (but  did  not  prove)  that  it  had 
been  sot  from  them  on  an  agreement  that  cash 
should  be  given  to  the  principal  party,  whereas 
the  bills  were  put  to  the  credit  of  other  bills 
lying  over  dishonoured.  Gadell  v.  Cassells, 
1831,  9  S.  447. 

240.  Construction— Lease— Undertaking 
"to  See  Bents  Paid  "—Expenses  of  Action 
against  Tenant— Benefit  of  Discussion,— 

The  cautioner  in  a  lease  bound  himself  "to  see 
the  rents  regularly  paid  during  the  period  of 
the  lease."  Held  that,  under  this  obligation, 
and  with  reference  to  the  special  circumstances 
of  the  case,  the  cautioner  was  not  liable  for  the 
expense  incurred  in  an  action  brought  by  the 
landlord  against  the  tenant.  Opinion,  that 
such  an  obligation  entitled  the  landlord  to  go 
directly  against  the  cautioner  for  the  rent, 
without  discussing  the  tenant.  Grant  v. 
Fenton,  1853,  15  D.  424 ;  25  J.  271  ;  2  Stuart 
263*  > 


241.  Construction— Purchase  of  Ground- 
Obligation  by  Purchaser  and  Cautioner  to 
Fulfil  "whole  other  Articles  and  Condi- 
tions." etc. — A  purchaser  of  ground  became 
bound,  along  with  a  cautioner,  to  pay  a  ground- 
rent  for  the  first  three  years,  ana  to  fulfil  the 
whole  other  conditions  specified  in  a  disposition 
of  the  subjects.  One  of  these  conditions  was,  on 
a  certain  event,  to  redeem  one-half  of  the 
ground-rent  at  twenty-five  years'  purchase. 
In  an  action  for  implement  of*  this  stipulation, 
held  that  the  cautioner's  liability  was  not 
limited  to  the  payment  of  the  first  three  years1 
rent.  Mags,  of  Aberdeen  v.  Robison, 1858>  20  D. 
668 ;  30  J.  332. 

242.  Judicial  Caution— Appeal  to  House 
of  Lords  —  Interim  Execution  —  British 
Guarantee  Association. — The  court  having 
allowed  execution  pending  appeal,  on  caution 
for  repetition'' in  the  event  of  a  reversal,  a  bond 
to  be  executed  by  the  British  Guarantee 
Association  refused,  the  risk  not  being  within 
the  ordinary  business  of  the  company. 
Donaldson  v.  Findlay,  Bannatyne,  <fc  Co.,  I860, 
22  D.  1471 ;  32  J.  670. 

243.  Judicial  Caution  —  Cautioner  — 
Curators— Cautioners  for  each  Other.— The 

court  refused,  in  an  action  of  choosing  curators, 
to  accept  two  co-curators  (the  mother  and 
brother-in-law  of  the  minor,  although  of  their 
solvency  there  was  no  doubt)  as  cautioners  for 
each  other.  Grant,  1848,  10  D.  1052 ;  20  J. 
390* 

244.  Judicial  Caution— Cautioner— Com- 
position.— Held  not  to  be  a  valid  objection  to 
a  bond  of  caution  in  a  composition-contract  with, 
creditors  that  the  cautioners  were  foreigners  not 
resident  in  Scotland.    Cotton,  11  July  1812,  F.  C. 

The  court  will  not  approve  of  a  composition 
where  the  cautioners  are  not  bound  in  solidum, 
but  each  for  a  separate  sum.  Handyside,  26 
June  1811,  F.  C.  But  a  composition  approved 
where  one  cautioner  was  bound  for  the  whole, 
and  the  others  in  limited  proportions.  Gil- 
lespie <lb  Co.,  15  May  1813,  F.  C.  See  Ironside 
v.  Gray,  1842,  4  D.  629  * 

The  whole  sum  offered  by  the  bankrupt  and 
accepted  by  the  creditors  must  be  secured  by 
caution  ;  otherwise  the  court  will  not  approve 
of  it  and  discharge  the  bankrupt.  Macminn, 
10  July  1804,  F.  C. ;  M.  "  Bankrupt "  App. 
No  2. 

But  where  the  creditor  offered  a  composition 
of  8s.  with  caution  and  privately  offered  2a. 
more  without  caution,  held  that  as  this  addi- 
tional offer  did  not  appear  in  the  minutes 
discharge  might  be  granted.  Johnston  v. 
Smellie,  23  Feb.  1811,  F.  C .* 

245.  Judicial  Caution  —  Cautioner  — 
Executor-Dative— Woman.— It  is  a  rule  of 
practice  in  the  Commissary  Court  not  to 
receive  a  woman  as  cautioner  for  an  executor- 
dative,  and  the  court  will  not  interfere  with 
its  application  except  on  special  grounds. 
Judgment  of  a  Commissary  refusing  to  allow 
a  woman  of  sufficient  means  to  be  received 
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as  cautioner  for  an  executor-dative  affirmed. 
French,  etc.,  1871,  9  M.  741 ;  43  J.  408  * 

246.  Judicial  Caution  —  Cautioner  — 
Judicial  Sale— Person  outwith  the  Juris- 
diction of  the  Court.— In  a  judicial  sale,  a 
person  not  residing  within  the  jurisdiction  of 
the  court  cannot  be  received  as  cautioner  for 
the  purchaser.  Davidson  v.  Kerr,  19  Jan. 
1815,  F.  C. 

247.  Judicial  Caution— Delivery  of  Bond 
—Discharge. — The  court  will  not  order  the 
bonds  of  caution  of  curators  appointed  in  an 
action  of  choosing  curators  to  be  given  up, 
without  making  a  remit  to  the  Accountant  of 
Court,  even  wnere  discharges  are  produced 
from  the  parties  to  whom  they  have  been 
curators.  Steele  <£•  Others,  1852,  15  D.  229 ; 
25  J.  139 ;  2  Stuart  107. 

248.  Judicial  Caution— Delivery  of  Bond 
— Discharge, — Bond  of  caution  lodged  by  a 
curator  (chosen  by  a  minor)  authorised  to  be 
delivered  up  on  expiry  of  the  office,  on  pro- 
duction of  an  extrajudicial  discharge  by  the 
ward.     Rintoul,  1861,  23  D.  357  ;  33  J.  179. 

249.  Judicial  Caution— Failure  to  Find- 
Extension  of  Time.— A  factor  loco  tutoris 
being  appointed,  "  he  finding  caution  within  a 
month,  a  bond  of  caution  was  presented 
within  the  month,  but  refused,  because  not 
accompanied  by  certain  certificates  required 
by  the  clerks  of  court.  These  having  been 
obtained,  the  court  authorised  the  bond  to 
be  received,  although  the  month  bad  expired, 
due  cause  for  the  delay  having  been  shown. 
Campbell,  1855,  18  D.  292  ;  28  J.  125. 

250.  Judicial  Caution— Failure  to  Find 
in  Time. — The  bond  for  a  curator  bonis  having 
been  omitted  to  be  lodged  in  proper  time,  was 
refused  by  the  clerk.  A  note  was  then  lodged, 
praying  the  court  to  receive  it.  The  court 
refused  to  receive  the  bond,  but  of  new 
appointed  the  curator,  on  his  finding  caution. 
E. ofHarrowby,  1856, 18  D.  733* 

251.  Judicial  Caution  — Factor— Pupils 
Protection  Act   1849,   s.    27— Guarantee 

Association. — The  court  refused  to  substitute  a 
bond  of  caution  by  the  "National  Guarantee 
and  Suretyship  Association  (Limited)"  for  one 
by  a  private  individual,  as  security  for  a 
judicial  factor  under  the  Pupils  Protection  Act. 
Question,  whether  a  company  registered  under 
the  Companies  Act  1862,  is  a  company 
"incorporated  by  Act  of  Parliament,"  in  the 
sense  of  sec  27  of  the  Pupils  Protection  Act. 
Sim,  1863,  2  M.  205  ;  36  J.  102  * 

252.  Judicial  Caution  — Factor— Pupils 
Protection  Act  1849,  s.  27— Guarantee 
Association. — The  court  allowed  a  policy  of 
the  British  Guarantee  Association  to  be 
received  as  a  bond  of  caution  for  a  curator 
bonis.    Burnett,  1859,  21  D.  1197  ;  31  J.  637  * 

253.  Judicial  Caution— Factor— Pupils 
Protection  Act  1849,  ss.  2  and  11.— 
Held  that  the  Principal  Clerk  of  Court,  in  re- 
ceiving caution  for  a  judicial  factor  as  sufficient 


under  the  Pupils  Protection  Act,  was  entitled 
to  require  that  the  agent  in  the  cause  should 
certify  the  caution  to  be  sufficient,  and  to 
refuse  to  transmit  the  bond  to  the  Accountant 
of  Court  till  this  had  been  done.  Anderson's 
Factor,  1869,  6  S.  L.  R.  675. 

254.  Judicial  Caution  — Factor  — Trust 
Estate— Guarantee  Association.—!?^  that 
the  court  had  no  power  to  limit  the  amount  of 
caution  for  a  judicial  factor  on  a  trust  estate, 
and  bond  by  the  British  Guarantee  Association 
refused.    Keating,  1862,  24  D.  1266  ;  34  J.  615. 

255.  Obligation  to  Find— Factor  loco 
absentia — Recall. —Circumstances  in  which 
recall  of  a  judicial  factory  on  the  estate  of  a 
partv  who  had  disappeared,  and  was  alleged  to 
be  dead,  refused  without  caution,  but  granted 
upon  caution  being  found.  Milne  v.  Wills, 
1868,  40  J.  221. 

256.  Obligation  to  Find— Sequestrated 
Estate — Interim  Factor.— An  interim  factor 
on  a  sequestrated  estate,  who  had  got  possession 
of  the  estate,  ordained  to  find  caution,  or  other- 
wise lose  the  factorship.  Burns  v.  M'Kenzie, 
1826,  5  S.  174. 

257.  Obligation  to  Find— Suspension- 
Cautioner  for  Judicial  Factor— Negligence. 

— The  accounts  of  a  judicial  factor  were 
allowed  to  run  on  for  several  years  without 
examination,  and  were  audited  without  intima- 
tion to  his  cautioner.  Held  that  the  cautioner 
was  entitled  to  have*  a  bill  of  suspension  of  a 
charge  for  the  amount  passed  without  caution. 
Pringle  v.  Tate,  1832,  11  S.  47. 

258.  Obligation  to  Find— Suspension- 
Passing  on  Caution— Stipulation  for  Pass- 
ing on  Consignation  only— Reference  to 
Oath— Juratory  Caution— Lawburrows. — A 

clause  in  a  bond  to  a  bank  for  the  intromission 
of  an  agent,  declaring  that  no  suspension  shall 
pass  but  on  consignation  only,  is  not  an  absolute 
bar  to  suspension  on  caution.  Bank  of  Scotland 
v.  Walker,  27  June  1815,  F.  C  * 

A  note  of  suspension  containing  a  reference 
to  oath,  but  making  no  offer  of  caution,  was 
remitted  by  the  court  to  be  passed  without 
any  mention  being  made  of  caution.  Held 
that  caution  must  be  found,  unless  it  was 
specially  dispensed  with.  Gilbertson  v.  Bal- 
lantine,  1851,  13  D.  995  ;  23  J.  458  * 

A  party  charged  on  letters  of  lawburrows, 
held  (by  the  Lord  Ordinary),  entitled  to  sus- 
pend without  finding  caution,  on  proof  that  the 
application  for  the  letters  was  unnecessary 
and  without  probable  cause.  Gadois  v.  Baird, 
1856,  28  J.  682  * 

Note  of  suspension  on  juratory  caution 
refused.  Marshall  v.  Grant,  i860,  22  D.  926  ; 
32  J.  391.  WGregor  v.  Lord  Strathallan,  1862, 
24  D.  1006 ;  34  J.  493.  Logan  v.  Weir,  1870, 
8  M.  1009 ;  42  J.  616  * 

259.  Obligation  to  Find— Usufructuaria 
— Terce — Kenning. — A  wife  divorced  her 
husband,  and  was  kenned  to  her  terce.  Held 
that  the  husband  could  not  insist  for  cautio 
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usufructuaria  as  lie  did  not  allege  injury  to  the 
lands.    Ralston  v.  Leitch,  1803,  Hume  293. 

260.  Proof— Cautionary  or  Primary— Dis- 
charge of  Principal— Reference  to  Oath.— 

The  acceptor  of  a  bill  allowed  to  prove,  by  the 
oath  of  the  holder,  that  he  (the  acceptor)  was 
only  cautioner  for  another  party  primarily 
liable  for  the  debt,  and  that  the  holder  had 
discharged  that  other  party  on  a  composition. 
Hunters  v.  Evans,  1830,  9  S.  76. 

261.  Proof— Co-Obligant— Bond  of  Belief 
—Intimation  to  Creditor— Parole— Septen- 
nial Limitation. — A  co-obligant,  who  had  a 
separate  bond  of  relief,  held  not  entitled  to 
prove  intimation  thereof  to  the  creditor,  by 
parole,  so  as  to  get  the  benefit  of  the  septennial 
limitation.  Drysdale  v.  Johnstone,  1839,  1  D. 
409  ;  14  Fac.  452  * 

262.  Proof— Bei  interventna— Payment 
on   Faith   of  Guarantee— Parole.— In    an 

action  by  a  bank  on  a  letter  of  guarantee,  held 
competent  to  prove  by  parole  that  the  bank 
had  paid  a  sum  of  money  on  an  order  sub- 
sequent to,  and  on  the  faith  of,  the  guarantee. 
Grant  v.  Johnston,  1845,  7  D.  390 ;  17  J.  141. 

263.  Proof — Sufficiency — Guarantee.— 

Guarantee  by  father  of  payment  of  furnishings 
supplied  to  his  son,  held  not  proved.  Hogg  v. 
Mmorgan,  1823,  2  S.  506. 

264.  Proof— Verbal  Obligation— Simul- 
taneous with  Principal  Which  is  also 
Verbal— Future  Claims— Parole.—  Held  that 
a  cautionary  obligation,  entered  into  verbally 
at  the  same  time  as  the  principal,  which  was 
itself  verbal  and  capable  of  parole  proof,  and 
for  a  sum  then  due,  could  be  proved  prout  de 
jure.  Bell,  13  Nov.  1812  ;  Bhind  v.  Mackenzie, 
20  Feb.  1816 ;  Macewan  v.  Crawford,  13  Feb. 
1816,  F.  C  * 

265.  Proof— Verbal  Obligation— Vitiated 
Writ— Reference  to  Oath. — Before  a  defender 
had  been  assoilzied  from  an  action  founded  on 
an  informal  and  vitiated  cautionary  obligation, 
held  competent  to  prove,  by  reference  to  his  oath, 
that  he  had  verbally  contracted  such  an  obliga- 
tion.    Welsli  v.  Ker,  1823,  2  S.  126. 

266.  Proof  —  Verbal  Obligation  to 
Guarantee  Payment  of  Bill— Qualification 
of  ex  facie  Liability— Parole— Writ  or 
Oath. — The  drawer  of  a  bill  of  exchange,  sued 
along  with  the  acceptor  by  a  holder  who  had 
been  obliged  as  an  indorser  to  retire  it,  pleaded 
that  the  holder  had  put  his  name  on  the  bill 
as  an  accommodation  to  the  acceptor,  and  had 
bound  himself  to  guarantee  payment  by  him. 
He  did  not  offer  proof  by  the  defender's  writ 
or  oath.  Decree  for  pursuer  reserving  to  the 
defender  any  action  he  might  think  proper 
against  the  pursuer.  Bell  v.  M'Kune,  1831, 
9  S.  587. 

267.  Proof— Verbal  Obligation  to  Present 
— Eei  interventna— Parole.  —In  an  action  for 
the  amount  of  a  bill  the  pursuer  averred  that, 
having  arrestment  prepared  against  the  acceptor, 
he  was   induced    to  stay   execution    by  the 


defender's  oral  undertaking  to  present  the 
acceptor  on  a  specified  day ;  and  that,  as  the 
acceptor  had  not  been  presented,  the  defender 
was  liable.  Held  that  although  there  was  rei 
interventus  the  obligation  could  be  proved  only 
scripto,  and  parole  evidence  excluded.  Chaplin 
v.  Allan,  1842,  4  D.  616 ;  14  J.  250. 

268.  Termination  —  Bankruptcy  of 
Cautioner— Discharge   on    Composition. — 

A  was  surety  for  cautioners  in  a  composition- 
contract.  A  having  been  discharged  on  a 
composition  with  his  own  creditors,  question 
as  to  his  liability  as  surety  for  payment  of 
composition.    Stewart  v.  Patrick,  1821, 1  S.  96. 

269.  Termination— Bankruptcy  of  Cau- 
tioner—Guarantee— Insurance.— Held  that 
the  liability  of  an  insurance  broker,  under 
a  guarantee  to  underwriters  of  their  premiums, 
was  not  terminated  by  his  bankruptcy,  or  their 
subsequent  collection  of  the  premiums  out- 
standing, but  that  they  were  entitled  to  uplift 
what  they  could  from  the  assured,  and  to  rank 
for  any  balance  on  the  broker's  estate.  Smith 
v.  Richmond  &  Fairbairn's  Tr.,  14  May  1812, 
F.  C. 

270.  Termination  — Confuflio  — Acquisi- 
tion of  Creditor's  Bight  by  Cautioner.  TA 

party,  who  was  bound  in  a  bond  and  disposition 
in  security  that  the  subjects  should  be  sufficient 
to  pay  the  debt,  got  an  onerous  assignation  of 
the  bond  from  the  creditor  after  the  term  of 
payment  was  past.  Held  that  his  cautionary 
obligation  was  extinguished,  and  that  he  was 
entitled  to  sell  the  property.  Gray  v.  Thomson, 
1847,  10  D.  146  ;  20  J.  39  * 

271.  Termination  —  Bankruptcy  of 
Principal  —  Resumption  of  Business  — 
Guarantee  of  Purchases  —  Liability  of 
Guarantor  for  Subsequent  Purchases— In- 
definite Payment.  —  A  granted  a  letter 
guaranteeing  payment  of  all  goods  sold  by  B 
to  C  within  six  months, "  in  order  that  B  might 
have  a  sufficient  opportunity  to  obtain  satisfac- 
tion as  to  C's  trustworthiness."  Some  months 
thereafter  C  stopped  payment  and  called  a 
meeting  of  his  creditors.  B  was  aware  of  this. 
C  was  thereafter  permitted  to  continue  business, 
and  he  received  further  supplies  from  B  within 
the  six  months.  Held  that  A  was  liable  only 
for  the  sum  due  by  C  at  his  stoppage  of 
payment,  but  that  he  was  not  entitled  to  have 
the  payments  subsequent  to  that  time  applied 
in  extinction  of  that  liability.  Cochrane  <£•  Co. 
v.  Mathie,  1821,  1  S.  80 ;  Hume  115* 

272.  Termination— Caution  for  Expenses 
of  Charge — Appeal. — A  became  cautioner  to 
relieve  chargers  of  the  expenses  of  a  process  of 
suspension,  m  which  another  was  truly  inter- 
ested. The  cautioner  received  from  A  money 
for  his  relief,  and  the  reasons  of  suspension 
were  repelled,  and  a  reduction  of  the  decree 
dismissed  in  hoc  statu.  Held  that  although  the 
period  for  appealing  had  not  elapsed,  yet  the 
cautioner  was  entitled  to  bring  an  MP.  to  have 
the  money  disposed  of,  and  be  relieved  of  his 
bond ;  but  intimation,  before  answer,  ordered 
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to  be  made  to  the  suspenders.    Henderson  v. 
Wilson  &  Co.,  1824,  2  S.  720. 

273.  Termination— Death  of  Cautioner— 
Cash-Credit. — The  heir  of  a  cautioner  in  a 
bond  for  a  cash-credit  to  be  operated  on  by  the 
principal,  held  liable  for  his  share  of  a  balance 
arising  after  the  cautioner's  death.  Dudgeon 
v.  Latng,  1813,  Hume  102. 

274.  Termination— Death  of  Cautioner— 
Cash-Credit— Additional  Cautioner— Cor- 
roboration.— Held  that  the  representatives  of 
a  cautioner  in  a  cash-credit  bond  to  a  bank 
continued  to  be  liable  after  his  death  and  after 
the  bank  had  got  a  new  cautioner  in  corrobora- 
tion. Commercial  Bank  of  A  berdeen  v.  Callander, 
1801,  Hume  88. 

275.  Termination— Death  of  Cautioner— 
Caah-Credit— Liability  of  Representatives 
— Notice. — Held  that  a  cash-credit  bond  is 
effectual  against  the  cautioner's  representative 
for  a  balance  incurred  after  the  cautioner's 
death,  and  that  it  is  not  the  duty  of  the  bank, 
on  the  death  of  one  of  the  cautioners  in  such 
a  bond,  to  give  notice  to  his  representatives  of 
its  existence.  British  Linen  Co.  v.  Monteith  db 
Others,  1858,  20  D.  557  ;  30  J.  304* 

276.  Termination— Death  of  Cautioner- 
Judicial  Factor— Liability  of  Representa- 
tives—Vitious  Intromitters.  —A  cautioner 
who  became  bound  in  1795  for  a  factor  loco 
tutoris,  died  in  1804,  leaving  a  son  in  pupil  - 
larity,  and  naming  tutors  and  curators,  one  of 
whom,  as  their  factor,  intromited  with  his 
estate  for  behoof  of  the  son,  and  the  son  on 
attaining  majority  continued  to  intromit  with- 
out having  been  confirmed  executor,  and  the 
factor  loco  tuloris  died  in  1826.  Held  (1)  that 
the  cautioner's  obligation  transmitted  against 
his  representatives,  and  was  effectual  till  the 
factor  loco  tuloris  died  ;  (2)  that  the  cautioner's 
son  and  the  factor  appointed  by  the  tutors 
were  liable,  as  vitious  intromitters,  for  the 
balance  due  by  the  factor  loco  tutoris  at  his 
death,  that  of  the  son  being  limited  to  the 
sums  he  had  received  from  his  father's  estate 
after  his  majority.  Bremner  v.  Campbell,  1842, 
1  Bell  280.    Affg.  1  D.  618 ;  14  Fac.  704  * 

277.  Termination— Death  of  Principal- 
Ad  vocation— Expenses  Subsequently  In- 
curred—Liability of  Cautioner.— Held  that 
a  cautioner,  in  an  advocation  under  the 
Judicature  Act  1826,  8.  41,  is  not  liberated  by 
the  death  of  the  advocator,  and  is  liable  for 
expenses  incurred  in  the  process  after  the 
advocator's  representative  is  sisted.  Wilson  v. 
Ewing  <*  Co.,  1836,  14  S.  262  ;  11  Fac.  181. 

278.  Termination— Death  of  One  Tutor- 
Dative— Liability  of  Cautioner.— A  gift  of 
tutory-dative  was  obtained  from  the  Exchequer 
in  favour  of  three  parties  without  provision 
for  a  quorum  or  for  survivorship.  Held  that 
a  cautionary  obligation  for  one  of  these  tutors 
terminated  on  the  death  of  another  of  them, 
seeing  that  on  that  event  the  tutory  came  to 
an  end.  Scot  v.  Stewart,  1834,  7  W.  &  S.  211. 
Revg.  7  S.  333  ;  10  S.  392  * 


279.  Termination  —  Dissolution  of 
Partnership— Advances   to   Company.— A 

cautioner  for  sums  of  money  to  be  advanced  to 
a  party  by  a  company  ceases  to  be  liable  on 
dissolution  of  the  company  by  one  partner 
withdrawing,  though  the  remaining  partners 
carry  on  the  business  and  continue  the 
advances.  Elton,  Hammond,  <t-  Co.  v.  Neilson, 
24  June  1812,  F.  C* 

280.  Termination  —  Dissolution  of 
Partnership— Assumption  of  New  Partners 
— New  Partners.— A  party  bound  himself, 
jointly  and  severally,  to  a  bank,  for  sums  to  be 
paid  to  A.  M'N.,  under  the  firm  of  A.  M'N. 
&  Co.  The  only  other  partner  of  the 
company  retired,  but  no  special  notice  was 
given  to  the  bank ;  and  other  partners  were 
assumed,  and  thereafter  money  drawn  by 
A.  M'N.  under  the  above  firm.  Held  that  the 
obligant  was  liable.  Spiers  v.  Royal  Bank, 
22  June  1822,  F.  C. ;  1  S.  516* 

281.  Termination  —  Dissolution  of 
Partnership  —  Cash -Credit  —  Notice.  —A 
bank  granted  a  cash-credit,  to  be  operated  on 
by  a  company  consisting  of  three  partners,  on 
security  of  a  bond,  to  which  the  company,  and 
the  individual  partners,  as  such  and  as 
individuals,  were  parties;  and  the  bank 
continued  to  make  advances  to  the  company 
after  the  retirement  of  one  of  the  partners, 
duly  notified  in  the  Gazette,  and  specially  to 
the  bank.  Held  that  the  retired  partner  was 
not  liable  for  a  balance  arising  on  advances  so 
made.  Padon  v.  Bank  of  Scotland,  1826,  6  S. 
175;  2  Fac.  115* 

282.  Termination  —  Dissolution  of 
Partnership  —  Cash  -  Credit  —  Belief!  —  A 

company  and  two  cautioners  signed  a  bond  of 
cash-credit  to  a  bank,  to  be  operated  on  by  A, 
one  of  the  partners  of  the  company,  in  name  of 
the  company.  B,  another  partner,  having  died, 
the  company  was  thereby  dissolved,  no  notice 
of  this,  however,  being  sent  to  the  bank.  A 
thereafter  continued  to  operate  on  the  cash- 
credit  in  name  of  the  company.  Held  that  the 
cautioners  were  liable  to  the  bank  for  the 
balance  arising  after  B's  death,  but  that  they 
had  a  right  of  relief  against  B's  representative. 
Paterson  v.  Calder,  5  July  1808,  F.  C. ;  M. 
"  Society  "App.  No.  4* 

283.  Termination  —  Dissolution  of 
Partnership  —  Death  of  Partner  —  Cash- 
Credit. — Held  that  a  cautioner  in  a  bond  to 
a  bank  for  a  cash-credit,  in  name  of  a  co- 
partnery, was,  under  special  circumstances, 
bound  for  advances  made,  after  the  copartnery 
was  dissolved  by  the  death  of  a  partner,  to  a 
new  copartnery,  which  continued  the  business 
under  the  old  firm.  Aytoun  v.  Dundee  Bank, 
19  July  1844,  6  D.  1409 ;  16  J.  593. 

284.  Termination  —  Dissolution  of 
Partnership  —  Guarantee  —  Notice.  —  Held 
that  a  party,  who  bad  guaranteed  the  price  of 
goods  to  be  delivered  to  a  firm,  was  not  liberated 
by  notice  of  dissolution  of  the  firm  appearing 
in  the  Gazette,  and  that  he  remained  liable  for 
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goods  delivered  after  such  notice,  no  special 
notice  having  been  Bent  to  the  seller.  Douglas 
v.  Gordon  db  Co.,  24  Dec.  1814,  F.  C. 

285.  Termination  —  Dissolution  of 
Partnership— Death  of  Partner— Guarantee 
for  Firm. — The  dissolution  of  a  company, 
granters  of  a  letter  of  guarantee,  by  the  death 
of  one  of  the  partners,  does  not  discharge  the 
surviving  partner,  although  the  dissolution 
was  notinea  in  the  Gazette,  but  not  specially 
intimated  to  the  holders  of  the  guarantee. 
Kemp  v.  Allan,  17  June  1824,  F.  C.«  3  S.  153  * 

286.  Termination— Discharge  of  Princi- 
pal Obligation  by  Payment— Subsequent 
Assignation  of  Cautionary  Bond.— The 
seller  of  an  estate,  who  declared  the  price  a 
real  lien  in  his  disposition,  took  a  bond  of 
caution  from  third  parties,  in  further  security  ; 
and  while  in  the  course  of  operating  payment 
under  his  real  lien,  he  recovered  payment 
from  the  trustee  for  the  creditors  of  a  second 
purchaser,  and  he  then  assigned  the  bond  of 
caution  to  the  trustee.  Held  that,  as  the 
cautionary  obligation  was  discharged  when 
the  original  creditor  received  full  payment, 
the  trustee  could  not  recover  from  the 
cautioners  under  the  bond  so  assigned. 
Paton  v.  Ferrier,  1831,  9  S.  389 ;  6  Fac.  286. 

287.  Termination  —  Ground  -  Annual  — 
Disposition  by  Principal  Obligant— Lia- 
bility of  Cautioner. —  Opinion,  that  the 
cautioner  for  a  ground-annual,  payable  by 
A,  his  heirs,  executors,  and  successors,  till 
buildings  of  a  specified  value  be  erected,  is 
not  liberated  by  a  conveyance  by  A  to  a 
singular  successor.  Small  v.  Millar,  1849, 
11  D.  495 ;  21  J.  143  * 

288.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Failure  to 
Notify  Dishonour. —  Question,  whether  the 
granter  of  a  guarantee  of  a  debt  is  liberated 
by  the  creditor's  failure  to  notify  him  of  the 
dishonour  of  the  principal  debtor's  bill  granted 
in  payment'of  the  debt.  Borthwick  v.  Robertson, 
1830,  8  S.  867. 

289.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Failure  to 
Notify  Dishonour. —  An  acceptor  having 
failed  to  retire  a  bill,  the  drawer  wrote  to 
the  holder,  promising  to  see  the  amount  paid 
in  fourteen  days,  and  within  that  time  sent 
a  new  draft  for  the  amount,  at  ten  days,  on 
the  same  acceptor,  requesting  the  holder  to 
get  it  accepted,  and  to  advise  speedily.  The 
second  bill  was  received  by  the  holder,  but 
neither  accepted  nor  paid ;  and  no  notice  of 
dishonour  was  sent  to  the  drawer  for  above 
two  years,  by  which  time  the  acceptor  was 
insolvent.  Held  that  the  drawer  was  freed 
by  the  negligence  of  the  holder.  Smith  v. 
Wright,  1829,  8  S.  124  ;  5  Fac.  131. 

290.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Failure  to 
Notify  Dishonour. — Held  that  a  party  who 
had  guaranteed  payment  of  a  bill  was  not 
liberated  by  creditor's  failure  to  notify  him 


of  dishonour  till  twenty -two  days  after 
maturity,  and  observed,  that  a  party  who 
merely  guarantees  payment  of  a  bill  when 
due,  without  his  name  being  on  it,  is  not 
entitled  to  the  same  notice  of  dishonour  as 
a  drawer  or  indorser.  Brown  v.  Kirldand, 
1861,  23  D.  363  ;  33  J.  183* 

291.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Negotiation. 
— A  guaranteed  to  a  banker  on  account  of 
B  for  three  months.  Bills  were  discounted 
within  the  three  months  but  payable  there- 
after. All  the  obligants  on  the  bills  became 
bankrupt  before  the  terms  of  payment,  and 
the  banker  ranked  on  their  estates.  The  bills 
were  not  protested  when  due.  Held  that  B 
was  thereby  liberated,  although  no  injury 
could  be  instructed.  Alexander  v.  Scott,  1827, 
6  S.  150 ;  3  Fac.  142* 

292.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Negotiation. 
— A  party  drew  three  several  bills,  at  intervals, 
on  a  nouse  in  London,  each  bill  at  sixty  days' 
date,  which  he  successively  discounted  with  a 
bank  in  Aberdeen,  producing  with  each  a 
relative  letter  by  a  third  party,  "  guaranteeing 
its  regular  acceptance."  The  bank's  corre- 
spondents in  London  did  not  present  any  of 
tne  bills  for  acceptance  until  the  period  of 
payment ;  and,  before  the  first  fell  due,  the 
drawer  had  failed,  and  the  drawees  refused 
to  accept.  Held  that  the  cautioner  was  not 
liberated.  National  Bank  of  Scotland  v. 
Robertson,  1836,  14  S.  402  ;  11  Fac.  323. 

293.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Negotiation. 

— A  cautioner  who  was  bound  to  relieve  a 
bank  agent  of  all  bills  on  which  another  was 
an  obligant,  paid,  among  others,  a  bill  dated 
30th  April,  and  payable  three  months  after 
date.  Held  not  entitled  to  repetition,  though 
it  ought  to  have  been  protested  on  the  2d 
August,  whereas  it  was  not  so  till  the  3d, 
no  prejudice  apparently  arising  from  the 
omission.  Jarron  v.  Smith  d  Co.,  17  June 
1803,  F.  C;  M.  "Bill  of  Exchange"  App. 
No.  14. 

294.  Termination— Liberation— Acts  of 
Creditor— Bill  of  Exchange— Surrender- 
New  Bill  in  Substitution.— Four  parties 
guaranteed  payment  of  bills  to  the  extent  of 
£8000  by  four  separate  bills,  each  for  £2000. 
One  of  the  original  bills,  and  also  one  of  the 
security  bills,  were  given  up  by  the  creditor, 
and  another  received  in  substitution  thereof. 
Held  that  one  of  the  cautioners,  whose  consent 
was  not  obtained  to  this  transaction,  was 
quoad  hoc  discharged.  Stirling  v.  Forrester, 
1821,  1  Shaw's  App.  37 ;  6  Pat.  817. 

295.  Termination— Liberation— Acts  of 
Creditor  —  Cash  -  Credit  —  Deviation.  —  A 

letter  of  guarantee  for  £200  was  granted,  in 
consideration  of  giving  a  party  "a  credit  on 
your  house."  The  house  afterwards  spon- 
taneously arranged  with  the  party  as  to  the 
details  of  operating  on  the  credit,  and  some 
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deviation  from  the  arrangement  eventually 
occurred.  Held  that  as  the  letter  of  guarantee 
had  no  reference  to  the  subsequent  arrange- 
ment, the  cautioner  was  not  entitled  to  found 
on  the  deviation.  Ellice  <k  Co.  v.  Finlayson, 
1832,  10  S.  345  * 

296.  Termination— Liberation— Acts  of 
Creditor— Cash  -  Credit  Bonds— Operation 
on    First  after  Second   Entered  into.- 

Where  a  party  who  had  a  cash-credit  with  a 
bank  subsequently  obtained  a  second  and  more 
extended  credit,  held  in  a  question  with  a 
cautioner  on  both  the  bonds,  that  as  the  first 
had  not  been  given  up  or  cancelled,  and  there 
had  not  been  any  understanding  or  agreement 
that  the  first  account  should  be  closed  when 
the  second  was  opened,  the  cautioner  could  not 
object  to  the  bank  having  allowed  the  first 
account  to  be  operated  upon  after  the  second 
credit  had  been  entered  into.  Swan  v.  Bank  of 
Scotland,  1847,  9  D.  1062  ;  19  J.  484. 

297.  Termination— Liberation— Acts  of 
Creditor— Caution  de  judicio  sisti— Mora, 
— A,  being  cautioner  de  judicio  sisti  for  B,  the 
creditor  raised  action  against  B  within  the 
stipulated  time,  and  after  some  litigation  ob- 
tained decree.  On  the  decree  becoming  final, 
the  creditor  obtained  an  order  for  present- 
ment, which  was  repeatedly  renewed.  This 
order  not  having  been  implemented,  held  that 
A  was  liable  and  was  not  liberated  by  mora 
on  the  creditor's  part.  A  lexander  v.  Ford,  1823, 
2  S.  541. 

298.  Termination— Liberation— Acts  of 
Creditor— Caution  de  judicio  sisti  — Ac- 
tion against  Debtor  Falling  Asleep.— A 

cautioner  de  judicio  sisti  is  not  liberated,  by 
the  creditor's  allowing  the  action  against  the 
debtor  to  fall  asleep,  if  it  be  wakened  without 
any  undue  delay.  Waddel  v.  Russell,  1808, 
Hume  406. 

299.  Termination— Liberation— Acts  of 
Creditor  —  Condition  —  Implement.—  Two 
partners  granted  bills  for  a  composition  to 
their  creditors,  payable  at  distant  dates,  and 
the  creditors  were  in  the  meanwhile  to  hold 
the  stock.  The  one  partner  then  conveyed  to 
the  other  his  interest  in  the  stock,  and  agreed 
not  to  interfere  with  the  affairs  in  future,  on 
receiving  a  bill  for  a  sum  of  money  and  a 
relative  letter  of  guarantee  from  a  third  party  ; 
and  on  this  being  done,  he  retired  from  the 
company;  but  the  creditors  insisted  on  his 
superintending  the  affairs,  which  he  did.  Held 
that  this  was  not  relevant  to  relieve  the 
cautioner  from  payment  of  the  bill.  Clerk  v. 
Russell,  1825,  3  S.  541. 

300.  Termination— Liberation— Acts  of 
Creditor  —  Condition  —  Implement  —  Jus 
tertii. —  A,  a  bank  agent,  was  bound  to 
guarantee  all  bills  discounted  bv  him.  Having 
fallen  into  arrears  he  entered  mto  an  arrange- 
ment with  the  bank,  whereby  he  was  allowed 
time  to  liquidate  his  debt  by  instalments  on 
his  procuring  cautioners  to  sign  the  instalment 
bills  along  with  him.    The  bank  further  agreed 


to  deliver  up  -to  A  the  past  due  bills  which 
had  been  discounted  by  him  and  taken  posses- 
sion of  by  the  bank  on  his  failure,  and  to 
refrain  from  diligence  or  application  for  his 
sequestration  till  six  months  after  any  of  the 
instalment  bills  fell  due  and  were  not  paid. 
Before  the  expiry  of  that  period,  A  was  in 
respect  of  a  new  debt  sequestrated  on  his  own 
petition  with  the  concurrence  of  the  bank. 
Held  that  the  cautioners  were  not  liberated. 
Monteath  v.  Commercial  Bank,  1824,  3  S.  330. 

301.  Termination— Liberation— Acts  of 
Creditor  —  Condition  —  Implement  —  Mar- 
riage-Contract.— By  antenuptial  contract  the 
husband  bound  himself  and  his  heirs  to  invest 
a  sum  for  behoof  of  the  wife  in  liferent  in  the 
event  of  her  survivance,  and  the  children  in 
fee,  and  that  so  soon  as  he  should  be  called 
on  to  do  so  by  certain  of  the  trustees  ;  and  by 
relative  bond  of  caution,  his  brother,  who  was 
also  a  trustee,  bound  himself  for  the  interest 
on  said  sum,  in  the  event  of  the  husband 
failing  to  implement  his  obligation.  The 
husband  died  insolvent  without  being  called 
upon  to  fulfil  his  obligation.  Held  that  the 
brother  was  not  liberated  from  his  cautionary 
obligation.  Wilson  v.  Wishari^  1844, 7  D.  125  ; 
15  J.  520. 

302.  Termination— Liberation— Acts  of 
Creditor— Condition  —  Implement  —  Land- 
lord's Hypothec. — A  party  bound  himself  as 
cautioner  for  a  tenant,  under  the  stipulation 
that  the  landlord  should  exercise  his  right  of 
hypothec  before  having  recourse  on  him.  The 
landlord  sequestrated  the  tenant's  effects,  but 
delayed  to  sell.  Held  that  the  cautioner  was 
liberated.  APKenzie  v.  Fraser,  1830,  4  W.  &  S. 
410.    Revg.  5  S.  597* 

303.  Termination— Liberation— Acts  of 
Creditor— Condition— Banking  on  Estates 
of  Principal  Debtor.— A  party  guaranteed  to 
a  bank  payment  of  the  balance  of  a  bill  that 
might  remain  after  "  their  ranking  upon  the 
estates  "  of  the  two  acceptors,  that  of  the  one 
being  at  the  time  sequestrated,  and  the  other 
insolvent  but  not  sequestrated.  The  bank 
neither  claimed  nor  took  any  steps  as  to  the 
latter,  who  paid  a  composition  of  5s.  in 
the  pound  to  certain  of  his  creditors,  and, 
after  some  years,  died  without  leaving  any 
funds.  Held  that  the  cautioner  was  liberated. 
Drummond  v.  Rannie,  1836,  14  S.  43.7  ;  11  Fac. 
364. 

304.  Termination— Liberation— Acts  of 
Creditor— Conditions— Implement— Giving 
Time. — A  granted  to  £  a  letter  guaranteeing 
payment  of  a  proinissory-note  by  C,  payable 
four  months  after  date,  on  condition  that  a 
renewal  for  a  period  of  not  less  than  four 
months  should  be  granted  if  desired  by  C. 
At  the  expiry  of  the  four  months  the  note  was 
protested,  and  A,  in  answer  to  a  letter  from 
B  asking  if  he  objected  to  a  renewal,  replied 
referring  to  his  original  letter  and  stating  that 
he  understood  the  money  was  to  remain  a  con- 
siderable time  in  C's  hands.  No  renewal  of 
the  note  was  obtained,  but  at  the  expiry  of 
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other  four  months  a  demand  for  payment  was 
made  on  the  debtors,  and  five  months  there- 
after the  protest  was  recorded  and  diligence 
subsequently  raised.  Held  that  A  was  not 
liberated.  Todd  v.  Davidson,  1828,  6  S.  904 ; 
3  Fac.  954  * 

305.  Termination— Liberation— Acts  of 
Creditor  —Condition— Implement  —  Bene- 
fit of  Discussion.— A,  a  bankrupt,  offered  a 
composition  and  suggested  B  as  cautioner  with 
C  as  cautioner  for  his  sufficiency,  stipulating 
for  an  assignation  to  the  cautioner  of  the  right 
to  reduce  preferences.  C,  after  obtaining  an 
obligation  of  relief  from  D,  signed  a  bond 
binding  himself  subsidiarie  to  B  and  reserving 
the  benefit  of  discussion.  The  bond  was 
silent  on  the  right  to  assignation.  A  was 
again  sequestrated,  and  B  had  fled  the  country 
before  the  composition  was  fully  paid,  and  C 
had  to  pay.  Held  that  C  had  not  liberated  D 
from  his  obligation,  by  his  failure  to  get  the 
assignation,  or  to  discuss  A  and  B.  Drummond 
<k  Co.  v.  Groom,  1823,  2  S.  608. 

306.  Termination— Liberation— Acts  of 
Creditor  —  Condition  —  Contravention  of 
Stipulations  between  Creditor  and  Debtor. 

— A  party  came  under  a  cautionary  obligation, 
which  referred  to  stipulations  in  a  previous 
minute  of  agreement  between  the  debtor  and 
the  creditor.  Held  to  be  relieved  in  conse- 
quence of  the  stipulations  having  been,  with- 
out his  knowledge,  contravened  through  the 
act  of  the  creditor.  Walker  v.  Fraser,  1837, 
15  S.  526  * 

307.  Termination— Liberation— Acts  of 
Creditor  —  Condition  —  Implied  —  Trade 
Usage.—  A  party  undertook  to  pay  a  com- 
position on  tne  debts  of  another,  on  receiving 
from  a  third  party  an  obligation  of  relief  to 
the  extent  of  £250,  if  he  was  not  relieved  by 
the  debtor  within  two  years ;  and  during  that 
period  the  party  carried  on  trade  with  the 
debtor,  and  at  the  end  of  it  he  had  not  been 
relieved  by  him  of  the  amount  of  the  com- 
position. Held  that  the  obligant  in  relief  was 
not  liberated  by  the  fact  that  the  trading  had 
not  been  according  to  the  rules  of  trade,  there 
being  no  stipulation  in  his  obligation  as  to 
trading.  Bain  v.  Balfour  <£*  Co.,  1838,  16  S. 
1097. 

308.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Co-Cautioner— Mer- 
cantile Law  Amendment  Act  1856,  s.  9 
—Retrospective.— Iftld  that  sec.  9  of  the 
Mercantile  Law  Amendment  Act,  19  and  20 
Vict.  c.  60,  applied  only  to  cases  where  the 
bond  of  caution  has  been  executed  subsequent 
to  the  passing  of  the  Act.  Church  of  England 
Life  <k  Fire  Assurance  Co.  v.  Wink  cfc  Others* 
1857,  19  D.  1079  ;  29  J.  486* 

309.  Termination— Liberation— Acts  of 
Creditor  —  Discharge  of  Co-Cautioner  — 
SeveralLiability— Mercantile  Law  Amend- 
ment Act  1856, 8. 9.— Held  that  the  Mercantile 
Law  Amendment  Act  1856,  8.  9  applies  only 
to  joint  and  several  obligations  by  cautioners, 
and  that  where  a  debt  of  £105  was  guaranteed 


by  two  cautioners  separately,  one  to  the  extent 
of  £70  and  the  other  to  the  extent  of  £35,  the 
discharge  of  one  did  not  liberate  the  ether. 
Opinion  that  the  section  applies  to  obligations 
which  are  substantially  conjunct,  though  con- 
tained in  separate  writings.  Morgan  v.  Smart, 
1872,  10  M.  610  * 

310.  Termination— Liberation— Acts  of 
Creditor  —  Discharge  of  Co-Obligant.  —  A 

bill  bearing  to  be  signed  by  A,  B,  and  C  as 
acceptors  was  deposited  in  bank  in  security  of 
advances  on  a  current  account  to  the  drawer 
of  the  bill.  A's  signature  was  forged.  During 
the  currency  of  the  bill  and  of  the  account  B 
became  bankrupt  and  was  discharged  under  a 
composition-contract  to  which  the  bank  was 
a  party.  The  drawer  of  the  bill  before  its 
maturity  became  bankrupt  and  absconded. 
Held  that  C  was  liberated  irom  his  obligation 
bv  the  discharge  of  B.  British  Linen  Co.  v. 
Thomson,  1853,  15  D.  314;  25  J.  200; 
2  Stuart  175  * 

311.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Co-Obligants.—  Six 
parties  were  jointly  and  severally  liable  to  a 
bank  under  a  bond  for  £10,000.  Three  of 
them  paid  £1500.  A  stranger  paid  the 
balance  and  took  an  assignation.  He  refused 
to  accept  payment  of  the  balance  from  the 
three  parties  who  had  paid  the  £1500  and 
grant  them  an  assignation.  Held  that,  having 
granted  a  discharge,  after  interpellation,  to 
two  of  the  other  three  obligants,  on  receiving 
from  them  a  proportional  share  of  the  whole 
balance  paid  by  nim,  he  was  thereby  barred 
from  claiming  from  the  first  three,  but  only 
in  so  far  as  he  had  cut  off  their  right  of  relief. 
Gilmour  v.  Finnie,  1831,  9  S.  907  ;  1832,  11  S. 
193* 

312.  Termination— Liberation— Acts  of 
Creditor  —  Bankruptcy  of  Principal  — Se- 
questration—Bill  of  Exchange— Composi- 
tion.— A  bankrupt  arranged  with  his  creditors 
to  pay  a  composition  by  instalments,  and  to 
grant  bills  for  these.  For  the  last  instalment 
a  cautioner  became  bound.  Held  that  the 
cautioner  was  not  liberated  by  the  sequestration 
of  the  principal  debtor  on  one  of  the  composi- 
tion bills.  Muir  v.  Scott,  1825,  4  S.  252. 
Freeland  <fc  Co.  v.  Finlayson,  1823,  2  S.  389  * 

313.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal.  —  A  claim 
against  a  law  agent  on  an  implied  guarantee 
held  barred  by  a  discharge  to  the  principal 
debtor.     Wallace  v.  DonoM,  1825,  3  S.  433* 

314.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal  Debtor 
on  Composition. — Held  that  a  cautioner  was 
not  liberated,  by  the  creditor's  discharge  of  the 
principal  debtor  on  a  composition  in  his 
sequestration.  Whitelaw  <&  Kirk  v.  Stein, 
20  May  1814,  F.  C* 

315.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal  on  Com- 
position—Implied Consent  of  Cautioner.— 

A  creditor  discharged  the  principal  debtor  on 
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a  composition  which  was  accepted  at  a  meeting 
at  which  the  cautioner  acted  as  preses. 
Held  that  the  cautioner  was  not  liberated. 
Fleming  v.  WiUon,  1825,  2  S.  336  * 

316.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal  Debtor 
on    Sequestration  —  Composition,  —  The 

cautioner  for  a  private  composition  is  not 
liberated  by  the  subsequent  sequestration  and 
discharge  therein  of  the  principal  debtor,  as 
the  cautioner  might  have  ranked  in  the  se- 
questration as  a  contingent  creditor.  Anderson 
v.  Wood,  25  May  1821,  F.  C. ;  1  S.  31* 

317.  Termination-— Liberation-— Acts  of 
Creditor— Discharge  of  Principal— Subse- 
quent Seduction. — Held  in  an  action  for  the 
amount  of  funds  in  the  inventory  against  the 
cautioner  in  a  confirmation,  and  two  parties 
bound  in  relief  of  the  cautioner,  that  the 
execution  of  a  discharge  by  the  creditor,  which 
was  afterwards  reduced,  did  not  liberate  the 
cautioner  and  the  parties  bound  in  relief. 
Ross  v.  Mackenzie,  1842,  5  D.  151  ;  15  J.  34  * 

318.  Termination— Liberation— Acts  of 
Creditor  —  Composition  —  Banking  on 
Principal's  Estate  for  Full  Debt— A,  being 
insolvent,  entered  into  a  composition  arrange- 
ment with  his  creditors  whereby  the  composi- 
tion was  to  be  payable  in  six  instalments,  but 
in  the  event  of  any  instalment  remaining 
unpaid  for  ten  days,  the  original  claim  was  to 
revive  under  deduction  of  the  sums  actually 
paid.  B  and  C  became  cautioners  for  payment 
of  the  composition.  When  one  instalment  had 
been  paid,  B  and,  immediately  afterwards,  A 
were  sequestrated.  The  creditors  claimed  on 
A's  estate  for  the  full  amount  of  their  debts 
less  the  instalment  paid.  Held  that  B  was 
not  thereby  liberated,  and  that  the  creditors 
were  entitled  to  rank  on  his  estate  for  the  five 
unpaid  instalments.  Thomson  dk  Craig  v. 
Litita,  1863,  1  M.  913  ;  35  J.  545  * 

319.  Termination— Liberation— Acts  of 
Creditor— Banking  on  Principal's  Estate. 
— A  creditor  holding  a  letter  of  guarantee 
ranked  on  the  sequestrated  estate  of  his  debtor 
and  received  a  dividend  under  a  private 
trust  for  the  whole  of  his  debt  less  a  sum  paid 
to  account  by  the  cautioner  after  the  date 
of  the  sequestration.  For  this  sum  the 
cautioner  ranked  and  drew  a  dividend.  Held 
that  the  creditor  was  not  foreclosed  from 
claiming  from  the  cautioner  the  full  sum 
remaining  due  under  the  letter.  Houston's 
Kxors.  v.  Spier's  Trs.,  1835,  13  S.  945  ;  10  Fac. 
711* 

320.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal— Suspen- 
sion— Expenses. — The  cautioner  in  a  suspen- 
sion of  a  charge  held  liberated  as  to  the  principal 
sum,  on  the  discharge  of  the  suspenaer  in  nis 
sequestration.  Boyd  v.  Napier ,  1831,  9  S.  260 ; 
6  Fac  172.* 

321.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal— Appren- 
tice.— A  master  held  to  have  discharged  his 


claim  against  the  cautioner  for  his  apprentice 
by  knowingly  allowing  the  apprentice  to  be 
engaged  in  another  trade  for  aoout  four  years 
after  his  desertion.  Bobinson  v.  Smith  db  Co., 
1800,  Hume  20. 

322.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal  — Con- 
ditional Discharge— Septennial  Limitation. 

— A  creditor  held  a  bond  from  two  individuals, 
both  bound  as  principal  co-obligants,  but  one 
was  known  to  be  merely  cautioner.  The 
creditor  accepted  a  composition,  and  discharged 
the  principal,  on  condition  that  the  discharge 
should  not  be  effectual  should  the  cautioner 
thereby  be  liberated ;  and  more  than  seven 
years  elapsed  from  the  date  of  the  bond.    Held 

(1)  that  the  septennial  limitation  did  not  apply ; 

(2)  and  that  the  cautioner  was  not  liberated  by 
the  conditional  discharge  of  the  principal. 
Smith  v.  Ogilviey  1825,  1  W.  &  S.  315.  AfTg. 
22  Nov.  1821,  F.  C. ;  1  S.  159  * 

323.  Termination— Liberation— Acts  of 
Creditor— Discharge  of  Principal— Acts 
Inducing  Discharge  by  Cautioner.— A  as 

Erincipal  debtor  and  £  as  cautioner  granted  a 
ill  to  C.  C  marked  on  it  certain  payments  as 
made  to  account  and  in  full  of  the  bill,  and 
delivered  it  to  B.  B  ranked  on  A's  estate  for 
the  bill  and  discharged  him  on  a  composition. 
C  afterwards  brought  an  action  against  B  and 
A  for  delivery  of  the  bill  and  for  decree  of  a 
balance  still  due,  on  the  allegation  of  mistake  in 
marking  one  of  the  payments.  Opinion  that  C 
had  liberated  B.  APFarlane  v.  Watt,  1828, 
6  S.  556  * 

324.  Termination— Liberation— Acts  of 
Creditor— Settlement  of  Action  by  Debtor's 
Trustee  against  Creditor.  —  Held  that  a 
cautionary  obligation  was  not  discharged  by  a 
transaction  whereby  the  creditor,  defender' in 
an  action  of  court,  reckoning,  and  payment, 
directed  against  him  by  the  trustee  on  the 
sequestrated  estate  of  the  principal  debtor, 
challenging  his  title  to  certain  securities  held 
by  him  from  the  principal  debtor,  and  calling 
him  to  account  for  his  intromissions  with  such 
securities,  paid  a  sum  of  £210  "  in  compromise, 
and  as  in  full  of  all  claims  "  competent  to  the 
principal  debtor's  trustee,  and  in  respect  of  a 
discharge  by  the  trustee,  obtained  absolvitor  in 
the  action  of  count,  reckoning,  and  payment. 
JVhite,  etc.  v.  Bobertson,  1864,  2  M.  553  * 

325.  Termination— Liberation— Acts  of 
Creditors— Tender  of  Payment  by  Principal 
— Refusal— A  sequestrated  bankrupt,  who 
was  discharged  under  a  composition-contract, 
offered  payment  of  the  composition  to  a  creditor, 
who  refused  it,  because  he  believed  he  had  a 
claim  for  payment  of  part  of  the  debt  in  full. 
No  notice  of  the  refusal  was  given  to  the 
cautioners  for  the  composition,  and  the  bank- 
rupt after  some  years  was  again  sequestrated. 
Held  that  the  creditor  had  lost  his  claim  for 
the  composition  against  the  cautioners.  Cooper 
v.  Blahemore  &  Co.,  1834,  12  S.  834* 

326.  Termination— Liberation— Acts  of 
Creditor— Giving    Time  — Acceptance  of 


871 


CAUTION 


872 


Competition  on  Debtor's  Estate  Payable 
by  Bills.— A  creditor,  who  held  a  letter  of 
guarantee  "  for  stuffs  furnished  "  to  his  debtor 
"  at  the  usual  credit  of  four  months,"  held  not 
to  have  liberated  the  granter  of  the  letter 
by  accepting  a  composition  from  the  debtor's 
estate  payable  by  bills  at  six,  nine,  and  fourteen 
months'  date,  the  granter  of  the  letter  having 
authorised  them  to  accept  payment  of  the 
composition.    Downie  v.  tiarr,  1840,  3  D.  59.* 

327.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Agreement  not  to 
Demand  — Cautioner  Bound  for  Interest 
only. — The  creditor  in  a  bond  dated  in  1844, 
by  which  a  cautioner  was  bound  for  payment 
of  the  interest,  took  a  corroborative  obligation 
from  another  party  in  November  1849,  whereby 
the  latter,  on  condition  of  the  debt  not  being 
called  up  before  Whitsunday,  bound  himself 
for  payment  of  the  interest,  while  the  principal 
sum  remained  unpaid.  Held  that  the  cautioner 
was  liberated.  Forsyth  v.  Wishart,  1869,  21  D. 
449 ;  31  J.  248  * 

328.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bills  of  Exchange. 

— Held  that  a  creditor  in  a  letter  of  guarantee 
for  payment  of  goods  supplied  to  a  third  party 
had  not  given  time  so  as  to  liberate  the 
guarantor  by  taking  bills  from  the  third 
party  for  payment.  Stewart,  Moir  db  Muir  v. 
Brown,  1871,  9  M.  763 ;   43  J.  417  * 

329.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange. 

— A  granted  to  B  &  Co.  the  following  letter  : 
"  I  hereby  guarantee  your  firm  to  the  extent  of 
£1500  for  sugar  sold  and  to  be  sold  by  you  to 
my  brother,"  D.  B  &  Co.  took  bills  from  D  at 
three  months  for  the  price  of  sugar  sold  to  him, 
with  three  months'  interest  at  6  per  cent.  Held 
that  the  taking  of  these  bills  by  the  creditors 
was  not  "giving  time"  to  the  debtor  so  as 
to  liberate  the  cautioner  from  his  obligation. 
Bowe  &  Christie  v.  Hutchison,  1868,  6  mT  642  ; 
40  J.  326  * 

330.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange. 

— A  party,  who  guaranteed  the  price  of  goods, 
held  not  to  be  liberated  by  the  creditor's  taking, 
after  the  lapse  of  eleven  months,  bills  at  three 
months  ana  five  months,  the  original  bargain 
containing  no  precise  date  of  payment  Prest 
v.  Hotson,  1809,  Hume  97. 

331.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange 
—  Guarantee  —  Assignability  after  Dis- 
charge of  Original  Debt. — A  granted  to  B  his 
acceptance  for  £122,  but  was  unable  to  retire 
the  bill  at  maturity.  B  granted  indulgence  for 
a  month  on  receiving  a  guarantee  from  C  that 
the  bill  would  be  retired  at  the  end  of  that 
time.  At  the  expiry  of  the  month,  A  made  a 
payment  of  £80,  and  B,  after  the  lapse  of 
several  months,  accepted,  in  payment  of  the 
balance,  a  promissory-note  by  A  to  D,  and 
indorsed  by  D.  D  subsequently  retired  that 
note,  and  got  an  assignation  to  C's  guarantee. 
D   left   the  country,  and   his   estates   were] 


sequestrated.  Held,  ten  years  later,  that  D's 
trustee  could  not  sue  C  on  the  guarantee. 
Sheriff's  Tr.  v.  Giles,  1824,  3  S.  303. 

332.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange 
—Bent— Bill  Payable  after  Term.— Held 
that  a  landlord  had  liberated  the  cautioner  for 
payment  of  rent  "  as  it  fell  due  at  the  terms  of 
Whitsunday  and  Martinmas,"  by  taking  bills 
for  the  rent  due  at  these  terms,  payable  at  dates 
subsequent  to  the  terms.  Richardson  v.  Harvey, 
1853,  15  D.  628 ;  25  J.  369 ;  2  Stuart  354.* 

333.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange 
— Trade  Credit. — A  party  who  had,  in  respect 
of  a  premium,  guaranteed  the  price  of  goods, 
held  not  liberated,  though  the  seller  informed 
him  that  the  credit  was  so  many  months,  and 
bills  were  taken  from  the  purchaser  on  the 
expiry  of  that  period.  Broxcn  d?  Co.  v.  Wyllie; 
Griffiths  v.  Wyllie,  1809,  Hume  96,  97. 

334.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange 
— Trade  Credit. — A  cautioner  bound  himself 
to  pay  for  goods  purchased  by  another,  within 
three  months.  Goods  were  in  consequence  sold 
within  that  time,  and  a  bill  for  the  amount 
taken  from  the  purchaser,  payable  at  a  period 
subsequent  to  it ;  and  when  it  fell  due,  another 
was  taken,  but  the  original  bill  retained.  Held 
that  the  cautioner  was  liable.  Cook  v.  Moffat 
db  Couston,  1827,  5  S.  774 ;  2  Fac.  537  * 

335.  Termination— Liberation— Acts  of 
Creditor  —  Giving    Time  —  Consent    of 

'  Cautioner— Bond  of  Presentation.— A  bound 
himself  to  present  B,  and  thereby  secured  B'e 
liberation.  A  failed  to  present,  and  thereafter 
wrote  a  letter  to  the  creditor  consenting  to  any 
arrangement  he  might  make  with  B,  "under 
reservation  of  all  pleas  on  either  side."  The 
creditor  arranged  with  B  that  the  debt  was  to 
be  paid  off  by  annual  instalments.  Held  that 
the  creditor  had  not  thereby  liberated  A.  Dixon 
cfc  Douglas  v.  Tlumson,  1847, 9  D.  679 ;  19  J.  275. 

336.  Termination— Liberation— Acts  of 
Creditor  —  Giving  Time  —  Consent  of 
Cautioner— Implied.— A  party  having  agreed 
by  letter  to  see  a  debt  paid,  provided  diligence 
were  not  done  till  a  certain  day ;  and  delay 
was  granted  without  reference  to  the  letter, 
and  thereafter  further  delays  were  given  for 
three  weeks  to  the  debtor,  without  consent  of 
the  party  so  interposing.  Held  that  he  was  not 
liable.  Farqvharson  v.  Hutchison,  1826,  4  S. 
67a 

337.  Termination— Liberation— Acts  of 
Creditor  —  Giving  Time  —  Consent  of 
Cautioner-Implied— Personal  Bar.— A  held 
a  decree  against  B  and  C  jointly  and  severally, 
but  knew  that  C  was  liable  to  relieve  B.  A 
wrote  a  series  of  letters  to  B,  in  which  several 
proposals  were  made,— that  he  should  consent 
to  time  being  given  to  both  C  and  himself,  that 
B  should  grant  a  bill  in  favour  of  A,  and  take 
an  assignation  from  him.  To  these  letters  B 
returned  no  answer,  and  A  thereafter  accepted 
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a  bill  at  six  months  from  C.  Held  that  he  had 
not  liberated  B.  Aikman  v.  Fisher,  1836, 14  S. 
56  ;  11  Fac  38. 

338.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Delay— Conceal- 
ment—Guarantee  of  Sufficiency  of  Security 
— Construction— Benefit  of  Discussion.— A 

party  granted  to  certain  heritable  creditors,  in 
respect  of  their  agreeing  to  postpone  demanding 
payment  of  their  bond,  a  guarantee  of  the 
sufficiency  of  the  security  for  toe  sums  contained 
in  the  bond.  On  the  insolvency  of  the  principal 
debtor,  and  the  failure  of  the  security  by 
reason  of  a  prior  bond,  held  (1)  that  the 
guarantee  covered  the  principal  sum  in  the 
bond  with  interest  and  penalties  therein 
stipulated  for;  (2)  that  the  guarantee  having 
been  granted  at  the  instance  of  the  debtor,  ana 
not  on  the  application  of  the  creditor,  and  the 
object  being  to  secure  postponement  of  the 
creditors'  demand  for  payment,  the  cautioner 
could  not  found  on  ignorance  of  the  prior 
bond,  or  on  the  creditors1  delay  to  demand 
payment,  till  the  insufficiency  of  the  estate 
anil  the  insolvency  of  the  principal  debtor. 
Further,!  that  the  creditors'  mere  abstention 
from  active  measures  to  enforce  payment  was 
not  such  a  giving  of  time  as  would  liberate  the 
cautioner  ;  (3)  that  the  principal  debtor  being 
insolvent,  and  having  been  duly  discussed,  and 
the  insufficiency  of  the  estate  established  by 
the  result  of  the  sale  under  powers  in  the  prior 
bond,  the  defender  was  liable  under  his 
guarantee.    Stewart  v.  Macan,  1841, 13  J.  428  * 

339.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Delay.— A  cash- 
credit  bond  was  signed  by  several  parties  as 
co-obligants,  one  being  really  principal  debtor 
and  the  others  cautioners.  A  granted  a  letter 
binding  himself  subsidiarie  for  such  amount  as 
should  be  due,  after  discussion  of  the  co- 
obligants.  No  proceedings  were  taken  by  the 
bank  against  the  co-obligants  till  nearly  nine 
years  after  the  bankruptcy  of  the  principal 
debtor.  Held  that  A  was  thereby  liberated. 
Smith  v.  Campbell,  1829,  7  S.  789;  4  Fac. 
1070. 

340.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Delay  to  Demand 
Payment.  — A  cautioner  held  not  to  be  liberated 
by  the  creditor  allowing  two  years  to  elapse 
after  the  term  of  payment,  without  demanding 
payment  from  the  debtor.  Morison  v.  Balfour, 
1849,  11  D.  663;  21  J.  188.  Fleming  v. 
Wilson,  1823,  2  S.  336  * 

341.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Bill  of  Exchange 
—Bank— Agents— Irregularity.— One  of  two 
joint  agents  of  a  bank  became  a  partner  in  a 
mercantile  company,  and  the  agents  granted 
large  accommodations  to  the  company  and  to 
that  agent  individually.  The  bank,  on  learn- 
ing of  this,  remonstrated  with  the  agents,  but 
did  not  notify  the  cautioners,  for  the  agents, 
and  thereafter  took  a  promissory-note  at  three 
months  from  one  of  the  agents  for  bills  past 
due  and  exigible  from  both,  and  got  heritable 


security.  Held  that  the  cautioners  were 
liberated.  Thomson  v.  Bank  of  Scotland,  1824, 
2  Shaw's  App.  316  * 

342.  Termination— Liberation— Acts  of 
Creditor  —  Giving  Time— Delay— Curator 
bonis. — Held  that  a  cautioner  for  a  curator 
bonis  was  not  liberated,  though  considerable 
delay  occurred  in  the  adjusting  of  the  curatorial 
account*,  and  no  demand  was  made  on  the 
curator  till  after  his  sequestration,  some  four 
years  after  the  death  of  the  ward.  Morland  v. 
Sprot,  1829,  8  S.  181* 

343.  Termination— Liberation— Acts  of 
Creditor — Delay — Executor. — Held  that  a 
cautioner  in  a  confirmation  was  relieved  from 
her  obligation  in  respect  of  the  delay  which 
had  taken  place  on  the  part  of  the  creditor 
therein  ana  his  actings  with  regard  to  the 
executry  estate.  Macfarlane  v.  Anstruther, 
etc.,  1870,  9  M.  117  ;  43  J.  44  * 

344.  Termination— Liberation— Acts  of 
Creditor  —  Delay  —  Messenger-at- Arms  — 
Lord  Lyon. — Cautioners  for  a  messenger-at- 
arm8  held  liable  in  his  fees  to  the  Lord  Lyon 
twelve  years  after  he  had  left  the  country,  no 
notice  of  this  having  been  sent  to  and  no 
inquiries  having  been  made  by  the  Lord  Lyon. 
Mackintosh  v.  E.  of  Kinnoul,  1824,  3  S.  270  * 

345.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Heir  of  Line  and 
Heir  of  Provision  of  Debtor— Debtor  and 
Cautioner. — A  debtor,  in  a  personal  bond, 
died,  leaving  an  heir  of  line  and  an  heir  of 
provision.  The  creditor  took  a  bond  of 
corroboration  from  the  heir  of  line  on 
condition  of  superseding  payment  for  six 
months.  Held  that  the  creditor  had  not 
thereby  liberated  the  heir  of  provision,  and 
question,  how  far  the  doctrine  of  giving  time 
applied.  Stuart  v.  Campbell,  1852,  14  D.  443 ; 
24  J.  217  ;  1  Stuart  379,  388,  389* 

346.  Termination— Liberation— Acts  of 
Creditor— Giving  Time— Postponement  of 
Claim  to  other  Debts  of  Principal  Debtor.— 
A,  who  was  cautioner  for  his  nephew,  B,  to  a 
bank  in  respect  of  overdrafts  on  B's  current 
account,  to  the  extent  of  £400,  died,  leaving  a 
will  under  which  B  was  a  legatee  and  residuary 
legatee.  The  bank  agent,  who  was  one  of  As 
trustees,  signed,  at  B's  request,  a  cheque  on 
A's  trust  funds  in  the  bank  for  £600,  and 
transferred  the  sum  to  B's  overdrawn  current 
account.  B  having  died,  and  the  agent  for  his 
executor  having  guaranteed  the  sums  due  by 
him  to  the  bank,  his  other  debts  were,  with  the 
concurrence  of  the  bank  but  without  notice  to 
A's  representatives,  paid,  and  the  bank's  claim 
iK)8tponed.  Held  that  A's  representatives  were 
liberated.  Caledonian  Banking  Co.  v.  Kennedy's 
Trs.,  1870,  8  M.  862  ;  42  J.  520* 

347.  Termination— Liberation— Acts  of 
Creditor— Giving  Time—"  Sureties  and  Full 
Debtors." — Held  that  parties  bound  conjunctly 
and  severally  as  "sureties  and  full  debtors" 
were  not  liberated  by  the  creditors  giving 
time  to  the  debtor.  M'Phail  v.  Clark,  1821, 
1  S.  66* 
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348.  Termination— Liberation— Acts  of 
Creditors — Giving  Time  —  Trust  Deed  — 
Diligence.— A,  who  was  a  creditor  of  B,  granted 
to  C  a  collateral  obligation  for  payment  of 
interest  on  an  heritable  bond  by  B,  and  A  and 
C  acceded  to  a  trust  deed  by  B,  whereby  they, 
with  other  creditors,  bound  themselves  not  to 
do  diligence  against  B.  Held  that  A  was  not 
entitled  to  plead  that  C's  accession  relieved 
him  from  his  obligation  to  C.  Wright's  Trs. 
v.  Hamilton's  Trs.,  1834,  12  S.  692  * 

349.  Termination—Liberation— Acts  of 
Creditor— Giving  Time— Trust  Deed— Dili- 
gence—Lodging  Claim  and  Affidavit.— The 
principal  debtor,  under  a  cash-credit  bond  to  a 
bank,  executed  a  trust  for  behoof  of  his  credi- 
tors, the  deed  of  accession  to  which  allowed  a 
supersedere  of  diligence  for  three  years.  The 
bank  lodged  a  claim  and  affidavit,  but  did  not 
sign  the  deed,  and  a  delay  of  seven  years  took 
place.  Held  that  the  cautioner  was  liberated. 
Macartney  v.  Mackenzie,  1831,  5  W.  &  S.  504. 
Revg.  8  S.  862 ;  5  Fac.  682  * 

350.  Termination  —  Liberation— Acts  of 
Creditor  —  Illegality  —  Cash-Credit  —  Con- 
travention of  55  Geo.  in.  c  184.— Cautioners, 
under  a  cash-credit  bond,  held  not  liable  for  any 
balance  arising  on  drafts  drawn  and  issued 
beyond  the  statutory  distance  of  ten  miles  or 
wrongly  dated  in  point  of  time  or  place,  and 
known  to  the  bank  agent  to  be  so.  Swan  v.  Bank 
of  Scotland,  1835,  2  S.  &  M'L.  67.  Revg.  13  S. 
403  ;  10  Fac.  225* 

351.  Termination— Liberation— Acts  of 
Creditor— Illegal  Agreement  with  Principal 
— Where  the  heir-presumptive  of  an  absent 
party  made  an  illegal  agreement  with  the 
curator  bonis,  to  the  prejudice  of  the  judicial 
cautioner  of  the  curator,  and  this  was  acted  on 
for  a  term  of  years,  held  that  the  cautioner  was 
liberated  in  any  question  with  the  heir  pre- 
sumptive. Lawson  v.  Coldstream,  1837,  15  S. 
930 ;  12  Fac.  868. 

352.  Termination— Liberation— Acts  of 
Creditor  —  Incarceration  of  Debtor  — 
Liability  of  Cautioner  for  Intromissions.— 

A  cautioner  for  the  intromissions  of  a  bankrupt 
shopkeeper,  on  the  latter's  being  allowed  by 
the  trustee  for  his  creditors  to  receive  possession 
of  his  stock,  held  liable,  in  the  circumstances, 
for  the  difference  between  inventories  taken  at 
the  beginning  and  at  the  end  of  the  intro- 
missions under  certain  deductions,  though  the 
bankrupt's  possession  had  been  interrupted  by 
his  incarceration  at  the  instance  of  a  creditor 
and  his  son,  had  thereafter  been  in  possession. 
Taylor  v.  Simeon,  1836,  14  S.  935  * 

353.  Termination— Liberation— Acts  of 
Creditor— Lease— Desertion  of  Tenant- 
Resumption  of  Possession.— A  party  was 
cautioner  for  rent  under  a  lease.  The  tenant 
deserted,  and  the  landlord  resumed  possession 
and  let  the  subjects  to  another  party.  Held 
that  the  cautioner's  obligation  was  terminated 
by  the  resumption  of  possession.  Munro  v. 
Cameron,  1821, 1  S.  19. 


354.  Termination— Liberation— Acts  of 
Creditor— Lease— Rent— Entry  to  Farm.— 
A  cautioner  for  the  rent  of  a  farm  got  a  letter 
of  relief  from  B,  and  was  obliged  to  nay  the 
rent.  He  then  sold,  by  means  of  diligence, 
the  stock,  and  entered  to  the  farm,  which  be 
subset  to  new  tenants,  and  managed  it  for 
several  years  without  consulting  B.  Held  that 
B  was  liberated.  M' Donalds  Trs.  v.  Mitchell, 
1821,  1  S.  42  * 

355.  Termination— Liberation— Acts  of 
Creditor  —  Lease  —  Failure  to  Intimate  — 
Sequestration  for  Bent.— A  cautioner  for 
payment  of  rent  holding  a  letter  of  relief,  is 
entitled  to  enforce  it,  although  it  is  alleged 
that  he  did  not  intimate  to  the  granter  that 
the  effects  of  the  tenant  had  been  sequestrated 
for  part  of  the  rent.  Boog  v.  Jamieson,  25  June 
1826,  F.  C.;  4  S.  117  * 

356.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Bank  Agent— Illegal  Trade— Concealment. 
— A  party  became  cautioner  for  the  intro- 
missions of  a  bank  agent,  not  being  aware  that, 
at  the  date  of  the  bond,  the  balance  due  by 
the  agent  amounted  to  more  than  three  times 
the  sum  contained  in  the  bond.  The  agent 
thereafter  was  allowed  by  the  bank  to  violate 
his  instructions,  which  instructions  were  known 
to  the  cautioner,  and  on  which  he  relied.  The 
bank  allowed  the  agent  to  engage,  to  a  large 
extent,  in  a  trade  which  they  knew  to  be 
illegal.  Held  that  the  cautioner  was  liberated. 
Letih  Bank  v.  Bell,  1831, 5  W.  &  S.  703.  Affg. 
8  S.  721  ;  5  Fac  565  * 

357.  Termination— Liberation— Acts  of 
Creditor— Negligence  in  Supervision— Cash- 
Credit— Discount  of  Bills  to  Principal — 
The  cautioners  in  a  cash-credit  died,  and  no 
intimation  was  made  by  the  bank  to  their 
representatives.  The  principal  obligant,  having 
drawn  out  the  whole  sum  in  the  account, 
thereafter  ceased  (with  a  few  exceptions)  to 
operate  on  it  for  several  years,  during  which 
the  bank  discounted  to  him  numerous  bills, 
which  were  not  entered  in  the  cash-account. 
It  appeared  that  bills  had  been  discounted  to 
the  debtor  in  a  similar  manner  for  six  years 
before  the  cash-credit  was  first  drawn  out.  Held, 
in  an  action  brought  after  the  bankruptcy  of 
the  debtor,  that  the  representatives  of  the 
cautioners  were  not  liberated.  Morrice  v.  Scott, 
1831,  9  S.  480;  3  J.  296  * 

358.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Condition  —  Implement  —  Rendering  of 
Accounts  —  Notice  of  Irregularity.  —  A 

became  cautioner  for  B's  intromissions  as  agent 
of  C,  on  condition  that  B  should  account  to  C 
monthly,  and  that  A  should  receive  notice  of 
any  irregularity  on  B's  part.  B  frequently 
remitted  sums  of  money  to  C,  and  though 
called  upon  to  render  an  annual  account  of  all 
his  transactions  on  behalf  of  C,  he  was  never 
made  to  give  up  a  monthly  statement  of  the 
business  he  had  done.  B  also  Bold  to  D  at  a 
price  less  than  he  was  allowed  to,  and  had  to 
make  up  the  difference  himself.    Held  that  A 
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was  not  liberated  by  C's  failure  to  get  monthly 
accounts  from  B,  or  to  notify  A  of  the  sale  to  D. 
Loehruan  Distillery  Go.  v.  Anderson,  1870, 
8  S.  L.  R.  111. 

359.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Executor. — Circumstances  held  by  the  Lord 
Ordinary,  and  acquiesced  in,  insufficient  to 
relieve  the  cautioner  in  a  confirmation  of  his 
liability  for  the  intromissions  of  the  executors 
confirmed.    Gallie  v.  Boss,  1836,  14  S.  647* 

360.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Factor. — ifeW.that  the  cautioner  for  a  judicial 
factor  on  a  sequestrated  property,  whose  ac- 
counts were  allowed  to  run  on  for  several 
years  without  examination,  contrary  to  A.  S., 
22nd  December  1711,  was  thereby  liberated. 
PringU  v.  Tate,  1834,  12  S.  918 ;  9  Fac.  492  * 

361.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Friendly  Society— Treasurer.—  Held  that  the 
cautioner  for  the  treasurer  of  a  friendly  society. 
which  had  failed  to  observe  its  own  rules,  ana 
had  otherwise  been  negligent  with  regard  to 
the  supervision  of  the  treasurer,  was  liberated. 
Thistle  Friendly  Society  of  Aberdeen  v.  Garden, 
1834,  12  S.  746 ;  9  Fac.  390* 

362.  Termination— Liberation— Acts  of 
Creditors  —  Negligence  in  Supervision  — 
Factor  to  an  Hospital— Circumstances  in 
the  conduct  of  employers  of  a  factor  on  an 
hospital  held  insufficient  to  liberate  the 
cautioners  for  the  due  execution  of  his  office. 
Patrons  of  Cowan's  Hospital  v.  Robertson,  1832, 
11  S.  81  * 

363.  Termination— Liberation-Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Novation  —  Concealment  —  Duty  to  Dis- 
close.— A  party  was  cautioner  for  a  mercantile 
traveller.  On  the  traveller's  salary  being 
raised,  a  second  bond  was  signed  by  the 
cautioner,  raising  the  limit  of  liability.  Held 
that  the  cautioner  was  not  liberated  by  the 
traveller's  being  allowed  to  retain  in  his  hands 
sums  found  to  be  due  on  accounting,  or  by  the 
non-disclosure  to  the  cautioner  that  at  the 
date  of  the  second  bond  a  balance  was  due 
on  the  traveller's  intromissions.  Falconer  v. 
Lothian,  1843,  5  D.  866 ;   15  J.  360  * 

364.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Factor  —  Condition — Implement— Annual 
Discharge. — Held  that  a  cautioner  for  the  in- 
tromissions of  a  factor,  subject  to  the  stipulation 
that  discharges  should  be  granted  once  a  year, 
was  liberated  by  the  failure  to  implement  this 
condition.    Forbes  v.  Welsh,  1829,  7  S.  732  * 

365.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Payment  to  Factor  for  Creditors— Loss.— 

Held  that  the  cautioner  for  interest  on  an 
heritable  bond  was  liberated  quoad  what 
was  due  to  the  heritable  creditor  out  of  sums 
belonging  to  the  principal  debtor,  which  came 
into  the  hands  of  a  factor  for  the  creditors  of 


the  principal  debtor  (including  the  heritable 
creditor),  and  were  lost  through  the  creditors1 
failure  to  supervise  their  factor.  Wright's  Trs. 
v.  Hamiltoris  Trs.,  1836, 13  S.  380* 

366.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Sequestration.  —  Neglect  on  the  part  of 
commissioners  on  a  sequestrated  estate  in 
detecting  fraud  and  malversation  on  the  part 
of  the  trustee,  held  insufficient  in  the  circum- 
stances to  liberate  the  cautioner  of  the  trustee. 
APTaggart's  Rep.  v.  Watson,  1835,  1  S.  &  M'L. 
553.     Revg.  12  S.  332  ;  9  Fac.  202  * 

367.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Sequestration  —  Trustee.  —  Circumstances 
under  which  a  cautioner  for  a  trustee  on 
a  sequestrated  estate  was  held  not  liberated 
by  tne  omission  of  the  creditors  and  com- 
missioners to  observe  certain  provisions  of  the 
Bankrupt  Act.    Eadie  v.  How,  1829,  7  S.  356  ; 

4  Fac.  448. 

368.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Sequestration- Trustee.— Held  that,  where 
commissioners  on  a  bankrupt  estate  had  dealt 
with  the  trustee  in  a  manner  different  from 
the  nature  of  his  office,  in  allowing  him  to 
retain  balances  in  his  hands  instead  of  insist- 
ing on  his  lodging  them  in  bank,  the  cautioner 
for  the  trustee  was  liberated.  Mein  v.  Hardie, 
1830,  8  S.  346  ;  5  Fac.  293* 

369.  Termination  — Liberation-Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Sequestration  — Trustee.— A  cautioner  for  a 
trustee  on  a  sequestrated  estate,  held  not 
liberated  by  negligence  on  the  part  of  the 
commissioners  in  superintending  the  trustee's 
management,  or  by  their  failure  to  fulfil  their 
statutory  duties.  Biggar  v.  Wright,  1846,  9  D. 
78 ;  19  J.  18  * 

370.  Termination— Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Sequestration— Trustee.— The  commissioners 
on  a  bankrupt  estate  audited  and  approved, 
by  inattention,  false  accounts  submitted  by 
the  trustee.  The  trustee  died  insolvent  six 
years  later,  no  further  inquiry  into  the  state  of 
the  trust,  and  no  examination  or  audit  of  the 
trustee's  accounts,  having  been  made.  Held 
that  the  cautioner  for  the  trustee  was  thereby 
liberated  even  quoad  a  creditor  whose  claim 
had  been  rejected,  and  was  under  discussion 
while  the  trustee  was  in  office.  Duncan  v. 
Porterfield  <t  Houston's   Fxor's.   v.  Do.,   1826, 

5  S.  Ill,  115  ;  2  Fac.  89. 

371.  Termination— Liberation— Acts  of 
Creditor— Negligence  in  Supervision— Tax 
Collector  —  Commissioners  —  Breach  of 
Regulation.  —  Commissioners  of  Supply,  on 
electing  a  collector  of  cess,  minuted  a 
resolution  that  he  should  produce  a  discharge 
from  the  Receiver  General  annually.  Cau- 
tioners bound  themselves  for  his  intromis- 
sions for  that  year,  and  each  year  he  should 
be  re-elected.  The  collector  was  thrice  re- 
elected without  being  required  to  produce  a 
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discharge  from  the  Receiver  General,  and  was 
in  arrear  at  each  re-election.  No  notice  was 
given  to  the  cautioners  for  eleven  months 
after  the  resignation  of  the  collector  indebted 
in  a  large  balance.  Held  that  the  cautioners 
were  liberated,  though  their  bond  contained 
no  special  reference  to  the  minute.  DalzeU  v. 
Menzies,  1831,  9  S.  434 ;  6  Fac.  308  * 

372.  Termination  —  Liberation— Acts  of 
Creditor  —  Negligence  in  Supervision  — 
Treasurer  to  Boad  Trust— A  cautioner  for 
the  faithful  discharge  of  the  office  of  treasurer 
of  a  committee  of  road  trustees,  who  absconded 
with  the  funds  of  the  trust  in  his  hands,  held 
liable,  although  at  two  annual  audits  prior  to 
his  absconding  the  trustees  had  allowed  the 
treasurer  to  retain  a  balance  in  his  hands, 
beyond  what  was  contemplated  in  the  bond  of 
caution,  and  contrary  to  the  General  Road  Act. 
Creighton  v.  Rankin,  1840,  1  Robin.  99.  Affg. 
16  S.  447  ;  13  Fac  38.1  * 

373.  Termination  — Liberation— Acts  of 
Creditor— Novation.  —  A  lease  was  granted 
to  a  miller  of  burgh  mills  and  of  the  master- 
millership,  thirlage  or  multures,  and  sequels, 
the  dues  of  which  were  payable  in  kind  at  a 
rent  of  £358 ;  and  a  party  interposed  as  cau- 
tioner :  thereafter,  the  dues  having  been 
converted  into  money,  a  new  lease  was  granted 
at  a  rent  of  £300.  Held  that  the  cautioner 
was  liberated.  Mags,  of  Haddington  v.  Howden, 
1816,  Hume  109. 

374.  Termination  —  Liberation— Acts  of 
Creditor— Novation.— Parties  became  cau- 
tioners in  a  composition-contract,  under  an 
arrangement  by  wnich  the  debtor's  estate  was 
conveyed  to  trustees  for  payment  of  the  com- 
position and  relief  of  the  cautioners;  and 
during  the  currency  of  the  contract,  a  new 
arrangement,  containing  essential  alterations, 
was  entered  into  by  the  debtor,  the  trustees,  and 
creditors,  without  consulting  the  cautioners. 
Held  .that  they  were  discharged.  Scott  v. 
Campbell,  1834,  12  S.  447  ;  9  Fac.  266  * 

375.  Termination- Liberation— Acts  of 
Creditor  —  Novation.  —  Circumstances  held 
not  sufficient  to  liberate  a  cautioner  on  the 
plea  that  the  contract  guaranteed  had  been 
innovated  or  his  relief  injured.  Sor ley's  Trs.  v. 
Grahame,  1832, 10  S.  319  * 

376.  Termination— Liberation— Acts  of 
Creditor— Novation— Bank  Agent— Altera- 
tion of  Contract.  —  Three  parties  became 
cautioners  for  the  faithful  discharge  by  a  bank 
agent  of  the  duties  of  his  office.  Thereafter 
the  bank  entered  into  an  agreement  with  the 
agent,  by  which  he  became  liable  for  one- 
fourth  of  the  losses  arising  from  discounts, 
and  his  salary  was  in  consequence  increased ; 
but  they  did  not  inform  the  cautioners  of  this 
agreement.  Held  that  the  cautioners  were 
thereby  liberated,  whether  or  not  any  loss 
could  be  directly  ascribed  to  the  new  agree- 
ment. Bonar  v.  Macdonald,  1850,  7  Bell  379  ; 
22  J.  633.    Affg.  9  D.  1537  ;  19  J.  670  * 

377.  Termination— Liberation— Acts  of 
Creditor  —  Novation  —  Guarantee  of  Bills 


Drawn  on  Creditor  —  Liability  for  Bills 
Drawn  on  Creditor's  Banker  —  Indefinite 
Payment. — A  bound  himself  to  guarantee  to 
B  all  bills  drawn  by  C  on  B  and  accepted 
by  him  for  four  years,  and  to  see  B  provided 
with  funds  to  meet  these  acceptances  before 
maturity.  B  opened  an  account  with  C 
debiting  him  with  such  acceptances  and  credit- 
ing him  with  bills  remitted  by  him.  After 
one  year  B  desired  C  to  draw  in  future  on  a 
banking-house  of  which  B  was  a  member,  and 
thereafter  the  bills  were  drawn  on  and  accepted 
by  the  banking-house.  No  notice  of  thiB  was 
given  to  A.  C  became  bankrupt.  Held  that 
A  was  liberated  at  the  end  of  the  first  year, 
and  that  he  was  entitled  to  have  the  remittances 
by  C  after  that  applied  in  extinction  of  the 
balance  arising  before  it.  Houston's  Exors.  v. 
Speirs,  1829,  3  W.  &  S.  392 ;  3  S.  180;  4  S. 
566;  25  June  1824,  F.  C. ;  1  Fac.  546* 

378.  Termination— Liberation— Acts  of 
Creditor  —  Security  —  Surrender.  —  A  cash  - 
credit  bond  contained  a  clause  that  it  was  not 
meant  to  supersede  the  security  held  by  the 
bank  in  terms  of  their  contract  over  the  shares 
then  belonging  or  which  might  belong  to  the 
obligants.  The  principal  debtor  was  afterwards 
allowed  by  the  bank  to  dispose  of  shares 
belonging  to  him.  Question  whether  this 
liberated  the  cautioner.  Macartney  v.  Mackenzie 
1831,  5  W.  &  S.  504.  Revg.  8  S.  862  ;  5  Fac 
682* 

379.  Termination— Liberation— Acts  of 
Creditor  —  Security  —  Surrender  —  Arrest- 
ments— Loosing. — A  bank  arrested  on  letters 
of  horning  a  sum  belonging  to  their  agent, 
and  afterwards  entered  into  an  extrajudicial 
arrangement  with  him,  whereby  the  arrest- 
ments were  loosed,  on  the  agent  consigning  a 
sum  equal  to  the  sum  in  the  horning  with 
interest  to  date.  The  balance  of  the  sum 
arrested  was  uplifted  by  the  agent.  Held  that 
the  cautioners  for  the  bank  agent  were  not 
thereby  liberated.  Paisley  Union  Bank  v. 
Hamilton,  1831,  9  S.  488  * 

380.  Termination  —  Liberation  —  Herit- 
able Security  —  Subsequent  Reduction 
under  1661,  c.  24. — A  party  granted  a  letter  of 
guarantee  for  the  regular  payment  of  interest 
on  an  advance  of  a  sum  in  security  of  which 
an  heritable  bond  had  been  taken.  The 
heritable  bond  was  reduced  under  the  Act 
1661,  c  24.  Held  that  the  granter  of  the  letter 
was  nevertheless  liable.  Royal  Bank  v.  Ranker^ 
1844,  6  D.  1418  ;  16  J.  598* 

381.  Termination— Liberation— Acts  of 
Creditor — Security  —  Surrender  —  Bond- 
Failure  to  Confirm  Infeftment. — A  creditor 
obtained,  in  security  of  a  loan,  a  disposition  of 
heritage,  containing  an  obligation  to  infeft 
a  me  on  which  sasine  was  taken.  He  also 
took  bills  from  cautioners  in  corroboration  of, 
but  without  prejudice  to,  the  heritable  security. 
The  creditor  bound  himself  to  convey  the 
heritage  to  the  cautioners  in  the  event  of  their 
paying  the  debt.  The  creditor  neglected  to 
get  his  sasine  confirmed,  and  the  heritage 
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carried  utf  by  another  party.  Held  tliat  the 
cautioners  were  liberated.  Fleming  v.  Thorn- 
ton, 1826,  2  W.  &  S.  277.    Revg.  4  S.  221  * 

382.  Termination— Liberation  — Acts  of 
Creditor — Security  —  Surrender  —  Bond- 
Failure  to  Confirm  Infeftment  —  A  party 
signed  as  cautioner  for  the  personal  obligation 
in  an  heritable  bond,  under  which  the  creditor 
was  infeft  a  me  in  1820.  The  creditor  delayed 
to  confirm  for  seven  years  (during  which 
period  a  posterior  bond  was  granted,  and 
made  real  on  the  lands  in  1824);  and  the 
agent  of  the  creditor  in  the  first  bond  suffered 
its  postponement  to  occur,  on  the  footing  that 
a  part  of  the  second  loan  Bhould  be  applied  in 
extinction  of  the  first,  but  afterwards  re- 
nounced all  claim  on  a  balance  of  the  second 
loan,  which  had  been  reserved  for  that  purpose, 
without  consulting  the  cautioner.  Held  that 
the  cautioner  was  liberated.  Stone  v.  Carnie, 
1830,  8  S.  853 ;  5  Fac.  676  * 

383.  Termination— Liberation  — Acts  of 
Creditor  —  Security  —  Surrender  —  Bond- 
Sale  by  Creditor  —  Neglect  to  Recover 
Price.  —  Held  that  a  creditor  in  an  heritable 
bond  had  not  liberated  the  cautioner  for  pay- 
ment of  interest,  by  his  neglect,  after  a  sale  in 
virtue  of  power  contained  in  the  bond,  to 
recover  the  price  from  the  purchaser,  who 
had  since  become  bankrupt.  Lowe  v.  Greig, 
1825,  3  S.  543  * 

384.  Termination— Liberation— Acts  of 
Creditor— Security  — Landlord's  Hypothec 
— Failure  to  Enforce. —  A  cautioner  for  rent 
is  not  liberated  by  the  landlord's  failure  to 
enforce  his  right  of  hypothec.  Grant  v.  Mac- 
dojiald,  1827,  5  S.  317.  M'Queen  v.  Fraser, 
11  June  1811,  F.  C.  See  M'Kenzie  v.  Fraser, 
1830,  4W.4S.  410,  at  p.  419  * 

385.  Termination— Liberation  — Acts  of 
Creditor— Security— Landlord's  Hypothec 
— Discharge — Assignation. — A  cautioner  for 
rent  is  entitled  on  paying  the  rent  to  an 
assignation  to  the  landlord^  hypothec.  Held 
therefore,  in  circumstances  where  the  landlord 
had  failed  to  avail  himself  of  the  hypothec, 
he  had  lost  his  recourse  against  the  cautioner. 
Stewart  v.  Bell,  31  May  1814,  F.  C. ;  18  F.  C. 
(App.)  p.  499  * 

386.  Termination— Liberation— Acts  of 
Creditor— Security — Surrender  —  Conceal- 
ment —  Misrepresentation.  —  A  creditor 
obtained  from  his  debtor  an  ex  facie  absolute 
disposition  and  assignation  to  a  mill  occupied 
by  the  debtor,  and  the  machinery  in  it,  and 
was  infeft  As  part  of  the  transaction,  he 
granted  to  the  debtor  a  lease  of  the  whole 
subjects,  in  which  he  set  himself  forth  as 
proprietor,  and  in  which  the  debtor  and  two 
cautioners  were  taken  bound  for  the  rent. 
The  creditor  granted  a  back-bond  acknow- 
ledging that  tne  disposition  and  assignation 
were  only  in  security  and  providing  for 
the  application  of  the  rents,  but  of  this  the 
cautioners  were  not  aware.  The  debtor  was 
sequestrated,  and  his  trustee  claimed  the 
machinery.     The  creditor  after  litigation  com- 


promised with  the  trustee  and  surrendered  all 
claim  to  the  machinery.  Held  that  the  cau- 
tioners were  not  liberated  by  the  creditor's 
concealment  and  misrepresentation,  or  by  his 
surrendering  his  claim  to  the  machinery. 
APDougaU  &  Herbertson  v.  Northern  Assurance 
Co.,  1864,  2  M.  935  ;  36  J.  468  * 

387.  Termination— Liberation— Acts  of 
Creditor— Suspension— A.  8,  11  July  1828, 
s.  118— Application  for  new  Caution.— The 
charger,  in  a  suspension,  applied,  on  the 
sequestration  of  the  cautioners  estate,  to  the 
court,  under  A.  S.  11  July  1828,  s.  118,  to  have 
the  suspender  ordained  to  find  new  caution ; 
and  on  his  failure  obtained  decree,  finding  the 
letters  orderly  proceeded,  without  discussing 
the  merits.  Meld  that  the  cautioner  was 
liberated  by  the  application  for  new  caution. 
Eadie  v.  Smith,  1833,  11  S.  415  * 

388.  Termination— Notice  by  Cautioner 
—  Continuing  Guarantee.  —  Held  that  the 
cautioner  of  a  bank  agent,  after  having  been 
bound  for  several  years,  was  entitled  to 
terminate  his  obligation,  on  giving  notice,  and 
to  have  his  bond  delivered  up  cancelled  or 
discharged.  Taylor  d*  Wright  v.  A  die,  1818, 
Hume  114. 

389.  Termination— Septennial  Limitation 
— Bill  of  Exchange. — An  acceptor  of  a  bill, 
"as  security,  jointly  and  severally,"  has  not 
the  benefit  of  the  septennial  limitation  under 
the  Act  1695,  c.  5.  Sharp  v.  Hervey,  24  June 
1808,  F.  C.;  M.  "Bill  of  Exchange"  App. 
No.  22  * 

390.  Termination— Septennial  Limitation 
—Bond  of  Belief— Creditor's  Knowledge  o£ 
—Qttestion  whether  private  knowledge  on  the 
part  of  a  creditor  in  a  bond  in  which  three 
parties  are  bound  jointly  and  severally,  of  the 
existence  of  bonds  of  relief  by  one  co-obligant 
in  favour  of  the  other  two,  is  sufficient  to  admit 
the  operation  of  the  septennial  limitation. 
Drysdale  v.  Johnstone,  1839,  1  D.  409 ;  14  Fac. 
452* 

391.  Termination— Septennial  Limitation 
—Cash-Credit  Bond.— Opinion  that  a  cau- 
tioner in  a  cash  -  credit  bond  is  not  entitled 
to  the  benefit  of  the  septennial  limitation. 
Alexander  v.  Badenach,  1843,  6  D.  322 ;  16  J. 
171* 

392.  Termination— Septennial  Limitation 
—"Cautioner "—Bond  or  Clause  of  Relief: 
— A  party  in  a  bond  for  borrowed  money 
bound  himself  for  and  with  another  "as 
cautioner,  surety,  and  full  debtor."  Held  that 
being  thus  expressly  mentioned  as  cautioner  in 
the  bond,  he  was  entitled  to  found  on  the 
septennial  limitation,  although  he  had  no 
special  clause  of  relief  in  the  bond,  and  no 
bond  of  relief  apart, — these  being  required 
only  in  regard  to  parties  bound  as  co-principals. 
Scott  v.  Yuille,  1831,  5W.&S.  436.  Atfg.  6  S. 
137  ;  3  Fac.  117* 

393.  Termination— Septennial  Limitation 
—Debt  Illiquid  and  not  Exigible  During 
septennium. — A  raised  an  action  of  accounting 
against  B.    B  became  bankrupt,  and  entered 


883 


CAUTION— CHARITABLE  TRUSTS 


884 


into  a  composition-contract  with  his  creditors, 
under  which  A  ranked  for  a  random  sum  (it 
being  agreed  that  the  amount  of  his  debt 
should  be  ascertained  by  a  decree-arbitral).  C 
interposed  as  cautioner  for  the  composition. 
A  submission  was  entered  into  between  A  and 
B,  to  which  C  was  not  a  party.  Pending  it,  B's 
estates  were  sequestrated,  and  he  was  discharged 
under  the  Bankrupt  Act.  A  got  a  decree- 
arbitral  constituting  his  debt,  conform  to 
which  decree  was  pronounced  in  the  action  of 
accounting.  More  than  seven  years  elapsed 
from  the  date  of  the  obligation  of  C,  and 
partial  payments  had  in  the  meanwhile  been 
made  by  him  to  A.  Held  that  as  the  debt  was 
illiquid  and  not  exigible  during  the  seven 
years,  C  was  not  lioerated  by  1695,  c.  5. 
Anderson  v.  Wood,  25  May  1821,  F.  C. ;  1  S.  31  * 

394.  Tennination— Septennial  Limitation 
— Executors. — The  septennial  limitation  held 
(by  the  Lord  Ordinary,  and  acquiesced  in)  not 
to  apply  to  an  obligation  as  cautioner  in  a 
confirmation.    Oallie  v.  Ross,  1836,  14  S.  647  * 

395.  Termination— Septennial  Limitation 
— Foreign  Bond.— Held  that  the  septennial 
limitation  does  not  apply  to  a  cautionary 
obligation  contracted  in  a  foreign  country, 
though  sued  on  in  this.  Alexander  v.  Badenach, 
1843,  6  D.  322  ;  16  J.  171  * 

396.  Tennination— Septennial  Limitation 
—Gratuitous— Money  Instantly  Borrowed. 

— Where  B  was  bound  as  "cautioner,  surety, 
and  full  debtor,  with  and  for"  A  in  a  bond 
for  payment  of  a  sum  of  money  to  the  daughter 
of  A  and  her  husband,  as  an  equivalent  for  the 
value  of  house  property  which  A  had  failed 
to  convey  to  them  in  terms  of  their  marriage- 
contract,  to  which  he  was  a  party,  held  that  B's 
obligation  fell  under  the  Act  1695,  c.  5,  and 
that  it  was  extinguished  by  the  septennial  pre- 
scription, notwithstanding  that  the  bond  was 
not  for  money  instantly  borrowed,  and  that 
B's  obligation  was  not  altogether  gratuitous. 
MonteitK  v.  Pattison,  1841, 4  D.  161 ;  14  J.  58  * 

397.  Tennination— Septennial  Limitation 
—Guarantee— Reference  to  Principal  Bond. 
— Held  that  a  letter  of  obligation  guaranteeing 
payment  of  a  bond  for  £2000,  of  the  same  date 
as  the  bond  addressed  to  the  creditor  on  the 
narrative  of  the  bond,  but  not  referred  to  in  the 
bond  itself,  did  not  fall  under  the  septennial 
limitation  of  1695,  c.  5.  Question  whether, 
if  the  bond  had  referred  in  gremio  to  the  letter, 
as  well  as  the  letter  to  the  bond,  the  statute 
would  have  applied.  Tait  v.  WUson,  1840, 
1  Kobin.  137.    AfFg.  15  S.  221  ;  12  Fac.  203* 

398.  Termination— Septennial  Limitation 
—  Judicial  Caution.  —  Held  that  judicial 
cautionary  obligations  are  not  subject  to  the 
septennial  prescription.  Hogg  v.  Low,  1826, 
4  S.  702  * 

399.  Termination— Septennial  Limitation 
—Judicial  Composition.— A  cautioner  under 
a  judicial  composition-contract  held  not  entitled 
to  the  benefit  of  the  septennial  limitation 
under  the  Act  1695,  c.  5.  Cuthbertson  v.  Lyon, 
23  May  1823,  F.  C. ;  2  S.  330  * 


400.  Termination— Septennial  Limitation 
—Obligation  to  Pay  Sum  Due  by  Another. 

—The  grantors  of  a  letter  binding  and  obliging 
themselves  to  pay  a  sum  promised  bv  another 
party  as  price  of  cattle,  held  not  entitled  to  the 
oenefit  of  the  septennial  limitation.  Mackenzie 
v.  Maclver  &  Co.,  1859,  21  D.  1153. 

401.  Termination— Septennial  Limitation 
—Promise  of  Payment  within  septennium— 
Personal  Bar. — The  creditor  in  a  cautionary 
obligation  had  some  correspondence  with  the 
factor  for  the  pupil  son  of  a  deceased  cautioner 
within  the  seven  years.  This  correspondence 
imported  a  promise  to  pay,  and  a  payment  to 
account  was  made.  The  son  on  coming  of  age 
approved  the  promise.  Held  that  ne  was 
barred  from  pleading  the  septennial  limitation. 
Riddick  v.  Douglas,  Heron  <fc  Co.,  1800,  4  Pat. 
133* 

402.  Tennination— Septennial  Limitation 
—  Payment  of  Interest  —  Subsequent  to 
Beptennium. — Held  that  payment  of  interest 
and  acknowledgment  of  intimation  of  an  assig- 
nation by  the  cautioner  after  the  lapse  of  seven 
years  did  not  bar  him  from  pleading  the 
septennial  limitation.  Scott  v.  Yuille,  1831, 
5W.&S.  436.    Affg.  8  S.  485 ;  5  Fac.  382  * 

403.  Termination— Septennial  Limitation 
— Caution- Performance  of  Office— Judicial 
Factor. — The  septennial  limitation  held  not  to 
apply  to  a  bond  of  caution  for  the  performance 
of  an  office  (judicial  factor).  Bremner  v. 
Campbell,  1842,  1  Bell  280.  Affg.  1  D.  618 ; 
14  Fac.  704  * 
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Administration,  1-30,  44,  60. 

Alteration  of  Mode,  4-5. 

Bursary,  32-37,  49. 

Construction,  3,  38-40. 

Educational,  6-10,  39. 

Funds,  31,  42. 

Income,  11,  26,  34-36. 

Objects,  27,  33-34,  41-48. 

Poor,  12-14,  22,  46-48,  60. 

Scheme,  1,  17,  32,  40,  49-53. 

Subscriptions,  54 ;  and  see  title  Church. 

Title  to  Sue,  8,  33,  47,  55-59. 

Trustees,  16-30. 

Uncertainty,  see  title  Trust. 

Usage,  1-2,  30. 

1.  Administration— Actings  by  Parties 
not  Trustees— Dennding— Usage— Scheme. 

— Money  was  bequeathed  to  the  provost  and 
baillies  of  a  town  for  the  aged  poor  thereof. 
In  an  action  against  the  magistrates  and  town 
council,  who  nad  administered  the  trust  in 
connection  with  another  trust,  to  have  them 
compelled  to  denude  in  favour  of  the  provost 
and  baillies,  and  the  latter  ordained  to  ad- 
minister the  trust  separately,  held  (1)  that,  as 
the  magistrates  and  council  had  administered 
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the  fund  for  two  centuries,  they  should  not 
be  disturbed,  and  that  the  action  was  barred 
by  prescription ;  and  (2)  that  it  was  competent 
to  order  a  scheme  for  the  administration  of  the 
charity.  Baird  v.  Mags,  of  Dundee,  1863,  1  M. 
(H.  L.)  6 ;  35  J.  306  * 

2.  Administration— Bequest  to  Ministers 
and  Poor  — Objects— Usage  Adverse  to 
Trust  —  Property  Bequeathed  without 
Special  Limitation— Accounts— Unauthor- 
ised Expenditure.— By  an  old  charter  narrat- 
ing the  obligation  to  provide  for  ministers,  the 
poor,  and  orphans,  certain  religious  houses 
were  granted  to  the  magistrates  of  Dundee, 
and  these  in  time  came  to  be  known  as  "  the 
hospital."  Held  (I)  that  by  the  charter  a 
trust  was  constituted  in  the  town  of  Dundee, 
and  its  administrators,  for  the  purposes  of  the 
grant ;  (2)  that  the  provision  of  stipends  to 
the  ministers  within  the  burgh  was  a  trust 
purpose ;  (3)  that  payments  to  decayed 
burgesses  and  their  families  was  not  a  proper 
application  of  the  fund;  (4)  that  no  mis- 
application of  the  fund  could  be  fortified  by 
long  usage,  so  as  to  bar  an  action  for  enforcing 
the  trust;  and  that  usage  adverse  to  the 
terms  of  the  grant  could  not  be  founded  on 
as  contemporanea  expositio ;  (5)  that  property, 
acquired  before  the  charter,  fell  within  the 
scope  of  said  charter,  and  became  part  of  the 
foundation ;  (6)  that  all  purchases  made  out 
of  the  general  fund,  subsequent  to  the  charter, 
and  all  property  bequeathed  to  the  "  hospital " 
without  special  purpose,  had  been  consolidated 
with  the  original  estate,  and  formed  part  of  it ; 
and  (7)  that  dispositions  of  lands  purchased 
with  monies  bequeathed  to  a  corporate  trust 
in  terms  no  longer  known,  are  not  evidence  of 
the  terms  of  the  original  bequests,  and  that 
the  bequests  must  be  presumed  to  have  been 
for  the  purposes  of  the  trust  generally. 
Presbytery  of  Dundee  v.  Mags,  of  Dundee,  1861, 
23  D.  (H.  L.)  14 ;  4  Macq.  228  ;  33  J.  707  * 

The  defenders  afterwards  pleaded  that  the 
revenue  was  exhausted  by  payments  already 
made  to  ministers,  and  a  remit  was  made  to 
an  accountant  to  make  up  accounts.  Held  (1) 
that  the  defenders  could  not  avoid  judgment 
on  objections  to  the  accounts  bv  consenting 
that  the  plea  should  be  repelled;  (2)  that  a 
claim  by  the  pursuers  to  have  included  in  the 
fund  a  subject  held  by  the  defenders  for  a 
different  purpose  under  a  title  to  include  the 
whole  could  not  be  decided  in  the  action  and 
must  be  reserved ;  and  (3)  that  expenditure 
on  a  public  park  held  by  the  defenders  as  re- 
presenting tne  town,  as  also  expenditure  in 
purchasing  a  cemetery  must  be  disallowed  in 
the  accounts.    Ibid.,  1863, 1 M.  473 ;  35  J.  274  * 

3.  Administration  —  Building  "  in  or 
near  "  a  Place. — Funds  were  left  to  establish 
an  institution  "  in  or  near"  Cupar.  Held  that 
the  direction  was  not  infringed  by  establishing 
it  two  and  a  half  miles  from  Cupar.  A  damsons 
TV*,  1871,  9  S.  L.  R.  88. 

4.  Administration  —  Church  Compul- 
sorily  Acquired  — Duty  in  Rebuilding— 
Hospital  for  Poor— Rebuilding— Alteration 


of  Scheme. — A  railway  company  compulsorily 
acquired  lauds  on  which  a  church  and  hospital 
for  the  maintenance  of  the  poor  (in  connection 
with  the  church)  stood.  The  act  conferring 
the  compulsory  powers  provided  that  the 
company  should  restore  the  church,  or  in  lieu 
thereof  pay  a  sum  as  compensation,  and  the 
latter  alternative  was  adopted.  Held  (1)  that 
the  sum  should  be  used  to  provide  a  church 
with  as  much  accommodation  as  the  old  one, 
and  that  it  would  be  the  property  of  the 
charity ;  (2)  that  the  trustees  were  not  bound 
to  follow  tne  model  of  the  old  church,  though 
under  the  first  alternative  in  the  act  the 
company  would  have  been;  that  the  whole 
compensation  was  not  necessarily  applicable  to 
the  rebuilding  of  the  church ;  and  that  the 
surplus  should  be  applied  for  the  other  trust 
purposes,  viz.  for  the  poor.  Glephane  v.  The 
Mags,  of  Edinburgh,  1864,  2  M.  (H.  L.)  7 ; 
4  Macq.  603  ;  36  J.  325  * 

5.  Administration— Distinction  between 
Object  and  Mode— Alteration  of  Mode.— 

There  is  an  enlarged  administration  of  charit- 
able trusts  distinguishing  between  the  charity 
itself  and  the  mode  prescribed  for  its  ac- 
complishment. The  court  will  not  alter  the 
purposes  of  the  trust  or  substitute  one  trust 
for  another ;  but  in  course  of  time  a  change 
of  mode  may  become  desirable,  and  the  court 
has  sanctioned  such  change  of  mode  in  order 
to  secure  more  effectually  the  benefit  intended. 
A  hospital  for  the  maintenance  of  the  poor 
was  sold.  The  House  of  Lords  remitted  to  the 
Court  of  Session  to  settle  a  scheme  for  the 
application  of  the  price  "  including  the  build- 
ing of  the  hospital  if  the  same  shall  be  deemed 
necessary.'1  Held  (1)  that,  as  the  money  might 
be  used  better  for  giving  the  poor  outdoor 
relief  instead  of  rebuilding,  this  might  be  done, 
and  that  the  hospital  need  not  be  rebuilt ;  and 
(2)  that  the  decision  of  the  House  of  Lords 
leaving  it  to  the  discretion  of  the  Court  of 
Session  as  to  the  rebuilding,  and  the  decision 

r'nst  rebuilding,  were  not  in  violation  of 
foundation  charter.  CUphane  v.  Mags,  of 
Edinburgh,  1869,  7  M.  (H.  L.)  7  ;  L.  E.  1  Sc. 
App.  417  ;  41  J.  306* 

6.  Administration— Educational— Kirk- 
Session— Parish.— Where  the  management  of 
a  mortified  fund  for  a  free  grammar  school  is 
in  the  heritors,  minister,  and  kirk-session  of  a 
parish,  each  member  of  the  kirk-session  is 
entitled  to  a  vote.  Observed,  that  a  parish  is 
to  certain  effects  a  corporation,  and  the  con- 
stituent members,  consisting  of  heritors, 
minister,  and  elders,  are  each  entitled  to  a 
vote.  E.  of  Galloway  v.  Kirk-Session  of  Dairy , 
22  Feb.  1810,  F.  C. 

7.  Administration  —  Educational  —  Ob- 
jects of  Bequest.— A  party  executed  a  trust 
deed  narrating  his  desire  to  promote  education 
in  Aberdeen  and  to  "  improve  the  condition  of 
parochial  schoolmasters"  there.  By  his  will 
he  bequeathed  the  interest  of  his  money  to 
"  parochial  schoolmasters."  Held  that,  looking 
to  a  scheme  as  to  education  which  the  trustee 
had  worked  in  his  lifetime  and    to   letters 
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written  by  him  before  his  trust  deed  was 
executed,  his  trustees  were  entitled  to  include 
sessional  as  well  as  proper  parochial  schools  in 
the  scheme.  Milne's  Trs.  v.  Cowie,  1853,  15  D. 
321 ;  25  J.  213  * 

8.  Administration-— Educational— Pro- 
fessorship—Application  of  Funds— Title  to 
Sue. — General  Reid  left  money  to  trustees  for 
establishing  and  endowing  a  professorship  of 
music  in  Edinburgh  University.  The  trustees 
handed  over  the  funds  (as  permitted  in  the 
will)  to  the  principal  and  professors,  who 
were  to  have  the  patronage  of  the  proposed 
professors.  In  an  action  by  the  magistrates 
and  town  council  of  Edinburgh,  as  patrons  of 
the  University,  against  the  principal  and  pro- 
fessors, held  (1)  that  they  had  a  title  to  sue ; 
and  (2)  that,  on  the  terms  of  the  will,  the 
defenders  must  set  aside  as  a  specific  trust 
fund  such  sum  as  was  necessary,  not  only  for 
payment  of  the  salary,  but  also  for  effectu- 
ally establishing  and  maintaining  the  chair. 
Mags,  of  Edinburgh  v.  Professors  of  Edinburgh 
University,  1851,  13  D.  1187  ;  23  J.  561  * 

9.  Administration— Educational— Public 
School— Control  of  Presbytery.— A  public 
school,  originally  a  grammar  school,  existed  in 
Elgin  before  the  Reformation.  In  connection 
therewith,  a  school  for  teaching  music  and 
other  liberal  arts  was  endowed  by  the  Crown 
out  of  property,  mortified  by  royal  grants  to 
the  magistrates  and  town  council  for  the 
support  thereof.  This  last  school  was  after- 
wards, in  1659,  converted  into  an  English 
school,  in  which  sacred  music  was  also  taught. 
The  magistrates  and  town  council  had  always 
acted  as  patrons  of  these  schools,  and  appointed 
the  teachers.  Enlarged  accommodation  was 
provided  by  public  subscription,  and  higher 
departments  were  added  to  the  branches  of 
education  previously  taught  there;  but  the 
old  constitution  remained  the  same.  Held  (1) 
that  these  formed  a  public  burgh  school ;  and 
(2)  that  the  masters  were  subject  to  the  juris- 
diction, superintendence,  and  control  of  the 
presbytery.  Presbytery  of  Elgin  v.  Mags,  of 
Elgin,  1861,  23  D.  287  ;  33  J.  141. 

10.  Administration  —  Educational  — 
Town  Council— Agreement— A  trust  dona- 
tion was  vested  in  the  town  council  of  a  burgh, 
on  condition  that  they  were  to  apply  the 
annual  dividends  "  in  the  support  and  main- 
tenance, from  time  to  time,  of  schools  "  in  the 
burgh,  taught  on  the  Madras  system.  Held 
that  an  agreement  with  the  several  kirk- 
sessions  in  the  burgh,  binding  the  council  to 
pay  the  dividends  equally  among  them,  under 
conditions  as  to  its  application  to  the  truster's 
purpose,  etc.,  was  valid,  and  neither  ultra 
vires  of  the  preceding  town  council,  nor  a 
devolution  of  the  trust,  but  a  judicious  mode 
of  carrying  it  into  execution.  Forbes  v.  Toicn 
Council  of  Glasgow,  1839,  M'L.  &  R.  530.  Affg. 
15  S.  628 ;  12  Fac.  579  * 

11.  Administration— Increase  of  Income 
— Minister's  Stipend. — A  fund  was  raised 
and  vested  in  trust  for  behoof  of  the  minister 


of  a  town.  At  the  time  the  income  of  the 
stock  did  not  amount  to  the  minimum  stipend 
of  800  merks,  but  power  was  obtained  by  Act 
of  Parliament  to  assess  the  inhabitants  iu  order 
to  make  up  this  to  800  merks.  Afterwards 
the  value  of  the  stock  increased,  so  as  to  leave 
a  large  surplus,  after  paying  the  minister  the 
800  merks.  Held  that  the  surplus  belonged  to 
the  minister,  and  could  not  be  appropriated  to 
other  purposes.  Rennie  v.  Tod  dc  Others, 
1802,  1806,  5  Pat.  144* 

12.  Administration  —  Kirk-Session  — 
Heritors — "Poor." — A  bequeathed  a  sum  to 
be  vested  in  landed  or  government  securities, 
and  the  interest  to  be  yearly  divided  among 
the  poor  of  a  parish  by  the  minister  and 
elders.  Ordered  that  the  sum  be  so  vested  and 
managed,  "but  subject  always  to  the  control 
and  superintendence  of  the  heritors."  Smith 
v.  Jaggard,  1843,  15  J.  579* 

13.  Administration  —  Kirk -Session  — 
"Poor." — A  testator  appointed  his  executors 
to  pay  a  sum  "to  the  poor  of  the  pa^i8h.,, 
Held  that  the  administration  of  it  belonged 
to  the  heritors  and  kirk-session.  Watson's 
Exrs.  v.  Kirk-Session  of  Cramond,  1844,  16  J. 
484* 

14.  Administration— Kirk-Session— Par- 
ochial Board  —  Poor. — Held  that  property 
held  in  trust  by  a  kirk-session  for  the  relief  of 
the  poor  (the  proceeds  of  which  had  been  dis- 
tributed among  persons  not  "destitute  poor," 
and  for  other  pious  uses)  could  not  be  claimed 
by  the  parochial  board  under  the  Poor- Law 
Amendment  Act  Hardie  v.  Kirk-Session  of 
Linlithgow,  1855,  18  D.  37  ;  28  J.  6  * 

15.  Administration— Trust  Purposes- 
Deviation   from  — Ultra    vires  — Title.— 

Ground  was  disponed  to  certain  parties  "for 
the  use  of  a  public  school  in  all  time  coming,0 
and  for  many  years  the  school  and  property 
were  managed  as  for  the  use  of  the  public. 
Held  that  it  was  illegal  in  the  disponees  to 
obtain  a  new  title  in  their  persons,  in  which 
the  words  declaring  the  trust  were  omitted, 
and  thereupon  to  sell  the  property  and 
appropriate  the  proceeds  to  other  purposes; 
and  that  the  purchaser  having  been  aware  of 
the  trust  under  which  his  authors  held  the 
school,  was  not  entitled  to  plead  that  his  title 
was  indefeasible  in  respect  he  had  purchased 
from  the  parties  who,  ex  facie  of  the  record, 
were  vested  in  the  subjects.  Mags,  of  Airdrie 
v.  Smith,  1850,  12  D.  1222  ,•  22  J.  567  * 

16.  Administration— Trustees— Appoint- 
ment of  Additional  Trustees.— The  court 
refused  hoc  statu  to  appoint  additional  trustees 
under  a  trust  for  the  establishment  of  schools. 
Marjoribaiiks,  1822,  1  S.  355. 

17.  Administration— Trustees— Death  of 
—Appointment  of  New  Trustees — Nobile 
officium  —  Scheme. — The  court,  upon  the 
petition  of  a  testator's  brother,  in  respect  of 
the  death  of  the  persons  appointed  by  him  to 
found  a  school  for  which  he  bequeathed 
money,  appointed  a  trustee  and  managers,  and 
approved  of  a  scheme  for  the  management  of 
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the  school  and  of  the  property.  Morison  <£ 
Others,  1863,  1  M.  1009  ;  35  J.  584  * 

18.  Administration— Trustees— Designa- 
tion of— Ez  officio.— The  founder  of  an 
hospital  gave  the  patronage  to  inter  alios  "  the 
four  ministers,  commonly  called  the  town's 
four  ministers,  of  the  ola  and  new  churches, 
and  to  their  successors  in  their  respective 
offices."  There  were  only  two  collegiate 
churches  and  four  ministers  at  the  time ;  but 
the  burgh  was  afterwards  divided  into  six 
parishes,  having  each  a  clergyman.  Held  that 
only  four  of  these  ministers  could  be  patrons, 
two  of  them  being  always  the  ministers  of  the 
churches  referred  to  in  the  deed  of  foundation, 
and  the  other  two  being  chosen  according  to 
the  seniority  of  their  appointment  as  town 
ministers ;  or  if  coeval  in  that  respect,  then  by 
their  seniority  as  licensed  clergymen.  Governors 
of  Gordon1  s  Hospital  v.  Ministers  of  Aberdeen, 
1831,  9  S.  909  * 

As  to  the  right  of  representatives  of  the 
trades  in  Edinburgh  to  be  governors  of  Heriot's 
Hospital  after  the  Burgh  Reform  Act,  see 
Trades  of  Edinburgh  v.  Governors  of  Heriot's 
Hospital,  1836,  14  S.  873 ;  11  Fac.  720  * 

19.  Administration— Trustees— Designa- 
tion of— "  Moderator  of  City."— A  party 
bequeathed  money  for  a  charitable  purpose  to 
trustees,  one  of  whom  was  described  as 
"moderator  of  the  city  of  Aberdeen."  Held 
that  the  moderator  of  the  synod  of  Aberdeen 
was  the  party  intended.  Synod  of  Aberdeen  v. 
Milne's  Trs.,  1847,  9  D.  745 ;  19  J.  337  * 

20.  Administration  —  Trustees  —  Dis- 
charge.— Trustees  in  the  administration  of  a 
charitable  bequest  applied  to  the  court  for 
remit  to  an  accountant  whose  report  on  their 
intromissions,  when  approved  by  the  court, 
should  be  to  them  an  exoneration  and  dis- 
charge. Although  this  application  was 
expressly  authorised  by  the  trust  deed,  it  was 
refused  as  incompetent.  Dundas,  1869,  7  M. 
670;  41J.  343* 

21.  Administration  — Trustees— Failure 
of —  Kirk-Session.  —  On  the  failure  of  the 
trustees  under  a  mortification,  the  court 
appointed  a  kirk-session  factors  to  execute  the 
trust;  but  refused  to  find  them  entitled  to 
make  an  allowance  to  their  clerk  for  manage- 
ment.   Falconer,  1830,  9  S.  142. 

22.  Administration  — Trustees— Powers 
—  Borrowing  —  Security  of  Lenders  — 
"Poor." — A  sum  was  mortified  for  behoof  of 
the  poor  of  a  burgh.  In  a  period  of  distress 
the  managers  borrowed  money  and  expended  it 
on  additional  relief  to  the  poor.  Held  (1)  that 
the  borrowing  was  within  the  powers  of  the 
managers;  (2)  that  the  lenders  were  entitled 
to  repayment  out  of  the  annual  income,  but 
could  not  exist  or  adjudge  the  lands  of  the 
trust  Arbroath  Bank  v.  Stevenson,  1847,  9  D. 
1228  ;  19  J.  534  * 

23.  Administration  — Trustees— Powers 

— Lease.  —  Held  that  where  the  trust  deed 
establishing  a  charitable  foundation  forbade 
the  trustees  "to  sell  or  dispose  of"  a  house, 


they  had  no  power  to  lease  it  for  ninety-nine 
years.    Petri*?*  Trs.  v.  Ramsay,  1868,  7  Si.  64 ; 

41  J.  38* 

24.  Administration— Trustee— Powers- 
Purchase  of  Lands  —  Feu -Duties.  —  The 

guardian  of  a  mortification,  who  was  em- 
powered by  private  statute  to  invest  the  funds 
in  the  purchase  of  lands,  on  the  authority  of 
the  court  being  interponed,  applied  for  that 
authority  to  a  proposed  purchase  at  £10,400. 
The  court  remitted  to  two  men  of  skill  to 
report,  who  gave  in  separate  reports  valuing 
the  lands  at  different  sums,  but  both  at  less 
than  the  above  price.  Thereupon  the  court 
remitted  again  to  the  reporters  to  make  a  joint 
report,  who  reported  £10,000  as  a  proper  price. 
The  court  authorised  the  purchase  at  the  price 
so  fixed.     Hope,  1851,  13  D.  985  ;  23  J.  447. 

Held  that  trustees,  who  were  empowered  by 
statute  to  sell  lands  (of  which  they  had  the 
dominium  utile)  and  purchase  other  lands,  could 
not  purchase  feu-duties.  Governors  of  Cauvin's 
Hospital,  1842,  4  D.  556* 

25.  Administration— Trustees— Powers- 
Sale  of  Superiority. — Where  lands  holding  of 
the  Crown  are  vested  in  trustees  for  charitable 
purposes,  they  are  entitled  to  dispose  of  the 
superiority  for  the  benefit  of  the  trust.  Moore's 
Trs.  v.  W.ilson,  25  June  1814,  F.  C  * 

26.  Administration— Trustees— Powers- 
Sale— Surplus  Income— Increase  of  Objects 
— Exclusion  of  Heir. — A  party  executed  a 
mortis  causa  disposition  of  his  wnole  property 
to  trustees  for  charitable  purposes.  Held  (1) 
that  it  was  effectual  to  exclude  any  right  in  his 
heirs,  and  from  interference  in  the  administra- 
iiojQj  so  long  as  the  trust  should  be  administered 
in  fulfilment  of  the  purposes,  and  without 
prejudice  to  any  eventual  interest  which  might 
emerge  to  them  if  the  purposes  should  become 
impracticable ;  (2)  that  as  no  power  was  given, 
the  trustees  could  not  sell  any  part  of  the 
subjects,  or  borrow  money  by  granting  securities 
over  the  same  ;  and  (3)  that  any  surplus  revenue, 
after  paying  the  sums  appointed  to  be  paid  to 
the  objects  of  the  trust,  might  be  employed  in 
adding  to  the  number  of  persons  within  the 
scope  of  the  trust,  or  to  increase  the  sums  to  be 
paid  to  the  objects.  MiLeishis  Trs.  v.  M'Leish, 
1841,  3  D.  914  ;  16  Fac.  1169* 

27.  Administration— Trustees— Powers- 
Sale — Authority. — Funds  were  mortified  for 
the  purpose  of  raising  an  hospital  for  educating 
the  children  of  merchants.  Held  (1)  that  the 
terms  of  the  trust  did  not  prevent  the  trustees 
from  selling  the  existing  hospital ;  (2)  that  the 
trustees  having  the  power  of  sale  did  not 
require  the  authority  of  the  court  for  the  sale  ; 
and  (3)  that  the  sale  was  not  prejudicial  to  the 
interests  under  their  charge.  Ballantim  v. 
Edinburgh  Merchant  Co.,  1870,  7  S.  L.  R.  352 ; 

42  J.  298. 

28.  Administration— Trustees  —  Powers 
as  to  Title. — A  piece  of  ground  was  disponed 
"  for  the  use  of  a  public  school,"  and  the  school 
and  property  were  managed  as  for  the  use  of  the 
public.    Held  that  it  was  illegal  for  the  dis- 


891 


CHARITABLE  TEUSTS 


892 


ponees  to  take  a  new  title  in  which  the 
purposes  of  the  trust  were  not  stated  and 
thereupon  to  sell  the  property  and  devote  the 
proceeds  to  purposes  other  than  a  school. 
Mags,  of  Airdrie  v.  Smith,  1850,  12  D.  1222  ; 
22  J.  567  * 

29.  Administration— Trustees  —  Qualifi- 
cation.— Held  that  a  society  "for  promoting 
Christian  knowledge"  was  associated  by  its 
constitution  with  the  Established  Church,  and 
that  it  was  unlawful  to  appoint  for  the  execu- 
tion of  its  purposes  those  who  were  not 
members  of  that  church.  Bonar  y.  Society  for 
Promoting  Christian  Knowledge,  1846,  8  D.  660 ; 
18  J.  337. 

30.  Administration— Trustees— Voting— 
Usage. — The  terms  of  a  deed  of  mortification 
as  to  the  method  in  which  the  trustees  are  to 
vote,  may  be  interpreted  by  custom.  Leslie  <fc 
iftac*,  9  June  1814,  F.  C* 

31.  Annuities— Amount  of  Fund. —A  lad  v 

by  a  deed  in  1803  directed  £1000  to  be  secured, 
and  the  interest  applied  as  a  perpetual  charity 
for  ten  females  of  a  particular  town,  reserving 

Eower  to  name  the  first  participants.  In  1831, 
y  a  writing,  she  named  females  not  of  the 
given  description,  and  exceeding  the  given 
number,  and  gave  them  ten  annuities  of  £5. 
The  sum  required  for  the  annuities  given  in 
the  1831  deed  was  £1700.  Held  that  a  sum 
sufficient  to  give  ten  annuities  of  £5,  and  not 
merely  £1000,  must  be  invested  by  the  trustees 
for  the  charity.  Ballantine  v.  Mags,  of  Ayr, 
1838,  16  S.  325. 

32.  Bursary— Construction.— A  trustee 
directed  that  a  sum  should  be  employed  upon 
lands,  and  that  £1000  should  be  paid  out  of 
the  interest  to  certain  bursars.  Subsequently 
the  truster's  heir  mortified  lands  for  the  use  of 
the  bursars.  Held,  upon  a  construction  of  the 
trust  deed  and  the  deed  of  mortification,  that 
the  bursars  were  not  limited  to  £1000,  but 
were  entitled  to  the  whole  of  the  rents  ;  and  a 
remit  made  to  prepare  a  scheme.  University  of 
Aberdeen  v.  Irvine,  1868,  6  M.  (H.  L.)  29  ;  L.  R. 
1  Sc.  App.  289 ;  40  J.  459.  [See  No.  49,  infra.]  * 

33.  Bursary  — Description  of  Object  — 
"  Youth  M— Unsuccessful  Competitor— Title 
to  Sue. — A  deed  founding  a  college  bursary 
provided  that  youths  of  a  certain  name  were 
to  be  educated  and  maintained  at  college ;  that 
after  trial  of  the  fitness  of  the  candidates,  the 
principal  and  masters  of  the  college  should 
attest  whom  they  found  fittest,  whereupon  the 
patrons  were  to  present  him.  A,  B,  and  C 
submitted  themselves  for  examination,  and  A 
was  successful.  Held  (1)  that  A,  who  was 
twenty-six  years  of  age  and  a  teacher,  was  not 
of  the  prescribed  age  and  description,  that  a 
presentation  of  him  was  invalid,  and  that  he 
could  not  claim  the  bursary;  and  (2)  that  a 
presentation  on  condition  that  the  party  should 
resign  when  called  on  to  do  so  was  invalid. 
Ramsay  v.  Brewster,  1859,  21  D.  1367 ;  31  J. 
757* 

Thereupon  B  brought  an  action  to  have  it 
declared  that  the  principal  and  masters  were 


bound  to  attest  whether  he  or  C  waB  the  fitter, 
and  to  present  the  one  so  preferred ;  and  failing 
their  so  attesting,  that  he  should  be  deemed 
fittest,  and  the  patron  decerned  to  present  him. 
Held  that  B  had  no  title  to  sue,  because  the 
functions  of  the  principal  and  masters  were 
exhausted  when  they  attested  A  the  fittest,  and 
there  was  no  provision  for  their  comparing  the 
qualifications  of  the  other  candidates.  Ramsay 
v.  United  Colleges  of  St.  Andrews,  23  D.  (H.  L) 
8.    Affg.  22  D.  1328 ;  32  J.  562  * 

34.  Bursary— Decrease  of  Income— Se- 
ducing Objects— Trustees'  Powers.— The 
senior  bailie  of  a  burgh,  the  minister,  and  the 
moderator  of  the  presbytery,  were  ex  officio  sole 
trustees  under  a  deed  of  mortification,  with 
power  to  appoint  bursars,  in  greater  or  lesser 
number  according  to  the  state  of  the  fund,  to 
be  maintained  at  the  public  grammar  school  of 
the  burgh  ;  but  the  magistrates  had  from  time 
immemorial  exercised  the  right  of  naming  the 
bursars.  The  trustees,  without  consulting  the 
magistrates,  reduced  the  number  of  bursars,  in 
consequence  of  debt  on  the  trust.  Held  that 
this  was  an  act  falling  within  the  trustees1 
powers.  Mags,  of  Lanark  v.  Wylie,  1852, 
14  D.  876 ;  24  J.  536  ;  1  Stuart  901> 

35.  Bursary  —  Increase  of  Income— In- 
crease of  Objects. — By  a  deed  of  mortification 
lands  were  appropriated  to  the  education  and 
entertainment  of  three  bursars.  Held  incom- 
petent, although  the  rental  greatly  increased, 
to  increase  the  number  of  bursars  ;  and  a  plea 
of  prescription  repelled.  Ramsay  v.  Professors  of 
St.  Andrews,  1842,  4  D.  1366* 

36.  Bursary— Increase  of  Income— In- 
crease of  Objects— Donee's  Bight  to  Surplus 
Revenue. — Lands  were  mortified  to  a  coDege 
for  maintaining  three  bursars  according  to 
the  manner  in  which  the  bursars  already 
founded  were  maintained.  The  revenue  from 
these  lands  was  at  the  date  of  the  mortification 
£10  ;  it  subsequently  increased  to  £300.  Held 
that  the  lands  were  given  to  the  college  subject 
to  the  burden  of  maintaining  the  bursars,  that 
the  reference  to  the  maintenance  of  other 
bursars  limited  the  amount  to  be  paid  to  the 
bursars,  and  that  the  surplus  revenue  belonged 
to  the  college.  Observations  on  the  circumstances 
in  which  a  donee  taking  under  burden  in 
favour  of  a  charity  is  entitled  to  the  surplus 
revenue.  Burnett  v.  Aberdeen  College,  1846, 
5  Bell  409  ;  18  J.  637.  Revg.  6  D.  731 ;  16  J. 
349* 

37.  Bursary— Unlawful  Condition— Pre- 
sentation.— When  a  sum  was  left  to  found  a 
bursary,  held  that  the  college  were  not  entitled 
to  impose  as  a  condition  on  the  presentation 
thereto  that  the  student  must  be  entering  on  a 
four  years'  course,  this  not  being  provided  in 
the  founder's  will.  Mayfair  v.  United  College 
of  St.  Andrews,  1850,  12  D.  1234  ;  22  J.  552* 

38.  Construction.— Observed  that  charitable 
bequests  receive  a  benignant  construction  ;  and 
when  the  general  intention  is  indicated  the 
court  will  find  the  means  of  carrying  the 
details  into  execution.     Mags,  of  Dundee  v. 
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Morris,  1858,  20  D.  (H.  L.)  9 ;  3  Macq.  134 ; 
30  J.  528.  Presbytery  of  Deer  v.  Bruce,  1867, 
5  M.  (H.  L.)  20 ;  L.  R.  1  Sc.  App.  96 ;  39  J. 
343.* 

39.  Construction  — EducationaL— Judg- 
ment given  as  to  the  import  of  a  special  trust 
in  favour  of  the  magistrates  of  Inverness,  for 
the  establishment  of  an  academy  there.  Mags, 
of  Inverness  v.  M'Intosh,  1824,  2  S.  769. 

40.  Construction  —  Scheme.  —  Terms  of 
writings  from  which  held  that  a  purpose  to 
found  an  hospital  for  the  education  of  boys 
could  be  gathered,  although  it  was  not  clear 
whether  a  building  was  to  be  erected,  and 
whether  the  boys  were  to  be  maintained  as  well 
as  educated,  and  although  the  word  "  hospital " 
had  been  deleted ;  and  that  the  words,  "  I 
wish  to  found  an  hospital,"  were  sufficient  to 
constitute  a  valid  bequest  for  that  purpose ; 
and  as  the  details  were  not  embodied  in  the 
testament,  the  case  was  remitted  to  the  court  in 
order  to  prepare  a  scheme.  Mags,  of  Dundee 
v.  Morris,  1858,  20  D.  (H.  L.)  9 ;  3  Macq. 
134  ;  30  J.  528.  The  scheme  was  prepared 
23  D.  493  ;  33  J.  243  * 

41.  Object-— Education  of  Boys  of  a 
District  — Area  of  Charity. —A  testator 
directed  that  an  hospital  should  be  founded 

*in  the  town  of  Dundee,  in  the  shire  of  Forfar, 
for  the  education  of  boys,  the  inhabitants  born 
and  educated  in  Dundee  to  have  the  preference 
of  the  towns  of  Forfar,  Arbroath,  and  Montrose." 
Held  (1)  that  the  bequest  was  intended  for  the 
benefit  of  eons  of  persons  in  the  working  classes  ; 
(2)  that  the  benefit  was  limited  to  the  children 
of  persons  born  and  educated  in  the  four  towns 
specified,  those  born  and  educated  in  Dundee 
to  have  the  preference.  Mags,  of  Dundee  v. 
Morris,  1861,  23  D.  493  ;  33  J.  243  * 

42.  Object— Exclusion  — Damages  from 
Trust  Funds. — A  boy  sued  the  trustees  of 
Heriot's  Hospital  in  their  corporate  capacity, 
because  they  had  improperly  refused  to  admit 
him,  he  being  a  proper  object  of  the  charity. 
Held  that  this  was  really  an  action  for  damages 
out  of  the  trust  funds,  and  that,  as  it  was 
incompetent  to  award  damages  out  of  the  trust 
funds,  the  action  free  to  be  dismissed.  Heriot's 
Hospital  v.  Ross,  1846,  5  Bell  37 ;  18  J.  386. 
Revg.  5  D.  589 ;  15  J.  298* 

43.  Object— Descendants  of  Testator.— A 

testator  conveyed  lands  to  trustees  to  pay 
two-thirds  of  the  rents  to  two  young  men 
in  continual  succession,  descendants  of  the 
testator's  brothers,  and  if  they  should  fail, 
then  to  other  young  men  of  the  same  surname  ; 
and  declared  that  the  provision  to  each 
young  man  was  to  endure  for  ten  years,  after 
which  his  right  should  expire,  and  his  place  be 
taken  by  another.  The  last  remaining  of  the 
descendants  having  enjoyed  the  provision,  held 
that  no  individual  who  had  enjoyed  the  pro- 
vision for  one  full  period  of  ten  years  could 
ever  again  be  entitled  thereto;  and  that  the 
son  of  an  illegitimate  descendant  of  the 
testator's  brother  was  not  entitled  to  claim  the 


provision.  Cairnie  v.  Cairnie's  Trs.,  1837,  16 
S.  1  ;  13  Fac.  1  * 

44.  Object— "Moral  and  Beligious  Im- 
provement" —  Administration.  —  A  party 
transferred  Government  stock  to  trustees.  One- 
twelfth  of  the  stock  was  to  be  transferred  to 
the  town  council  of  St.  Andrews,  the  interest 
to  be  applied  by  them  towards  "  the  moral  and 
religious  improvement  of  that  city,  and  such 
other  useful  permanent  works  connected 
therewith"  as  the  town  council,  under  the 
superintendence  of  the  lord- lieutenant  of  the 
county,  and  the  said  trustees  and  the  survivors 
or  survivor  of  them,  direct.  Held  (1)  that 
the  moral  and  religious  improvement  of  the 
city  constituted  the  primary  purpose  of  the 
grant,  and  that  the  town  council  were  en- 
titled to  vote  sums  for  such  "moral  and  re- 
ligious "  purposes ;  (2)  that  appropriations  for 
"other  useful  permanent  works"  connected 
with  the  improvement  of  the  city  might  be 
made,  but  that  these  last  required  the  approval 
both  of  the  lord-lieutenant  and  of  the  majority 
of  the  trustees.  Mags,  of  St.  Andrews  v.  IVemyss, 
1845,  17  J.  583  * 

45.  Object  —  Precentor— Schoolmaster— 
Mortification. — A  sum  was  mortified  for 
teaching  the  youth  of  a  parish,  and  reading  at 
ordinary  times  in  the  kirk,  and  the  interest 
was  directed  to  be  given  to  the  schoolmaster 
and  reader  (who  generally  precented).  The 
office  of  reader  was  subsequently  discontinued. 
Held  that  the  schoolmaster  of  the  parish  was 
entitled  to  the  interest,  notwithstanding  his 
refusal  to  precent.  Kirk-Session  of  Montmail 
v.  Espline,  1828,  7  S.  45. 

46.  Object  — Poor  Boys  — Kinsmen  of 
Testator. — A  party  mortified  a  sum  for  be- 
hoof of  the  poor  sons  of  the  tradesmen  of 
certain  trades  in  Stirling,  and  provided  that 
his  own  kindred,  if  poor,  were  to  be  suitably 
provided  for  out  of  the  fund  in  preference  to  the 
other  objects.  Held  that  a  kinsman  was  entitled 
to  relief  from  the  fund,  but  only  to  a  limited 
and  qualified  extent  Graham  v.  Mags,  of 
Stirling,  1847,  9  D.  1296 ;  19  J.  554. 

47.  Object— "Poor"— Title   to   Sue,— A 

legacy  was  left,  prior  to  the  passing  of  the 
Poor- Law  Amend ment  Act,  to  a  kirk-session, 
for  behoof  "  of  the  poor  in  "  the  parish.  The 
fund  was  given  over  to  the  parochial  board, 
who  administered  the  fund  for  behoof  of  the 
statutory  poor.  Held  (1)  that  a  title  to  sue  an 
action  of  declarator,  with  reference  to  the 
administration  of  the  fund,  was  possessed  by 
parishioners  who  belonged  to  a  class  liable  to 
be  thrown  out  of  employment,  and,  as  able- 
bodied  poor,  not  legally  entitled  to  demand 
parochial  relief ;  (2)  that  the  bequest  was  for 
oehoof  of  able-bodied  poor,  as  well  as  those  on 
the  poor's  roll ;  and  (3)  that  the  fund  did  not 
fall  under  the  Act,  but  fell  to  be  administered 
by  kirk -session.  Observations  on  the  meaning 
of  "  Poor/  Liddle  v.  Kirk-Session  of  Bathgate, 
1854,  16  D.  1075  ;  26  J.  584  * 

48.  Object—  "  Poor  of  the  Parish. "— Held 
that  under  a  bequest  to   "the  poor  of  the 
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parish"  the  objects  were  not  the  occasional 
poor  but  the  poor  having  a  statutory  claim  for 
relief ;  and  that  funds  for  this  purpose, 
derived  from  various  sources  in  some  of  wnich 
a  kirk -session  were  exclusively  interested  and 
in  others  jointly  with  the  heritors,  fell  to  be 
transferred,  under  s.  52  of  the  Poor-Law 
Amendment  Act  1845,  to  the  parochial  board. 
Flockhart  v.  Kirk-Session  of  Aberdour,  1869 
8  M.  176 ;  42  J.  77  * 

49.  Scheme  — Alteration  of  Purpose  — 
Powers  of  Court— Bursary— Increase  of 
Bursars.—  Held,  in  settling  a  scheme  for  the 
management  of  lands  mortified  for  payment  of 
bursaries,  that  the  court  was  entitled  to  in- 
crease the  number  of  bursars  as  well  as  the 
amount  of  the  bursaries;  but  that  any 
departure  from  the  number  of  bursars  specified 
by  the  founder  could  be  justified  only  by  the 
consideration  that  to  carry  out  the  will  of  the 
founder  according  to  its  letter  would  be  either 
inconsistent  with  the  main  design  of  the 
founder  himself  or  in  itself  mischievous. 
Scheme  adjusted  increasing  the  number  of 
bursars  and  providing  for  a  reserve  fund. 
University  of  Aberdeen  v.  Irvine,  1869,  7  M. 
1087 ;  41  J.  609.    [See  No.  32,  supra.]  * 

50.  Scheme  —  Begulations  by  Court  — 
Poor. — Where  the  interest  of  money  was  to  be 
distributed  among  the  poor  in  a  presbytery, 
the  court  declined  to  sanction  regulations 
whereby  the  interest  would  be  distributed 
according  to  the  populations  of  the  parishes  in 
the  presbytery,  or  according  to  the  sum  raised 
in  them  for  poor  relief,  but  sanctioned  regula- 
tions whereby  the  distribution  was  to  be 
according  to  the  manager's  discretion.  Presby- 
tery of  Deer  v.  Bruce,  1868,  6  M.  940 ;  40  J. 
543* 

51.  Scheme— Bemit  by  House  of  Lords.— 

In  an  action  as  to  a  sum  which,  paid  to  trustees 
as  compensation  for  their  lands  and  buildings 
compulsorily  acquired,  the  House  of  Lords  ex 
proprio  motu  directed  an  inquiry  into  the  state 
of  the  funds,  and  a  scheme  for  their  admini- 
stration to  be  prepared  and  settled  in  the 
Court  of  Session.  Clephane  v.  Mags,  of  Edin- 
burgh, 1864,  2  M.  (H.  L.)  7  ;  4  Macq.  603 ; 
36  J.  325  * 

52.  Scheme— Settlement— Inner  or  Outer 
House  ? — Bemit. — Held  competent  to  present 
a  petition  for  the  approval  of  a  scheme  for 
the  management  of  a  school  (for  the  erection 
of  which  funds  had  been  bequeathed)  to  the 
Inner  House  and  not  to  the  Junior  Lord 
Ordinary.     Caird,  1873, 45  J.  527. 

But  the  court  will  not  consider  a  scheme 
proposed  by  the  petitioners,  but  will  remit 
to  a  reporter  to  prepare  a  scheme  and  report. 
Caird,  1870,  10  S.  L.  R.  546. 

53.  Scheme— Trusts  Act  1867,  s.  16.— 

A  will  directed  that  the  residue  of  an  estate 
should  be  divided  among  charities  in  Edin- 
burgh. Held  that  a  scheme  of  division  was 
not  a  scheme  in  the  sense  of  s.  1 6  of  the  Trusts 
Act  1867.  Macandrewv.  Lord  Advocate,  1868, 
40  J.  398 ;  5  S.  L.  R.  504. 


54.  Subscriptions  —  Withdrawal  o£  — 

Parties  who  have  subscribed  to  a  fund  for  a 
special  charitable  purpose  cannot  afterwards 
withdraw  the  money  subscribed  by  them  or 
divert  it  to  another  purpose.  Swing  v. 
M'Gavin,  1831,  9  S.  622* 

55.  Title  to  Interdict  —  Heir  —  Educa- 
tional Bequest.— Held  that  the  heir  of  a 
deceased  truster,  who  had  mortified  funds  for 
the  education  of  boys,  had  a  title  to  apply  for 
an  interdict  against  an  alleged  misappropriation 
of  the  funds  by  the  trustees.  Mackintosh  v. 
Maclean,  1852,  14  D.  928  ;  24  J.  577 ;  1  Stuart 
972* 

56.  Title  to  Sue. — Any  individual  having 
interest  in  a  charitable  fund  may  sue  the 
managers  to  account  for  their  administrations. 
Bow  v.  Patrons  of  Covxm's  Hospital,  1825,  4  S. 
276  ;  1  Fac.  102  * 

57.  Title  to  Sue— Executor— Bursary.— 

An  executor  is  entitled  to  sue  an  action  against 
trustees  of  a  charitable  fund,  to  the  effect  of 
having  it  properly  administered.  Campbell  v. 
M'Intyre,  12  June  1824,  F.  C. ;  3  S.  126  * 

58.  Title  to  Sue  — Parish  Minister  — 
Sheriff-Substitute.- A  testator,  domiciled  in 
Louisiana,  bequeathed  two  legacies,  one  to  the 
poor  of  Dunblane  and  the  other  for  the  erection 
of  a  schoolhouse  there ;  the  former  to  be  divided 
by  the  resident  minister  of  the  Presbyterian 
Church  and  the  two  highest  civil  officers  in 
the  town.  Held,  in  an  action  by  the  parish 
minister  of  Dunblane  and  the  sheriff-substitute 
and  sheriff  clerk  resident  there  against  the 
testator's  heirs  for  payment  of  the  bequests, 
that  the  pursuers  had  a  title  to  sue  though  it 
might  turn  out  on  the  merits  that  they  could 
not  claim  the  legacies.  Boe  v.  Anderson,  1857, 
20  D.  11;  30  J.  12. 

But  subsequently,  on  evidence  that  by  the 
law  of  Louisiana  as  Dunblane  was  not  a  muni- 
cipal corporation  of  which  the  pursuers  were 
administrators  and  as  the  testator  could  not 
make  them  representatives  of  the  poor,  held 
that  the  pursuers  had  no  title  to  sue.  Boe  v. 
Anderson,  1862,  24  D.  732  ;  34  J.  369  * 

59.  Title  to  Sue— Reduction  of  Settle- 
ment.— Where  a  bequest  had  been  made  for 
the  annual  distribution  of  coal  and  meal 
among  old  women  to  be  selected  by  trustees 
out  of  a  certain  class,  held  that  members  of  the 
class,  not  being  representatives  of  the  truster, 
had  no  title  to  sue  a  reduction  of  a  subsequent 
settlement  by  the  testator  on  the  ground  of 
fraud.  Addison  v.  Whyte,  1870,  8  M.  909; 
42  J.  483  * 

60.  Trinity  Hospital,  Edinburgh.— Held, 
in  terms  of  the  charters  relative  to  Trinity 
Hospital,  that  the  University  of  Edinburgh 
had  no  right  to  participate  in  the  subjects  of 
the  grant  of  1567,  and  had  no  right  thereby 
conferred  upon  it  to  any  part  of  the  subjects 
granted  in  1587,  the  administration  of  the 
charity  being  vested  in  the  town  council. 
Clephane  v.  Mags,  of  Edinburgh,  1866, 5  M.  1 15 ; 
39  J.  65  * 
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Annuity  Tax,  1-4 ;  see  title  Burgh. 
Bells,  5. 
Buildings — 

Building  and  Repairing,  6-31. 

New,  32-36. 

Possession,  37. 

Use,  38-43. 
Church  Court- 
Breach  of  Interdict,  44. 

Damages,  45-53. 

Jurisdiction,  54-61. 

Libel,  62. 
Church  Officer,  63-68. 
Churchyard,  69-84. 
Communion  Elements,  85-87. 
Discipline,  88,  93-94. 
Dissenting  Church- 
Bishop,  89. 

Constitution,  90-92. 

Discipline,  93,  94. 

Minister,  Stipend,  95-97. 

Process,  98-103. 

Property,  104-118. 

Title  to  Sue  and  be  Sued,  99- 
103. 
Fiars  Prices,  119. 
General  Assembly,  120-122. 
Glebe — 

Administration,  123,  124, 171. 

Authority  to  Feu,  125-133. 

Deficiency,  134. 

Designation,  135-162. 

Excambion,  163-164. 

Land  Mortified  as  Glebe,  165. 

Prescription,  166-170. 
Manse — 

Administration,  171-173. 

Building  and  Repairing,  174-206. 

Free  Manse,  207-208. 

Manse  Rent,  209-213. 

New,  214-219. 

Profits,  220. 

Rates,  see  title  Assessment. 
Minister- 
Appointment,  221-236. 

Ministers'    Widows'    Fund,   237- 
246. 

Stipend,  see  Stipend  infra. 

Rates  and  Taxes,  see  title  Assess- 
ment. 

Vote,  see  title  Election  Law. 
Parish — 

Disjunction   and    Erection,  247- 
252. 

Erection  quoad  sacra,  253-257. 

Situation  of  Lands,  258-263. 


Parish  School,  see  title  Education. 
Parochial  Records,  264. 
Patronage — 

Disposition,  265-268. 
Jus  Devolutum,  269-270. 
Prescription,  274-280. 
Presentation,  284-292. 
Title,  271-283. 
Poor  Relief,  see  title  Poor. 
Precentor,  see  Church  Officer  supra. 
Presbytery,  293-299,  303-305. 
Process,  297-305. 
Service,  Language  of,  306. 
Sittings — 

Allocation,  307-310. 
Heritable  or  Moveable,  311. 
Possession,  312-315. 
Provision  of  Seats,  316. 
Rent,  317-320. 
Stipend — 

Arrears,  321-324. 
Arrestment,  325-326. 
Assistant,  327. 
Augmentation,  328-356. 
Bond  in  Security  of,  357. 
Dissenting  Minister's,  95-97. 
Liability,  358-367. 
Over-Payment,  368-384. 
Prescription,  365,  374-376,  381,  385. 
Process,  331-337,  386. 
Second  Minister,  387. 
Victual  Stipend,  388-395. 
Subscriptions  to  Church,  725-726. 
Teinds— 

Court,  396. 

Court,  Jurisdiction   of,  see   title 

Jurisdiction. 
Decihje  Inclusjs,  397-416. 
Liability,  417-452. 
Locality — 

Order,  453-465. 
Process,  466-509. 
Prescription,    400,    494,    527-530, 
577-579,  582,  584,   586,  588- 
590,  593,  652,  701-704. 
Relief — 

Interest,  510. 

Liability,  511-530. 

Terms  of  Clauses,  531-553. 

Obligation  to  insert  Clause, 

554. 
Real  Warrandice,  555-557. 
In  Locality,  558. 
Teinds  Converted,  559. 
Teinds  Specified,  560* 
Tack,  561-568. 
Teind-Duty,  569-573. 
Title,  574-596. 
Titular,  597. 
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Tkinds  (continued)— 
Valuation- 
Amount,  598-611. 

Approbation,  612-621. 

Commissioners,  622. 

Dereliction,  623-633. 

Process,  634-665. 

Surrender,  666-679. 

Validity,  680-705. 

What   Included   in    Decree, 
706-723. 
Trust,  Ecclesiastical,  724-732. 
Veto  Act,  233-236. 

1.  Annuity  Tax— Amount  to  be  Levied— 
Disposal  of  Surplus.— An  Act  of  Parliament 
was  obtained  by  the  magistrates  of  Montrose 
for  levying  an  annuity  of  5  per  cent,  on  the 
houses  within  the  town  for  the  support  of  a 
second  minister.  For  a  long  period  they  levied 
the  full  amount,  generally  giving  the  minister 
a  fixed  stipend,  sometimes  more  and  sometimes 
less  than  the  proceeds  of  the  annuity,  but  the 
amount,  by  the  extension  of  the  town,  in- 
creased to  a  large  sum.  Held  that  the  magis- 
trates were  not  bound  to  levy  the  whole  5 
per  cent.;  but  they  were  bound  to  levy  as 
much  as  would  yield  a  reasonable  allowance  to 
the  minister  (which  allowance  was  fixed  by 
the  court),  and  that,  if  they  levied  more,  they 
were  not  entitled  to  apply  the  surplus  to  the 
purposes  of  the  burgh,  but  must  pay  it  to  the 
minister.  Paler  son  v.  Mags,  of  Montrose,  1829, 
7  S.  573  ;  4  Fac.  814* 

2.  Annuity  Tax— Liability  of  Burgh  for 
Deficiency  Caused  by  Their  Irregularities 
in  Collection. — Where  an  assessment  (annuity 
tax)  was  imposed  on  the  inhabitants  of  a  burgh, 
and  certain  statutory  duties  relative  thereto 
were  imposed  upon  the  town  council,  who 
were  bound  to  pay  the  whole  proceeds  to  the 
city  clergy,  held  that  the  clergy  had  no  claim 
against  the  corporation  funds  for  deficiencies 
arising  from  alleged  irregularities  on  the  part 
of  the  town  council  in  the  collection  of  the 
tax.  Ministers  of  Edinburgh  v.  Mags,  of  Edin- 
burgh, 1849,  6  Bell  509  ;  21  J.  632.  Affg.  7  D. 
663  ;  17  J.  367  * 

3.  Annuity  Tax— Occupier— Defenders- 
United  Presbyterian  Synod. —An  action  for 
annuity  tax  due  from  the  occupiers  of  certain 
buildings  against  certain  persons  forming  a 
"  Synod  House  Committee"  dismissed  on  the 
ground  that  the  United  Presbyterian  Synod 
should  have  been  called  as  defenders.  Action 
against  proprietors  of  certain  other  buildings 
as  occupiers  sustained.  Aitken  v.  Harper  <£- 
Others,  1865,  4  M.  36 ;  38  J.  31 ;  1  S.  L.  R. 
29* 

4.  Annuity  Tax  —  Stentmasters  —  Act 
1661,  c.  6.— Impost— The  "annuity"  tax 
authorised  by  the  stat.  1661,  c.  6,  to  be  levied 
in  the  city  of  Edinburgh  for  the  clergymen, 
was  to  be  levied  after  an  exact  survey  or  stent 
by  certain  persons  "chosen  and  sworn  by  the 
town  council" ;  the  town  council  remitted  to 


the  magistrates  as  commissioners  of  supply  to 
choose  them,  and  the  stentmasters  were  not 
sworn.  Held  that  the  stent  made  by  such 
persons  was  illegal,  and  diligence  done  for  the 
annuity  was  unwarrantable ;  and  a  bill  of 
suspension  passed  on  similar  grounds  as  to  the 
tax  termed  "impost."  Winter  v.  Mags,  of 
Edinburgh,  1837,  16  S.  27a 

5.  Bells— Purposes  for  Which  Bells  may 
be  Bung. — Interdict  Granted  against  magis- 
trates authorising  the  bell  of  a  burgh  church 


usage,  and  with  the  acquiescence  of  the 
minister  and  session.  M'Naughtan  v.  Mags, 
of  Paisley,  1835, 13  S.  432  ;  10  Fac.  251* 

6.  Buildings— Building  and  Repairing.— 

Where  a  church  is  capable  of  being  repaired, 
the  heritors  cannot  be  forced  to  build  a  new 
one.  Cunningham  v.  Deans,  12  Dec.  1811, 
F.  C.  Sir  P.  Murray  v.  Presbytery  of  Glasgow, 
1833,  12  S.  191 ;  9  Fac.  129  * 

7.  Buildings— Building  and  Repairing— 
Dilapidation. — Where  a  church  is  in  such 
a  state  of  dilapidation  that  the  expense  of 
repairing  it  will  not  greatly  fall  short  of  the 
expense  of  rebuilding,  the  presbytery  is  entitled 
to  decern  for  a  new  church.  MiLeod  v.  Carment, 
1830,  8  S.  475.  Bertram  v.  Presbytery  of 
Lanark,  1864,  2  M.  1406 ;  36  J.  693  * 

8.  Buildings— Building  and  Repairing— 
Inadequate  Accommodation— No  Obliga- 
tion to  Enlarge. — Heritors  of  a  parish  are 
not  obliged  to  enlarge  a  church  which  is  iu 
good  repair,  though  greatly  inadequate  for  the 
accommodation  of  the  permanent  population 
of  the  parish,  and  though  originally  built 
without  the  sanction  of  the  presbytery.  Lord 
Lynedoch  v.  Smythe,  1828,  6  S.  791.  E.  of 
Glasgow  v.  Miller,  1834,  7  W.  &  S.  185,  Affg. 
9  S.  370  * 

9.  Buildings— Building  and  Repairing- 
Assessment— Diligence.— The  magistrates  of 
a  royal  burgh  were  decerned  by  the  presbytery 
to  erect  a  new  church.  After  entering  into 
contracts,  they  proceeded  to  stent  the  expense 
upon  the  proprietors,  and  gave  a  charge,  under 
letters  of  horning  obtained  on  the  decree. 
Bill  of  suspension,  on  the  ground  of  the  in- 
competency of  the  diligence,  passed.  M'Netl  v. 
Robertson,  1836,  14  S.  849* 

10.  Buildings— Building  and  Repairing— 
Assessment  —  Immemorial  Use— Valued- 
Rent  Heritors. — A  presbytery  decerned  for 
the  expense  of  repairing  a  church  against  the 
four  valued-rent  heritors  in  a  parish  which 
contained  a  parliamentary  burgh  and  upwards 
of  500  feuars.  From  time  immemorial  the 
valued-rent  heritors  had  let  the  seats  in  the 
area  of  the  church,  and  applied  the  proceeds  in 
repairing  the  church  and  manse,  making  up 
any  deficiency  by  a  voluntary  assessment 
am6ng  themselves  in  proportion  to  the  re- 
spective amounts  of  their  valued  rents.  The 
court  being  of  opinion   that  the  presbytery 
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were  in  these  circumstances  justified  in  pro- 
nouncing the  decree  against  the  valued-rent 
heritors  alone,  refused  a  suspension  of  the 
decree  brought  by  two  of  the  valued-rent 
heritors,  on  the  ground  that  the  assessment 
ought  to  have  been  imposed  according  to  the 
real  rent,  reserving  to  the  suspenders  any  right 
of  relief  competent  to  them  against  the  feuars. 
Question,  whether  the  long  possession  of 
advantages  and  recognition  of  burdens  in  a 
church  will  not  be  equivalent  to  a  formal 
allocation?  D.  of  Abercorn  v.  Presbytery  of 
Edinburgh,  1869,  7  M.  875  ;  41  J.  471 ;  1870, 
8  M.  733 ;  42  J.  377  * 

11.  Buildings— Building  and  Bepairing 
—Assessment  — Real  Bent— Burghal  and 
Landward  Parish.— The  charge  for  build- 
ing a  parish  church  is  a  parochial  duty,  and 
ought,  in  a  burghal  and  landward  parish,  to 
be  defrayed  by  all  the  owners  of  lands  and 
houses  in  proportion  to  their  real  rents,  and 
not  according  to  the  valued  rents  of  those  in 
the  landward  district,  and  the  real  rent  of 
those  in  the  burghal  district.  Harlow  v. 
Heritors  of  Peterhead,  1802,  4  Pat.  366.  Sir.  J. 
BosweU  v.  Hamilton,  1837,  15  S.  1148 ;  12  Fac. 
1057* 

12.  Buildings— Building  and  Bepairing 
—  Assessment  —  Burghal  and  Landward 
Pariah. — Where  there  is  a  royal  burgh  and  a 
landward  parish,  a  church  must  be  built  at  the 
expense  of  the  town  and  landward  heritors, 
according  to  the  different  proportions  of  their 
valuation  and  the  accommodation  required  for 
the  population  of  the  town,  unless  regulated 
otherwise  by  agreement ;  and  effect  given  to 
such  an  agreement.  APIntosh  v.  Fraser.  1825. 
3S.508* 

13.  Buildings— Blinding  and  Bepairing— 
Assessment— Beal  or  Valued  Bent— Cir- 
cumstances under  which  it  was  held  that 
heritors  were  barred  from  objecting  to  payment 
of  an  assessment  for  rebuilding  a  church  under 
the  orders  of  the  presbytery,  but  a  remit  made 
as  to  whether  the  assessment  should  not  have 
been  laid  also  on  certain  feuars  according  to 
the  real  or  valued  rent.  Maxwell  v.  Gordon, 
1816,  4  Dow  279 ;  6  Pat.  184  * 

14.  Buildings— Building  and  Bepairing— 
Assessment  —  Beal   or   Valued   Bent  — 

Question,  whether  assessments  for  rebuilding  or 
repairing  church  should  be  on  real  or  valued 
rent  E.  of  Glasgow  v.  MUler,  1834,  7W.&S. 
185.    Affg.9S.370* 

15.  Buildings— Building  and  Bepairing— 
Assessment— Beal  Bent— Lands  Valuation 
Act  1854.  —  In  parish  where  there  was  a 
number  of  feuars,  an  assessment  for  building 
or  repairing  a  church  was  to  be  allocated  on 
real  rent  taken  from  roll  under  Valuation  Act 
1054.  Macfarlane  v.  Monklands  Ely.  Co., 
1864,  2  M.  519;  36  J.  251.  Scottish  N.-E. 
Rty.  Co.  v.  Gardiner,  etc.,  1864,  2  M.  537: 
36  J.  259* 

16.  Buildings— Building  and  Bepairing— 
Assessment— Lands  Valuation.  Act  1854, 


8.  33. — Observations  on  the  Lands  Valuation 
Act  1854,  s.  33,  as  to  the  imposing  parochial 
assessments  on  real  rent.  D.  of  Abercorn  v. 
Presbytery  of  Edinburgh,  1870,  8  M.  733 ;  42  J. 
377* 

17.  Buildings— Building  and  Bepairing— 
Assessment— Beal  Bent— Lands  Valuation 
Act  1854,  sees.  6,  33,  41— Long  Lease- 
holder.— An  assessment  for  rebuilding  a  parish 
church  having  been  imposed  upon  the  heritors 
according  to  their  real  rent,  the  proprietor  of 
lands  let  under  building  leases  for  ninety-nine 
years  and  upwards  brought  an  action  for 
declarator  that  he  was  liable  to  be  assessed  on 
a  rental  of  £80  only,  the  amount  payable  under 
the  leases,  and  not  upon  £1100,  the  sum 
appearing  in  the  valuation  roll  as  the  yearly 
value  of  the  subjects.  Held  that  the  sum 
appearing  in  the  valuation-roll  must  be  taken 
as  the  real  rent  upon  which  the  heritor  was 
liable  to  be  assessed.  Traguavr's  Trs.  v.  Heri- 
tors of  Innerleithen,  1870,  9  M.  234 ;  43  J.  121* 

18.  Buildings— Building  and  Bepairing— 
Assessment— Who  Liable— Goal-Mine. — 

The  proprietor  of  a  coal-mine  is  not  liable  for 
any  part  of  the  expense  in  building  a  new 
parish  church.  Observed,  that  the  case  is  different 
in  regard  to  annual  assessments,  such  as  those 
for  the  poor.  Bell  v.  E.  of  JVemyss,  16  Feb. 
1805,  F.  C. ;  M.  "  Kirk  »  App.  No.  3. 

19.  Buildings— Building  and  Bepairing— 
Assessment— Who   Liable— Liferenter.— A 

liferentrix  under  a  deed  of  locality  is  not  liable 
to  relieve  the  fiar  of  any  part  of  the  expenses 
of  repairing  churches.  Lady  Anstruther  v. 
Anstruther's  Tutors,  14  May  1823,  F.  C. ;  2  S. 
306* 

20.  Buildings— Building  and  Bepairing— 
Assessment— Who  Liable — Long  Lease- 
holder—Lands Valuation  Act  1854,  s.  6. 
— In  an  action  raised  by  the  collector  of  an 
assessment,  imposed  upon  heritors  for  the 
purpose  of  rebuilding  a  parish  church,  against 
tenants  under  leases  for  more  than  twenty-one 
years,  who  appeared  on  the  valuation  roll  as 
proprietors,  held  that  tenants,  not  being  subject 
to  the  assessment  apart  from  the  valuation 
Act,  were  not  rendered  liable  by  its  terms. 
McLaren  v.  Clyde  Trs.,  and  McLaren  v.  Harvey, 
1868,  6  M.  (H.  L.)  81 ;  40  J.  484  * 

21.  Buildings— Building  and  Bepairing— 
Assessment— Who  Liable— Bailway  Com- 
pany.— Bailway  companies  are  (where  not 
specially  exempted)  liable  in  assessment  for  the 
erection  and  repair  of  parish  churches  and 
manses  in  common  with  the  other  owners  of 
lands  and  heritages  in  the  parish.  Macfarlane 
v.  Monklands  Sly.  Co.,  1864,  2  M.  519; 
36  J.  251.  Scottish  N.-E.  Ely.  Co.  v.  Gardiner, 
etc.,  1864,  2  M.  537  ;  36  J.  259  * 

22.  Buildings— Building  and  Bepairing— 
Assessment  —  When   to  be   Levied.  —  A 

presbytery  cannot  order  an  assessment  to  be 
levied  from  the  heritors  for  building  a  church, 
where  no  contract  has  been  made  for  erecting 
it  at  a  specific  sum,  but  only  estimates  received 
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of  the  probable  expense.    Porterfield  v.  Gardner, 
1829,  8  S.  277  * 

23.  Buildings— Bonding  and  Repairing— 
Expenses  Actually  Incurred.  —  It  is  no 
objection  to  a  claim  for  a  share  of  expense 
actually  incurred  in  repairing  a  church,  that 
no  contracts  had  been  entered  into  with  the 
tradesmen  prior  to  their  executing  the  repairs. 
Boswell  v.  D.  of  Portland,  1834,  13  S.  148 ; 
10  Fac.  108  * 

24.  Buildings— Building  and  Repairing— 
Expenses  Actually  Incurred.— Circumstances 
in  the  conduct  of  heritors  which  held  not  to 
amount  to  such  gross  negligence  or  culpa  as  to 
relieve  a  non-concurring  heritor  from  liability 
for  his  share  of  the  expense  of  building  a 
church.  BosweU  v.  D.  of  Portland,  1834,  13  S. 
148  ;  10  Fac.  108  * 

25.  Buildings— Building  and  Repairing— 
Expenses— Bills  Granted  to  Meet  Deficiency. 

— Circumstances  under  which  an  heritor,  who 
had  paid  his  share  of  the  assessment  for  re- 
building a  parish  church,  was  found  liable  in 
a  share  of  the  expenses  and  interest  arising  on 
bills  granted  and  repeatedly  renewed  by  a 
committee  of  the  heritors,  for  a  deficiency 
occasioned  by  several  heritors  having  failed  to 
their  shares.    Shaw  v.  Forbes,  1830,  4  W. 


,  300.    Affg.  6  S.  761 ;  3  Fac  46. 


ft 

26.  Buildings— Building  and  Repairing— 
Powers  of  Presbytery.- Building  and  repair- 
ing churches  is  under  the  jurisdiction  of  the 
presbytery  of  the  bounds,  who  are  entitled  to 
order  additions  to  a  church,  insufficient  to 
accommodate  the  parishioners.  Minister  of 
Dunning  v.  The  Heritors,  10  June  1807,  F.  C. ; 
M."Kirk"App.No.4. 

27.  Buildings— Building  and  Repairing— 
Powers  of  Presbytery  and  Heritors.  — 

Heritors  of  a  parish  are  entitled,  without  the 
intervention  of  the  presbytery,  to  determine 
on  repairing  or  rebuilding  the  parish  church, 
and  to  assess  for  the  expense  thereof;  and 
their  judgments,  being  within  their  powers, 
are,  unless  brought  under  review  of  the  court, 
binding  on  the  whole  heritors,  whether  absent 
or  present,  concurring  or  protesting.  Boswell 
v.  D.  of  Portland,  1834, 13  S.  148 ;  10  Fac.  108  * 

28.  Buildings— Building  and  Repairing— 
Powers  of  Presbytery  and  Heritors— Plans 

and  Estimates.  —  It  is  part  of  the  radical 
jurisdiction  of  presbyteries,  as  to  rebuilding  of 
Kirks,  to  order  and  receive  plans  and  estimates, 
and  to  appoint  them  to  be  carried  into  execu- 
tion, and  the  heritors  are  only  entitled  to  state 
objections,  not  to  choose  a  plan  for  themselves. 
Campbell  v.  Campbell,  19  May  1815,  F.  C  * 

29.  Buildings— Building  and  Repairing— 
Powers  of  Presbytery  and  Heritors— Super- 
intendence of  Operations.— In  building  a 
church,  the  heritors  have  the  right  of  super- 
intending the  operations,  and  when  the  pres- 
bytery act,  they  do  so  for  the  heritors ;  and 
observed,  that  it  is  only  by  tolerance  that 
presbyteries  have  any  jurisdiction  in  building 


churches.  Dunbar,  20  June  1804,  F.  C. ;  M. 
"  Jurisdiction  w  App.  No.  11. 

30.  Buildings— Building  and  Repairing— 
Procedure  — Remit  to  Man  of  SkilL  — A 

remit  made,  before  answer,  to  a  person  of  skill 
to  report  as  to  the  best  place  to  build  additions 
to  a  church.     Campbell  v.  Jack,  1830,  9  S.  167. 

31.  Buildings— Building  and  Repairing— 
Procedure— Remit  to  Man  of  Skill.— In  a 

suspension  of  a  presbytery's  decree  for  re- 
building a  church,  a  remit  having  been  made 
to  an  architect  to  report,  held  that  it  superseded 
the  reports  of  tradesmen  on  which  the 
presbytery  had  proceeded;  and  additional 
queries  refused  to  t>e  put  to  the  architect  as  to 
measurements,  after  tne  cause  had  come  to  the 
Inner  House.  Murray  v.  Presbytery  of  Glasgow, 
1833, 12  S.  191 ;  9  Fac.  129  * 

32.  Buildings— New— Change  of  Site.— 
Circumstances  in  which  the  Teind  Court 
refused  to  transport  a  church  to  a  new  site 
more  central  with  reference  to  the  bounds  of 
the  parish,  although  the  change  was  approved 
of  by  a  majority  in  valuation  of  the  heritors, 
by  the  minister  of  the  parish,  and  by  the 
presbytery  of  the  bounds.  Gordon  v.  Gordon, 
1846, 18  J.  695  * 

33.  Building— New— Size.— Though  part 
of  the  population  of  a  parish  be  Gaelic  and 
part  English,  and  though  one  service  is  in  use 
to  be  in  Gaelic  and  the  other  in  English,  the 
new  church  must  be  made  so  as  to  contain  two- 
thirds  of  the  whole  examinable  population. 
M'Leod  v.  Garment,  1830,  8  S.  475 ;  5  Fac 
387* 

34.  Buildings— New— Size— Conditional 
Limitation  of  Requirements.— In  decerning 
for  a  church  to  be  built  in  a  parish  consisting 
of  2300  inhabitants,  the  greater  proportion  of 
whom  were  Roman  Catholics,  the  presbytery, 
while  they  limited  the  immediate  accommoda- 
tion required  to  that  for  250  sitters,  having 
done  so  under  a  condition  that  the  walls  of  the 
church  should  be  built  so  as  to  admit  of  the 
after-erection  of  galleries,  should  this  become 
necessary  by  the  increase  of  the  Protestant 
inhabitants,  the  court  supported  this  condition. 
Observed  that  presbyteries  have  nothing  to  do 
with  style  of  church  to  be  built  M*Neil  v. 
Nicolson,  1828,  6  S.  422* 

35.  Buildings  —  New  —  Size  —  Judicial 
Admission. — A  presbytery,  and  the  heritors 
who  concurred  with  them,  judicially  agreed  to 
restrict  the  presbytery's  decree  for  an  addition 
to  a  parish  church  to  such  extent  as  would 
accommodate  1200  sitters  in  all,  but  under 
certain  conditions  as  to  the  plans.  Held  to  be 
a  sufficient  acknowledgment  that  the  parish  did 
not  require  a  greater  extent  of  accommodation, 
though  admitted  to  contain  nearly  5000  inhabi- 
tants ;  and  the  presbytery  held  not  entitled  to 
demand  a  greater  extent  of  accommodation, 
although  the  condition  on  which  they  consented 
to  the  restriction  was  not  to  be  observed. 
Hamilton  v.  Presbytery  of  Hamilton,  1827, 6  S. 
47.  Campbell  v.  Jack,  1829,  8  S.  196 ;  1830, 
9  S,  167,  796, 
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36.  Buildings— New— Price  of  old  Church 
8old  under  Compulsory  Powers— Interdict 
against  Rebuilding.—  A  church 'originally 
belonging  to  an  hospital  was  sold  to  a  railway 
company  under  compulsory  powers  in  an  Act 
of  Parliament,  after  having  for  many  years 
been  used  as  a  parish  church.  Interdict  at  the 
instance  of  certain  pensioners  in  the  hospital, 
pending  a  declarator,  against  building  a  new 
church  with  the  price,  refuted.  Hume  do  Others 
v.  Mags,  of  Edinburgh,  1866,  19  D.  50;  29  J. 
18. 

37.  Buildings —Possession— Interdict — 
Note  of  suspension  and  interdict  at  the  instance 
of  a  presbytery,  for  the  purpose  of  having 
certain  parties  interdicted  from  the  use  of  a 
church,  refused  on  the  ground  that  the  applica- 
tion had  not  been  timeously  presented,  the 
respondents  having  been,  for  a  period  of  four 
months  previously,  in  uninterrupted  occupa- 
tion. Presbytery  of  Dunoon  v.  Campbell,  1844, 
6  D.  1262 ;  16  J.  561  * 

38.  Buildings— Use— Meeting  for  Civil 
Purposes— Interim  Interdict— Bill  of  sus- 
pension   and    interdict    passed    to    try   the 

Question,  whether  the  magistrates  of  a  burgh 
ave  power  to  grant  the  use  of  the  burgh 
churches,  without  consent  of  the  ministers  or 
kirk-sessions,  for  public  meetings  for  civil 
purposes,  and  interdict  granted  in  the  mean- 
time. Kirk-Session  of  St.  Andrews  Parish 
v.  Mags,  of  Edinburgh,  1835, 13  S.391  ;  10  Fac. 
213* 

39.  Buildings— Use— Meeting  on  Church 
Affairs  —  Interdict  —  Interim  interdict 
granted  ex  parte,  on  the  application  of  the  magis- 
trates and  council  of  Dundee,  as  patrons  and 
proprietors  of  the  five  parish  churches  of 
Dundee,  prohibiting  the  ministers  of  these 
churches  from  holding  meetings  in  them  for 
discussing  questions  relative  to  non-intrusion, 
and  beadles  from  delivering  up  the  keys  or 
opening  the  doors  of  the  churches  for  the  hold- 
ing of  such  meetings.  Hackney  v.  Mags,  of 
Dundee,  1840,  2  D.  442. 

40.  Buildings— Use— Meeting  on  Church 
Affairs — Interdict —The  magistrates  and  town 
council  of  a  royal  burgh  having,  by  a  majority, 
resolved  to  allow  the  use  of  one  of  the  burgh 
churches  for  a  public  meeting,  "to  explain  the 
present  position  of  the  church  and  enforce  her 
missionary  and  other  schemes," — held  that  this 
was  an  illegal  use,  and  interdict  against  it 
granted  on  the  application  of  the  minority  of 
the  town  council.  Easson  v.  Lawson  <&  Others, 
1843,  5  D.  1430;  15  J.  633  * 

41.  Buildings  —  Use  —  Permission  to 
Dissenters  to  Use  Buildings  of  Established 
Church. — The  magistrates  of  Elgin  held  not  to 
have  violated  the  Acts  1695,  c.  22,  and  1711, 
c.  7,  by  granting  to  Episcopal  ministers  the  use 
of  a  small  chapel  annexed  to  the  church  of 
Elgin.  Mags,  of  Elgin  v.  Ministers  of  Elgin. 
1713, Robert.  69* 

42.  Buildings— Use— Permission  to  Dis- 
senters to  Use  Buildings  of  Established 


Church — Interdict — A  new  parish  church 
having  been  erected,  a  majority  of  the  heritors 
granted  permission  to  a  congregation  belonging 
to  the  Free  Church  to  meet  in  the  old  church, 
which  was  situated  in  the  churchyard.  Note 
of  suspension  passed,  and  interim  interdict 
granted,  at  the  instance  of  a  single  heritor, 
against  the  old  church  being  so  used.  D.  of 
Richmond  v.  E.  of  Fife's  Trs.,  1844,  6  D.  701  ; 
16  J.  322* 

43.  Buildings  —  Use  —  Title  to  Sue  — 
Presbytery— Interdict—  A  presbytery  of  the 
Established  Church  has  a  title  to  insist  that 
churches  and  chapels  in  connection  with  the 
church  within  their  bounds  shall  be  used  for 
the  purposes  for  which  they  were  erected,  and 
to  enforce  the  observance  of  the  constitutions 
which  may  have  been  granted  to  them  by  the 
General  Assembly.  Presbytery  of  Fordyce  v. 
Shanks,  1849,  11  D.  1361 ;  21  J.  429. 

44.  Church  Court— Breach  of  Interdict 
by  Presbytery.— A  presentee,  who  had  been 
vetoed,  obtained  an  interdict  against  the 
presbvtery  of  the  bounds  and  a  new  presentee, 
prohibiting  them  from  proceeding  to  fill  up  the 
vacancy,  and  "from  doing  any  act  or  deed 
prejudicial  to  the  status,  rights,  and  privileges 
conferred  upon  him."  He  was  afterwards 
inducted  by  a  majority  of  the  presbytery  ;  but 
the  General  Assembly  having  declared  the 
settlement  null,  and  appointed  them  to  proceed 
according  to  the  laws  of  the  church  in  settling 
the  other  presentee,  he  obtained  another 
interdict  to  the  same  effect  as  the  first  In 
the  course  of  subsequent  proceedings,  other 
interdicts  of  the  same  description  were 
obtained  ;  but  the  minority  of  the  presbytery, 
acting  under  the  direction  of  a  special  com- 
mission appointed  by  the  Assembly,  admitted 
the  new  presentee  "  to  the  pastoral  charge  of 
the  congregation  in  M."  (the  vacant  parish) 
"adhering  to  the  Church  of  Scotland,  and 
worshipping  in  the  church  at  A."  (where  a 
place  of  worship  had  been  erected),  and  added 
his  name  to  the  roll  of  the  presbvtery.  Held 
that  this  amounted  to  a  breach  of  the  interdicts. 
Edwards  v.  Leith,  1843, 15  J.  375* 

45.  Church  Court— Damages— Discipline 
—No  Action  even  if  Malice  and  Want  of 
Probable  Cause  are  Averred.— No  action 
for  damages  will  lie  against  a  court  of  the 
Established  Church  for  any  sentence  or  judg- 
ment pronounced  by  them  in  a  proper  case  of 
discipline  duly  brought  before  them,  regularly 
conducted,  and  within  their  competency  and 

Erovince  as  a  church  court,  even  although  it 
e  averred  that  the  judgment  was  pronounced 
maliciously,  and  without  probable  cause ;  but 
if  they  exceed  their  jurisdiction,  or  refuse  to 
exercise  powers  conferred  upon  them,  an  action 
of  damages  will  be  competent.  Sturrock  v. 
Greig,  1849,  11  D.  1220  ;  21  J.  486  * 

46.  Church  Court— Damages— Dismissal 
—Reduction  of  Sentence.— A  session-clerk 
brought  an  action  of  damages  against  two 
members  of  the  kirk-session,  "jointly  and 
severally,  according   to  their  respective  lia- 
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bilities,"  on  the  ground  that  he  had  been 
dismissed  from  his  office  by  votes  of  these 
members — the  pursuer  alleging  that  he  had 
been  elected  to  the  office  ad  vitam  aut  cuhpam, 
and  that  no  culpa  had  been  proved  against 
him.  The  pursuer  did  not  claim  the  office, 
or  seek  to  be  restored  to  it.  Action  dismissed 
as  irrelevant.  Observed,  that  if  there  was  no 
culpa  to  justify  his  dismissal,  his  remedy  was 
not  by  action  for  reparation,  but  by  declarator, 
and  reduction  of  the  sentence  dismissing  him. 
Goldie  v.  Christie  &  Petrie,  1868,  6  M.  541 ; 
40  J.  275  * 

47.  Church  Court— Damages— Malice- 
Illegal  Judgment. — To  found  a  relevant  claim 
against  the  members  of  a  presbytery  for 
damages,  owing  to  an  illegal  judgment  pro- 
nounced by  it,  it  is  necessary  to  aver  malice. 
Lang  v.  Presbytery  of  Irvine,*  1864,  2  M.  823  ; 
36  J:  409  * 

48.  Church  Court— Damages— No  Lia- 
bility for  Acts  of  Predecessors  in  Office.— 

Observed  that  personal  liability  does  not  attach 
to  members  of  a  kirk-session  on  account  of 
acts  done  bv  their  predecessors  in  office. 
Weir  v.  Craik,  1868, 5  S.  L.  R.  679. 

49.  Church  Court— Damages— Petition 
Connected  with  Judicial  Proceedings.— 
Where  an  inferior  church  court  presented  a 
petition  to  the  General  Assembly,  praying 
for  advice,  on  a  narrative  which  was  averred 
to  be  false,  malicious,  and  calumnious,  and 
made  without  probable  cause,  held  that  no 
action  of  damages  would  lie  against  the 
court,  in  respect  the  petition  was  intimately 
connected  with  proper  judicial  proceedings 
before  them,  and  was  composed  almost  entirely 
of  a  statement  of  these  proceedings.  Sturrock 
v.  Grey,  1849,  11  D.  1220 ;  21  J.  486* 

50.  Church  Court— Damages— Reitera- 
tion of  Charge—  "  Falsely  and  Calumniously 
and  in  Violation  of  Duty."— In  an  action  of 
damages  against  a  kirk-session,  who,  although 
a  sentence  by  them  against  a  member  of  the 
church  was  reversed  by  the  presbytery  and 
synod,  reiterated  from  the  pulpit,  by  means 
of  the  minister,  the  charges  contained  in  their 
original  sentence,  held  that  it  was  unnecessary 
to  libel  malice  or  want  of  probable  cause,  but 
that  it  was  sufficient  to  allege  that  what  they 
did  was  done  falsely  and  calumniously,  and 
in  violation  of  duty.  Sturrock  v.  Greig,  1849, 
11  D.  1220;  21J.  486.* 

51.  Church  Court— Damages— Refusal  to 
Nominate  Scholars— "False  and  Calumni- 
ous."— A  kirk-session  having  the  right  to 
nominate  certain  scholars  to  a  mortification, 
refused  to  do  so,  and  intimated  to  parties 
interested  therein,  that  their  reason  for  so 
doing  was,  that  the  teacher  of  the  school 
was  unfit  for  and  neglected  the  duties  in- 
cumbent on  him  as  teacher.  Held,  in  an  action 
of  damages  by  the  schoolmaster  against  them, 
not  necessary  to  libel  malice,  but  merely  that 
what  the  session  said  was  false  and  calumni- 
ous. Sturrock  v.  Greig,  1849,  11  D.  1220; 
21  J.  486  * 


52.  Church  Court— Damages— Refusal  to 
Take  on  Trials— Malice.— After  a  decree 
finding  that  a  presbytery  was  bound  to  take 
a  presentee  on  trials,  a  memorial  was  pre- 
sented by  him  and  the  patron  to  them, 
requesting  them  to  make  trial  of  his  quali- 
fications, and  if  they  found  him  qualified, 
to  admit  him;  but  in  place  of  doing  so,  a 
majority  resolved  to  refer  the  memorial  to 
the  Commission  of  the  General  Assembly. 
Held  that  an  action  of  damages  at  the  instance 
of  the  presentee  and  patron  against  the  in- 
dividual members  constituting  the  majority  of 
the  presbytery  in  respect  of  such  resolution, 
was  relevant,  and  that  it  was  not  necessary  to 
aver  malice.  E.  of  KinnouU  v.  Ferguson,  1842, 
1  Bell  662.    Affg.  3  D.  778 ;  16  Fac.  841  * 

53.  Church  Court— Damages— Slander- 
Privilege— Malice.— A  presbytery  having 
served  a  schoolmaster  with  a  libel,  found  it 
proven,  and  deposed  him  from  his  office. 
Their  sentence  being  afterwards  reduced  upon 
technical  irregularities  in  taking  down  the 
proof,  held,  in  an  action  of  damages  at  the 
schoolmaster's  instance  against  the  presbytery, 
on  the  ground  of  these  proceedings,  that  they 
were  entitled  to  plead  privilege ;  and  there- 
fore the  action  dismissed,  in  respect  malice 
and  want  of  probable  cause  were  not  libelled. 
Dunbar  v.  Presbytery  of  Auchterarder,  1849, 
12  D.  284 ;  22  J.  65. 

54.  Church  Court  —  Jurisdiction  —  Ex- 
haustion of  Remedies.—  A  party  complaining 
of  the  judgment  of  a  church  court  as  illegal 
must  exhaust  the  remedies  open  to  him  in 
the  ecclesiastical  courts  before  he  is  entitled 
to  claim  redress  in  the  civil  courts.  Lang  v. 
Presbytery  of  Irvine,  1864,  2  M.  823;  36  J. 
409* 

55.  Church  Court— Jurisdiction— Glebe 
— Presbytery. — A  presbytery  has  no  juris- 
diction as  to  whether  the  incumbent  of  a 
parish  is  entitled  to  land  alleged  to  have 
been  at  one  time  glebe,  but  which  has  for 
a  considerable  time  previous  been  possessed 
by  the  proprietor  of  the  surrounding  lands 
as  part  of  his  estate.  Af.  of  Queensberry  v. 
Gibson,  1829,  7  S.  418 ;  4  Fac.  522. 

56.  Church  Court  —  Jurisdiction  — 
Language  of  Service. — The  regulation  of  the 
language  in  which  service  shall  be  performed 
is  a  matter  for  the  church  courts  and  not 
the  court  of  teinds.  Society  for  Christian 
Knowledge  v.  Mags,  of  Edinburgh,  1850,  12  D. 
1216. 


57.  Church  Court— Jurisdiction— 1 
—Presbytery— Act  1663,  c.  21.— Presby- 
teries have  jurisdiction  relative  to  a  claim 
for  a  manse,  in  virtue  of  the  Act  1663,  c.  21. 
Mags,  of  Ayr  v.  Auld,  1827,  2  W.  &  S.  600. 
Revg.  16  June  1825,  F.  C. ;  4  S.  99  * 

58.  Church  Court— Jurisdiction— Minis- 
ter—Deposition— Reduction— Court  of  Ses- 
sion.— The  Court  of  Session  has  jurisdiction  to 
entertain  an  action  of  reduction  of  a  sentenceof 
deposition  by  the  General  Assembly  of  certain 
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parish  ministers,  which  sentence  was  rested  on 
the  ground  (inter  alia)  of  these  ministers  having 
applied  to  the  court  for  protection  against  cen- 
sures of  the  church  courts,  imposed  on  account 
of  proceeding  to  induct  a  presentee,  notwith- 
standing his  rejection  under  the  Veto  Law  ; 
and  also  to  entertain  a  conclusion  of  declarator 
that  the  sentence  was  beyond  the  power  of 
the  Assembly,  and  inoperative.  Cruickshank 
v.  Gordon,  1843,  6  D.  909  ;  16  J.  37a 

59.  Church  Ck)urt-^tiri8diction— Minis- 
ter— Deposition. — A  minister  who  had  been 
deposed  by  the  General  Assembly  on  the 
ground  of  immoral  conduct,  presented  a  note 
of  suspension  against  the  sentence  being 
carried  into  effect,  on  the  grounds  that  the 
libel  on  which  the  sentence  proceeded  was 
defective  in  the  instance,  that  evidence  had 
been  improperly  rejected,  and  that  the  pro- 
cedure before  the  presbytery  had  been 
generally  irregular  and  oppressive.  Held  that 
as  the  offences  were  proper  exclusively  for 
the  cognisance  of  the  church  courts,  the  civil 
court  had  no  right  either  to  control  the 
church  courts  in  their  procedure,  or  to 
review  their  sentence  on  its  merits.  Lockhart 
v.  Presbytery  of  Deer,  1861,  13  D.  1296 ;  23  J. 
613* 

60.  Church  Oourl^Jurisdiction— Minis- 
ter—DeiK)8ition—Preflbytery— Minister  of 
quoad  sacra  Parish. — The  judgment  of  a 
presbytery,  finding  a  libel  against  a  clergyman 
for  intoxication  relevant,  having  been  appealed 
to  the  General  Assembly,  but  the  appeal 
departed  from  before  the  Commission  (to 
which  the  Assembly  had  remitted  the  case), 
and  the  Commission  having  thereupon  re- 
mitted to  the  presbytery  with  instructions 
to  proceed  with  the  case, — held  that  as  the 
subsequent  proceedings  were  within  the  com- 
petency of  the  presbytery,  independent  of 
authority  from  the  General  Assembly  or  its 
Commission,  they  were  not  affected  by  the 
circumstance  that  the  Assembly  and  Com- 
mission were  composed,  in  part,  of  quoad 
sacra  ministers.  UampbeU  v.  Presbytery  of 
Kintyre,  1843,  6  D.  667  ;  16  J.  313. 

61.  Church  Court  —  Jurisdiction  — 
Minister  —  Suspension.  —  A  minister  was 
served  by  his  presbytery  with  a  libel  charging 
him  with  "  fornication,  as  also  indecent  ana 
scandalous  familiarity  by  a  minister  of  the 
gospel  with  a  woman."  He  pled  guilty  to 
"scandalous  familiarity  with  a  woman,"  but 
denied  fornication  or  indecent  familiarity. 
The  presbytery  accepted  his  plea,  and  sus- 
pended him  for  six  months.  On  the  petition 
of  five  of  his  elders,  who  had  not  appeared  in  the 
proceedings  before  the  presbytery,  the  General 
Assembly  found  that  the  proceedings  of  the 
presbytery  in  accepting  the  plea  without  dis- 
posing of  the  charges  in  the  libel  were  ir- 
regular, and  ordained  them  to  proceed  with 
the  libel.  The  minister  presented  a  suspension 
of  this  judgment  of  the  Assembly,  on  the 
grounds  (1)  that  it  was  incompetent  for  the 
petitioners,  who  were  not  parties  to  the  pro- 


ceedings of  the  presbytery,  to  apply  to  the 
Assembly  by  petition ;  and  (2)  that  having 
been  tried  and  sentenced  by  a  competent 
court,  and  undergone  more  than  one-half  of 
his  sentence,  the  Assembly  exceeded  their 
jurisdiction  in  ordering  him  to  be  tried  again 
on  the  same  libeL  Held  that  the  proceedings 
complained  of  were  within  the  exclusive 
spiritual  jurisdiction  of  the  church  courts, 
and  could  not  be  reviewed  by  the  Court  of 
Session.  Wight  v.  Presbytery  of  Dunkeld,  1870, 
8  M.  921 ;  42  J.  645  • 

62.  Church  Court  —  Libel  —  Process  — 
Bight  to  Employ  Agent— A  presbytery  re- 
solved by  a  majority  to  libel  a  clergyman  for 
drunkenness,  etc.  A  committee  was  appointed 
to  manage  the  prosecution,  with  instructions 
to  employ  an  agent.  The  case  resulted  in  the 
deposition  of  the  clergyman  by  the  General 
Assembly.  A  minority  of  the  presbytery,  who 
had  throughout  opposed  the  prosecution,  re- 
fused to  contribute  their  share  of  the  expense 
incurred,  which  consisted,  to  a  great  extent, 
of  the  professional  charges  of  the  agent.  Held 
that  the  presbytery,  in  prosecuting  the  libel, 
were  entitled  to  avail  themselves  of  the  assist- 
ance of  an  agent,  but  that  the  majority  of  the 
presbytery  had  no  claim  against  the  minority 
for  any  part  of  the  expenses  incurred  in  the 
prosecution.  Buist  v.  Taylor,  1866, 18  D.  696 ; 
28  J.  261  * 

63.  Church  Officer— Beadle— Appoint- 
ment —  Interdict.  —  Where  a  parish  was 
erected  under  a  declaration  that  the  bailies, 
etc.,  should  have  the  right  to  appoint  beadles, 
bellmen,  and  doorkeepers,  a  bill  of  suspension 
and  interdict  passed  of  an  appointment  by  the 
kirk-session  of  a  person  to  act  as  their  officer. 
On  the  kirk -session  citing  the  appointee  of  the 
magistrates  before  them  on  a  cnarge  of  per- 
forming certain  duties  contrary  to  their  orders, 
interdict  granted,  Mags.  v.  Kirk-Session  of 
Chrbals,  1823, 2  S.  194.  Stewart  v.  Kirk-Session 
of  Gorbals,  1823,  2  S.  664* 

64.  Church  Officer— Precentor— Salary. 

— Heritors  are  not  bound  by  statute  or  common 
law  to  provide  a  salary  for  the  remuneration 
of  a  precentor.  Hislop  v.  Figgins,  1863,  1  M. 
321* 

65.  Church  Officer— Precentor— Salary 
not  a  Public  Burden. — The  proprietors  of 
lands  had  paid  the  parish  precentor's  salary 
for  upwards  of  100  years.  The  lands  were 
subsequently  sold  by  judicial  sale.  Held  that 
the  purchaser  was  not  bound  to  continue  the 
payment,  as  it  was  not  a  public  or  parochial 
burden  lor  which  he  was  liable  as  singular 
successor.  Traill  v.  Dangerfield\  1870,  8  M. 
679  ;  42  J.  280  * 

66.  Church  Officer— Precentor  — Salary 
—  Decennalis  et  triennalis  possessio.  — 

A  precentor  held  not  entitled  to  plead  the 
decennalis  et  triennalis  possessio  in  support  of 
a  claim  against  the  proprietor  of  a  particular 
estate  in  the  parish  for  the  continuance  of  a 
payment  in  use  to  be  made  to  him  and  his 
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predecessors  for  more  than  100  years.    Trail 
v.  Dangerfield,  1870,  8  M.  579  ;  42  J.  280  • 

67.  Church  Officer— Session-Clerk— Fees 
for  Eegistrations— Act  5  Geo.  rv.  c.  90.— 
Held,  with  regard  to  the  Government 
Churches  erected  in  the  highlands  and  islands 
of  Scotland,  under  authority  of  the  Statute, 
5  Geo.  vi.  c.  90,  that  although  the  districts 
set  apart  to  them  were,  by  Act  of  Assembly, 
May  1833,  declared  to  be  disjoined  quoad  sacra 
from  the  original  parishes,  the  session-clerks 
of  the  original  parishes  are  alone  entitled  to 
exact  fees  for  proclamations  of  banns  and 
registrations  of  baptisms  in  these  districts. 
M'Donald  <k  Campbell  v.  Campbell,  1836, 
9  J.  5  * 

68.  Church  Officer— Session-Clerk— Ap- 
pointment—Kirk-Session— Judicial  Factor 
on  Property  of  Community— De  facto  Pos- 
session— Interdict.— A  village  and  district 
was  erected  into  a  parish  by  the  Teind  Court, 
and  the  bailies,  etc.,  were  declared  to  have  the 
right  of  appointing  beadles,  session-clerks,  etc. 
Under  a  municipal  act  the  boundaries  of  a 
burgh  were  extended  so  as  to  include  (for 
municipal  purposes)  the  parish.  The  bailies, 
etc.,  of  the  village  ceased  to  exist ;  but  the 
rights  of  the  minister,  kirk-session,  and  session- 
clerk  were  reserved,  and  the  parochial  burdens 
continued  to  be  levied  as  before.  The  magis- 
trates of  the  extended  municipality  declined 
to  take  over  the  property  and  parochial 
burdens  of  the  village,  and  the  court  appointed 
a  judicial  factor  to  manage  the  property  and 
affairs  of  that  community.  He,  on  the  death 
of  the  session-clerk,  claimed  right,  as  represent- 
ing the  bailies,  etc.,  to  appoint  his  successor, 
and  sought  interdict  against  the  kirk-session. 
The  kirk -session,  who,  prior  to  the  application 
for  interdict,  had  appointed  a  session-clerk, 
raised  declarator  of  exclusive  right  of  appoint- 
ment, or,  at  least,  of  a  conjunct  right  with  the 
bailies,  etc.  Held  that  as  the  kirk-session  was 
de  facto  in  possession,  they  ought  not  to  be 
disturbed,  except  at  the  instance  of  some  party 
having  right  under  the  decreet  of  the  Teind 
Court :  therefore  interdict  refused.  Speirs  v. 
APDougaU,  1861,  23  D.  782  ;  33  J.  394. 

69.  Churchyard  —  Building  to  Watch 
Graves. — Inhabitants  of  a  parish  having  a 
right  of  burial,  are  not  entitled,  at  their  own 
hand,  to  erect  a  building  in  the  churchyard  for 
the  facility  of  watching  the  graves.  Ure  v. 
Ramsay,  1828,  6  S.  916 ;  3  Fac.  973.* 

70.  Churchyard— Excambion— Protection 
of  Graves— Access.— A  clergyman  and  one 
of  his  sons  were  buried  in  a  spot  adjacent  to 
and  in  front  of  the  parish  church,  where  the 
minister  had  his  burial-place ;  and  the  church 
was  transported  to  another  part  of  the  parish  ; 
and  the  area,  with  the  burial-place,  having 
been  excambed  and  conveyed  to  one  of  the 
heritors,  who  included  them  in  his  pleasure- 
grounds,  held  that  a  son  of  the  cleryman 
was  entitled  to  insist  on  having  the  graves 
protected  by  a  fence;  and  that  he  and  the 
other  near  relations  were  entitled  to  visit  the 


graves  at  all  proper  times.  E.  of  Mansfield  v. 
Wright,  1824,  2  S.  App.  104  * 

71.  Churchyard  —  Family  Burying- 
Ground— Heritor— Patrimonial  Interest— 

A  heritor  has  a  patrimonial  interest  in  his 
family  burying-ground,  and  is  entitled  to 
protect  it  against  interference,  unless  a  case  of 
necessity  be  made  out  Circumstances  in 
which  held  (1)  that  no  necessity  had  been 
established  for  interfering  with  such  a  bury- 
ing-ground in  order  to  build  a  new  church; 
(2)  that  the  heritor  was  not  barred  by  ac- 
quiescence from  objecting  to  the  interference. 
HiU  v.  Wood,  1863,  1  M.  360 ;  35  J.  216  * 

72.  Churchyard  —  Family  Burying - 
Ground— Protection— Title    to    Sue.— The 

representatives  of  a  family  had  a  sufficient  title 
and  interest  to  raise  an  action  to  secure  tke 
protection  of  a  family  burying-ground  in  a 
churchyard  which  had  been  closed,  though 
they  did  not  reside  in  the  parish.  Turner  v. 
Committee  for  the  West  Church,  Greenock,  1869, 
7  M.  638  ;  41  J.  283  * 

'  73.  Churchyard  —  Family  Burying - 
Ground— Title  a  non  domino— Prescrip- 
tion.— A  party  who  had  for  more  than  forty 
years  made  use  of  part  of  the  interior  of  an 
abbey  belonging  to  the  Crown  as  a  family  burial- 
place,  in  virtue  of  a  disposition  a  non  domino, 
but  which  was  not  followed  by  sasine,  is  not 
entitled  to  a  prescriptive  right,  or  to  prevent 
the  Officers  of  State  from  taking  possession  of 
the  ground,  removing  a  wall,  and  clearing 
away  rubbish — they  consenting  to  inter  on  the 
spot  the  remains  of  the  dead  found  there. 
Officers  of  State  v.  Ochterlony,  1825,  1  W.  &  & 
533.    Affg.  2  8.437* 

74.  Churchyard— Immemorial  Bight  of 
Sepulture  — Interdict. —A  partv  claiming 
right  to  the  office  of  constabulary  of  an  ancient 
priory,  brought  a  suspension  and  interdict  to 
prohibit  its  being  used  in  future  as  a  place  of 
burial;  and  the  respondents  having  alleged 
that  there  had  been  an  immemorial  right  and 
usage  of  sepulture  there,  and  denied  the  title 
of  the  suspender,  the  court  refused  the  note  of 
suspension,  as  not  being  the  proper  form  for 
trying  the  question.  Lord  Lovat  v.  Fraser, 
1845,  8  D.  316  ;  18  J.  140. 

75.  Churchyard — Management— Alloca- 
tion  of  Lairs. — Heritors  of  a  rural  parish  are 
not  entitled,  without  necessity,  to  re-allocate 
to  one  of  themselves  lairs  in  a  churchyard  that 
have  been  paid  for  and  used  by  a  parishioner 
as  a  place  of  sepulture  for  members  of  his 
family ;  and  interdict  granted  against  their 
enclosure  by  a  heritor,  to  whom  they  were 
afterwards  allocated.  Wilson  v.  Brown,  etcn 
1859,  21  D.  1060;  31  J.  607  * 

76.  Churchyard  —  Management  —  Dues 
in  Use  to  be  Levied  by  a  Friendly  Society.— 

Members  of  a  friendly  society  had  exercised 
for  above  a  century  the  right  of  levying  dues 
for  the  hire  of  mortcloths  used  for  a  burying- 
ground,  of  letting  out  the  grass,  and  of  exact- 
ing dues  from  parties  who  enclosed  private 
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lairs  within  it,  etc.  Held,  in  a  question  with 
the  heritors  and  kirk-session,  that  the  society 
was  entitled  to  continue  to  exercise  these 
rights.  Kirk-Session  of  South  Leith  v.  Scott, 
1832,  11  S.  75  * 

77.  Ohnrchyard— Management— Enclos- 
ure of  Grave — Acces&— Ground  surrounding 
Elgin  Cathedral  was  for  time  immemorial 
used  as  a  burying-ground  by  the  inhabitants 
of  the  parish  and  burgh,  and  was  managed  by 
the  magistrates.  A  heritor  proposed  to  enclose 
with  a  low  railing,  to  which  the  magistrates 
did  not  object,  a  piece  of  ground  long  used  for 
sepulture,  but  in  which  he  had  only  two  years 
before  acquired  right.  Another  heritor,  who 
had  possessed  a  tomb  for  forty  years,  sought 
interdict.  Held  (1)  that  he  had  a  title  to  sue 
as  in  a  possessory  question ;  but  (2)  that  as  the 
court  thought  it  was  not  proved  to  be  a 
material  interference  with  the  petitioner's 
right  of  access,  he  was  not  entitled  to  interdict. 
M'Bean  v.  Young,  1869,  21  D.  314 ;  31  J.  167. 

5 See  as  to  public  cemetery,  Cunningham  v. 
Umiston,  1871,  9  M.  868 ;  43  J.  468.]* 

78.  Churchyard  —  Management  —  En- 
croachment —  Heritor.  —  Heritors  of  a 
parish  are  entitled  to  the  regulation  and 
management  of  the  churchyard ;  and  any 
individual  heritor  is  entitled  to  bring  an 
action  to  prevent  encroachments.  Ure  v. 
Ramsay,  1828,  6  S.  916 ;  3  Fac.  973  • 

79.  Churchyard  —  New  Churchyard  — 
Designation.— Held,  in  the  Court  of  Session, 
that  by  law  the  ground  to  be  chosen  for  a 
new  churchyard  is  a  burden  upon  the  heritors 
of  the  parish ;  and  the  ground  most  com- 
modious for  the  purpose  must  be  set  off, 
reserving  to  the  heritor  of  the  ground  so  taken 
relief  for  the  value  against  the  other  heritors. 
Interlocutors  reversed  by  House  of  Lords,  on 
the  ground  that  all  parties  interested  had  not 
been  called,  without  prejudice  to  the  pursuers 
bringing  the  proper  parties  into  the  field,  and 
renewing  their  claims.  John  Shaw  Stewart  v. 
Mags,  of  Greenock,  1779,  2  Pat  486.  Revg. 
M.  "Kirk  Yard"  App.  No.  I* 

80.  Churchyard  —  New  Churchyard  — 
Designation — Burial  Grounds  (Scotland) 
Act  1855— Petition  to  Sheriff— Competency 
—Suspension  and  Interdict.  —  Certain 
members  of  a  parochial  board  presented  a 
petition  to  the  sheriff  under  sees.  9  and  10  of 
The  Burial  Grounds  (Scotland)  Act  1865  (18 
and  19  Vict.  c.  68),  setting  forth  that  the  board 
had,  six  and  a  half  years  earlier,  resolved  that  a 
new  burial-ground  was  necessary,  but  had,  up 
to  that  date,  failed  to  provide  a  suitable  one, 
and  therefore  praying  the  sheriff  to  designate 
one.  Objection  was  taken  to  the  competency 
on  behalf  of  the  board,  on  the  ground  that  a 
new  burial-ground  had  been  provided,  and 
that  therefore  the  sections  founded  on  did  not 
apply  to  the  case.  The  sheriff  having  sus- 
tained the  competency  of  the  petition,  a  note 
for  suspension  of  the  proceedings  in  the 
petition,  and  for  interdict  against  further  pro- 
cedure was  presented  on  behalf  of  the  board. 


Held  that  the  petition  was  ex  facie  competent, 
and  no  facts  had  been  established  before  the 
sheriff  showing  it  to  be  incompetent,  and 
therefore  note  refused.  Fulton  v.  Dunlop,  etc., 
1862,  24  D.  1027  ;  34  J.  512  • 

81.  Churchyard— Nuisance.—  In  a  process 
of  interdict  against  the  proprietors  of  an 
episcopal  chapel  which  adjoined  a  villa  belong- 
ing to  the  pursuer,  to  have  them  prohibited 
from  converting  the  ground  around  it  into  a 
place  of  interment,  the  Lord  Ordinary  refused 
the  interdict,  considering  that,  under  the 
circumstances,  there  was  no  reason  to  think 
it  would  be  a  nuisance ;  but  the  court  remitted 
to  the  jury  court  Swan  v.  Haliburton,  1830, 
8  S.  637* 

82.  Churchyard— Property— Heritors- 
Management.  —  The  property  of  a  parish 
churchyard  is  in  the  heritors,  subject  to 
certain  uses  of  burial  by  the  parishioners,  but 
the  heritors  having  power  to  alter  the  level 
and  perform  such  other  operations  on  the 
subject  as  may  be  necessary  for  proper  ad- 
ministration of  it.  Robertson  v.  Salmon,  1868, 
5  S.  L.  R.  405. 

83.  Churchyard— Eight  of  Dissenting 
Church  to  Establish  Churchyard.— A  body 
of  Dissenters  cannot  be  prevented,  by  the 
kirk-session  or  heritors  of  the  parish,  from 
establishing  a  place  of  sepulture  of  their  own. 
Kirk-Session  of  Duddingston  v.  Haliburton,  1832, 
10  S.  196  ;  7  Fac.  161. 

84.  Churchyard— Use  —  Graas-Cntting.— 
Ministers  are  not  entitled  to  pasture  the  kirk- 
yard,  but  are  entitled  to  cut  the  grass  growing 
thereon,  and  apply  it  to  their  own  benefit ; 
and  the  court  ottered  a  finding  of  the  Lord 
Ordinary,  that  the  produce  of  the  grass  should 
be  applied  to  build  a  wall.  Spence  v.  Hall, 
1  Dec.  1808,  F.  C  * 

85.  Communion  Elements— Amount  of 
Allowance. — Where  the  population  of  a 
parish  does  not  exceed  2000,  the  court  will  not 
allow  more  than  £10  for  communion  elements, 
but  there  is  no  rule  that  where  the  population 
is  between  3000  and  5000  the  court  will  allow 
£15.  Minister  of  Logie  v.  Heritors,  1867,  6  M. 
82  ;  40  J.  49  * 

86.  Communion  Elements— Payment  by 
Burgh  not  from  Teinds— Petition  Following 
on  Locality. — The  minister  of  a  parish  raised 
a  summons  of  augmentation,  modification,  and 
locality  against  the  heritors,  concluding  for 
modification  of  a  yearly  stipend,  "with  a 
competent  yearly  allowance  for  communion 
elements."  The  Teind  Court  decerned  for 
certain  payments  annually,  "and  that  for 
stipend  (the  communion  element  money  being 
paid  by  the  burgh  of  D.),"  a  burgh  in  the 
parish.  The  minister  then  (while  the  locality 
was  in  dependence)  presented  a  petition  to  the 
Teind  Court,  craving  a  decerniture  against  the 
magistrates  of  the  burgh,  as  representing  the 
burgh  and  the  community,  for  either  the 
annual  allowance  of  communion  elements  in 
use  to  be  supplied  by  them  under  a  decree  of 
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the  Commission  of  Teinds  of  1618,  which 
found  the  burgh,  of  consent,  liable  to  supply 
communion  elements ;  or  otherwise,  for  decree 
for  an  annual  money  payment  of  £15  for  com- 
munion elements.  The  court  dismissed  the 
petition  as  incompetent,  both  in  respect  that 
the  conclusions  of  the  summons  had  been 
exhausted  by  the  previous  decree,  and  that  the 
only  payments  concluded  for  in  the  summons 
were  payments  from  teinds,  while  the  petition 
craved  decree  for  implement  of  an  obligation 
which  did  not  affect  the  teinds.  Buchanan  v. 
Mags,  of  Dunbar,  1866,  4  M.  1023 ;  38  J.  522* 

87.  Communion  Elements  —  Use  and 
Wont. — A  decree  of  modification  of  stipend  of 
a  parish,  dated  in  1618,  set  forth  that  the 
provost  of  the  burgh  had  compeared  and 
"declared  that  the  town  had  been  in  use  in 
time  bygone  to  furnish  and  provide  the 
elements  to  the  celebration  of  the  communion 
at  the  said  kirk,  and  in  the  name  of  the  said 
town  declared  that  they  were  yet  content  and 
consented  to  furnish  the  same  in  time  coming." 
In  subsequent  decrees  of  modification  it  was 
declared  that  the  elements  were  to  be  supplied 
by  the  magistrates  according  to  "use  and 
wont."  Held  that  the  defenders  were  not 
bound  to  supply  more  bread  and  wine  than 
was  required  for  the  due  celebration  of  the 
communion,  though  they  had  been  for  forty 
years  in  the  custom  of  supplying  a  larger 
quantity  than  had  been  required  for  the 
purpose.  Buchanan  v.  Mags,  of  Dunbar,  1869, 
7  M.  576 ;  41  J.  311  * 

88.  Discipline—Sentence  by  Magistrate 
for  Breach  of  Order  of  Presbytery.— A 

sentence  of  the  magistrates  of  Edinburgh 
imprisoning  the  appellant  for  breach  of  an 
oraer  of  the  presDytery  forbidding  him  to 
conduct  Church  of  England  services  in 
Edinburgh,  reversed.  Greenshields  v.  Mags,  of 
Edinburgh,  1709,  Robert  12.* 

89.  Dissenting  Church— Bishop.— The  title 
of  Bishop  of  the  episcopal  communion  in 
Scotland  not  recognised  as  a  nomen  juris. 
Drummond  v.  Farquhar,  6  July  1809,  F.  C. 
Sir  W.  Dunbar  v.  Bishop  Skinner,  1849,  11  D. 
945  ;  21  J.  322  * 

90.  Dissenting  Church— Constitution- 
Alteration  of  Constitution— Patrimonial 
Injury  — Damages.— A  clergyman  of  the 
Scotch  Episcopal  Church  brought  an  action 
against  the  members  of  a  General  Synod  of 
that  church,  concluding  (1)  for  reduction  of 
certain  canons  enacted  by  the  synod,  which 
altered  the  canons  in  force  when  the  pursuer 
was  ordained  ;  (2)  for  declarator  that  it  was 
ultra  vires  of  the  synod  to  enact  these,  and  that 
he  was  entitled  to  celebrate  divine  service 
according  to  the  former  canons ;  and  (3)  for 
damages  for  injury  done  to  him,  through  his 
bishop  refusing  to  license  a  curate  engaged  by 
the  pursuer  who  would  not  subscribe  the  new 
canons, — held  that  the  action  was  irrelevant,  as 
the  civil  courts  will  not  try  questions  between 
the  members  of  dissenting  churches  as  to 
violations  of    their   constitutions,   except   to 


determine  questions  of  civil  right  where 
patrimonial  interest  is  involved.  Observed  (I) 
that  if  a  society,  whether  for  secular  or  religious 
purposes,  is  bound  together  by  articles  of  con- 
stitution, the  general  rule  of  law  is,  that  the 
majority  may  be  restrained,  on  the  application 
of  the  minority,  from  carrying  into  effect  any 
fundamental  alteration  of  such  articles;  (2) 
that  there  may  be  cases  of  breach  of  contract, 
where  the  party  complaining  has  no  such 
interest  to  enforce  the  contract  as  can  be 
recognised  by  a  court  of  law ;  (3)  that  there 
may  be  a  distinction,  arising  from  difference 
of  interest,  between  the  title  of  a  lay  and  of  a 
clerical  member  of  a  dissenting  communion,  to 
complain  of  a  violation  of  the  fundamental 
articles  of  the  association ;  (4)  that  to  entitle  a 
party  to  call  upon  the  court  to  adjudicate  upon 
the  acts  of  a  voluntary  church  court  in  matters 
ecclesiastical,  he  must  set  forth  some  civil 
wrong,  justifying  a  demand    for  redress,  or 

Satrimonial  injury,  entitling   him   to   claim 
amage8.     Forbes   v.    Eden,  etc.,  1867,   5  M. 
(H.L.)36;    39  J.  411* 

91.  Dissenting  Church— Constitution  — 
Damages  for  Violation. — Sentences  of  suspen- 
sion and  deposition  pronounced  by  a  voluntary 
religious  association  against  one  of  its  ministers 
may  competently  be  taken  cognisance  of  by  the 
civil  court  in  an  action  of  reduction,  and 
damages  against  the  General  Assembly  of  the 
association,  and  certain  individual  members, 
on  the  allegation  of  irregularity  of  procedure, 
and  violation  of  the  conditions  of  the  contract 
constituting  the  association,  and  inquiry  will 
be  ordered  into  the  terms  of  the  contract. 
M'MiUan  v.  Free  Church,  1859,  22  D.  290; 
32  J.  117 ;  1861,  23  D.  1314 ;  33  J.  665* 

92.  Dissenting  Church— Constitution— 
Interdict  of  Deposition  Pending  Appeal.  — 
A  vestryman  of  an  episcopal  chapel,  founding 
on  the  constitution  and  title  of  the  chapel, 
alleged  that  he  had  been  illegally  deprived 
of  his  office  by  a  sentence  of  expulsion  blearing 
to  be  pronounced  by  the  vestry;  but  he 
admitted  that,  by  the  constitution,  he  had  a 
right  of  appeal  to  the  bishop  of  the  diocese,  of 
which  he  nad  availed  himself.  Pending  the 
appeal  to  the  bishop,  he  presented  a  note  of 
suspension  and  interdict,  praying  that  the 
vestry  should  be  interdicted  from  "carrying 
into  execution  the  alleged  sentence  of  expul- 
sion," "at  least  aye  and  until  the  bisnop 
disposes  of  the  complained  appeal."  The 
court  refused  the  note.  Edwards  v.  Begbity 
1847, 9  D.  1384 ;  19  J.  608  * 

93.  Dissenting  Church  —  Discipline — 
Sentence  of  Ecclesiastical  Superior  — 
Damages— Contract— Privilege.— A  clergy- 
man of  the  Church  of  England  subscribed, 
under  conditions,  the  canons  of  the  Scottish 
Episcopal  Church,  and  submitted  himself  to 
the  authority  of  one  of  the  bishops  of  that 
church  in  Scotland.  He  afterwards  withdrew, 
alleging  that  the  bishop  had  violated  the 
conditions,  whereupon  the  bishop  issued  an 
ecclesiastical  sentence  against  him.  Held  in 
an  action  of  damages  at  the  instance  of  the 
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clergyman  against  the  bishop,  on  the  ground 
that  the  sentence  was  libellous  (1)  that  the 
bishop  had  no  authority  at  law  to  pronounce 
such  sentence ;  (2)  that  his  authority,  if  he 
ever  had  such,  depended  on  the  contract,  and 
that  it  was  relevant  to  allege  that  its  conditions 
were  violated ;  (3)  that  the  court  had  jurisdic- 
tion to  try  whether  the  contract  was  violated  ; 
and  (4)  that  the  act  of  the  bishop  was  not 
privileged,  seeing  the  clergyman  offered  to 
prove  a  violation  of  the  contract.  Dunbar  v. 
Skinner,  1849,  11  D.  945  ;  21  J.  322  » 

94.  Dissenting  Church— Discipline— Sus- 
pension—  Reduction— Damages,  — In  two 
conjoined  actions  at  the  instance  of  a  deposed 
minister  of  the  Free  Church,  the  first  against 
the  General  Assembly  of  that  body,  and  the 
moderator  and  clerks  thereof  as  representing 
the  same,  for  reduction  of  a  sentence  of  sus- 
pension and  for  damages ;  and  the  second 
against  the  same  parties,  and  also  against  three 
individual  members  of  the  Assembly  as  indivi- 
duals, for  reduction  of  a  subsequent  sentence  of 
deposition  and  for  damages,  the  grounds  of  both 
actions  being  an  alleged  excess  of  power  and 
violation  of  the  contract  of  constitution  of  the 
association  by  the  General  Assembly ;  and  there 
being  no  allegation  of  malice,  excepting  one, 
against  the  individual  defenders,  which  was 
not  insisted  in, — held  that  the  reductive  con- 
clusions were  only  auxiliary  to  the  demand 
for  damages,  and  could  not  be  maintained  by 
themselves ;  that  the  claim  of  damages  could 
not  be  maintained  as  laid,  the  General  As- 
sembly of  the  Free  Church  not  being  a  body 
which  could,  in  its  collective  capacity  or  by 
its  office-bearers,  be  convened  in  an  action  or 
subjected  in  damages;  and  therefore  issues 
disallowed,  and  actions  dismissed.  McMillan 
v.  Free  Church,  1862,  24  D.  1282  ;  34  J.  621  * 

95.  Dissenting  Church  —  Minister  — 
Stipend— Liability  of  Congregation.— Held, 
on  an  inquiry  into  the  practice  and  under- 
standing of  the  United  Secession  Church,  that  a 
promise  of  "suitable  maintenance'1  in  the  call 
of  a  congregation  to  their  pastor,  together  with 
certain  procedure  taken  by  them  in  inviting 
him  to  the  charge,  did  not  constitute  a  civil 
obligation  for  the  payment  of  stipend.  Arneil 
v.  Robertson,  1843,  5  D.  400  » 

96.  Dissenting  .  Church  —  Minister  — 
Stipend  —  Liability  of  Member.  —  The 
members  of  a  religious  association  are  not 
bound  to  pay  stipend  to  the  minister  longer 
than  they  adhere  to  the  society.  Hyslop  v. 
Nairne,  14  June  1825,  F.  C. ;  4  S.  84  * 

97.  Dissenting  Church  —  Minister  — 
Stipend— Contract— Evidence.— In  an  action 
by  a  minister  of  the  United  Secession  Church, 
libelling  on  an  application  by  members  of  a 
congregation  to  the  presbytery  to  moderate  in 
a  call,  and  stating  that  they  meant  to  give  the 
clergyman  to  be  appointed  a  stipend  of  £180, 
and  on  a  relative  document  or  call  addressed 
to  the  pursuer,  promising  him  "all  dutiful 
respect,  subjection,  and  encouragement  in  the 
Lord,  with  a  suitable  maintenance,"  which  he 


accepted,  and  concluding  against  several  of  the 
subscribers  for  payment  of  the  stipend  of  £180, 
— held  that  as  the  legal  import  of  the  call,  as  a 
civil  obligation,  might  be  materially  affected 
by  the  sense  in  which  it  was  understood  by  the 
parties  with  reference  to  the  constitution  of 
the  church,  evidence  to  that  effect  was 
admissible.  Subsequently  found  by  a  jury  that 
there  was  no  obligation.  Arneill  v.  Robertson, 
1841, 3  D.  1150 ;  16  Fac.  1251 ;  1843, 5  D.  400  • 

98.  Dissenting  Church— Process— Evid- 
ence—Minutes  of  Kirk-Session.— An  extract 
by  the  session-clerk  from  the  minutes  of  the 
kirk-session  of  a  Free  Church  is  not  evidence, 
as  being  nothing  else  than  a  mere  copy — such 
a  body  not  having  the  privileges  belonging  to 
courts  recognised  by  the  law.  Mathers  v. 
Laurie,  1849,  12  D.  433.* 

99.  Dissenting  Church— Process— Title 
to  Sue— General  Assembly.— The  "General 
Assembly  of  the  General  Baptist  Churches," 
together  with  certain  members  appointed  for 
the  purpose  by  a  general  meeting  of  the 
Assembly,  had  a  good  title  to  sue  for  a  legacy 
left  to  the  Assembly.  General  Assembly  of  the 
Baptist  Churches  v.  Taylor,  1841,  3  D.  1030  * 

100.  DissentingChurch— Process— Title  to 
Sue— Proses  of  Trustees.— Question,  whether 
the  prases  of  a  meeting  of  trustees  of  a  Dissent- 
ing congregation,  authorised  to  borrow  money, 
who  had  in  that  capacity  signed  the  minute 
which  authorised  a  loan,  had  a  title  to  raise  a 
reduction  of  a  bond  and  disposition  in  security 
granted  for  the  loan,  as  being  contrary  to  the 
constitution  of  the  chapel.  Brown  v.  Thomson, 
1849,  11  D.  1182  ;  21  J.  467  » 

101.  Dissenting  Church— Process— De- 
fenders—Free  Church  of  Scotland.— "  The 
religious  association  or  denomination  calling 
themselves  and  known  as  the  Free  Church  of 
Scotland,"  could  not  be  sued  as  such,  even  for 
its  interest,  under  that  descriptive  appellation, 
either  directly  or  through  its  officials  (the 
moderator  of  the  General  Assembly  and  the 
two  principal  clerks)  "as  representing  the  said 
association."  M'MUlan  v.  The  Free  Church  of 
Scotland,  1864,  2  M.  1444  * 

102.  Dissenting  Church— Process— De- 
fenders—General  Assembly  of  Free  Church. 
—The  "  General  Assembly  of  the  Free  Church" 
is  not  a  body  which  can,  in  its  collective 
capacity  or  by  its  office-bearers,  be  convened 
in  an  action  or  subjected  in  damages.  M'MMan 
v.  Free  Church,  1862,  24  D.  1282  ;  34  J.  621* 

103.  Dissenting  Church— Process  — De- 
fenders —  Preses  and  Treasurer  of  Com- 
mittee.— A  summons  directed  against  the 
preses  and  treasurer  as  acting  for  and  repre- 
senting the  committee  of  management  and 
subscribers  to  a  chapel,  dismissed  as  radically 
defective,  and  held  that  it  could  not  be  sus- 
tained even  to  the  effect  of  allowing  the 
pursuer  to  call  the  other  members  of  the  com- 
mittee by  a  supplementary  summons.  Craig 
v.  Fleming,  1838,  16  S.  488  ;  13  Fac.  395  * 

104.  Dissenting  Church— Property— Bill 
of  Exchange—"  Committee  and  Congrega- 
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tion"— Personal  Liability.— Parties  having 
granted  a  bill  in  payment  of  rent  conjunctly 
and  severally,  styling  themselves  "the  com- 
mittee and  congregation  "  of  a  religious  society, 
held  personally  liable.  Ross  v.  Albion  Joint 
Stock  Co.,  1831,  9  S.  275  * 

105.  Dissenting  Church  —  Property  — 
Bond— Personal  Liability.  —  Question  as  to 
the  extent  to  which  a  member  of  a  congrega- 
tion was  liable  under  a  bond  granted  to  trustees 
for  the  congregation.  Jeffrey  v.  Bathgate  Trs., 
1822,  1  S.  331. 

106.  Dissenting  Church  —  Property- 
Buildings— Deposition  ofMinister— Interim 
Possession. — The  church  judicatories  of  a 
dissenting  body  having  pronounced  a  sentence 
declaring  the  minister  of  a  church  in  their 
communion  out  of  connection  with  them, — 
circumstances  in  which  the  court  awarded  a 
conjoint  possession  of  the  church  by  alternate 
diets  to  the  minister,  on  the  one  hand,  and 
such  persons  as  the  judicatories  should  appoint, 
on  the  other,  pending  a  declarator  as  to 
whether  the  minister's  incumbency,  under  his 
agreement  with  the  proprietors  of  the  church, 
and  his  right  of  possession,  had  been  brought 
to  an  end  by  that  sentence.  Galbraiih  v.  Smith, 
1837,  15  S.  808  ;  12  Fac.  735  • 

107.  Dissenting  Church  —  Property  — 
Buildings— Liability  for  Advances  for 
Church-Building. — Circumstances  in  which 
the  members  of  a  religious  association  were 
held  liable  to  the  minister  for  a  sum  ad- 
vanced by  him  to  build  a  church.  Arthur  v. 
M'Leish,  1823,  2  S.  343  • 

108.  Dissenting  Church  —  Property  — 
Buildings— Liability  of  Members  for  Ex- 
pense of  Building— De  facto  Membership.— 

In  a  question  between  the  builder  of  a  chapel 
for  the  use  of  a  United  Associate  Secession 
Congregation,  suing  certain  parties  as  members 
of  it,  and  so  liable  to  him,  held  that  it  was  not 
necessary  for  him  to  prove  that  they  had  been 
duly  admitted  members  according  to  the  rules 
of  the  Secession  Church,  provided  they  were 
de  facto  members;  and  that  any  ecclesiastical 
irregularity  in  the  admission,  or  ecclesias- 
tical disqualification  of  them,  could  not  re- 
lieve them  from  responsibility,  if  it  otherwise 
existed,  for  payment  of  his  account.  JVaUaee 
v.  Robertson,  1836,  14  S.  720 ;  1838,  16  S. 
1065 ;  13  Fac.  739  * 

109.  Dissenting  Church  —  Property  — 
Schism.  —  Members  of  a  congregation  of 
Burgher  Seceders  acquired  a  meeting-house 
and  manse  by  contributions  of  petty  sums, 
without  particular  accounts  being  kept,  and 
vested  the  property  in  trust  "  for  the  contri- 
butors." On  a  division  of  the  Burgher  Synod 
into  two  parts  on  points  of  doctrine,  the 
majority  excommunicated  the  minority,  and 
the  contributors  who  adhered  to  the  majority 
claimed  the  sole  property  or  use  of  the  meet- 
ing-house and  manse,  to  the  exclusion  of  the 
contributors  who  adhered  to  the  minority. 
Held  not  entitled  to  do  so.  Bulloch  v.  Smithy 
etc.,  31  Jan.  1809,  F.  C. 


110.  Dissenting  Church  —  Property  — 
Schism. — Question  as  to  the  rights  of  mem- 
bers of  a  religious  association  in  a  lease  granted 
to  their  manager,  where  the  society  has 
divided.    Craig  v.  Muckersy,  1823,  2  S.  224. 

111.  Dissenting  Church  —  Property — 
Schism— Acquiescence  —  Mora.  —  Property 
was  held  by  certain  persons  "  as  trustees  and 
managers  appointed  by  and  in  trust  for  behoof 
of"  a  congregation  of  Seceders  "adhering  to 
the  original  principles  of  the  Secession/'  A 
majority  of  the  trustees,  with  the  congregation, 
united  with  the  Free  Church.  The  minority 
and  certain  other  members  of  the  congregation, 
having,  after  four  years,  brought  an  action  of 
restitution,  held  that  the  action  was  excluded 
by  acquiescence  and  mora.  Cairncross  v.  Meek, 
1860,  22  D.  (H.  L.)  15 ;  3  Macq.  827 ;  32  J. 
711* 

112.  Dissenting  Church  —  Property — 
Schism  —  Dissenting  Minority  —  Original 
Principles.  —  In  an  action  raised  by  two 
proprietors  of  a  dissenting  chapel,  and  by 
the  minister  (who  had  been  declared  by  the 
church  judicatories  of  the  dissenting  body 
to  be  out  of  their  communion),  against  the 
other  proprietors,  to  have  it  found  that  the 
dissenting  body,  when  the  chapel  was  built 
and  joined  in  their  connection,  embraced  as  a 
principle  the  duty  of  the  state  to  maintain 
an  endowed  church;  and  that  as  the  pur- 
suers adhered  to  this  principle,  while  the 
church  judicatories  and  the  other  proprietors 
had  deviated  from  it,  the  pursuers  were 
entitled  to  the  chapel ;  held,  that  as  they 
had  failed  in  proving  that  the  above  principle 
was  originally  a  fundamental  and  essential 
tenet  of  the  dissenting  body,  and  the  chapel 
was  conveyed  in  trust  for  a  congregation  be- 
longing to  that  dissenting  body,  it  could  be 
enjoyed  and  occupied  only  by  such  a  congre- 
gation. Smith  v.  Galbraiih,  1839, 14  Fac  979  ; 
also  reported,  1843,  5  D.  665  * 

113.  Dissenting  Church  —  Property — 
Schism  —  Dissenting  Minority  —  Original 
Principles. — A  chapel  was  invested  in  trus- 
tees for  behoof  of  a  congregation  in  connection 
with  the  body  that  afterwards  became  the 
"United  Associate  Synod  of  Original 
Seceders."  A  majority  of  the  synod  joined 
the  Free  Church;  the  minority  met  and 
constituted  themselves  the  synod,  adhering  to 
their  former  principles.  The  congregation 
was  divided,  but  a  majority  was  in  favour  of 
the  union.  In  an  action  of  declarator  by  the 
minority  to  vindicate  their  right  to  the  chapel, 
held  that,  having  regard  to  the  trust  title  under 
which  the  property  was  held,  the  chapel 
belonged  to  the  part  of  the  congregation 
which  adhered  to  the  principles  maintained 
by  the  United  Associate  Synod  of  Original 
Seceders ;  that  a  majority  of  such  a  body  was 
not  entitled  to  compel  the  minority  to  unite 
with  any  other  body,  or  divert  the  chapel  from 
the  purpose  for  which  it  was  held  in  trust, 
the  principles  of  the  two  churches  being 
different  in  essential  particulars.  Couper  v. 
Burn,  1859,  22  D.  120  ;  32  J.  46. 
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114.  Diflsontiiig  Church  —  Property  — 
Schigm— Dissenting  Minority— Repayment 
of  Subscriptions.— The  members  of  a  "con- 
gregational church"  subscribed  to  a  fund  for 
building  a  new  meeting-house,  and  the  same 
was  lodged  in  bank  in  name  of  the  pastor. 
Thereafter  dissension  arose,  and  the  minority 
of  the  congregation  was  expelled.  The 
minority  then,  alleging  that  the  constitution 
had  been  practically  violated  by  the  manner 
in  which  this  was  done,  claimed  repayment  of 
their  subscriptions.  Held  that  the  majority 
was  entitled  to  apply  the  whole  fund  for  the 
purpose  for  which  it  was  subscribed.  Connell 
v.  Ferguson,  1861,  23  D.  683  ;  33  J.  332  * 

115.  Dissenting  Church  —  Property  — 
Schism — Majority. — A  schism  having  taken 
place  in  a  congregation  of  Burgher  Seceders,  a 
majority  of  the  congregation,  including  certain 
managers,  in  whom  the  meeting-house  and 
minister's  dwelling-house  stood  feudally  vested, 
held  entitled  to  exclude  the  minister  from 
possession  of  both,  although  the  measures  of 
the  clergyman  and  minority  of  the  con- 
gregation, which  led  to  those  proceedings,  were 
sanctioned  by  the  Associate  SvnocL  in  subjection 
to  whom  the  congregation  had  been  formed. 
Dunn  v.  Brunton,  13  May  1801,  F.  C. ;  M. 
"  Society  BApp.  No.  3. 

116.  Dissenting  Church  —  Property — 
Schism  —  Seatholdera,  —  An  association  of 
seceders  from  the  Established  Church,  under 
the  title  of  the  Second  Associated  Congre- 
gation, Potterrow,  Edinburgh,  built  a  meeting- 
house, the  titles  of  which  were  taken  in  favour 
of  trustees.  Held,  on  a  split  taking  place 
among  the  members,  that  the  subjects  were 
under  the  control  of  the  congregation,  or  of 
the  majority  of  the  males  who  regularly  took 
and  paid  for  seats  in  the  meeting-house,  such 
persons  always  by  themselves,  or  along  with 
others  joining  with  them,  forming  a  congre- 
gation of  Christians,  in  communion  with  and 
subject  to  the  ecclesiastical  discipline  of  a  body 
of  dissenting  Protestants  calling  themselves 
"The  Associate  Presbytery  and  General 
Associate  Synod  of  Anti-burgher  Seceders." 
M'Intyre  <fc  Others  v.  Maoree  &  Others,  24  Feb. 
1809,  F.  C. 

117.  Dissenting  Church  —  Property — 
Schism— Seceders— Original  Principles.— 
In  1736  a  church  was  built  by  contribu- 
tions of  persons  professing  the  principles 
of  "the  Secession,  the  church  and  ground 
whereon  it  stood  being  vested  in  certain 
persons  as  managers.  On  a  schism  in  1796 
several  members,  including  the  representa- 
tives of  some  of  the  managers,  on  whom 
the  legal  title  had  devolved,  separated  them- 
selves from  the  rest  of  the  community,  and 
absolved  themselves  from  the  authority  of  the 
Associate  Synod,  which  was  the  constituted 
authority  for  the  government  of  the  community. 
Held  that  they  had  lost  their  rights  to  the 
property,  as  they  had  failed  to  show  that  the 
Associate  Synod  had  in  any  way   deviated 


from  their  original  principles  and  standards. 
Davidson  v.  Aikman,  27  June  1805,  F.  C; 
M.  14584.  Reported  as  Graigdallie  v.  Aikman, 
1813,  1  Dow  1 ;  5  Pat  719 ;  1820,  2  Bligh 
529  ;  6  Pat.  618* 

118.  Dissenting  Church  —  Property  — 
Schism  —  Union  with  Another  Body- 
Original  Principles, — The  title  to  a  dissent- 
ing meeting-house  was  vested  in  trustees  "  for 
behoof  of  the  members  of  the  Associate 
Congregation  in  Kirkintilloch,  commonly 
called  Seceders,  and  presently  in  connection 
with  the  United  Secession  Church."  The 
minister  and  a  majority  of  the  congregation 
having  declared  their  separation  from  the 
Secession  Church,  and  the  minority  having 
joined  a  union  between  the  Secession  and 
the  Relief  Churches,  under  the  name  of 
the  United  Presbyterian  Church,  held  in  an 
action  by  the  minority  (1)  that  the  separation 
of  the  minister  and  majority  from  the  Secession 
Church  was  not  such  a  violation  of  the 
conditions  of  the  trust  on  which  the  property 
of  the  meeting-house  was  held  as  to  lead  to  a 
forfeiture  of  their  rights  in  it,  they  still 
continuing  to  hold  the  doctrines  and  opinions 
originally  maintained  by  that  body;  and  (2) 
that  they  were  entitled  to  refuse  to  concur  in 
the  union  with  the  Relief  Church,  and  were 
not  bound  to  submit  themselves  to  the  change 
in  the  church  government  consequent  upon  it. 
Oraigie  v.  Marshall,  1850,  12  D.  523 ;  22  J. 
154* 

119.  Fiars  Prices.—  Held  that  suspension 
and  interdict  was  not  a  competent  form  of  com- 
plaining of  a  mode  of  striking  the  fiars,  which 
nad  existed  for  nearly  a  century.  Mylne  v. 
Home,  1850,  12  D.  883 ;  22  J.  372  * 

120.  General  Assembly— Commission  of 
General    Assembly— Powers— Interdict— 

The  majority  of  a  presbytery  having  resolved 
to  obey  the  decree  of  the  Court  of  Session 
ordering  the  presbytery  to  take  on  trial  a 
presentee  who  had  been  rejected  under  the 
Veto  Act,  and  if  found  qualified  to  admit  him, 
and  to  act  in  opposition  to  the  order  of  the 
Commission  of  the  General  Assembly  pro- 
hibiting them  from  taking  any  such  steps  in 
hoc  statu,  the  commission  thereon  pronounced 
a  sentence  whereby  they  suspended  for  a  time 
the  majority  from  their  offices,  instructed  the 
minority  to  supply  ministerial  services  in  the 
parishes  of  the  majority,  and  granted  warrant 
to  all  presbytery  and  session  officers  to  intimate 
the  deliverance  to  them,  and  appointed  persons 
to  preach  in  their  parishes,  and  intimate  the 
sentence.  Interim  interdict  ex  parte  granted, 
in  the  first  instance,  against  the  service  and 
intimation  of  the  sentence,  and  against  preach- 
ing in  or  intruding  into  the  churches  or 
churchyards  or  schoolhouses,  and  from  using 
the  church  bells ;  and  thereafter,  the  interim 
interdict  ex  parte  extended  to  the  whole 
sentence ;  ana  on  the  expede  letters,  the 
interdict  declared  in  absence  perpetual  by  the 
Lord  Ordinary ;  and  a  similar  interim  in- 
terdict granted  as  to  a  similar  sentence  and 
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order  by  the  General  Assembly.  Presbytery  of 
Strathbogie,  1839,  2  D.  258,  585,  1047,  1380 ; 
15  Fac.  605,  1478. 

121.  General  Assembly— Commission  of 
General    Assembly— Powers— Interdict — 

An  ordained  minister  having  received  a 
presentation,  the  presbytery  at  first  adopted 
the  procedure  prescribed  by  the  Veto  Act. 
Thereafter,  although  dissents  were  tendered 
by  an  apparent  majority  on  the  roll  of  com- 
municants, the  presbytery,  by  a  majority, 
sustained  the  call,  and  admitted  the  presentee  ; 
and  a  petition  and  complaint  having  been 
presented  to  the  Commission  of  the  General 
Assembly  by  the  minority,  and  by  a  number  of 
the  parishioners,  against  the  presentee  and  the 
majority,  particularly  on  the  ground  that  the 
presbytery  had  disregarded  the  Veto  Act,  the 
Commission  cited  the  parties  to  appear,  and  in 
the  meantime  interdicted  the  presentee  from 
officiating  in  the  parish,  and  enjoined  the 
members  of  presbytery  not  complained  of  to 
provide  for  worship.  A  note  of  suspension 
and  interdict  against  this  deliverance  passed, 
and  interim  interdict  granted.  Question, 
whether  the  Commission  of  the  General 
Assembly  is  a  judicature  of  the  church. 
MiddUton  v.  Anderson,  1842,  4  D.  957 ;  14  J. 
347. 

122.  General  Assembly  —  Powers  — 
Erection  of  Parishes.  —  Question,  whether 
the  Act  of  Assembly,  in  1833,  which  enacted 
that  all  the  districts,  under  the  stat  5  Geo.  rv. 
c.  90,  should  be  erected  into  separate  parishes 
quoad  sacra,  was  ultra  vires.  Gordon  V.  Trs.  of 
Ministers'  Widows'  Funa\  1836, 14  S.  509 ;  11 
Fac.  422. 

123.  Glebe— Administration— Removal 
of  Tenant. — A  clergyman  is  entitled,  on  his 
induction,  to  remove  a  tenant  of  part  of  his 
glebe  without  regular  warning,  although  it  is 
not  adjacent  to  the  manse,  and  was  in  nse  to 
be  let  by  the  incumbent,  and  although  he  does 
not  intend  to  occupy  (it  personally.  M'CaUum 
v.  Grant,  1826,  4  S.  527 ;  1  Fac.  465* 

124.  Glebe— Administration— Working 
of  Goal  under  Glebe. — A  minister  has  right  to 
work  the  coal  below  his  glebe,  at  the  sight 
and  under  the  direction  of  the  heritors  and 
presbytery,  subject  to  the  qualification  that  the 
value  and  the  proceeds  of  the  coal  are  also  under 
their  control  and  management,  for  behoof  of 
the  minister  and  his  successors.  Minister  of 
Newton  v.  Heritors  of  Newton,  3  June  1807, 
F.  C. ;  M.  "  Glebe"  App.  No.  6* 

125.  Glebe  —  Authority  to  Feu- Con- 
terminous Proprietor. — The  court  may  com- 
petently give  effect,  under  the  Glebe  Lands 
(Scotland)  Act  1866,  sec.  18,  to  an  arrangement 
for  feuing  a  part  of  the  glebe  to  a  particular 
conterminous  heritor  at  a  specified  feu-duty. 
Minister  of  WiUon,  1868,  5  S.  L.  R.  631. 

126.  Glebe  —  Authority  to  Feu  —  Con- 
terminous Proprietor  —  Application  to 
Court. — The  nroper  party  to  present  an 
application  to  the  court,  under  the  17th  section 


of  the  Glebe  Lands  (Scotland)  Act  1866,  is  not 
the  minister  but  the  party  wishing  to  purchase 
the  land.  Minister  of  Penicuik,  1868, 5S.LR. 
201.     Imrie,  1868,  6  M.  284  ;  40  J.  170  * 

127.  Glebe  —  Authority  to  Feu  — Con- 
terminous Proprietor  —  Limited  Offer  — 
Withdrawal — An  offer  by  a   conterminous 

f proprietor  to  feu  a  portion  of  a  glebe  cannot  be 
imited  to  a  maximum  sum  as  the  price  which 
the  proprietor  is  willing  to  pay,  but  the 
minute  containing  the  offer  may  be  withdrawn 
before  any  procedure  has  taken  place  upon  it. 
Fogo  v.  Caldwell,  1868,  7  M.  88  * 

128.  Glebe  —  Authority  to  Feu  —  Con- 
terminous Proprietor— Price.— Price  to  be 
paid  by  a  conterminous  heritor  for  lands  taken 
under  sec.  17  of  the  Glebe  Lands  (Scotland)  Act 
1866,  fixed  at  twenty-five  times  the  amount  of 
the  minimum  feu-duty.  Campbell  v.  Morison, 
1872, 11  M.  80;  45  J.  23  * 

129.  Glebe  — Authority  to  Fen— Con- 
terminous Proprietor— Process.— The  lodg- 
ing of  a  minute  by  a  conterminous  proprietor, 
under  the  17th  section  of  the  Glebe  Lands 
(Scotland)  Act  1866,  intimating  his  willing- 
ness to  purchase  the  glebe  or  any  part 
of  it,  does  not  conclude  a  personal  contract  of 
sale  between  him  and  the  minister,  it  being  in 
the  power  of  the  court  at  any  time  before 
decree  of  sale  is  pronounced  to  impose  con- 
ditions for  the  protection  of  the  benefice. 
Gloag  v.  Rutherford,  etc.,  1873,  11  M.  261  ;  45 
J.  187* 

130.  Glebe— Authority  to  Feu— Conter- 
minous Proprietor— Process— Remit— The 
court  granted  authority  to  feu  a  portion  of  a 
glebe  under  the  Glebe  Lands  (Scotland)  Act 
1866.  Two  conterminous  proprietors  intim- 
ated, in  terms  of  sec.  17  of  the  Act,  their 
willingness  to  purchase  said  portion.  The 
court  remitted  to  the  Lord  Ordinary  to  in- 
quire and  report  what  was  the  largest  price 
to  be  obtained  from  either  of  the  competing 
conterminous  proprietors.  Minister  of  Rattray, 
1868,  5  S.  L.  R.  659. 

131.  Glebe— Authority  to  Feu— Fens  not 
Limited  to  Building  Feus.— Under  the  13th 
section  of  the  Glebe  Lands  (Scotland)  Act 
1866  power  to  grant  feus  of  glebes  is  not 
limited  to  feus  for  building  purposes.  Macleod, 
1870,  8  M.  955 ;  42  J.  561* 

132.  Glebe— Authority  to  Feu— Mini- 
mum Feu -Duty. —  In  an  application  for 
authority  to  feu  under  the  Glebe  Lands 
(Scotland)  Act  1866,  held  that  in  fixing  the 
minimum  feu-duty  the  building  value  and 
not  the  agricultural  value  of  the  land  fell  to 
be  taken.  Campbell  v.  Morison,  1872,  11  M. 
80 ;  45  J.  23* 

133.  Glebe— Authority  to  Feu— Value  of 
Buildings  to  be  Erected.— The  rule  that 
feuars  of  a  glebe  shall  be  bound  to  erect 
buildings  of  the  value  of  sixty  years'  purchase 
of  the  feu-duty  is  not  inflexible.  Circum- 
stances in  which  the  court  bound  the  feuars 
to  erect  buildings  of  the  value  of  forty-five 
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jean  purchase  of  the  feu-duty.  Fogo,  1868, 
6  M.  970  ;  40  J.  580  * 

134.  Glebe— Deficiency— Action  to  Make 
up  Deficiency— Defenders.— An  action  con- 
taining conclusions  for  making  up  an  alleged 
deficiency  in  a  glebe,  is  incompetent  against 
a  single  heritor,  without  calling  the  others. 
lockerby  v.  Stirling,  1835,  13  S.  978  * 

135.  Glebe— Designation— ChurchLandfl. 
— Question  as  to  whether  lands  were  church 
lands,  and  liable  in  glebe.  Clephane  v. 
M'Arthur,  1822,  1  S.  487. 

136.  Glebe— Designation— OhurchLandfl. 
— Found  that  certain  lands  which  had  been 
held  in  commonty  by  the  Abbey  of  Holyrood 
House  and  the  family  of  Livingstone  of 
Callander  were  not  kirk  lands  liable  to  be 
allocated  to  the  minister  of  the  parish  as  a 
grass  glebe.  Forbes'  Trt.  v.  Wxtson,  1822, 
1  S.  App.  249  * 

137.  Glebe— Designation— Church  Lands 
—Onus  probandi— Where  a  presbytery  has 
designed  lands  for  a  grass  glebe  to  the  minister 
of  a  parish,  and  the  fact  is  disputed  by  the 
heritor  that  they  are  church  lands,  it  is  in- 
cumbent on  the  minister  to  prove  that  they 
are  so,  although  the  heritor  be  the  sole  heritor 
of  the  parish,  and  it  is  not  disputed  that  there 
are  church  lands  within  the  parish.  Minister 
of  Panbride  v.  Maule,  24  Jan.  1815,  F.  C  * 

138.  Glebe— Designation— Church  Lands 
—Relief— Act  1594,  c.  202.— The  Act  1594,  c. 
202,  gives  a  general  relief  against  the  heritors  of 
church  lands  within  the  parish  to  a  proprietor 
of  vicar's  lands,  from  which  a  glebe  has  been 
appropriated.  Laidlaw  v.  Eliot.  2  Dec.  1800, 
Y.C.;  M.  "  Glebe"  App.  No.  3. 

139.  Glebe— Designation— Church  Lands 
—No  Relief  against  Temporal  Lands.— 

A  glebe  being  designed  out  of  church  lands, 
no  claim  of  relief  lies  against  the  heritors  of 
temporal  lands  in  the  parish.  Lands  which 
belonged  to  the  Dominicans  at  the  Reforma- 
tion, and  were  granted  by  James  vi.  to  the 
burgh  of  Montrose  for  behoof  of  the  hospital, 
held  to  be  church  lands.  Mags,  of  Montrose  v. 
Scott,  1832,  10  S.  211 ;  7  Fac.  164* 

140.  Glebe— Designation— Exemption  in 
Charter. — A  general  clause  of  exemption  from 
taxations  in  a  charter  does  not  include  an 
exemption  from  designing  a  glebe.  Nicoll  v. 
Hunter,  1829,  7  S.  479  ;  4  Fac.  625. 

141.  Glebe— Designation— Grass  Glebe. 
— A  full  grass  glebe  may  be  designated  to  a 
minister,  although  his  arable  glebe  exceeds 
four  acres;  and  it  is  no  objection  that  the 
ground  is  close  to  the  pleasure-grounds  of  a 
gentleman's  residence.  Dundas  v.  Sornmerville, 
6  Dec  1805,  F.  0. ;  M.  "  Glebe  "  App.  No.  5. 

142.  Glebe— Designation— Grass  Glebe 
—  Church.  Lands  — Friars'  and  Bishops' 
Lands— Parsons'  and  Vicars'  Lands.— The 
order  of  designation  in  the  Act  1593,  c.  165, 
must  be  observed  in  designating  a  grass  as 
well  as  an  arable  glebe ;  and  therefore  friars1 


and  bishops'  lands  cannot  be  designed  for  a 
grass  glebe  while  there  are  parsons'  and  vicars' 
lands  m  the  parish.  E.  of  Galloway  v.  Nichol- 
son, 12  June  1823,  F.  C. ;  2  S.  398  * 

143.  Glebe— Designation— Grass  Glebe- 
Church  Lands— Pasture  in  Lien  of  Grass 
Glebe. — In  the  selection  of  lands,  out  of  which 
to  design  a  grass  glebe  to  the  minister,  held  (1) 
that  kirk  lands,  though  converted  into  arable 
land,  were  to  be  designed  in  preference  to 
other  kirk  lands  in  pasture,  at  a  greater 
distance  from  the  manse ;  (2)  that  the  minister 
had  a  right  to  insist  on  such  designation, 
though  the  proprietor  of  the  arable  land  had 
agreed,  in  a  division  of  a  common  within  the 
parish,  to  give  the  minister  the  right  of  pasture 
in  lieu  of  grass  glebe,  and  the  minister  had 
enjoyed  this  right,  on  the  part  of  the  common 
allocated  to  that  heritor,  from  time  immemorial. 
WiUcie  v.  Simpson,  1770,  2  Pat.  222  * 

144.  Glebe— Designation— Grass  Glebe- 
Annual  Payment  in  Place  of  Grass  Glebe. 

— After  a  grass  glebe  had  been  designed  to  a 
minister  in  1718,  he  entered  into  an  arrange- 
ment with  the  heritors  to  accept,  in  place  of 
it,  an  annual  payment  of  money.  Held,  in  a 
question  with  a  minister  in  1801,  that  he  was 
entitled  to  a  grass  glebe,  though  his  pre- 
decessors had  been  in  use  to  accept  of  the 
money  in  lieu  of  it  Laurie  v.  Halhet,  10  Feb. 
1804,  F.  C. ;  M.  "  Glebe  "  App.  No.  4. 

145.  Glebe— Designation— Grass  Glebe- 
Annual  Payment  in  Place  of  Grass  Glebe. 

— The  minister's  right  to  a  grass  glebe  is  not 
taken  away  by  immemorial  payment  of  a  sum 
of  money  instead  of  it,  if  no  authority  appear 
for  it  being  as  a  legal  equivalent.  Minister  of 
Panbride  v.  Mavis,  18  May  1809,  F.  C  * 

146.  Glebe— Designation— Grass  Glebe- 
Annual  Payment  in  Place  of  Grass  Glebe- 
Acquiescence. — A  minister  cannot,  after  hiB 
predecessors  have,  with  the  concurrence  of  the 
presbytery,  accepted  £20  Scots  in  lieu  of  grass 
glebe,  and  acquiesced  for  forty  years,  insist  on 
a  glebe.  Minister  of  Dollar  v.  D.  of  Argyll, 
9  July  1807,  F.  C. ;  M.  "  Glebe"  App.  No.  7. 

147.  Glebe— Designation— Grass  Glebe- 
Annual  Payment  in  Lien  of  Grass  Glebe— 
Amount — under  the  Act  1663,  c.  21,  the  mini- 
ster of  a  parish  in  which  there  are  no  church 
lands  but  what  are  arable,  is  not  entitled  to 
more  than  £20  Scots,  in  lieu  of  grass,  for  a  horse 
and  two  cows.  Carfrae  v.  Heritors  of  Dunbar, 
13  May  1814,  F.  C* 

148.  Glebe— Designation— Grass  Glebe- 
Arable  or  Grass— Land  Occasionally  under 
Cultivation. — Land  occasionally  under  culti- 
vation designed  as  grass  glebe.  Jedburgh, 
2  Feb.  1808,  F.  C,  note. 

149.  Glebe— Designation— Grass  Glebe- 
Arable  or  Grass.— Grass  glebe  cannot  be 
designed  out  of  land  that  is  bona  fide  in  the 
course  of  cultivation.  Minister  of  Panbride  v. 
Maule,  18  May  1809,  F.  C.» 

150.  Glebe— Designation— Grass  Glebe— 
Arable  or  Grass. — Lands  which  have  been  in 
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grass  for  upwards  of  thirty  years,  but  are  of 
a  rich  soil,  nave  been  formerly  ploughed,  and 
kept  in  pasturage  for  the  purpose  of  a  dairy, 
are  not  grass  lands,  liable  to  be  designed  as  a 
grass  glebe.  Bruce  v.  Contain,  1826,  4  S.  626 ; 
1  Fac.  599.* 

151.  Glebe— Designation— Grass  Glebe- 
Arable  or  Grass. — A  minister  is  not  entitled 
to  have  a  grass  glebe  designed  from  land  which 
has  once  been  under  a  regular  course  of 
cultivation,  although  it  has  been  for  two  years 
laid  out  in  grass  as  a  lawn,  and  is  more  suited 
for  pasture  than  for  cultivation.  MacmiUan  v. 
Presbytery  of  Kintyre,  1867, 6  M.  36 ;  40  J.  26  * 

152.  Glebe— Designation— Grass  Glebe- 
Arable  or  Grass— Situation— Measure.— In 
designing  sixteen  soums  of  pasture  in  lieu  of 
an  arable  glebe,  the  presbytery  is  not  bound  to 
exclude  small  patches  of  arable  land  inter- 
spersed through  it.  In  peculiar  circumstances, 
such  a  glebe  may  be  designed  partly  out  of 
low  ground  near  the  manse,  and  partly  out  of 
moor  pasture  at  a  distance ;  and  the  amount 
of  a  sown  must  be  regulated  by  the  custom  of 
the  district,  a  right  of  pasturage  in  common 
for  summer  feeding  being  also  given  in 
accordance  with  local  custom.  MNeill  v. 
Nicolson,  1824,  6  S.  422.  M'Kerme  v.  Macrae, 
1825,  4  S.  146 ;  21  Fac.  899 ;  8  S.  683 ;  9  S. 
392* 

153.  Glebe— Designation— Grass  Glebe— 
Pendente  lite— Improvements.— Land  dis- 
poned by  a  presbytery  for  a  grass  glebe  to  the 
minister,  having,  in  the  course  of  a  litigation, 
on  the  plea  that  it  was  not  church  land,  been 
improved  by  the  proprietor  so  as  to  be  much 
more  productive,  found  that  the  extent  ought 
to  be  regulated  by  the  state  in  which  the  land 
was  at  the  date  of  the  decree  of  the  presbytery. 
Wilson  v.  Forbes9  Trs.,  10  June  1818,  F.  C. 
Reversed,  and  found  that  the  land  was  not 
church  land,  1822, 1  Shaw  App.  249* 

154.  Glebe— Designation— Grass  Glebe— 
Pendente  lite— Payment  in  Lieu  of  Grass 
Glebe. — A  minister  is  entitled  to  a  pecuniary 
allowance  for  the  want  of  a  glebe  during  the 
currency  of  a  litigation  in  which  he  is  success- 
ful. Belches  v.  Moore,  1827,  2  W.  &  S.  558. 
Revg.  1825,  4  S.  347 ;  1  Fac  207  * 

155.  Glebe— Designation— Grass  Glebe— 
Pendente  lite— Possession.  — A  clergyman 
who  had  obtained  decree  from  his  presbytery 
for  a  glebe  and  minister's  grass,  which  the  sole 
heritor  of  the  parish  intended  to  challenge, 
entered  into  an  agreement  with  him  for  the 
possession  of  a  farm  at  a  certain  rent,  to  subsist 
while  the  "question  regarding  the  glebe" 
should  be  under  discussion ;  and  the  court 
having,  in  a  reduction  of  the  decree,  determined 
the  question  of  the  glebe  proper,  but  not  that 
of  the  minister's  grass,  held  that  the  clergyman 
was  not  entitled  to  retain  possession  of  the 
farm  till  it  also  should  be  decided.  Macrae  v. 
Mackenzie's  Trs.,  1831,  9  S.  392. 

156.  Glebe— Designation— Grass  Glebe- 
Situation.— A  minister  can  insist  on  having  a 


grass  glebe  designed  to  him  out  of  kirk  lands 
adjacent  to  a  manor  place,  although  a  glebe 
equally  good  and  convenient  can  be  allotted  to 
him  out  of  other  lands.  Belches  v.  Moore,  1827, 
2W.&S.  558.  Revg.  1825,  4  S.  347  ;  1  Fac. 
207* 

157.  Glebe— Designation— Grass  Glebe- 
Suspension— Evidence. — In  a  suspension  of 
a  designation  of  a  grass  glebe  by  a  presbytery, 
held  that  an  entry  in  the  presbytery  record,  by 
which  an  excambion  was  sanctioned,  and  the 
new  glebe  was  designed  "to  be  the  legal  glebe 
to  serve  for  grass  for  a  horse  and  two  cows," 
did  not  prove  that  there  had  been  a  designation 
of  grass.  E.  of  Moray  v.  NicoL  1864,  3  M.  39 ; 
37  J.  18* 

158.  Glebe  —  Designation  —  Judicial 
Surrender  by  First  Minister  to  Second  does 
not  Exclude  a  Subsequent  Claim  by  Second 
Minister. — In  a  burghal  and  landward  parish 
in  which  there  were  two  benefices,  a  glebe  was 
designed  to  the  second  minister,  with  the 
concurrence  of  the  first,  who  had  no  glebe,  but 
who,  being  satisfied  with  his  stipend,  judicially 
surrendered  to  his  colleague  his  right  to  obtain 
a  glebe.  After  many  years  the  first  minister, 
then  serving  the  cure,  demanded  that  a  glebe 
should  be  designed  to  him.  Held  that  the  first 
minister's  right  to  have  a  glebe  could  not  be 
affected  by  the  speciality  of  the  second  minister 
having  had  a  glebe  designed  to  him,  or  by  any 
consent  of  the  incumbent  then  holding  the 
first  charge,  or  by  any  subsequent  possession, 
by  the  second  minister  in  consequence  of  the 
designation  then  made.  Panmure  v.  Presbytery 
of  Brechin,  1855,  18  D.  197  ;  28  J.  85* 

159.  Glebe  — Designation  — Situation,— 
Land  designed  as  glebe,  although  not  nearest 
to  the  kirk,  being  more  commodious  for  the 
clergyman,  found  a  good  designation.  Ander- 
son v.  Thomas,  6  July  1814,  F.  C. ;  2  Dow  433. 
Affg.  22  May  1810,  F.  C .* 

160.  Glebe— Designation— New  Glebe,— 

Question,  whether  it  be  competent  to  design 
a  new  glebe  while  it  is  possible  to  trace  out  the 
old  one.    APKenzie  v.  Fraser,  1822, 1  S.  394. 

161.  Glebe  —  Designation  —  Process  — 

—Review.— It  is  competent  for  the  court  to 
review  the  proceedings  of  a  presbytery  in  the 
designation  of  a  glebe,  on  the  ground  of  error 
in  judgment,  although  there  should  be  no 
question  of  the  regularity  of  the  proceedings ; 
and  a  remit  made  to  a  presbytery  to  reconsider 
a  designation,  with  power  to  alter  the  same, 
and  to  grant  the  designation  out  of  other  lands, 
and  to  state  specially  the  reasons  of  their 
judgment.  Campbell  V.  Morgan,  1850,  12  D. 
1262;  22  J.  583* 

162.  Glebe  —  Designation  —  Title  to 
Challenge  Designation.— A  presbytery  de- 
signed a  glebe  to  the  second  minister  of  a 
parish  in  the  year  1716,  the  first  waiving  his 
right.  The  glebe  so  designed  consisted  of 
portion  of  a  confiscated  estate  vested  in  the 
Crown  commissioners,  who  confirmed  the 
designation.    The  estate,  but  not  the  glebe 
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lands,  was  afterwards  acquired  by  a  singular 
title  by  the  heir  of  the  proprietor  who  pos- 
sessed when  the  lands  were  confiscated.  After 
140  years  the  first  minister  claimed  and  was 
found  entitled  to  a  glebe,  and  one  was  designed 
to  him.  Held,  in  an  action  to  have  it  declared 
that  the  glebe  possessed  by  the  second  minister 
should  now  be  designed  to  the  first  in  lieu 
of  the  lands  feued  on  by  the  presbytery, 
that  the  second  minister  had  a  title  to  exclude 
a  challenge  of  the  designation  of  1716,  by  the 
representatives  of  the  attained  proprietor,  and 
other  heritors  who  alleged  no  title  to  the 
ground  of  the  glebe,  and  whose  authors  had 
not  contributed  to  its  value.  Lord  Panmure  v. 
HaUcett,  etc,  1860,  22  D.  1357  ;  32  J.  622. 

163.  Glebe— Excambion.— An  excambion 
of  a  portion  of  the  glebe  with  certain  rights  of 
servitude,  for  another  piece  of  land,  was  made 
with  an  adjoining  heritor,  and  arrangements 
as  to  roads,  etc,  thereupon  adopted  and  acted 
upon.  Circumstances  in  which  a  succeeding 
incumbent  was  held  barred  from  demanding 
an  alteration  of  those  arrangements.  Lockerby 
v.  Stirling,  1835,  13  S.  978  * 

164.  Glebe— Excambion— Interdict— In- 
terdict granted  in  passing  a  bill  of  suspension 
as  to  the  excambion  of  a  glebe..  Sir  J. 
DalrympU  v.  Callander,  1827,  5  S.  935. 

165.  Glebe— Land  Mortified  as  Glebe 
Excludes  Claim  for  Glebe  under  Act  5 
Geo.  rv.  C  72. — A  clergyman,  who  possessed 
thirty  acres  of  land  which  had  been  disponed 
and  mortified  to  the  clergyman  of  the  parish 
as  a  glebe,  but  who  had  had  no  legal  glebe, 
was  not  entitled  to  the  benefit  of  the  statute 
5  Geo.  rv.  c.  72,  in  regard  to  a  glebe.  Wilson 
v.  Officers  of  State,  1826,  Shaw  (Teinds) 
88. 

166.  Glebe— Prescription.—  A  charter  and 
saaine  of  glebe  lands  in  1567,  with  possession 
thenceforward,  held  to  constitute  a  prescriptive 
right,  although  receipts  were  produced  as  for 
rent  paid  by  the  possessors ;  but  no  tack  was 
exhibited,  and  the  lands  were  vested  in 
singular  successors,  and  the  payment  had  been 
of  the  same  sum  for  two  centuries.  Observed, 
that  even  a  personal  title,  with  possession,  is 
sufficient  to  constitute  a  prescriptive  right  to 

gebe  or  kirk  lands.    Liston  v.  Smythe,  1816, 
ume  475. 

167.  Glebe— Prescription— DecennaliB  et 
triennalis  possessio. — Although  a  piece  of 
ground  had  been  possessed  by  a  clergyman  for 
more  than  thirteen  years,  yet  held  that  this 
did  not  establish  a  prescriptive  right  to  it  as 
part  of  his  benefice,  but  only  a  presumption 
which  relieved  the  clergyman  from  instructing 
his  title,  but  which  might  be  redargued  by 
proof  that  the  property  belonged  to  another 
party.  Oreig  v.  D.  of  Qweensberry,  21  Nov. 
1809,  F.  C  * 

168.  Glebe— Prescription— DecennaliB  et 
trionnalifl  possessio  —  Continued  Pos- 
session.— The  rule  in  favour  of  churchmen 
deeennalis  et  triennalis  possessor  non  teneiur  docere 


de  titulo  is  part  of  the  law  of  Scotland  ;  but  a 
title  founded  upon  the  rule  is  not  merely  liable 
to  be  redargued  or  elided  by  proof  that  the 
possession  was  had  upon  some  different  footing 
from  that  of  property,  but  is  also  dependent 
on  continuance  of  the  possession.  Cochrane  v. 
Smith,  1859,  22  D.  252 ;  32  J.  97  * 

169.  Glebe  —  Prescription  —  Possession 
under  Agreement  to  Fen— No  Foundation 
for  Prescription.- The  possession  by  a  pro* 
prietor  of  a  barony  for  upwards  of  forty  years 
of  a  piece  of  ground,  formerly  the  grass  glebe 
of  the  minister  of  the  parish,  but  situated  in 
the  centre  of  the  barony,  under  an  agreement 
by  the  presbvtery  to  grant  a  feu,  but  without 
any  feu  having  been  granted,  is  not  sufficient 
to  establish  a  prescriptive  right  thereto.  Scott 
v.  Ramsay,  1827,  5  S.  367  ;  2  Fac.  211. 

170.  Glebe  —  Prescription  —  Title  Suffi- 
cient to  Exclude  Prescription.— In  an  action 
brought  by  the  minister  of  a  parish  for 
declarator  that  a  portion  of  a  farm  was  a 
parochial  glebe,  it  was  proved — (1)  that  the 
land  in  question  had,  in  1641,  been  designed 
as  a  glebe,  though  the  decree  of  designation 
had  been  lost;  (2)  that  the  minister  had 
remained  in  actual  possession  of  the  glebe  till 
1723 ;  (3)  that  subsequently,  in  consequence 
of  the  removal  of  the  manse  to  a  distance,  the 
minister  had  received  an  annual  money  pay- 
ment from  the  proprietor  of  the  farm  ana  his 
tenants  for  possession  of  the  glebe ;  (4)  that  in 
1764  the  proprietor  sold  and  conveyed  the 
whole  farm,  including  the  glebe,  to  the  pre- 
decessor of  the  present  proprietor  with  this 
exception  from  a  clause  of  absolute  warrandice, 
that  £8,  6s.  8d.  was  payable  to  the  minister 
for  the  glebe ;  (5)  that  for  upwards  of  forty 
years  prior  to  the  date  of  the  action  the  whole 
farm  had  been  possessed  by  the  tenants  of  the 
proprietor;  (6)  that  during  that  period  the 
successive  ministers  had  on  various  occasions 
stipulated  for  and  obtained  from  the  pro- 
prietor of  the  farm  and  his  tenants  an  increase 
in  the  money  payment  for  the  glebe.  Held 
(1)  that  the  constitution  and  subsistence  of  the 
minister's  right  to  the  glebe  had  been  proved, 
and  that  it  was  not  necessary  for  him  to 
produce  a  title  or  to  bring  a  proving  of  the 
tenor ;  (2)  that  the  ministers1  possession  ex- 
cluded prescriptive  possession  by  the  proprietor 
of  the  farm.  Presbytery  of  Selkirk  v.  1).  of 
Buccleuch,  1869,  8  M.  121 ;  42  J.  55.* 

171.  Manse  and  Glebe— Administration 
—Ejection  from  Manse  and  Glebe— Caution. 
— In  a  summary  application  at  the  instance  of 
the  minister  inducted  to  a  parish,  for  warrant 
of  ejection  against  his  predecessor,  who  had 
been  deposed,  from  the  manse  and  glebe,  held 
that  the  respondent,  unless  he  could  verify  a 
defence  instantly  excluding  the  action,  was 
bound  to  find  caution  for  violent  profits ;  and 
juratory  caution  refused,  Simmon  v.  Somers, 
1852,  14  D.  924  ;  24  J.  574 ;  1  Stuart  962  * 

172.  Manse— Administration— Bight  to 
Let — A  minister  for  several  years  let  his 
manse  furnished  for  two  months  in  summer 

3Q 


931 


CHURCH 


932 


while  he  took  his  family  to  another  part  of  the 
country  for  change  of  air.  The  heritors  having 
raised  an  action  against  the  minister  concluding 
for  declarator  that  he  had  no  right  to  let  the 
manse,  and  for  interdict  against  nis  doing  so, 
held  that  as  the  letting  of  the  manse  did  not 
injure  it  the  heritors  had  no  interest  or  title  to 
interfere.  Question,  whether  a  minister  is 
entitled  to  let  his  manse  for  a  longer  period. 
Heritors  of  Aberdour  v.  Roddick,  1871,  10  M. 
221* 

173.  Manse  —  Administration  —  Sale  of 
House  and  Fields  Mortified.  —  The  court 
refused  to  authorise  the  sale  of  a  house, 
mortified  as  a  dwelling-house  for  a  minister, 
which  had  become  ruinous,  in  order  to  build 
a  house  for  him,  or  of  certain  fields  which  had 
been  mortified  as  a  glebe.  Wilson  v.  Officers  of 
State,  4  July  1818,  F.  C  * 

174.  Manse— Building  and  Repairing.— 

Circumstances  in  which  the  minister  of  a  royal 
burgh  with  a  considerable  extent  of  landward 
parish,  was  found  entitled  to  have  a  manse 
repaired  or  rebuilt.  Baikie  v.  Logic,  1827, 
5  S.  546* 

175.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Clause  of  Ex- 
emption.— A  general  clause  of  exemption  from 
taxations  in  a  charter  in  favour  of  heritors  does 
not  embrace  an  exemption  from  the  burden  of 
manse.  Nicoll  v.  Hunter,  1829, 7  S.  479 ;  4  Fac. 
625. 

176.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Liferenter.— 
A  liferentrix  under  a  deed  of  locality  is  not 
liable  to  relieve  the  fiar  of  any  part  of  the 
expenses  of  building  a  manse.  Lady  Anstruther 
v.  Anstruther's  Tutors,  14  May  1823,  F.  C. ; 
2  S.  306* 

177.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Magistrates  of 
Burgh — Relief, — In  a  parish,  partly  landward 
and  partly  burghal,  the  magistrates,  as  repre- 
senting the  community  of  the  burgh,  are 
primarily  liable,  alone  with  the  heritors  of 
the  proper  landward  district,  in  the  expense 
of  maintaining  a  manse,  and  the  burden  cannot 
be  laid  directly  on  the  individual  proprietors 
within  the  burgh  territory;  but  the  right  of 
the  magistrates  to  try  the  question  of  relief 
against  such  proprietors,  or  the  inhabitants  of 
the  burgh,  reserved.  Lockhart  v.  Lockhart  d: 
Others,  1832,  10  S.  243 ;  7  Fac  191  * 

178.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Magistrates  of 
Burgh— Contract  to  Provide  House— Pay- 
ment of  Manse  Rent.— By  a  contract  ratified 
by  judicial  decree  in  1647,  the  magistrates  of 
Dundee  were  bound  to  furnish  a  dwelling- 
house  within  the  town  to  the  minister;  in 
place  of  which  they  gave  him  an  annual 
allowance  for  house  rent  till  1827,  when  the 
presbytery  designed  to  the  minister  a  manse 
and  offices,  the  site  of  which  was  without  the 
ancient  royalty,  as  in  1647,  but  within  the 
extended  royalty  ;  and  a  decree  was  pronounced 


against  the  heritors  as  liable  for  their  erection. 
Held  (1)  that  the  magistrates  were  not  liable 
to  erect  the  manse  and  offices,  or  to  relieve  the 
heritors  of  the  expense  of  erecting  them ;  and 
(2)  the  obligation  undertaken  by  the  magistrates 
in  the  contract  of  1647  being  the  counterpart 
of  certain  prestations  therein  specified,  held 
that  the  heritors,  if  now  performing  these 
prestations,  were  entitled  to  enforce  the 
counterpart  against  the  burgh;  and  question 
reserved  as  to  the  extent  of  relief  which  they 
might  claim.  Lord  Douglas  v.  Mags,  of  Dun- 
dee,  1835,  13  S.  547, 

179.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Railway  Com- 
pany.— By  an  Act  incorporating  a  railway 
company,  it  was  provided  "that  the  grounds 
to  be  acquired  for  the  purpose  of  the  Act  shall 
not  be  liable  in  payment  of  any  feu-duty, 
casualties  of  superiority,  cess,  stipend,  school- 
master's salary,  or  other  public  or  parochial 
burdens,  but  the  same  shall  be  paid  by  the 
original  proprietors  of  such  grounds."  Held 
that  the  railway  company  was  by  this  provision 
entirely  exempt  from  assessment,  in  respect  of 
their  railway,  for  the  expense  of  a  manse,  and 
that  the  clauses  could  not  be  read  as  merely 
giving  the  railway  company  a  right  of  relief 
against  the  original  proprietor,  nor  as  exempt- 
ing them  in  respect  of  the  ground  only,  and 
not  of  the  railway.  Macfariane  v.  Monklandi 
Rly.  Co.,  1864,  2  M.  519  ;  36  J.  251 » 

180.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Seatholder.— 

The  repair  of  a  manse  is  a  burden  on  the 
heritors  of  a  parish  alone,  for  which  persons 
merely  owners  or  holders  of  seats  in  the  parish 
church  are  not  liable.  Farie  v.  Leitch,  2  Feb. 
1813,  F.  C* 

181.  Manse— Building  and  Repairing— 
Assessment  —  Who  Liable  —  Shetland — 
Merks-Land. — Held  that  in  a  landward  parish 
in  Shetland  the  assessment  for  alterations  and 
repairs  on  a  manse  fell  to  be  assessed  upon  the 
heritors  liable  according  to  the  number  of 
merks-land  held  by  them  respectively,  that 
being  the  rule  of  assessment  from  time  im- 
memorial, and  there  being  no  special  circum- 
stances in  the  case  to  render  that  rule 
inequitable.  Bruce  v.  Bruce,  etc.,  1873,  11  M. 
755  ;  45  J.  466  » 

182.  Manse— Building  and  Repairing— 
Assessment— Who  Liable— Valued  Rent 
Heritors. — The  court  refused  to  ordain  heritors 
having  valued  rent,  who  alone  were  in  the 
field,  to  build  a  manse  reserving  their  relief. 
Baiku  v.  Logie,  1828,  6  S.  748* 

183.  Manfle— Building  and  Repairing— 
Assessment  —  Who  Liable  —  Real  Rent 
Heritors. — Held  that  in  a  landward  parish  in 
which  the  present  relative  annual  values  of  the 
lands  of  the  several  heritors  differed  greatly 
from  the  relative  annual  values  appearing  in 
the  old  valuation-roll,  the  heritors  were  entitled 
to  assess  themselves  for  the  repairs  of  the  manse 
according  to  the  real  rent.    Highland  Rly.  Co% 
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v.  Heritors  of  Kinclaven,  1870,  8  M.  858  ;  42  J. 
487* 

184.  Manse— Building  and  Repairing— 
Building  Capable  of  Repairs,— Circumstances 
in  which  heritors  were  obliged  to  build  a  new 
manse,  although  part  of  the  old  building  was 
capable  of  being  repaired.  Hamilton  v.  (Mason, 
1826,  4  S.  543 ;  1  Fac.  478  * 

185.  Manse— Building  and  Repairing— 
Building  Capable  of  Repairs.  —  Question, 
whether  it  is  competent  to  decern  against 
heritors  for  an  addition  to  a  house,  which  is  in 
a  repairable  condition.  Mackenzie  v.  Mackenzie, 
1835,  13  S.  1014  ;  10  Fac.  659  » 

186.  Manse— Building  and  Repairing— 
Building  Capable  of  Repairs. —  where  a 
manse,  though  capable  of  being  repaired, 
requires  very  extensive  repairs  to  render  it 
at  all  habitable,  it  is  competent  to  consider 
generally  what  may  be  necessary  to  be  done, 
whether  by  repairs  or  alterations  and  additions, 
to  render  the  manse  sufficient  and  suitable  to 
the  circumstances  of  the  benefice,  and  a  fit 
residence  for  the  minister  of  the  parish. 
Carmichael  v.  Maclean,  1837,  15  S.  1020; 
12  Fac.  935* 

187.  Manse— Building  and  Repairing— 
Expense  of  Repairs  not  much  Short  of 
Expense  of  Rebuilding. — Where  a  manse 
was  originally  so  ill  constructed  as  to  be  damp, 
and  otherwise  incommodious,  and  the  expense 
of  a  thorough  repair  would  not  fall  far  short  of 
the  expense  of  building  a  new  manse,  held  that 
the  presbyterv  was  entitled  to  ordain  a  new 
manse  to  be  built.  Heritors  of  Olrig  v.  Phin, 
1851,  13  D.  1332  ;  23  J.  628  * 

188.  Manse— Building  and  Repairing 
—  Garden  WalL  —  Heritors  are  bound  to 
build  a  wall  round  a  manse  garden.  Maxwell 
v.  Presbytery  of  Langholm,  1867,  40  J.  13; 
5  S.  L.  R.  16. 

189.  Manse— Building  and  Repairing— 
Garden  Wall— New  or  old  Garden.— A  new 
manse  was  built,  about  a  hundred  yards  from 
the  site  of  the  old.  The  minister  allowed  the 
wall  of  the  old  garden  to  fall  into  disrepair, 
and  used  the  garden  as  a  stackyard,  making  a 
new  garden  near  the  new  manse.  Held  that 
the  heritors,  who  were  willing  to  repair  the 
wall  of  the  old  garden,  were  not  bound  to 
build  a  wall  round  the  new  garden.  Eliott  v. 
Hunter,  1867,  5  M.  1028 ;  39  J.  571* 

190.  Manse— BuHding  and  Repairing  — 
Heritors  Execute  Repairs.  —  Heritors  are 
entitled  to  execute  repairs  of  a  manse  decerned 
for,  at  the  sight,  and  to  the  satisfaction  of  the 
presbytery.  Mackenzie  v.  Mackenzie,  1835,  13 
S.  1014 ;  10  Fac.  659* 

191.  Manse  — Building  and  Repairing  — 
Judicial  Declaration  by  Minister  that  He 
is  Satisfied.  — An  incumbent  who,  in  1821, 
judicially  declared  himself  satisfied  with  the 
additional  accommodation  then  provided  by 
the  heritors  to  his  manse  and  offices  at  a  con- 
siderable expense,  refused  further  additions. 


Mackenzie  v.  Mackenzie,  1835,  13  S.  1014  ;  10 
Fac.  659  * 

192.  Manse  — Building  and  Repairing  — 
Limitation  of  Expenditure  — Act  1663,  c. 

21. — A  presbytery,  in  ordering  a  manse  to  be 
pulled  down,  and  a  new  one  built,  is  not  limited 
bv  the  Act  of  1663,  c.  21,  as  to  the  cost. 
Mercer  v.  WiUiamson,  1786,  3  Pat.  43  * 

193.  Manse  — Building  and  Repairing  — 
Limitation  of  Expenditure  — Act  1663,  c. 
21. — Where  a  manse  has  been  built  and  has 
become  ruinous,  the  first  clause  of  the  stat. 
1663,  c.  21,  relative  to  the  building  of  manses, 
and  limiting  the  expense  to  £1000  Scots,  does 
not  apply.  The  second  clause  as  to  repairs, 
which  is  unlimited,  is  applicable.  Dingwall 
v.  Gardiner,  1821,  1  S.  App.  10. 

194.  Manse  —  Building  and  Repairing  — 
Limitation  of  Expenditure— Act  1663,  c. 
21. — Where  it  appeared  tbat  for  more  than  a 
century  no  manse  nad  existed  in  a  parish,  but 
that  previously  there  had  been  one,  held  that 
the  first  clause  of  the  stat.  1663,  c.  21,  relative 
to  the  building  of  manses,  and  limiting  the 
expense  to  £1000  Scots,  did  not  applv,  but 
that  the  second  clause  as  to  "repairing  of 
manses,"  was  applicable.  Mags,  of  Elgin  v. 
Hay,  1841,  4  D.  25  ;  14  J.  7  * 

195.  Manse— Building  and  Repairing— 
Insufficiency  of  Accommodation.  —  If  a 
manse  be  recently  erected  and  in  good  repair, 
or  if  it  only  requires  repairs  to  a  trifling 
extent,  the  court  will  not  authorise  additions 
merely  on  account  of  deficiency  in  size.  ShieUs 
v.  Heritors  of  ChanneUrirk,  1818,  13  S.  1018, 
note.* 

196.  Manse  —  Building  and  Repairing  — 
Insufficiency  of  Accommodation.— A  presby- 
tery has  no  power  to  order  heritors  to  build  an 
addition  to  a  manse  which  is  insufficient  in 
point  of  accommodation,  if  it  be  in  a  good 
state  of  repair.  Eliott  v.  Hunter,  1867,  5  M. 
1028  ;  39  J.  571  * 

197.  Manse— Building  and  Repairing— 
Insufficiency  of  Accommodation,— Held  (l) 
that  although  insufficiency  in  point  of  accom- 
modation, where  a  manse  is  in  good  condition, 
affords  no  ground  of  claim  for  a  new  manse  or 
for  additions,  yet,  where  the  manse  is  in  such 
a  condition  as  to  require  extensive  repairs  to 
make  it  habitable,  it  is  not  incompetent  for 
the  presbytery  to  consider  generally  what  may 
be  necessary  to  be  done,  whether  by  repairs  or 
alterations  and  additions,  to  render  it  sufficient 
and  suitable  to  the  circumstance  of  the  bene- 
fice ;  and  (2)  on  reports  by  men  of  skill,  that 
the  condition  of  a  particular  manse  was 
such  that  certain  repairs,  alterations,  and 
additions  were  necessary,  but  that  the  heritors 
were  not  bound  to  make  repairs,  alterations, 
and  additions  to  the  extent  ordained  by  the 
presbytery.  Heritors  of  Balfron  v.  Niven,  1858, 
1  M.  324.  Heritors  of  Kingoldrum  v.  Haldane, 
1863,  1  M.  325  ;  35  J.  658* 

198.  Manse— Building  and  Repairing  — 
Sufficiency  of  Repairs.  —  Observed,  that  the 
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test  of  the  sufficiency  of  repairs  upon  a  manse 
is,  that  they  should  be  so  complete  as  to  entitle 
the  heritors  to  demand  that  the  minister  shall 
accept  it  as  a  free  manse.  Heritors  of  Olrig  v. 
Phin,  1851,  13  D.  1332 ;  23  J.  628  * 

199.  Manse— Building  and  Repairing— 
Process— Citation— Magistrates  of  a  Burgh 
are  Heritora — Held  that,  in  a  presbyterial 
process  for  providing  a  manse  in  a  parish 
partly  landward  and  partly  burghal,  an  edictal 
citation  of  "all  heritors,  feuars,  and  others 
liable  in  the  expense  of  a  manse  and  offices/1 
was  a  sufficient  citation  of  the  magistrates  of 
the  burgh,  as  being  heritors  in  the  sense  of  the 
stat.  1663,  c.  21.  Magi,  of  Elgin  v.  Hay.  1841, 
4  D.  25  ;  14  J.  7* 

200.  Manse— Building  and  Repairing— 
Process— Remit  to  Man  of  Skill.  —  A  presby- 
tery, on  the  report  of  a  builder  that  a  manse 
was  incapable,  by  any  repair,  of  being  made 
a  proper  residence  for  the  minister,  decerned 
for  the  erection  of  a  new  manse,  although 
several  of  the  heritors  produced  a  report  bearing 
that  it  might  be  put  in  a  proper  state  of  repair 
at  little  expense ;  in  a  suspension  the  court 
remitted  to  an  architect  named  by  themselves, 
to  inspect  and  report ;  and  he  having  reported 
that  the  manse  could  not  be  repaired  so  as  to 
be  made  a  proper  residence  for  the  minister, 
refused  a  note  of  suspension  by  the  heritors. 
Macrae  v.  Wilson,  1849,  11  D.  1488* 

201.  Manse  —  Building  and  Repairing  — 
Process  —  Res  judicata.  —  In  a  parish  where 
the  charge  was  collegiate,  three  of  the  principal 
heritors  raised  a  suspension  of  the  presbytery's 
decree  for  a  manse  assessment,  which  was 
turned  into  a  libel ;  and  after  much  discussion, 
decree  was  pronounced,  finding  that  the 
ministers  were  not  entitled  to  a  manse;  and 
at  a  subsequent  period  the  presbytery  again 
decerned  for  a  manse  assessment.  Held  in  a 
suspension,  at  the  instance  of  other  heritors,  of 
a  charge  for  payment  of  the  new  assessment, 
and  the  representatives  of  the  three  heritors 
having  paid  the  new  assessment  without  objec- 
tion, that  the  former  decree  did  not  constitute 
res  judicata.  Mags,  of  Elgin  v.  Hay,  1841,  4  D. 
25 ;  14  J.  7  * 

202.  Manse— Building  and  Rebuilding  — 
Process — Suspension.  —  A  bill  of  suspension 
by  an  heritor  of  a  decree  by  a  presbytery  for 
additions  to  the  offices  of  a  manse,  as  well  as 
to  the  manse  itself,  passed.  M'Kenzi*  v. 
M*Kenzic,  1833,  12  S.  151  * 


203.  Manse — Building  and  Repairing  — 
Suitability— Additions.— On  reports  of  men 
of  skill,  held  that  the  condition  of  a  manse  was 
such  that  the  presbytery  were  entitled  to 
order  not  only  repairs  hut  additions.  Opinions 
that  where  the  repairs  required  upon  a  manse 
are  very  extensive,  or  involve  structural  altera- 
tions, it  is  competent  for  the  presbytery  to 
order  such  additions  as  are  necessary  to  make 
the  manse  a  suitable  residence  for  the  minister. 
Heritors  of  Insch  v.  Storie,  1869,  8  M.  363 :  42 
J,  170* 


204.  Manse— Building  and  Repairing— 
Suitability— Protection  from  Damp.— It  is 

competent  for  a  presbytery  to  order  additions 
to  be  built  to  an  old  manse,  so  as  to  render 
it  suitable  for  the  minister ;  and  the  heritora 
are  bound  to  be  at  the  expense  of  making  the 
manse  free  from  damp.  Heritors  of  Stratholane 
v.  Hamilton,  1827,  5  S.  913  ;  2  Fac.  625  * 

205.  Manse— Building  and  Repairing— 
Water-Closet. — Supply  of  water  to  a  water- 
closet  in  manse  held  a  good  charge  against 
heritors.  E.  of  Glasgow,  etc.  v.  Murray,  etc., 
1868,  7  M.  6  ;  41J.  6 .* 

206.  Manse— Building  and  Repairing— 
Water-Supply. — Circumstances  in  which  a 
deliverance  of  the  presbytery  ordaining  the 
heritors  of  a  parish  to  "introduce  into  the 
manse,  either  oy  force-pump  or  otherwise,  a 
sufficient  supply  of  good  water,"  suspended. 
E.  of  Cawdor  v.  Boss,  1867,  39  J.  553. 

207.  Manse— Free  Manse— Acquiescence 
—  "Competent"  — Act   1663,   c.   21.— A 

manse  was  built  in  1840,  and  occupied,  with- 
out objection,  by  two  successive  ministers  until 
1866 ;  but  it  was  never  declared  a  free  manse, 
nor  formally  accepted  by  the  presbytery.  Held 
that,  in  respect  of  the  acquiescence,  the  house 
must  be  held  to  have  been  a  "competent1' 
manse  in  the  sense  of  the  Act  1663,  c.  21. 
Eliott  v.  Hunter,  1867,  5  M.  1028;  39  J. 
571* 

208.  Manse— Free  Manse— "Sufficient." 

— Unless  a  manse,  on  being  built  or  repaired, 
is  declared  "free"  by  tne  presbytery,  the 
heritors  are  not  relieved  from  future  repairs ; 
and  therefore  held  that  although  a  manse  had, 
on  being  repaired,  been  declared  "sufficient," 
the  heritors  were,  notwithstanding,  liable  for 
future  repairs.  D.  of  Hamilton  v.  Scott,  1813, 
1  Dow  393 ;  5  Pat  745  * 

209.  Manse— Manse  Rent— Indemnity 
for  Rent  Paid  during  Litigation.— A  clergy- 
man held  entitled  to  be  indemnified  for  the 
actual  rent  paid  by  him  for  a  suitable  manse 
during  a  litigation  as  to  his  right  to  a  manse, 
to  which  he  was  found  entitled.  Gardiner  v. 
Dingwall,  1823,  2  S.  409.* 

210.  Manse— Manse  Rent— Joint  and 
Several  Decree  against  Heritors  Incom- 
petent—Expenses— Relie£— A  conclusion  for 
manse  rent  against  heritors,  conjunctly  and 
severally,  is  incompetent;  and  decree  having 
been  taken  against  one  heritor  for  his  pro- 
portion, an  extract  as  against  him  alone  for 
the  whole  sum  is  irregular,  and  cannot  be  the 
foundation  of  diligence  either  for  the  principal 
sum,  or  expenses  found  due  by  himself  alone, 
and  decree  for  which  has  been  allowed  to  go 
out  in  the  agent's  name  ;  but  a  single  heritor, 
found  liable  in  expenses  in  a  litigation  carried 
on  by  himself  alone,  has  no  claim  of  relief 

r'mst    the    other    heritors.      Dingwall  v. 
diner,  1825,  4  S.  246* 

211.  Manse— Manse  Rent  Pending  Dis- 
cussion.— It  is  incompetent,  in  a  process  of 
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suspension  of  a  presbytery's  decree  for  a  manse, 
to  award  an  allowance  for  manse  rent  to  the 
minister  pending  the  discussion.  Auld  v. 
Mags,  of  Ayr,  1828,  6  S.  1087  ;  3  Fac.  1159. 

212.  Manse— Manse  Bent  Pending  Dis- 
cussion.— The  court,  of  consent  of  heritors, 
awarded  manse  rent  pending  a  discussion 
relative  to  the  party  liable  to  build  a  manse. 
Baikie  v.  Logic,  1828,  6  S.  748  * 

213.  Manse— Manse  Rent— Alleged  Con- 
tract.— Ministers  found  entitled  to  the  statu- 
tory allowance  for  want  of  manse  and  glebe, 
although  it  was  alleged  that  they  had  right 
to  them  under  an  agreement  with  the  heritors 
and  magistrates  of  their  respective  parishes. 
Procurator  for  the  Church  v.  Officers  of  State, 
1828,  Shaw  (Teinds)  148. 

214.  Manse  —  New  —  Acceptance  of 
Manse  Bent  does  not  Bar.— Where  there  has 
once  been  a  manse  in  a  royal  burgh  with  a 
landward  parish  attached  to  it,  the  minister 
is  entitled   to   insist   upon   a   manse   being 

Erovided  for  him,  although  his  predecessors 
ad  accepted  a  sum  of  money  for  manse  rent 
in  place  of  it.  Minister  of  Dunfermline  v. 
Heritors,  1812,  6  Pat.  593.  Aflfg.  19  Nov.  1806, 
F.  C. ;  M.  "  Manse  "  App.  No.  1  * 

215.  Manse  —  New  —  Burgh  —  Second 
Minister— Act  1663,  c.  21.—  The  second 
minister  of  a  royal  burgh  is  not  entitled  to 
have  a  manse  and  glebe  designed  to  him  under 
the  Act  1663,  c.  21,  although  his  stipend  is 
paid  from  the  teinds  of  the  parish.  Adamson 
v.  PasUm,  14  Feb.  1816,  F.  C> 

216.  Manse— New— Burghal  and  Land- 
ward—Act 1663,  c.  21.— A  minister  of  a 
royal  burgh  with  a  landward  district  attached, 
is  entitled  to  a  manse  under  the  Act  1663, 
c  21.  Mags,  of  Ayr  v.  Aula\  1827,  2  W.  &  S. 
600;  1828,  6  S.  1087  ;  3  Fac  1109.  Revg. 
16  June  1825,  F.  C. ;  4  S.  99  * 

217.  Manse— New— First  Minister  of 
Charge  Entitled  to  Manse— Building  "as 
Part  of  Stipend"— Competency.— Held  (1) 
that  the  first  minister  of  a  parish  partly  land- 
ward and  partly  burghal,  is  by  law  entitled  to  a 
manse  as  part  of  his  benefice ;  and  that  it  is  no 
defence  to  the  heritors,  that,  by  a  judgment 
in  proceedings  to  which  the  first  minister  was 
no  party,  they  have  kept  up  a  manse  for  the 
second  minister ;  (2)  that  a  building  allocated 
by  an  old  Teind  Court  decree  to  the  first 
minister,  "  as  part  of  his  stipend,"  was  never- 
theless rightly  dealt  with  by  the  presbytery 
as  a  legal  manse,  to  the  effect  of  subjecting 
the  heritors  in  the  usual  liability  at  law  to 
repair,  and,  when  necessary,  to  restore  and 
rebuild  it;  (3)  that  it  was  competent  to  try 
the  above  questions  in  a  suspension  of  a 
threatened  charge  upon  a  decree  of  the 
presbytery  against  the  heritors  to  repair  the 
house  as  the  manse  of  the  first  minister; 
and  objection  to  their  jurisdiction  repelled. 
Gawnegie  <fc  Others  v.  Speid,  1849,  11  D.  1250; 
21  J.  497* 


218.  Manse — New  —  Surrender .  of  old 
Manse  by  Minister— Site— Ground  Ex- 
cambed  for  Glebe.— A  clergyman,  by  applica- 
tion to  the  presbytery,  obtained  the  erection 
of  a  manse  by  the  heritors,  on  a  piece  of 
ground  not  originally  the  glebe  of  the  parish. 
After  a  possession  of  upwards  of  thirty  years, 
he  gave  it  up  to  a  party  claiming  right  thereto, 
without  dispute,  or  intimation  to  the  heritors ; 
and  having  obtained  decree  from  the  presby- 
tery for  a  new  manse  to  be  built  on  the  old 
glebe,  the  court  suspended  it  hoc  statu,  till 
he  should  raise  a  proper  action  for  determin- 
ing the  right  to  the  former  manse.  In  a 
subsequent  action,  held  that,  the  dwelling- 
house,  offices,  etc,  built  as  a  manse,  upon  the 
ground  excambed  for  the  old  glebe,  were  part 
of  the  benefice,  and  that  the  old  glebe  was 
not  the  only  place  where  a  manse  could 
legally  be  erected.  Officers  of  State  v.  Bremner, 
1826,  4  S.  832 ;  9  S.  838. 

219.  Manse— New— What  Constitutes 
Parish  Church. —  Circumstances  in  which 
held  that  a  church  was  a  parish  church,  and 
the  minister  of  it  entitled  to  a  manse  and 
glebe.  Nicoll  v.  Hunter,  1829,  7  S.  479; 
4  Fac.  625. 

220.  Manse— Profits  of  Manse  and  Glebe 
Prior  to  Induction.  —  A  minister  who  was 
elected  by  the  heritors  and  elders  of  a  parish, 
but,  in  consequence  of  a  litigation  ensuing, 
was  not  inducted  for  several  years  thereafter, 
held  to  have  no  right  to  the  rents  and  profits 
of  the  manse  and  glebe  prior  to  his  induction. 
Lockerby  v.  Stirling,  1836,  13  S.  978.* 

221.  Minister— Appointment— Assistant 
and  Successor. — One  of  the  ministers  of  a 
collegiate  church,  who  was  eighty-five  years 
old,  and  in  bad  health,  having  applied  to  the 
town  council,  the  patrons,  to  nominate  an 
assistant  and  successor,  and  the  other  minister 
having  consented,  and  a  presentation  being 
made,  which  the  church  courts  sustained,  held 
that  the  presentation  was  not  liable  to  reduc- 
tion. Luke  v.  Brown,  1832,  6  W.  &  S.  241 ; 
7  Fac.  247.    Aflfg.  10  S.  307* 

222.  Minister— Appointment— Assistant 
andSnccessor— Consentof  Retiring  Minister 
—  Evidence — Patron. — The  minister  of  a 
parish  addressed  a  letter  to  the  presbytery, 
stating  his  inability  to  perform  his  duties,  ana 
intimating  his  wish  to  have  an  assistant  and 
successor  appointed,  and  requesting  that  this 
should  be  communicated  to  the  patron.  This 
letter  was  signed  by  him,  but  was  not  written 
in  his  own  hand.  Thereafter  the  patron  pre- 
sented, and  the  presentation  having  been  laid 
before  the  presbyterv,  was  opposed  by  the 
minister  on  the  ground  that  he  did  not  approve 
of  the  presentee,  but  was  ultimately  sustained. 
Held  in  a  suspension  by  the  minister  (1)  that 
the  letter  imported  an  unconditional  consent 
to  any  qualified  person  to  be  named  by  the 
patron,  but  that  he  was  not  barred  from 
objecting  to  the  qualifications  of  the  presentee ; 
(2)  that  the  letter,  although  unstamped  and 
improbative,  was  sufficient  evidence  of  that 
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consent  having  been  given;  (3)  objection 
repelled,  that  there  was  not  laid  before  the 
presbytery  a  certificate  of  the  patron  having 
taken  the  oaths  to  government.  Paton  v.  E.  of 
Zetland,  1843,  5  D.  1049 ;  15  J.  422. 

223.  Minister— Appointment— Burgh- 
Stipendiary  not  Parish  Minister.  —  In  an 
application  by  one  of  the  ministers  of  Dundee 
for  interdict  against  a  presentation  to  the 
parish  church  of  that  burgh,  in  favour  of 
another  party,  being  given  effect  to,  on  the 
ground  that  he  had  right  to  the  office  of  parish 
minister,  held  that,  having  received  an  appoint- 
ment merely  as  one  of  the  stipendiary 
ministers  of  the  burgh,  he  had  no  title  to  the 
character  of  parish  minister.  Tulloeh  v. 
Presbytery  of  Dundee,  1848,  10  D.  1084 ;  20  J. 
392 

224.  Minister  —  Appointment  —  Decree 
Ordaining  Presbytery  to  Admit. —A  pre- 
sentee obtained  decree  in  absence  against  a 
presbytery,  declaring  that  they  were  bound  to 
receive  and  admit  him  as  minister  of  aparish, 
if  on  trial  found  duly  qualified.  He  was 
found  qualified  by  the  presbytery  (the 
majority  of  which  was  suspended  bv  the 
General  Assembly  for  acting  in  violation  of 
the  Veto  Law,  but  the  effect  of  which  sus- 
pension was  interdicted  by  the  Court  of 
Session),  and  the  majority  having,  from  the 
position  in  which  they  were  placed,  delayed, 
and  the  minority  refused  to  admit  him,  he 
raised  an  action  against  the  presbytery  and  the 
individual  members,  concluding  for  decree 
ordaining  them  to  receive  and  admit  him.  The 
majority  having  admitted  that  they  could  not 
resist  decree,  the  pursuer  moved  for  decree 
against  the  presbytery  and  the  consenting 
majority,  which  motion  was  opposed  by  the 
minority  on  the  ground  that  the  granting  of  it 
would  be  prejudging  their  pleas  in  defence, 
which  were,  that  the  pursuer,  as  a  presentee, 
had  no  title  to  maintain  the  action ;  that  the 
court  had  no  jurisdiction  to  order  a  presbytery 
to  admit  ana  receive  him  as  minister ;  and 
that  the  majority,  having  been  suspended  by 
the  church  courts,  had  no  power  to  admit  and 
receive  him.  Held  that  the  pursuer's  motion 
was  competent,  and  granted  accordingly. 
Edward*  v.  Cruickshank,  1840,  3  D.  283 ;  16 
Fac.  226. 

225.  Minister  —  Appointment  —  Deposi- 
tion —  Process  —  Plea    of   Insanity.  —  A 

minister  served  with  a  libel  lodged  defences, 
and  was  thereafter  cited  to  appear  personally 
at  a  certain  meeting  of  presbytery,  on  which 
occasion  he  was  represented  by  counsel  who 
pleaded  supervening  insanity,  of  which  he 
offered  to  lead  evidence  at  a  future  diet,  in 
bar  of  any  further  procedure.  The  presbytery, 
in  respect  of  his  having  given  in  defences,  and 
thus  sisted  himself  as  a  party  to  the  cause,  and 
also  in  respect  of  the  vagueness  of  the  crave, 
refused  to  sist  proceedings.  A  note  of  sus- 
pension and  interdict  presented  against  the 
presbytery  proceeding  until  the  plea  of 
insanity  should   have   been   considered   and 


disposed  of,  was  refused  without  answers,  on 
the  ground  that  no  sufficient  case  for  inter- 
ference was  stated.  Paterson  v.  Presbytery  of 
Dunbar,  1861,  23  D.  720 ;  33  J.  361  * 

226.  Minister  —  Appointment  —  Deposi- 
tion— Intimation  to  Patron.  — A  sentence 
of  deposition  of  a  minister  is  not  complete,  to 
the  effect  of  creating  a  vacancy  in  the  parish, 
until  it  has  been  extracted  and  intimated  to 
the  patron.  Livingstone  v.  Grant,  1850,  13  D. 
394 ;  23  J.  171  * 

227.  Minister— Appointment— Election 
—Vote  of  Preses  of  Meeting  of  Heritors.— 

The  preses  of  a  meeting  of  heritors  for  the 
election  of  an  assistant  and  successor  to  a 
clergyman  is  not  entitled  to  a  double  vote. 
Campbell  v.  Stirling,  1816,  6  Pat  238.  Affg. 
4  Mar.  1813,  F.  C  * 

228.  Minister— Appointment— Election 
—Vote  of  Minor  by  Mandate  of  Curator.— 

In  the  election  of  a  minister,  the  appointment 
being  vested  in  the  whole  heritors  and  elders 
of  the  parish,  held  that  the  vote  given  for  a 
minor,  then  seventeen  years  of  age,  by  mandate 
of  her  curator  alone,  without  her  signature  or 
consent,  was  inept.  Stirling  v.  Campbell,  1816, 
6  Pat.  238  * 

229.  Minister— Appointment— No  Power 
in  Deposed  Minister  to  Prevent  New  Pre- 
sentation.— After  a  minister  had  been  deposed 
by  a  sentence  of  the  church  courts,  and  an 
action  of  reduction  of  the  proceedings  of  the 
church  courts  dismissed,  and  an  interim  inter- 
dict against  the  presbytery's  proceeding  to 
carry  the  sentence  into  effect  recalled,  held  that 
although  an  interim  interdict  against  the 
patron  issuing  a  new  presentation  had  not  been 
formerly  recalled,  the  minister,  being  divested 
of  his  status  as  minister  of  the  parish,  had  no 
title  to  prevent  the  patron  from  issuing  a  pre- 
sentation in  favour  of  a  properly  qualified 
person,  or  the  presbytery  acting  on  it 
Livingstone  v.  Presbytery  of  Hamilton,  1851, 
13  D.  649 ;  23  J.  287. 

230.  Minister— Appointment— Oath.— 

An  ordained  clergyman  is  not  bound  by 
statute,  before  accepting  a  presentation  to 
another  parish,  to  take  the  statutory  oaths  of 
new,  but  may  take  them  at  any  time  before 
induction.  Graham  v.  Smith,  1859,  22  D.  185  ; 
32  J.  77. 

231.  Minister  — Appointment— Oath.— 
A  presentee  to  a  parish  is  not  required  to 
qualify  to  Government  by  taking  the  oaths  of 
allegiance  and  abjuration,  or  to  make  any 
declaration  in  lieu  thereof,  or  to  subscrilie 
"  the  assurance."  Bell  v.  Presbytery  of  MeigU^ 
1869,  7  M.  1083 ;  41  J.  638  * 

232.  Minister  —  Appointment  —  Refltaaal 
of  Presbytery  to  Try— Proceedings  of 
Minority  Authorised. — The  majority  of  a 
presbytery  having  refused  to  take  a  presentee 
upon  trials,  though  the  court  had  found  that 
it  was  not  within  their  competency  to  refuse, 
held  that  an  action  at  the  instance  of  the 
patron  and  presentee,  concluding  to  have  it 
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declared  that  the  proceedings  of  the  minority 
of  the  presbytery,  who  were  willing  to  obey 
the  law,  should  be  valid  and  sufficient,  and 
for  interdict  against  the  interference  of  the 
majority,  was  competent.  E.  of  Kinnoul  v. 
Ferguson,  1843,  5  D.  1010 ;  15  J.  381. 

233.  Minister  —  Appointment  —  Veto 
Act  —  Presbytery  —  Powers  —  Jurisdic- 
tion.—A  presbytery  acted  illegally  and  in 
violation  of  10  Anne,  c.  12,  in  refusing  to  take 
a  presentee  on  trials  because  he  had  been 
objected  to,  without  cause  assigned,  by  a 
majority  of  the  male  heads  of  families  in  com- 
munion with  the  church,  conformably  to  the 
Act  of  Assembly  called  the  Veto  Act;  and 
the  Court  of  Session  had  jurisdiction  to  pro- 
nounce judgment  to  that  effect.  E.  of  Kinnoul 
▼.  Presbytery  of  Auchterarder,  1839,  M'L.  &  R. 
220.    Affg.  16  S.  661 ;  13  Fac.  627* 

234.  Minister— Appointment— Veto  Act 
—Assistant  and  Successor.- A  presentation 
by  the  Crown,  as  patron  of  a  parish,  in  the 
form  of  a  letter  under  the  sign-manual,  willing 
and  consenting  that  the  presentee  should  be 
assistant  to  the  incumbent  during  his  lifetime, 
and  on  his  death  be  his  successor,  which  was 
consented  to  by  the  incumbent  and  accepted 
by  the  presentee,  constituted  a  legal  presenta- 
tion. The  presbytery  acted  illegally  in  re- 
fusing to  take  him  on  trials,  merely  in  respect 
of  a  veto  by  the  parishioners,  in  terms  of  the 
Veto  Act;  and  a  subsequent  presentation 
in  favour  of  another  presentee,  on  the  death 
of  the  incumbent,  was  inept  in  competition 
with  the  prior  presentation.  Clark  v.  Stirling, 
1841,  3D.  722;  16 Fac.  820* 

235.  Minister— Appointment— Veto  Act 
—Interdict— Title  to  Sue— Jurisdiction.— 
A  preacher  presented  to  a  presbytery  a  writ 
under  the  sign-manual,  appointing  him  assist- 
ant and  successor  to  the  minister  of  the 
parish,  of  which  the  Crown  was  patron,  which 
was  sustained;  but  he  was  rejected  on  the 
Veto  Act>  whereupon  he  raised  an  action  of 
declarator  to  have  it  found  that  the  presbytery 
was  bound  to  take  him  on  trials,  and,  on  his 
being  found  qualified,  to  admit  him.  The 
minister  having  died,  another  preacher  got  a 
royal  presentation  to  the  parish.  Held  (1) 
that  the  first  presentee  had  a  title  to  apply 
for  an  interdict  against  the  presbytery  taking 
the  second  on  trials,  or  inducting  him,  and 
against  that  presentee  from  presenting  himself 
for  induction;  and  (2)  that  the  Court  of 
Session  had  jurisdiction  to  grant  such  inter- 
dicts, and  to  punish  the  members  of  presbytery 
and  the  presentee  for  a  violation  of  them. 
Clark  v.  Stirling,  1839,  1  D.  955;  14  Fac. 
1049* 

236.  Minister— Appointment— Veto  Act 
—Interim  Interdict  —  Interim  interdict 
granted  ex  parte,  on  the  application  of  the 
presentee  to  a  parish  whose  presentation  and 
acceptance  had  teen  sustained  by  the  presby- 
tery, and  who  had  resolved  to  moderate  in  a 
call,  against  certain  heads  of  families — com- 
municants— then  appearing   under   the  Veto 


Act,  and  tendering  dissents,  without  assigning 
special  objections.  Mackintosh  v.  Rose,  1839, 
2  D.  253 ;  15  Fac.  240. 

237.  Minister-Ministers' Widows' Fund 

—  Arrears— Interest  — A  minister  of  a 
church,  established  under  5  Geo.  iv.rc.  90,  who, 
in  ignorance  of  his  right  to  become  a  con- 
tributor to  the  Ministers1  Widows'  Fund,  had 
allowed  several  years  to  elapse  without 
claiming  such  right,  held  liable  as  a  contributor 
from  the  date  of  his  induction,  at  the  rate 
fixed  by  the  statute  for  those  who  have  not 
duly  declared  their  selection  of  one  of  the 
several  rates ;  and  that  he  was  chargeable 
with  interest  on  the  arrears  of  such  rate. 
Gordon  v.  Trs.  of  Ministers'  Widows'  Fund, 
1836,  15  S.  15  ;  12  Fac.  11. 

238.  Minister— Ministers' Widows' Fund 
—Contributor— Act  5    Geo.   nr.   c   90.— 

Ministers  duly  appointed  and  officiating  at  the 
places  of  worship,  with  annexed  districts, 
established  by  5  Geo.  iv.  c.  90,  are  neither 
entitled  nor  bound  to  become  contributors  to 
the  Ministers'  Widows'  Fund.  Irvine  v.  Trs. 
of  Ministers'  Widows'  Fund,  1838,  16  S.  1024, 
1389 ;  13  Fac.  715,  overruling  Gordon  v.  Trs. 
of  Ministers'  Widows'  Fund,  1836,  14  S.  509 ; 

11  Fac  422. 

239.  Minister— Ministers' Widows' Fund 
— Contributor— Act  7  and  8  Vict  c  44.— 
The  minister  of  a  parliamentary  church,  which 
had  been  erected  into  a  parish  quoad  sacra 
under  the  provisions  of  the  Act  7  and  8  Vict, 
c.  44,  and  who  had  been  inducted  to  his  charge 
before  it  was  erected  into  a  parish,  was  not 
entitled  or  bound  to  become  a  contributor 
to  the  Ministers1  Widows'  Fund.  Grant  v. 
M'Intyre,  1849,  11  D.  1370 ;  21  J.  567. 

240.  Minister— Ministers' Widows' Fund 
—Contributor— Quoad    sacra    Parish.— A 

minister  inducted  to  a  quoad  sacra  parish  is 
bound  to  become  a  contributor  to  the 
Ministers'  Widows'  Fund.  Grant  v.  M'Intyre, 
1849,  11  D.  1370  ;  21  J.  567. 

241.  Minister— Ministers'  Widows'  Fund 

—  Vacant  Stipend  —  Amount  —  Possible 
Augmentation. — In  an  action  at  the  instance 
of  the  collector  of  the  Ministers'  Widows'  Fund 
for  payment  of  vacant  stipends,  held  that  the 
stipend  must  be  estimated  as  it  stood  at  the 
date  of  the  vacancy,  and  that  nothing  ad- 
ditional could  be  claimed  by  the  collector  in 
respect  of  the  discovery  of  a  fund  from  which 
augmentation  might  have  been  demanded,  but 
from  which  no  augmentation  had  been 
obtained  before  the  occurrence  *of  the  vacancy. 
Cheyne  v.  Mags,  of  Dundee,  1866,  4  M.  1002  ; 
38  J.  610  * 

242.  Minister— Ministers' Widows' Fund 
—Vacant  Stipend— Benefice.— The  appoint- 
ment of  a  third  minister  in  a  parish  containing 
a  royal  burgh  and  a  landward  district  held  a 
benefice  in  the  sense  of  the  statutes  relative  to 
the  Ministers'  Widows*  Fund  ;  and  consequentlv 
vacant  stipend  for  half  a  year  due  to  the  fund. 
Mags,  of  Stirling  v.  Gordon,  1837,  15  S.  657  j 

12  Fac.  18  * 
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243.  Minister— Ministers'  Widows'  Fund 
—Vacant  Stipend— Deposition.— Where  a 

sentence  of  deposition  was  pronounced  against 
a  minister  in  1842,  bat  extract  of  the  sentence 
was  delayed  till  1850  by  interdicts,  which 
were  subsequently  recalled  as  unfounded,  held, 
in  a  competition  between  the  deposed  minister 
and  the  trustees  of  the  Ministers'  Widows1 
Fund,  that  the  former  was  entitled  to  the 
stipend  falling  due  between  the  date  of  the 
sentence  and  the  date  of  extract.  Livingstone 
v.  Grant,  1860,  13  D.  394 ;  23  J.  171  ;  I860, 
32  J.  514.* 

244.  Minister-Ministers' Widows' Fund 
—Vacant  Stipend— Patron.— The  stipend 
which  accrued  during  the  vacancy  of  a  bene- 
fice, by  reason  of  the  church  courts,  in  obedi- 
ence to  a  law  passed  by  the  church,  refusing 
to  put  the  presentee  of  the  patron  upon  his 
trials,  held  to  belong  to  the  Widows'  Fund  and 
not  to  the  patron.  E.  of  Kinnoull  v.  Gordon, 
1845,  4  Bell  126;  17  J.  317.  Revg.  1842, 
5  D.  12  ;  14  J.  597. 

245.  Minister— Ministers' Widows' Fond 
—Vacant  Stipend— Quoad  sacra  Parish.— 

A  parish  erected  quoad  sacra  by  decree  of  the 
Court  of  Teinds  is  a  benefice  or  parish  of  the 
Church  of  Scotland,  in  the  sense  of  the 
statutes  by  which  the  Ministers'  Widows7  Fund 
is  regulated,  and  the  stipend  effeiring  to  the 
period  during  which  the  parish  is  vacant  is 
payable  to  the  collector  of  the  Ministers' 
Widows'  Fund.  Cheyne  v.  Cook,  1863,  1  M. 
963  ;  35  J.  661  * 

246.  Minister— Ministers' Widows' Fund 
—Vacant  Stipend— Voluntary  Grants  by 
Town  Council.— In  a  royal  burgh  consisting 
of  one  undivided  parish,  with  a  parish  church 
and  clergyman,  but  containing  several  other 
churches  and  clergymen  settled  within  it, 
whose  stipends  were  paid  out  of  the  burgh 
funds,  and  in  no  respect  derived  from  tithe,  a 
vacancy  occurred  by  the  death  of  one  of  the 
clergymen.  His  stipend  was  in  part  a  fixed 
and  permanent  provision,  and  in  part  con- 
sisted of  voluntary  grants  by  the  council, 
which  were  provided  to  subsist  only  during 
the  incumbency  of  the  clergyman.  Held,  in 
a  question  relative  to  a  claim  for  vacant 
stipend,  that  the  collector  of  the  Ministers' 
Widows'  Fund  had  no  right  to  that  part  which 
was  composed  of  grants  personal  to  the 
deceased.  Mags,  of  Dundee  v.  Nicol,  1829,  8  S. 
66 ;  6  Fac.  68* 

247.  Parish— Disjunction  andErection.— 

Circumstances  in  which  the  Court  of  Teinds 
held  it  inexpedient  to  disjoin  a  parish  and 
erect  it  into  two.  Moderator  of  Presbytery  of 
Chimside  v.  Heritors  of  Coldingham,  1847,  10 
D.  10.* 

248.  Parish— Disjunction  and  Erection- 
Boundary. — In  a  petition  for  disjunction  and 
erection,  the  petitioners  proposed  to  cut  off 
from  an  old  parish,  and  include  within  the  new 
parish,  a  district  extending  to  15  square  miles, 
and  containing  only  fourteen  families,  the 
object  being  to  include  a  sufficient  portion  of 


land  belonging  to  the  principal  heritor  to  give 
a  certain  stipend  to  the  minister.  The  court 
refused  to  sanction  the  proposed  boundary. 
Smith  <fc  Others,  1867,  4  S.  L.  K.  109. 

249.  Parish— Disjunction  and  Erection— 
Burghal  and  Landward  Parishes.  —  The 
provisions  of  the  stat.  7  and  8  Vict,  c  44,  as  to 
the  erecting  of  new  parishes,  are  applicable  to 
burgh  as  well  as  to  landward  parishes.  Society 
for  Christian  Knowledge  v.  Mags,  of  Edin- 
burgh, 1850,  12  D.  1216. 

250.  Parish— Disjunction  and  Erection- 
Intimation— New  Parishes  (Scotland)  Act 
1844. — A  summons  of  disjunction  and  erection 
quoad  omnia  was  raised  and  brought  into  court 
without  the  concurrence  of  a  majority  of  the 
heritors.  The  Act  7  and  8  Vict  c.  44,  s.  3, 
directs  that  the  court  shall  appoint  special 
intimation  of  the  process  in  such  form  and 
manner  as  they  shall  direct,  to  those  heritors 
who  have  not  stated  their  assent  or  dissent, 
and  shall  sist  proceeding  for  a  definite  time  to 
allow  these  heritors  to  state  their  assent  or 
dissent,  it  being  provided  that  such  heritors  as 
do  not  within  that  time  state  their  dissent  shall 
be  computed  as  assenting.  The  court  ordered 
intimation  in  certain  newspapers,  and  from 
the  precentor's  desk,  "  all  of  which  intimations 
to  be  made  at  least  ten  days  before  the  process 
shall  be  again  moved  in  court."  Held  that  the 
terms  of  the  interlocutor  appointing  intimation 
did  not  fix  and  specify  the  time  within  which 
it  was  necessary  for  dissents  to  be  lodged, 
and  therefore  that  a  minute  of  dissent  must  be 
received.  Paton  v.  University  of  Glasgow,  1866, 
4  M.  (H.  L.)  26 ;  38  J.  369  * 

251.  Parish— Disjunction  and  Erection- 
Parish  already  Disjoined  quoad  sacra- 
Church  outwith  the  District— New  Parishes 
(Scotland)  Act  1844.— A  process  of  dis- 
junction and  erection  uuder  the  4th  section  of 
the  Act  7  and  8  Vict  c.  44,  dismissed,  on  the 
ground  that  the  pursuers  had  not  shown  good 
and  sufficient  reasons  in  terms  of  the  statute. 
Questions— {I)  Can  a  church  situated  outwith 
the  district  proposed  to  be  disjoined  and 
erected,  be  "suitable  for  the  church  of  the 
new  parish  "  within  the  meaning  of  the  Act 
7  and  8  Vict.  c.  44,  s.  4  ?  (2)  Is  it  competent 
to  disjoin  and  erect  into  a  new  parish,  quoad 
omnia,  a  district  which  has  been  already 
disjoined  and  erected  into  a  parish  quoad 
sacra  f  Campbell  v.  Officers  of  State,  1864, 3  M. 
295;  37  J.  130* 

252.  Parish— Disjunction  and  Erection- 
Poor. — Opinion  that,  in  a  summons  for  dis- 
joining a  parish  and  creating  two  new  parishes, 
there  should  be,  besides  the  general  conclusions, 
an  alternative  one  as  to  the  poor.  Presbytery 
of  Chimside  v.  Heritors  of  Coldingham,  1847,  10 
D.  10 * 

253.  Parish— Erection  quoad   sacra.— 

Circumstances  in  which  the  Court  of  Teinds 
erected  a  district  into  a  parish  quoad  sacra, 
notwithstanding  opposition.  Pearson  v  Mags, 
of  Dunbar,  etc^  1862,  24  D.  1357 ;  34  J.  674.* 
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254.  Pariah  —  Erection  quoad  sacra  — 
Competency  —  Presbytery  —  Interdict  — 
A  presbytery,  in  terms  of  the  Act  of  Assembly 
1839,  anent  reunion  with  Seceders,  admitted 
the  minister  of  a  congregation  of  the  Associate 
Synod  to  be  a  minister  of  the  Established 
Church,  and  added  his  name  to  the  roll  of  the 
presbytery,  and  thereafter  took  steps  for 
allocating  a  parochial  district  to  his  church 
quoad  sacra.  Interdict  granted,  at  the  instance 
of  the  patron,  and  several  heritors  of  the 
parish  out  of  which  the  parochial  district  was 
proposed  to  be  allocated,  against  innovating 
upon  the  existing  parochial  state  of  the  parish 
as  regarded  pastoral  superintendence,  its 
kirk-session,  and  jurisdiction  and  discipline 
belonging  thereto.  Cuninghame  v.  Presbytery 
of  Irvine,  1843,  5  D.  427  ;  15  J.  213. 

255.  Pariah  —  Erection  quoad  sacra  — 
Seasons. — The  minister  and  kirk-session  of  a 
city  parish,  containing  about  10,000  inhabitants, 
applied  to  have  a  district  containing  3000 
inhabitants  disjoined,  and  erected  into  a  quoad 
sacra  parish,  under  7  and  8  Vict.  c.  44.  A 
chapel  of  ease  already  existed,  which  was 
proposed  to  be  declared  the  church  of  the  new 
parish.  Only  about  one-third  of  the  sittings 
m  the  parish  church  were  let.  The  petition 
was  opposed  by  the  patrons  of  the  parish 
church  as  unnecessary ;  and  by  a  majority  of 
the  Teind  Court  hoc  statu  refused.  Stevenson 
v.  Mags,  of  Edinburgh,  1855,  17  D.  592  ;  27  J. 
384. 

256.  Parish  —  Erection  quoad  sacra  — 
Seasons. — The  court  will  not  sanction  the 
erection  of  a  quoad  sacra  parish  merely  because 
a  manse  and  stipend  have  been  provided  for 
the  minister,  but  will  only  do  so  when  it  is 
necessary  for  the  spiritual  interests  of  the 
district  on  account  of  the  distance  of  the  parish 
church,  or  the  growth  of  population,  or  some 
such  circumstance.  Irvine  v.  Maxwell,  1873, 
11  M.  409;  45  J.  275* 

257.  Parish— Erection  quoad  sacra— Title 
to  Site  of  Church.— The  Act  7  and  8  Vict.  c. 
44,  sanctions  the  erection  of  quoad  sacra  parishes 
only  in  cases  when  the  title  to  the  site  of  the 
proposed  church  is  such  that  it  shall  be  inalien- 
ably secured  as  the  church  of  the  new  parish. 
Held  that  a  999  years'  lease  of  a  church  site 
did  not  satisfy  this  condition.  Donaldson,  etc., 
1873,  11  M.  489;  45  J.  317* 

258.  Parish  —  Situation    of   Lands.  — 

Question  as  to  what  parish  lands  were  situated 
in.  Martin  v.  Napier,  1823,  Shaw  (Teinds) 
63.  Cook  v.  Lynedoch,  1824,  Shaw  (Teinds)  76. 
Denny  v.  Macdowall,  1830,  Shaw  (Teinds)  239. 

259.  Parish— Situation  of  Lands— No 
Lands  Eztra-ParochiaL  —  Question  as  to 
situation  of  lands.  No  lands  are  extra- 
parochial.  Ross  v.  E.  of  Haddington,  1824,  3  S. 
115* 

260.  Parish— Situation  of  Lands— Onus 
probandl — Question  in  a  locality  as  to  what 
parish  lands  are  situated  in,  and  on  whom  is 
the  onus  vrobandi.  Dunlop  v.  Hcmnay,  1823, 
Shaw  (Teinds)  42. 


261.  Parish— Situation  of  Lands— Onus 
probandl — Where  lands  originally  form  part 
of  a  parish,  the  onus  of  proof  lies  on  the  parish 
alleging  disjunction,  but  it  is  not  absolutely 
necessary  to  produce  a  decree  of  the  High 
Commission.  Heritors  of  Irvine  v.  Heritors  of 
Dundonald,  1824,  3  S.  173  * 

262.  Parish— Situation  of  Lands— Parole 
Evidence.  —  Circumstances  under  which  it 
was  held  competent  to  ascertain  by  parole 
evidence  whether  a  part  only  of  a  farm  was 
within  a  certain  parish,  although  it  was  alleged 
that  it  was  established  by  written  evidence 
that  the  whole  farm  was  within  it  Butter  v. 
Oliphant,  1825,  Shaw  (Teinds)  85. 

263.  Parish— Situation  of  Lands— Proof! 

— Lands  lying  in  the  parish  of  R  had  been 
erroneously  included  in  the  localities  of  the 
adjoining  parish  of  A,  and  the  valued  teind 
was  exhausted  by  payments  to  the  minister  of 
A.  In  a  locality  of  R  the  minister  objected  to 
a  scheme  of  locality  which  omitted  the  lands, 
and  claimed  that  they  should  be  found  liable 
for  his  stipend.  Proof  which  held  to  establish 
that  lands  which  had  since  1704  been  described 
in  the  titles  as  in  one  parish,  and  had  for  many 
years  paid  stipend  to  that  minister,  truly  lay 
in  the  adjoining  parish,  and  were  liable  in 
teind  in  it.  Minister  of  Rescobie  v.  Carnegy, 
1869,  7  M.  514 ;  41  J.  273  * 

264.  Parochial  Records— Custody— Kirk- 
Session  Controls.— A  kirk-session  is  entitled 
to  deprive  the  session-clerk  of  the  custody  of 
the  parochial  records,  and  to  deposit  them  with 
the  minister,  pending  an  inquiry  into  a  charge 
against  the  clerk  of  gross  negligence  in  the 
discharge  of  his  duty.  Porter  v.  Auld,  1850, 
13  D.  268  ;  23  J.  92  * 

265.  Patronage— Disposition— Burgh.— 
The  magistrates  of  a  royal  burgh  cannot 
alienate  the  right  of  patronage  of  the  burgh 
churches.  Wallace  v.  Mags,  of  St.  Andrews, 
27  Feb.  1824,  F.  C. ;  2  S.  758* 

266.  Patronage— Disposition— Acts  1690, 
c.  23  and  10  Anne,  c  12.— During  the  subsist- 
ence of  the  Act  1690,  c.  23,  the  statutory  sum  of 
600  merks  was  paid  to  the  patrons  of  a  parish 
by  the  heritors  and  liferenters,  but  no  deed  of 
renunciation  of  the  patronage  was  granted  in 
1712,  when  the  Act  was  repealed,  and  in  1725 
the  patrons  on  the  narrative  of  the  Act 
conveyed  the  patronage.  Held  that  the  con- 
veyance conveyed  the  ordinary  right  of 
patronage.  Cullen  v.  Sprott,  1842,  1  Bell  595. 
Affg.  3  D.  70. 

267.  Patronage  —  Disposition  —  Disposi- 
tion under  Powers  in  Entail— Under  a 
power  in  an  entail  to  the  heirs,  "to  grant 
competent  portions  and  conjunct  fees  by 
contract  of  marriage"  in  favour  of  wives, 
held  that  a  provision,  by  way  of  locality  of 
part  of  the  estate  with  the  right  of  patronage, 
was  effectual  as  to  the  latter.  D.  of  Roxburghe 
v.  Duchess  Dowager  of  Roxburghe,  25  June  1818, 
F.  C. 
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268.  Patronage  — -  Disposition  —  Partial 
Disposition  Inept.  —  A  disposition  of  the 
advocation,  donation,  and  right  of  presentation 
to  the  first  vice  or  vacancy  of  the  patronage  of 
a  church  (reserving  the  advocation,  etc.,  to  all 
intents  and  purposes,  except  as  to  the  first 
vice),  with  sasine  thereon,  held  inept  as  a 
transmission  of  the  right  of  presentation. 
V.  Arbuthnot  v.  Calderumd,  19  Jan.  1821, 
F.C. 

269.  Patronage  —  Jus  devolution  —  De- 
clarator that  Presentation  was  Valid— Lord 
Advocate. — A  presbytery  being  in  course  of 
exercising  their  right  to  present  to  a  vacant 
charge,  tanquamiure  devoluto,  the  patron  raised 
a  declarator  to  have  it  found  that  he  was  the 
undoubted  patron,  and  that  he  had  presented 
debito  tempore  a  qualified  person.  Held  that  the 
action  was  incompetent,  on  the  ground  that  the 
Lord  Advocate  ought  to  have  been  a  party — 
reserving  all  objections  to  the  jurisdiction  of 
the  court.  Presbytery  of  Dunse  v.  Hay,  1760, 
1  Pat.  745.  Affg.  M.  9911 ;  5  Brown's  Sup. 
768. 

270.  Patronage— Jus  devolution— Act  5 
Geo.  I.  c  29,  8.  8. — The  Crown,  as  patron, 
having  presented  to  a  vacant  charge,  the 
presentee  accepted  the  presentation.  Subse- 
quently, on  objections  to  the  presentee  under 
Lord  Aberdeen's  Act,  he  craved  leave  to  with- 
draw his  acceptance.  The  presbytery  granted 
the  crave,  ana  directed  intimation  to  be  made 
to  the  Crown  that  the  charge  was  still  vacant. 
The  Crown,  within  two  months  thereafter,  but 
more  than  six  months  after  the  date  when  the 
charge  became  vacant,  issued  a  second  presenta- 
tion, which  was  sustained  by  the  presbytery. 
An  action  was  then  raised  by  a  minority  of  the 
presbytery,  concluding  for  declarator  that  the 
right  of  presentation  had  fallen  to  the 
presbytery  tanquam  jure  devoluto,  and  for 
reduction  of  the  second  Crown  presentation. 
A  supplementary  action,  concluding  for  reduc- 
tion of  the  minutes  of  presbytery,  having  been 
conjoined  with  the  original  action, — held  that 
the  second  presentation  was  effectual.  Opinions 
—(1)  that  the  Crown  is  not  exempted  from  the 
operation  of  the  Act  5  Qeo.  I.  c.  29,  providing 
that  presentations  of  disqualified  ministers, 
and  of  parties  who  do  not  declare  their 
willingness  to  accept,  shall  not  interrupt  the 
currency  of  the  six  months  during  which  a 
patron  may  present ;  (2)  that  the  jus  devolutum 
is  a  statutory  trust,  which  a  presbytery  cannot 
decline.  Question  whether,  where  there  is  no 
deliverance  sustaining  objections  to  a  presentee, 
there  be  room  for  the  application  of  the 
provisions  of  Lord  Aberdeen's  Act  suspending 
the  operation  of  the  jus  devolutum.  Duff  <£ 
Others  v.  The  Officers  of  State,  1864,  2  M.  469 ; 
36  J.  224* 

271.  Patronage — Title. — At  the  Reforma- 
tion the  Bishop  of  Ross  was  patron  of  the 
parish  of  Cromarty.  On  the  abolition  of 
episcopacy  the  Crown  granted  the  patronage 
in  1558  to  Keith,  who  disponed  it  to  Sir 
Robert  Innes,  who  sold  it  in  1656  to  Sir  George 
Mackenzie,  at  a  sale  of  whose  estates  in  a 


process  of  ranking  and  sale,  to  which  the 
Crown  was  not  made  a  party,  it  was  bought 
by  U rquhart  of  Meldrum.  But*  in  the  interval , 
episcopacy  having  been  restored,  in  1606  an 
agreement  was  come  to  between  Sir  Robert 
Innes,  the  Crown,  and  the  Bishop  of  Ross, 
whereby  the  latter  got  it  back,  ana  it  stood  so 
in  1641.  Held  that  the  decree  of  sale  was  no 
bar  to  the  Crown  claiming  the  patronage.  His 
Majesty's  Advocate  v.  Urquhart,  1755,  1  Pat 
586.* 

272.  Patronage— Title.— Circumstances  in 
which  held  that  the  Crown  was  divested  of  the 
right  of  patronage,  although  in  the  original 
titles  on  which  the  claim  adverse  to  the  Crown 
was  founded,  the  words  of  the  grant  were 
general  of  the  lands  and  barony  of  B,  cum 
advocations  et  donatione  ecclesiarum  beneficiorum 
earundsm.  His  Majesty's  Advocate  v.  Archibald 
Douglas,  1765,  2  Pat.  104. 

273.  Patronage— Title.— A  Crown  charter 
of  1589,  proceeding  on  a  disposition  and 
resignation  by  the  Bishop  of  Dunkeld,  with 
consent  of  the  dean  and  chapter,  erected  the 
lands  and  patronage  of  A  into  a  barony.  This 
grant  was  ratified  by  Parliament,  as  was  a 
subsequent  charter  of  novodamus  obtained  from 
the  Crown  in  1669.  On  a  vacancy  occurring 
in  the  parish,  the  Crown  and  the  present 
possessor  of  the  barony  (who  was  infeft  on  a 
charter  under  the  Great  Seal,  in  the  barony, 
advocation,  donation,  and  right  of  patronage 
of  the  parish)  respectively  claimed  the  right  to 
present  to  the  vacant  benefice.  The  right  of 
presenting  seemed  to  have  been  generally 
exercised  by  the  proprietor  of  the  barony, 
although  a  settlement  had  taken  place  on  the 
recommendation  of  the  Bishop  during  the 
restoration  of  episcopacy.  Held  that  the 
proprietor  of  the  barony  had  right  to  present. 
Hepburn  v.  E.  of  Portmore,  1770,  2  Pat.  21& 

274.  Patronage  —  Title  —  Prescription. 

— Forty  years'  possession  of  the  right  of  pre- 
senting establishes  the  Crown's  right  to  the 
patronage  of  a  parish,  although  an  ancient 
right  existed  in  a  subject  on  which  no  pos- 
session had  followed.  His  Majesty's  Advocate 
v.  K  of  Home,  1759,  2  Pat  -25.  Affg.  M. 
10777. 

275.  Patronage  —  Title  —  Prescription. 

— The  Crown,  after  acquiring  right  to  a 
patronage  by  the  Act  1587,  c.  29,  granted  a 
charter  in  1621,  conveying  the  patronage  to 
a  burgh  (but  without  any  previous  act  of 
dissolution),  on  which  seisin  was  taken  ;  and 
thereafter,  in  1630,  presented  a  minister,  and 
two  others  in  1743  and  1746.  Held  (1)  that 
the  charter  in  1621  was  inept,  in  respect  of  the 
want  of  an  act  of  dissolution ;  ana  (2}  that, 
even  if  good,  a  prescriptive  right  had  been 
acquired  jure  corona,  although  a  minister  was 
appointed  by  the  burgh  in  1716,  on  a  popular 
call,  and  the  last  incumbent  died  in  1799. 
Mags,  of  Peebles  v.  Officers  of  State,  1800,  Hume 
457. 

276.  Patronage  —  Title  —  Prescription. 

— A  prescriptive  right  to  a  patronage  sustained 
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on  a  Crown  charter,  with  infeftment  and 
possession,  although  it  was  alleged  that  the 
charter  was  without  a  warrant  either  under 
the  sign-manual  or  otherwise.  Circumstances 
as  to  prescriptive  possession  of  other  patronages 
which  held  sufficient  to  prefer  the  Crown  to  a 
party  claiming  under  Crown  charters.  Mac- 
kensne  v.  Lord  Advocate,  1814,  6  Pat.  43 ;  and 
1816,  6  Pat  57. 

277.  Patronage  —  Title  —  Prescription. 
— A  single  act  of  presentation,  under  a  title  to 
a  patronage,  is  not  sufficient  to  constitute  a 
prescriptive  possession.  M'Donell  v.  D.  of 
Gordon,  1828,  6  S.  600 ;  3  Fac.  618* 

278.  Patronage  —  Title  —  Prescription. 
— A  grant  of  patronage,  qualified  by  a  declara- 
tion that  the  Crown's  right  to  present  was 
reserved,  is  not  a  sufficient  title  on  which  to 
prescribe  a  right  by  possession.  King's 
Advocate  v.  E.  of  Mansfield,  1830,  8  S.  766  ; 
5  Fac  697. 

279.  Patronage— Title  — Prescription.— 

Circumstances  in  which  a  royal  grant  held 
to  form  a  title,  on  which,  if  followed  by  pos- 
session, to  prescribe  against  the  Crown,  as 
coming  in  place  of  the  Bishop  of  Orkney's  right 
to  the  patronage  of  the  parishes  specially  con- 
tained in  the  titles  of  the  bishopric.  King's 
Advocate  v.  Lord  Dundas,  1831,  6  W.  &  S.  723. 
A%  8  S.  766. 

280.  Patronage  —  Title  —  Prescription. 
— In  an  action  brought  by  the  Crown  for 
reducing  a  party's  title  to  a  patronage,  on  the 
around  that  the  right  had  never  been  validly 
disponed  by  the  Crown,  held  that  prescription 
had  run  in  the  defender's  favour  against  the 
Crown  upon  a  formal  title  ex  facte  good  and 
sufficient.  Lord  Advocate  v.  Lewis's  Trs.,  1844, 
7  D.  183 ;  17  J.  90  * 

281.  Patronage  —  Title  —  Division  of 
Parish— Lands  Mortified-— Vacant  Stipend. 

— A  parish  was  divided,  and  part  of  it  erected 
into  a  new  one,  the  patron  consenting,  under 
reservation  of  any  right  he  might  be  found  to 
have  to  vacant  stipends  or  to  the  patronage. 
Thereafter  lands  were  bought  by  subscription, 
and  mortified  for  the  support  of  the  new 
clergyman  by  a  deed  vesting  the  lands  in 
certain  heritors,  and  the  patronage  in  the  kirk- 
session.  Held  that  the  patron  of  the  undivided 
parish  had  right  to  the  patronage  of  the  new 
one,  and  also  during  a  vacancy  the  right  of 
administration  of  the  rents  of  the  lands  pur- 
chased for  a  stipend.  Cunningham*  v.  Wararop, 
etc,  1762,  6  Pat.  (Sup.)  734. 

282.  Patronage  —  Title  —  Union  of 
Parishes— Grown  Eight— Part  of  a  parish,  of 
which  the  Crown  was  patron,  having  been 
annexed  to  another,  the  patronage  of  which 
was  divided  between  two  individuals,  held  that 
the  Crown  had  a  right  of  patronage  in  the 
united  parishes,  and  was  entitled  to  present  on 
every  third  vice;  and  observed,  that  where 
the  Crown  and  a  subject  have  alternate  vices, 
the  first  belongB  to  the  Crown.  Officers  of  State 
v.  Gordon,  13  Nov.  1821,  F.  C. ;  1  S.  129. 


283.  Patronage  —  Title  —  Union  of 
Parishes. — Two  benefices  belonging  to  the  same 
individual,  which  were  held  by  separate  feudal 
titles,  were  united  by  decree  of  the  Commission, 
1617,  without  any  mention  of  the  exercise  of  the 
right  of  presentation,  it  being  thereby  declared 
that  B,  which  was  of  small  value,  should  be 
"  united  and  annexed "  to  A  as  "  a  part  and 
pendicle  of  that  parish";  and  the  proprietor 
subsequently  disponed  the  two  patronages  to 
different  disponees,  in  terms  of  the  titles  as 
they  existed  before  the  union.  Held  that  the 
disponee  to  the  patronage  of  A  had  not  the 
exclusive  right  of  presentation  to  the  united 
parish,  but  that  the  disponee  to  the  patronage 
of  B  had  an  equal  voice  therein.  E.  of 
Hopetoun  v.  E  of  Bosebery,  1835,  13  S.  68o ; 
10  Tac.  468. 

284.  Patronage— Presentation— Adjudi- 
cation.— During  the  currency  of  the  legal  of 
an  adjudication  of  a  right  of  patronage,  the 
reverser,  and  not  the  adjudger,  is  entitled  to 
present.  Orindlay  v.  Drysdale,  1833,  11  S. 
896.* 

285.  Patronage— Presentation— City  of 
Edinburgh. —The  right  of  presentation  to  the 
parish  churches  of  the  city  of  Edinburgh 
belongs  exclusively  to  the  lord  provost,  magis- 
trates, and  town  council,  as  patrons  thereof ; 
and  they  are  not  bound  to  consult  the 
ministers  and  kirk-session  in  terms  of  an  old 
agreement  with  the  presbytery,  it  having  been 
reduced.  Walker,  etc.  v.  Drummond,  1764, 
6  Pat.  (Sup.)  761. 

286.  Patronage  —  Presentation  —  Dele- 
gation of  Powers.— Where  a  patron  residing 
in  a  foreign  country  had  appointed  com- 
missioners, with  powers  to  present  to  vacant 
churches,  the  latter  presented  a  party  a  day 
before  the  patron  himself  presented  another 
party.  Held  that  the  presentation  by  the 
commissioners,  in  virtue  of  the  powers  dele- 
gated to  them,  was  good,  and  to  oe  preferred 
to  the  patron's  own  presentation.  Rev.  Mr. 
Tail  v.  George  Skene  Keith  &  Others,  1778, 2  Pat. 
447.    Affg.M.9938. 

287.  Patronage  —  Presentation  —  Dis- 
ponee under  Reservation  of  Disponer's 
Liferent. — A  minister,  who  was  also  patron 
of  his  parish,  being  deprived  of  his  benefice  by 
the  presbytery,  conveyed  his  right  of  patronage 
to  a  purchaser,  reserving  his  own  right  as 
minister  or  preacher.  Held  that  the  disponee 
had  the  right  of  presenting  during  the  grantor's 
lifetime.  Cuming  v.  Presbytery  of  Aberdeen, 
1721,  Robert.  364* 

288.  Patronage  —  Presentation—  "Haill 
Inhabitants  "—Married  Women— Servants 
—  Soldiers  —  Lodgers  —  Visitors — Papists. 
— The  patronage  of  a  parish  church  being,  by 
Act  of  Parliament,  vested  in  the  "haill  in- 
habitants thairof,"  held  that  these  words  did 
not  include  (1)  married  women;  (2)  persons 
living  in  family  with  their  parents  and  others, 
not  being  themselves  householders  in  the 
parish;    (3)  domestic   servants;    (4)  soldiers 
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merely  stationed  in  the  parish ;  (5)  lodgers 
and  visitors ;  (6)  Papists.  Oraham  v.  Smithy 
1859,  22  D.  185  ;  32  J.  77. 

289.  Patronage— Presentation— Heritors 
—"Tenants  and  Possessors  "—Signatures 
— Liferenter  —  Minor — Female — Peuar.— 

A  patronage  being  vested  in  the  heritors  of  a 
certain  portion  of  a  parish  and  the  tenants 
and  possessors  of  certain  other  lands,  held  in  a 
contested  appointment  of  a  minister  (1)  that 
the  appointment  must  depend  on  the  signatures 
to  the  presentation,  and  not  on  any  vote  or 
resolution  of  a  general  meeting  called  for  the 
purpose  of  election ;  (2)  that  liferenters  were 
not  entitled  to  present ;  (3)  that  minors  might 
— their  curators,  where  they  had  anv,  con- 
senting ;  (4)  that  it  was  no  objection  that  the 
heritors  or  tenants,  otherwise  qualified,  were 
females;  (5)  that,  under  the  term  "tenants 
and  possessors,"  feuars  were  included  ;  but 
that  both  feuars  and  tenants  could  not  vote  in 
respect  of  the  same  lands;  (6)  in  regard  to 
certain  alleged  collusive  or  nominal  rights, 
"that  bona  fids  heritors,  tenants,  and  feuars, 
who,  upon  indefeasible  titles,  not  collusive, 
nominal,  or  fictitious,  have  acquired  substantial 
possessions,  fit  for  agricultural  or  other  pur- 
poses, to  which  such  subjects  would  be  applied, 
were  there  no  right  of  patronage  in  the 
question,  however  small  such  possessions  may 
be,"  were  entitled  to  act  as  patron.  Brown  v. 
Johnston,  1830,  8  S.  899 ;  5  Fac.  729. 

290.  Patronage— Presentation— Heritors 
and   Kirk-Session— Signatures.— Where  a 

right  of  patronage  was  vested  in  the  heritors 
and  kirk-session  of  a  parish,  and  presentations 
were  executed  in  favour  of  two  candidates,  held 
that  the  candidate  whose  presentation  was 
signed  by  the  greatest  number  of  qualified 

E'rons  was  the  true  presentee.  UuUen  v. 
ott,  1842,  1  Bell  595.  Affg.  3  D.  661 ;  16 
.  570. 

291.  Patronage— Presentation— Bight  of 
Approbation  Reserved  by  Disponer  is  not 
Forfeited  to  Grown. — On  construction  of  a 
disposition  by  the  Earl  of  Mar  granting  to  the 
magistrates  of  Stirling  the  nomination  and 
presentation  of  ministers  to  the  Kirk  of 
Stirling,  under  the  condition  of  obtaining  the 
approbation  of  the  earl  and  his  successors,  held 
that  the  right  of  approbation  was  personal  to 
the  family  of  Mar,  and  did  not  pass  to  the 
Crown  upon  the  forfeiture  of  a  succeeding  earl. 
Lord  Advocate  v.  Mags,  of  Stirling,  1846,  8  D. 
450  ;  18  J.  202. 

292.  Patronage  — Presentation— Roman 
Catholic. — A  presentation  by  a  Roman  Catholic 
patron  sustained.  Baillie  v.*  Morrison,  28  Feb. 
1822,  F.  C. ;  1  S.  363.  Presbytery  of  Inverness 
v.  Fraser,  1823,  2  S.  384. 

293.  Presbytery  —  Minister  of  Parlia- 
mentary Church— Interdict— Interim  inter- 
dict granted  against  the  proceedings  of  a 
presbytery,  in  which  the  minister  of  a  parlia- 
mentary church  was  alleged  to  have  taken  a 
part.  Smith  v.  Presbytery  of  Abertarff,  1842, 
4  D.  1476;  14  J.  556  * 


294.  Presbytery— Minister  of  quoad  sacra 
Parish.  —  A  minister  presented  a  note  of 
suspension  and  interdict  against  the  proceedings 
of  a  presbytery,  on  the  ground  that  a  minister 
in  a  quoad  sacra  parish  took  part  in  them. 
Interim  interdict  was  granted  by  the  Lord 
Ordinary  on  the  Bills ;  and  no  answers  having 
been  lodged,  the  court,  on  consideration,  passed 
the  note,  and  continued  the  interdict  Wilson 
v.  Presbytery  of  Stranraer,  1842,  4  D.  1294 ; 
14  J.  414  * 

295.  Presbytery— Minister  of  quoad  sacra 
Parish — Jurisdiction. — A  libel  was  raised 
before  a  presbytery,  charging  a  minister  with 
ecclesiastical  delicts,  and,  without  objecting  to 
the  court,  he  joined  issue  on  the  merits,  and, 
after  a  proof,  was  found  guilty.  Held  that 
although  ministers  of  churches  having  a 
territory  annexed  to  them  quoad  sacra  had  been 
admitted  as  members  of  the  presbytery  in 
terms  of  an  Act  of  the  General  Assembly,  and 
they  were  afterwards  found  not  entitled  to  sit 
as  members,  yet,  as  the  presbytery  was  holden 
and  reputed  a  legal  presbytery,  and  was  the 
only  presbytery  acting  in  the  district  for  the 
time,  and  acted  without  challenge,  the  minister 
was  not  entitled  to  object  to  the  jurisdiction 
of  the  presbytery  as  having  been  illegally 
constituted.  Livingstone  v.  Presbytery  of 
Hamilton,  1849,  6  Bell  469  ;  21  J.  398.  Affg. 
8  D. 898 ;  18  J. 471 ;  3 D.  1278 ;  16 Fac.  1017* 

296.  Presbytery  —  Representatives  to 
General  Assembly— Election— Interdict— 

Interdict  granted  at  the  instance  of  the 
majority  of  a  presbytery,  who  had  been  deposed 
by  the  General  Assembly,  but  had  been  reponed 
by  the  Court  of  Session,  prohibiting  the 
commissioners  elected  by  the  minority  from 
sitting  in  the  General  Assembly.  Presbytery  of 
StratMogie,  1842,  4  D.  1298  ;  14  J.  415. 

297.  Process  —  Presbytery  —  Libel  — 
Competency— Evidence— Agency.— A   libel 

having  been  raised  before  a  presbytery  against 
a  schoolmaster,  after  proof  the  schoolmaster 
suspended  on  the  ground  that  access  to  the 
proof  had  been  denied  him,  but  was  found 
guilty.  Subsequently  the  presbytery  consented 
that  all  proceedings  after  the  date  of  the 
refusal  of  access  should  be  held  as  cancelled, 
and  the  schoolmaster  having  refused  to  say 
whether  he  wished  the  proceedings  cancelled 
or  not,  they  cancelled  the  same,  and  thereafter 
found  him  guilty  and  pronounced  sentence  of 
deposition.  In  a  reduction  on  the  ground  (1) 
that  it  was  incompetent  for  the  presbvtery  to 
cancel  their  own  proceedings;  (2)  that  the 
evidence  of  certain  witnesses  had  been  cancelled 
which  could  not  be  replaced ;  (3)  that  certain 
members  were  disqualified  from  judging  by 
reason  of  agency ;  and  (4)  that  certain  inter- 
locutors ana  the  sentence  were  not  authenticated 
by  the  signatures  of  the  moderators,  who 
presided  when  they  were  pronounced,  the 
reasons  of  reduction  were  repelled*  Ferguson 
v.  Skirving,  1847,  9  D.  691 ;  19  J.  298  ;  1850, 
12  D.. 1145;  22  J.  492* 
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298.  Process—Presbytery— Libel— Evi- 
dence—Act  1686,  C  18. — Under  a  libel  before 
a  presbytery  against  a  parish  schoolmaster, 
a  proof  was  taken,  to  which  the  presbytery 
refused  the  schoolmaster  access.  Held  that 
this  was  in  violation  of  1686,  c.  18,  and  that 
the  proceedings  after  the  refusal  were  null. 
Ferguson  v.  Skirting,  1847,  9  D.  691 ;  19  J. 
298* 

299.  Process  —  Presbytery  —  Interim 
Interdict— Intimation. — It  is  competent  to 
intimate  an  interim  interdict  against  a  pres- 
bytery to  the  moderator,  by  delivering  to  him 
a  copy  of  it,  although  the  presbytery  be  not 
then  assembled ;  and  it  being  proved  that  it 
was  made  known  by  him  to  the  presbytery, 
the  members  are  bound  to  answer  a  complaint 
for  breach  of  it  Clark  v.  Stirling,  1839,  1  D. 
955  ;  14  Fac.  1049  *j 

300.  Process  —  Defenders  —  General 
Assembly. — The  Moderator  and  the  first  and 
second  clerks  of  the  General  Assembly,  as 
representing  the  Assembly  of  which  they  were 
the  office-bearers,  and  as  individuals,  and  the 
procurator  for  the  church,  properly  called  as 
defenders  in  an  action  of  reduction  of  a 
sentence  of  deposition  by  the  General  Assembly. 
Cruickshank  v.  Gordon,  1843,  5  D.  909;  15  J. 
37a 

301.  Process— Title  to  Sue— Kirk-Session. 
— In  an  action  raised  by  a  kirk-session  to 
enforce  implement  of  a  contract  against  a  town 
council,  the  latter  alleged  that  the  pursuers 
were  a  kirk-session  only  quoad  sacra,  and  had 
no  title  to  pursue.  Objection  repelled.  Forbes 
v.  Town  Council  of  Glasgow,  1839,  M'L.  &  R. 
530.    Affg.  15  S.  628  * 

302.  Process— Title  to  Sue— Kirk-Session 
— Amendment  of  Summons. — A  summons  at 
the  instance  of  a  kirk-session  and  of  ,the 
members  thereof  individually,  held  irregular, 
as  a  kirk-session  is  not  a  corporation ;  but  an 
amendment  allowed  by  consent,  so  as  to  make 
the  summons  at  the  instance  of  the  individual 
members  of  the  session  for  themselves,  and  as 
composing  the  kirk-session.  Kirk-Session  of 
North  Berwick  v.  Sime,  1839,  2  D.  23* 

303.  Process— Title  to  Sue— Presbytery. 

— A  presbytery  mav  sue  a  third  party,  without 
consent  of  the  kirk-session,  upon  a  grant  for 
pious  uses  made  to  a  kirk -session  within  the 
bounds  of  the  presbytery.  Mags,  of  Perth  v. 
Presbytery  of  Perth,  1730,  1  Pat.  39.  Affg.  M. 
10723* 

304.  Process— Title  to  Sue— Presbytery 
—  Breach  of  Trust  —  A  presbytery  held 
entitled  to  sue  a  declarator  that  a  body  of 
trustees  had  committed  a  breach  of  trust  in 
appointing  a  minister  not  in  communion  with 
the  Church  of  Scotland.  Presbytery  of  Edin- 
burgh v.  Trs.  of  Lady  Glenorchy's  Church,  1846, 
18  J.  305. 

305.  Process— Title  to  Sue— Presbytery 
—Interdict  of  Appointment  to  Professor- 
ship.— A  presbytery  within  whose  bounds  a 
university  is  situated,  has  no  title  to  apply  for 


an  interdict  against  the  patrons  electing  a 
person  to  a  vacant  professorship,  although  it 
be  alleged  that  he  cannot  or  will  not  take  the 
tests.  Presbytery  of  Edinburgh  v.  Mags,  of  Edin- 
burgh, 1847,  11  D.  1361  ;  21  J.  429. 

306.  Service— Language— New  Parishes 
(Scotland)  Act  1844.— 7  and  8  Vict.  c.  44, 
sees.  12  and  13,  authorises  Gaelic  chapels  in 
the  Lowlands  of  Scotland  to  be  erected  into 
separate  parishes,  without  having  any  territorial 
district  attached  to  them.  Held  that  it  is 
not  necessary  that  the  services  performed  in 
the  churches  so  erected  into  separate  parishes 
shall  be  exclusively  in  the  Qaelic  language, 
but  that  it  is  enough  that  they  shall  be  in  that 
language  at  one  diet  on  each  Sunday.  Society 
for  Christian  Knowledge  v.  Mags,  of  Edinburgh, 
1860,  12  D.  1216. 

307.  Sittings— Allocation— Agreement- 
Alteration  of  Building. — The  corporation  of 
a  burgh  having  held  uninterrupted  possession 
of  a  gallery  in  a  parish  church  for  more  than 
a  century,  under  an  agreement  with  the 
principal  heritor  (of  whose  proportion  of  the 
church  the  callery  was  a  part),  field,  on  a  new 
division  and  allocation  of  the  sittings,  in 
consequence  of  internal  alterations  and  repairs, 
which  did  not  alter  the  position  and  accommo- 
dation of  the  gallery,  that  the  corporation  had  a 
right  to  possess  the  gallery  as  repaired.  Mags, 
of  Hamilton  v.  D.  of  Hamilton,  1850,  7  Bell  \  ; 
22  J.  266.     Affg.  8  D.  844 ;  18  J.  456  * 

308.  Sittings— Allocation— Agreement- 
New  Church. — Certain  corporations,  who  had 
no  lands  nor  legal  residence  within  a  parish, 
held  entitled,  in  terms  of  an  agreement  with 
the  kirk-session,  in  disposing  of  the  old  church 
(in  which  the  corporations  had  seats),  to  have 
a  part  of  the  area  of  a  new  church  allotted  to 
them,  although  they  did  not  contribute  to  the 
building  of  it.  Gavin  v.  Trinity  House  of  Leith, 
2  June  1825,  F.  C;  4  S.  61* 

309.  Sittings— Allocation— Agreement- 
Possession. — Heritors  held  not  entitled  to 
apply  summarily  for  a  division  of  a  parish 
church,  in  respect  of  a  special  agreement 
followed  by  possession.  Smith  v.  Crawford, 
1826,4  8.738*. 

310.  Sittings— Allocation— Valuation.— 
In  the  division  of  church  seats,  the  heritors 
having  the  highest  valuation  are  entitled  to 
priority  of  choice  in  fixing  on  a  family  seat, 
that  seat  being,  in  point  of  extent,  such  as 
shall  afford  reasonable  accommodation  for  the 
family  without  regard,  particularly,  to  the 
amount  of  their  valuation.  Walker  v.  E.  of 
Zetland,  1848, 10  D.  1378 ;  20  J.  499  * 

311.  Sittings— Heritable  or  Moveable.— 
A  right  to  a  seat  in  the  church  of  a  parish 
partly  landward  and  partly  burghal  held 
heritable  in  a  question  of  succession.  Milne 
v.  Wills,  1869,  7  M.  406  ;  41  J.  163  * 

312.  Sittings— Possession— Attempt  to 
Invert  Possession.— An  agent  having  placed  a 
lock  on  the  door  of  the  pew  of  a  parish  church, 
for  the  purpose  of  excluding  a  party  who  had 
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been  in  possession  of  sittings  in  the  pew  for 
nearly  twenty  years,  pleaded,  in  answer  to  a 
petition  for  interdict  directed  against  him 
alone,  that  what  he  had  done  was  as  agent  for 
a  disclosed  principal,  and  by  his  authority 
and  instructions.  Held  that  the  act  complained 
of  was  an  illegal  attempt  to  invert  the  state 
of  possession,  and  that  the  petition  was  pro- 
perly directed  against  the  actual  wrongdoer. 
Dobbie  v.  HaJbert,  1863,  1  M.  532  ;  35  J.  317  * 

313.  Sittings— Possession— Forcible  Pos- 
session.— Interdict  against  occupying  a  seat 
in  a  church  granted,  in  respect  of  party 
interdicted  having  taken  forcible  possession. 
WCrone  v.  Campbell,  1826,  5  S.  42* 

314.  Sittings— Possession  without  Title 
•—Prescription. — If  there  has  been  no  judicial 
division  of  the  area  of  a  parish  church,  on  its 
being  rebuilt,  and  no  division  by  agreement 
among  the  heritors,  and  no  special  right  of 
property,  but  merely  possession  of  a  particular 
pew,  although  it  be  for  a  period  of  forty  years, 
such  possession  does  not  establish  a  prescriptive 
right  in  the  pew  so  as  to  exclude  a  judicial 
division  according  to  legal  rules.  Wemyss 
v.  E.  of  Morton,  1838,  16  S.  332  ;  13  Fac.  297  * 

315.  Sittings  —  Possession  —  Tenants  of 
Rival  Claimants.  —  The  magistrates  of  a 
burgh  had,  by  contract,  a  right  to  set  the 
sittings  of  the  parish  church.  Interdict  refused 
at  the  instance  of  a  party  who  occupied  by 
permission  of  a  heritor  against  the  tenant 
of  the  magistrates.  M'Intosh  v.  Fraser,  2  S. 
460. 

316.  Sittings  —  Provision  of  Seats.  — 

Heritors  are  bound  to  fit  up  a  new  church  with 
proper  seating.  MlLeod  v.  Garment,  1830,  8  S. 
475  ;  5  Fac.  387* 

317.  Sittings  — Bent  — Burgh  Church  — 
Purposes  for  Which  Bent  Levied.— Held  that 
the  magistrates  of  Edinburgh  were  entitled 
to  levy  seat-rents  in  the  Tolbooth  Church  to 
such  an  amount  as  might  be  necessary,  along 
with  the  rents  for  the  seats  in  the  other 
churches,  to  defray  the  expenses  incurred  in 
maintaining  the  whole  as  parish  churches,  but 
not  to  increase  the  general  revenue  of  the 
burgh.  Clapperton  v.  Mags,  of  Edinburgh,  1840, 
2  D.  1385  ;  15  Fac.  1493  * 

318.  Sittings— Bent— Purposes  for  Which 
Bent  Levied— New  Parishes  (Scotland)  Act 
1844. — The  seat-rents  of  the  church  of  a  new 
parish  are  to  be  applied  to  the  maintenance 
of  the  fabric  of  the  church  only  in  the  case  of 
an  endowed  church  and  parish  erected  into  a 
parish  quoad  sacra,  not  of  a  parish  erected  quoad 
omnia ;  in  the  latter  case  the  area  of  the  church 
must  be  divided  in  the  ordinary  way  among 
the  heritors  of  the  new  parish.  Reid  v. 
Commrs.  of  Woods  &  Forests,  1850,  12  D.  1211  * 

319.  Sittings— Bent— Declarator  of  no 
Bight  to  Exact  Bent— Title  to  Sue.— Pro- 
prietors and  occupiers  of  houses  in  a  city  parish, 
and  sitters  in  the  parish  church,  held  entitled 
to  pursue  a  declarator  that  the  magistrates  of 


the  city  had  no  right  to  exact  seat-rents  from 
proprietors  and  occupiers  of  houses  within  the 
parish,  or  generally  from  sitters  in  the  church. 
Abercromby  v.  Mags,  of  Edinburgh,  1836,  14  S. 
902* 

320.  Sittings— Bent— Bight  to  Increase 
Bent. — Circumstances  in  which  magistrates 
found  entitled  to  exact  an  increased  rent  for 
church  seats  from  the  heirs  and  assignees  of 
subscribers  to  the  erection  of  a  church. 
Mags,  of  Greenock  v.  Gardeners*  Society,  1822, 
2S.  44. 

321.  Stipend— Arrears— Interest  before 
Locality  Adjusted. — A  minister  is  entitled 
to  interest  upon  his  augmented  stipend  from 
the  date  of  a  charge  upon  his  decree  of 
modification,  although  the  locality  has  not 
been  adjusted.  Anderson  v.  Urquhart,  31  Jan. 
1805,  F.  C. ;  M.  14836. 

322.  Stipend— Arrears— Interest— Aug- 
mentation.— A  minister  who  got  a  decree  of 
augmentation  of  stipend  in  1778,  and  another 
in  1795,  payable  at  specified  terms,  was 
entitled  (although  no  charge  was  given  to  or 
demand  made  on  the  heritors  for  payment, 
and  no  decree  of  locality  was  pronounced  till 
1808)  to  payment  of  periodical  interest  on 
the  arrears  of  the  augmented  stipends,  from 
the  date  of  the  decrees  of  augmentation  to 
that  of  locality  ;  and  to  legal  interest  on  the 
principal  from  that  date  till  payment,  but 
not  to  interest  upon  interest.  Dawson  v. 
Pringle,  15  June  1808,  F.  C. ;  M. "  Annualrent " 
App.  No.  5* 

323.  Stipend  — Arrears— Interest— In- 
terest held,  in  the  circumstances,  to  be  due  upon 
arrears  of  augmented  stipends.  Drummond  v. 
Lady  Montgomerie,  1842,  5  D.  277  ;  15  J.  92.* 

324.  Stipend— Arrears— Teinds  of  Lands 
Omitted  from  Locality  in  Error— Mora — 
Bona  fide  Perception.— An  interim  locality 
in  1821  did  not  allocate  the  full  stipend,  the 
minister  being  unable  to  condescend  upon 
sufficient  free  teinds.  In  1869  a  minister  who 
had  been  inducted  in  1836  objected  to  the 
interim  locality,  on  the  ground  that  the  teinds 
of  lands  of  an  heritor  who  had  been  no 
party  to  the  process  (his  lands  having  been 
thought  to  lie  in  another  parish)  were  subject 
to  allocation,  and  the  heritor  admitted  lia- 
bility for  the  future.  Held  that  the  heritor 
was  liable  for  arrears  from  1836,  with  interest 
at  five  per  cent.,  pleas  of  incompetence,  mora, 
and  bona  fide  perception  being  repelled. 
Observed  that  a  plea  of  bona  fide  perception 
would  be  relevant  if  stated  by  a  heritor 
against  a  titular.  Haldane  v.  Ogilvy,  1871, 
10  M.  62  ;  44  J.  32* 

325.  Stipend  — Arrestment  — Betention 
by  Heritor  —  Creditor.—  As  a  minister's 
stipend  may  be  arrested,  a  heritor  who  was 
a  creditor  of  a  minister  might  retain  what 
was  payable  by  him  in  satisfaction  of  the 
debt.  Smith  v.  E.  of  Moray,  13  Dec  1815, 
F.  C* 


957 


CHURCH 


958 


326.  Stipend  — Arrestment  of  Burgh- 
Funds  in  Security  of  Stipend  is  Incompet- 
ent.— A  person,  who,  as  one  of  the  ministers  of 
a  burgh,  was  a  creditor  of  the  town,  has  no  right 
to  arrest  the  funds  of  the  corporation  destined 
for  municipal  purposes,  in  security  of  an  obli- 
gation to  produce  funds  for  the  stipends  of 
ministers,  where  the  court  had  found  that 
there  were  sufficient  funds  for  that  purpose 
in  the  hands  of  the  corporation:  therefore 
arrestments  used  on  the  dependence  of  actions 
at  the  instance  of  two  ministers  of  a  burgh 
against  the  magistrates,  as  representing  the 
town,  and  also  as  administrators  of  a  trust 
fund,  for  payment  of  sums  alleged  to  be  due 
to  them  as  stipends,  attaching  funds  belonging 
to  the  trust,  and  also  funds  belonging  to  the 
town,  recalled  without  caution  or  consignation. 
Mage,  of  Dundee  v.  Taylor  &  Grant,  1863,  1  M. 
701  ;  35  J.  402  * 

327.  Stipend— Assistant— An  assistant  is 
not  entitled  to  have  a  separate  stipend  localled 
upon  the  heritors  in  his  favour.  M'Buer  v. 
MNieol,  18  May  1803,  F.  C. ;  M.  15711. 

328.  Stipend— Augmentation— Arrange- 
ment by  Minister  to  Pay  Fixed  Salary  to 
Assistant  and  Successor— Competency.— 
An  augmentation  was  opposed  by  certain 
heritors,  on  the  grounds  that  the  minister, 
since  the  process  was  raised,  and  in  order  to 
avoid  inquiry  into  rumours  of  inebriety,  had 
withdrawn  permanently  from  the  parish,  and 
had  consented  to  the  appointment  of  an 
assistant  and  successor,  who  was  to  receive  a 
fixed  salary  out  of  the  stipend.  The  arrange- 
ment had  been  duly  sanctioned  by  the  presby- 
tery on  the  petition  of  the  minister  and  his 
kirk-session  and  congregation,  and  on  produc- 
tion of  medical  certificates  of  ill  health. 
Held  (1)  that  no  proof  could  be  allowed  of 
the  heritors'  averments ;  (2)  that  the  arrange- 
ment did  not  render  it  incompetent  for  the 
court  to  grant  an  augmentation ;  (3)  that  the 
circumstances  of  the  parish  required  an 
increase  of  stipend.  Minister  of  Forfar  v.  The 
Heritor*,  1863,  1  M.  444 ;  35  J.  268  * 

329.  Stipend— Augmentation— Date  of 
Augmentation  Coming  into  Force.— Cir- 
cumstances in  which  held  that  a  decree  of 
augmentation  was  not  to  draw  back  to  the 
date  of  the  summons,  but  to  take  effect  from 
the  date  of  the  decree  only.  Simpson  v.  King's 
College,  Aberdeen,  7  June  1809,  F.  C* 

330.  Stipend  —  Augmentation  —  Funds 
Other  than  Teinds.—  The  Court  of  Teinds 
has  no  jurisdiction  to  augment  the  stipend 
of  ministers  out  of  any  other  funds  than 
the  tithes  of  the  parish  ;  and  therefore  they 
had  no  jurisdiction  to  augment  the  stipends 
of  the  ministers  within  the  city  of  Edinburgh, 
out  of  funds  alleged  to  be  set  apart  and 
devoted  to  the  support  of  the  clergy  under 
the  control  of  the  magistrates.  Ministers  of 
Edinburgh  v.  Mags,  of  Edinburgh.  1766,  2  Pat. 
118.    Affg.  M.  7476* 

331.  Stipend  — Augmentation  — Process 
— Free  Teind.—  The  court,  when  granting  an 


augmentation,  will  not  consider  whether  the 
minister  has  made  out  a  prima  facie  case  that 
there  are  free  teinds,  but  will  grant  the 
augmentation,  leaving  the  minister  to  establish 
in  the  locality  the  existence  of  free  teind. 
Ministers  of  Banchory-Devenick  v.  The  Heritors, 
1863,  1  M.  1014 ;  35  J.  686.  M'Leod  v.  Heri- 
tors ofMorvem,  1865,  38  J.  49* 

332.  Stipend— Augmentation  — Process 
— Printing. — Upon  a  manuscript  petition  by 
the  ministers  of  the  Barony  Parish  of  Glasgow, 
authority  granted  to  the  clerk  of  the  Teind 
Court  to  sign,  and  to  the  Keeper  of  the  Signet 
to  signet,  a  printed  instead  of  a  written  copy 
of  a  summons  of  augmentation,  the  defenders 
requiring  to  be  called  being  8000  in  number, 
and  it  being  stated  that  a  manuscript  copy  of 
the  summons  would  extend  to  700  pages. 
Ministers  of  Barony  Parish  of  Glasgow,  1864, 
2  M.  460  ;  36  J.  223  * 

333.  Stipend— Augmentation— Process 
— Sist  till  Declarator  Brought  Anent 
Valuation. — In  a  process  of  augmentation 
wherein  the  heritors  opposed  the  augmentation 
on  the  ground  that  the  teinds  were  valued, 
and  that  the  valuation  had  received  effect 
in  a  process  of  locality  in  1815,  and  had 
since  then  been  acquiesced  in,  process  sisted 
to  enable  the  minister  to  bring  a  declarator 
of  the  invalidity  of  the  decree.  Orr  v.  E.  of 
Glasgow,  etc.,  1866,  5  M.  195  ;  39  J.  95  * 

334.  Stipend— Augmentation— Process— 
Sist  till  Declarator  Brought  Anent  Valua- 
tion.— Procedure  in  an  augmentation  sisted  to 
allow  minister  to  bring  a  declarator  to  try  the 
validity  of  a  valuation  which  had  been  acted 
on  for  a  long  series  of  years.  Minister  of  Ceres 
v.  Heritors,  1867,  4  S.  L.  R.  110. 

335.  Stipend— Augmentation— Process— 
Sist  till  Declarator  Brought  Anent  Valua- 
tion.— Procedure  in  an  augmentation  sisted 
until  the  minister  brought  a  declarator  of 
the  invalidity  of  an  old  decree  of  valuation. 
Minister  of  Stracathro  v.  Heritors,  1867, 3  S.  L.  R. 
163. 

336.  Stipend  —  Augmentation  —  Process 
—Title  to  Sue— Assistant.— The  minister  of 
the  parish  is  alone  entitled  to  sue  for  an 
augmentation  of  stipend,  and  the  whole  must 
be  modified  and  localled  to  him,  although  it 
may  be  burdened  with  a  sum  in  favour  of  an 
assistant.  MBuer  v.  M'Nicol,  18  May  1803, 
F.  C. ;  M.  15711. 

337.  Stipend— Augmentation— Process- 
Title  to  Sue— Assistant  and  Successor.— An 
assistant  and  successor  to  a  minister,  although 
regularly  ordained,  cannot  pursue  an  augmenta- 
tion. Shaw  v.  Heritors  of  Robertson,  29  Jan. 
1806,  F.  C. ;  M.  "  Stipend  "  App.  No.  5. 

338.  Stipend— Augmentation— Reasons. 

— Circumstances  in  which  an  augmentation 
from  eight  to  seventeen  chaldera  granted. 
Minister  of  Barry  v.  The  Heritors,  1857, 30  J.  69. 

339.  Stipend— Augmentation— Reasons 
—Depreciation  of  Rental— A  stipend  of 
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seventeen  chalders  refused  to  be  augmented 
where  no  material  change  had  occurred  in 
a  parish  other  than  a  great  depreciation  of 
the  rental.  Minister  v.  Heritors  of  Kilrenny, 
1840,  2  D.  1047. 

340.  Stipend— Augmentation  — Reasons 
—Pall  of  Prices. —The  fall  in  the  prices  of 

£*ain,  occasioned  by  the  repeal  of  the  corn 
ws  and  the  consequent  diminution  of 
stipends,  are  not  of  themselves  grounds  for 
an  augmentation.  Whyte  v.  Heritors  of  Fetter- 
cairn,  1850, 13  D.  238  ;  23  J.  89. 

341.  Stipend— Augmentation— Reasons 
— Fiars  Prices. — The  minister  of  a  parish 
having,  in  a  process  of  augmentation,  proauced 
a  comparative  table  of  the  fiars  prices  in  a 
large  proportion  of  the  Scottish  counties  for 
the  last  ten  years,  the  court  decided  the  case 
without  resting  their  judgment  upon  the 
results  exhibited  in  the  tables.  Common  Agent 
in  Locality  of  Kirknewton  v.  Liston,  1831,  Shaw 
(Teinds)  271. 

342.  Stipend— Augmentation— Reasons 
— Fiars  Prices. — Found  that,  on  the  average 
of  the  last  seven  years,  the  Aberdeenshire  fiar 
prices  have  been  less  than  those  of  Banffshire 
only  by  about  5§d.  per  boll,  or  something  less 
than  88.  per  chalder;  and  an  augmentation 
awarded  accordingly.  Minister  of  Fintray  v. 
Forbes,  1830,  Shaw  (Teinds)  230. 

343.  Stipend— Augmentation— Reasons 
— Free  Teind.  —  An  augmentation  granted, 
although  for  sixty-nine  years  the  teinds  had 
been  considered  exhausted,  the  court  being 
of  opinion  that  the  minister  had  established  a 
prima  facie  case  for  the  existence  of  free  teind. 
Minister  of  Bathgate  v.  The  Heritors,  1863,  2  M. 
224;  36  J.  114* 

344.  Stipend— Augmentation  — Reasons 
—Free  Teind  —  Res  judicata.  —  Interlocutor 
in  a  process  of  augmentation  and  locality 
which  held  not  res  judicata  to  the  effect  of 
foreclosing  the  minister  of  the  parish  from 
establishing  in  a  subsequent  augmentation  the 
existence  of  free  teind  in  the  parish.  M'Leod 
v.  Heritors  of  Morvern,  1866,  38  J.  49. 

345.  Stipend— Augmentation— Reasons 
—Lands  Mortified  for  Support  of  Minister. 

— Lands  having  been  mortified  for  the  support  of 
the  minister  of  a  parish  erected  in  consequence 
of  the  mortification,  and  it  appearing  that  the 
rent  formed  a  suitable  provision,  an  augmenta- 
tion from  the  teinds  was,  in  the  circumstances, 
refused.  Allan  v.  Kincfs  College  of  Aberdeen, 
23  Jan.  1811,  F.  C  * 

346.  Stipend— Augmentation  — Reasons 
—Property  Forming  Part  of  Benefice.  —  A 

property  yielding  about  £189  per  annum,  and 
forming  part  of  the  benefice,  was  to  be  taken 
into  account  in  awarding  a  stipend  to  the 
minister.  Stevenson  v.  D.  of  Buccleuch,  1827, 
Shaw  (Teinds)  137  ;  3  Fac.  76. 

347.  Stipend— Augmentation  —  Reasons 
— Suitability. — Immediately  after  the  erection 
of  a  new  church  in  a  royal  burgh,  the  magis- 


trates fixed  the  stipend  at  £105.  Held,  in  an 
action  brought  fifty  years  afterwards,  that  the 
magistrates  were  bound  to  afford  to  the  minis- 
ter a  suitable  stipend,  according  to  existing 
circumstances  at  the  time  of  the  action,  and  that 
the  fixing  of  the  stipend  in  1788  did  not 
exclude  a  demand  for  increase,  to  the  effect  of 
obtaining  such  a  stipend.  Ccesar  v.  Mags,  of 
Dundee,  1848,  20  D.  869.  (The  case  was  after- 
wards settled.) 

348.  Stipend— Augmentation  —  Reasons 
—Value  of  Glebe.  —  In  modifying  augmenta- 
tion, the  extraordinary  value  of  a  glebe  is  to  be 
taken  into  consideration,  if  designed  by  heritors, 
but  not  if  it  comes  aliunde.  Minister  of  Old 
Deer  v.  The  Heritors,  23  Nov.  1808,  F.  C. 
Buitle,  22  Nov.  1809,  in  note  to  above. 
Kennedy  v.  Richardson,  9  Dec.  1818,  F.  C. 
Stewart  v.  Lord  Glenlyon,  1835,  13  S.  787 ;  16 
Fac.  537  » 

349.  Stipend  —  Augmentation  —  Reduc- 
tion on  Ground  of  Erroneous  Information. 

— A  decree  of  augmentation  and  modification 
proceeding  on  erroneous  information,  communi- 
cated bona  fide  by  the  titular's  factor  to  the 
minister,  held,  on  the  error  being  discovered, 
to  be  a  good  ground  for  setting  aside  the  decree, 
to  the  effect  of  justice  being  done,  although 
the  period  specified  in  the  stat.  48  Geo.  m.  c. 
138,  had  not  expired.  Dow  v.  College  of 
Glasgow,  1825,  Shaw  (Teinds)  77. 

350.  Stipend  —Augmentation  —  Reduc- 
tion.— A  decree  of  modification  reduced,  and 
the  whole  teind  awarded  to  the  minister.  Hill 
v.  Shepherd,  1824,  Shaw  (Teinds)  70. 

351.  Stipend  — Augmentation  — Second 
Augmentation. — One  decree  of  augmentation 
is  no  bar  to  an  application  for  a  further  increase 
of  stipend.  Minister  of  Kirkden  v.  Heritors  of 
Kirkden,  1784,  2  Pat.  621* 

352.  Stipend  —  Augmentation  —  Second 
Augmentation.  —  The  Commissioners  of 
Teinds,  having  once  granted  an  augmentation, 
are  not  precluded  from  granting  a  second  aug- 
mentation. Mitchell  v.  Officers  of  State,  1789, 
3  Pat.  140  * 

353.  Stipend— Augmentation  — Second 
Augmentation. — It  is  within  the  legal  powers 
of  the  Court  of  Teinds  to  receive  applications 
for  modifying  and  augmenting  the  stipends  of 
parochial  ministers  out  of  teinds  when  made 
m  regular  form,  and  to  determine  upon  them 
according  to  the  state  of  matters  at  the  time, 
and  the  merits  of  each  particular  case,  not- 
withstanding a  former  augmentation  since  the 
year  1707.  Minister  of  Frestonkirk  v.  E.  of 
Wemyss,  1808,  5  Pat.  210.  Affg.  3  Feb.  1808, 
F.  C. ;  M.  "  Stipend  "  App.  No.  6.  Minister  of 
Avondale  v.  D.  of  Hamilton,  1808,  5  Pat.  224  * 

354.  Stipend— Augmentation  — Second 
Augmentation  —  Contract  not  to  Apply 
for. — An  obligation  granted  by  the  minister  of 
a  parish  to  the  heritors,  that  on  withdrawing 
their  opposition  to  a  former  augmentation  of 
his  stipend  he  should  not  bring  another  during 
his  incumbency,  held  not  to  prevent  him  from 
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again  applying  for  one.  E.  of  Kellie,  9  Mar. 
1803,  F.  C. ;  M.  15710. 

355.  Stipend  —  Augmentation  —  Second 
Augmentation  —  Fifteen  Tears'  Limit— On 
11th  December  1793  an  interlocutor  granting 
an  augmentation  was  pronounced,  and  adhered 
to  on  14th  January  1795  ;  a  new  summons  of 
augmentation  was  executed  in  May,  and 
called  in  June  1809.  Held,  in  construing  the 
provision  in  the  stat  48  Geo.  in.  c  138,  s.  1, 
**  that  it  shall  not  be  competent  to  the  Lords  of 
Session  to  augment,0  until  the  expiration  of 
fifteen  years  from  and  after  the  date  of  the 
"last  final  decreet  of  modification/'  that  the 
period  was  to  be  calculated  from  14th  January 
1795  ;  and  as  fifteen  years  had  not  expired 
when  the  new  action  was  executed,  it  was 
incompetent.  Daun  v.  Heritors  of  Inch, 
6  June  1810,  F.  C.  Minister  of  Banchory- 
Ternary  in  note  to  above  * 

356.  Stipend— Augmentation— Warrand- 
ice in  Tack  of  Teinds.—  The  minister  of  a 
parsonage  is  not  barred  from  bringing  an 
augmentation  of  his  stipend  by  his  having 
previously  granted  a  tack  of  the  teinds  of  the 
parish  in  favour  of  the  patron,  which  he  was 
bound  to  warrant  from  fact  and  deed.  Stewart 
v.  E.  of  Fife,  14  May  1800,  F.  C. ;  M. "  Stipend  " 
App.  No.  4. 

357.  Stipend— Bond  by  Magistrates  in 
Security  of  Stipend  not  Incompetent— The 

magistrates  of  a  burgh  of  barony  granted  a 
bond  to  secure  payment  of  a  stipend  to  the 
minister  of  a  chapel  of  ease,  to  be  erected  into  a 
parish  church  of  the  burgh  by  a  decree  of  the 
Teind  Court,  the  granting  of  this  bond  having 
been  made  a  condition  of  the  decree.  Held 
(1)  that  the  Teind  Court  decree  erecting  the 
chapel  into  a  parish  church,  did  not  bar 
inquiry  into  the  lawfulness  of  the  bond ;  (2) 
that  the  bond  was  not  reducible  as  ultra  vires 
of  the  magistrates,  or  as  a  misappropriation  of 
the  burgh  funds.  Mags,  of  Kilmarnock  v. 
Aitken,  1849,  11  D.  1089 ;  21  J.  416  * 

358.  Stipend— Liability— Agreement  to 
Give  Stipend  to  Second  Minister— Lia- 
bility of  Burgh  Teinds  for  Stipend  to 
First  Minister  — Augmentation.— A  burgh 
became  bound  by  agreement  to  pay  600  merks 
to  a  second  minister,  and  in  course  of  time 
the  charge  was  recognised  by  the  Teind  Court, 
and  a  decree  of  modification  and  locality  pro- 
nounced, but  unaccompanied  by  a  decree  of 
erection.  Held  that  judgment  to  the  effect 
that,  so  long  as  the  conventional  payment 
exceeded  what  the  burgh  could  be  called  upon 
to  pay  out  of  its  teinds,  it  was  not  liable  in 
augmentation  of  the  stipend  of  the  second 
minister,  was  not  res  judicata  in  regard  to  the 
first  charge,  nor  settled  that  the  payment  was 
of  the  nature  of  teind ;  and  that  although  it 
exceeded  the  whole  teind  drawn  by  the  burgh, 
it  did  not  relieve  them  of  liability  for  future 
payments  to  the  first  minister,  to  the  extent  to 
which  they  had  been  made  for  a  period 
exceeding  the  years  of  prescription.  Question, 
whether  the  burgh  would  be  liable  in  the 


augmentations  to  the  first  minister.  Mags, 
of  Haddington  v.  Kennedy,  1858,  21  D.  729  ; 
31  J.  421* 

359.  Stipend  —  Liability  Arising  from 
Bights  of  Ownership  in  Area  of  Church,— 

Held  that  an  obligation  on  certain  incorpora- 
tions of  a  burgh  to  contribute  to  support  the 
second  minister  of  the  parish  in  which  the 
burgh  was  situated,  had  arisen  from  certain 
rights  of  ownership  in  the  area  and  seat-rents 
and  revenues  of  the  parish  church,  but  the 
incorporation  had  been  relieved  from  their 
obligations  by  a  statute,  whereby  the  incorpora- 
tions were  divested  of  their  rights,  and  the 
same  were  vested  in  trustees  for  the  purpose  of 
defraying  the  charges  of  the  church,  and 
paying  the  stipend  of  the  second  minister. 
Trinity  House  of  Leith  v.  Duff,  1865,  3  M. 
(H.  L.)  15  ;  4  Macq.  921 ;  37  J.  469  * 

360.  Stipend— Liability  — Liability  not 
Transferred  with  Property  of  Barony.— 

"The  common  good  and  property,  heritable 
and  moveable,  and  means  ana  revenues,  and 
income  of  every  description,"  of  "  the  barony 
of  Gorbals,"  was,  by  9  and  10  Vict.  c.  289, 
transferred  to  and  vested  in  the  magistrates 
and  town  council  of  Glasgow.  Held,  in  an 
action  raised  by  the  minister  of  the  parish  of 
Gorbals,  that  property  belonging  to  the  "  feuara 
and  villagers  of  Gorbals,  who  were  liable  for 
the  stipend  of  the  minister  of  the  parish  of 
Gorbals,  did  not  fall  under  this  clause,  and 
that  the  obligation  to  pay  the  pursuer's 
stipend  was  consequently  not  transferred  to 
the  magistrates  and  town  council  of  Glasgow. 
Houston  v.  Mags,  of  Glasgow,  1860, 22  D.  (H.  L.) 
10;  32  J.  516. 

361.  Stipend  —  Liability  —  Superior  — 
Security  Holder— Possessor  Whose  Name  is 
not  in  Locality  —  Person  Whose  Name  is 
in  Locality  but  Who  has  Ceased  to  be 
Proprietor. — A  person  who  has  a  bare  superi- 
ority over  lands,  or  one  who  has  a  security 
right  over  lands  on  which  no  possession  has 
followed,  and  who  has  not  intromitted  with 
the  fruits,  is  not  liable  for  minister's  stinend. 
Opinion  that  it  is  not  necessary  to  enable  a 
minister  to  use  his  decree  of  locality  against  a 
possessor  of  lands  localled  on  that  the  possessor's 
name  should  appear  in  the  locality.  Opinion 
that  a  proprietor  whose  name  appears  in 
the  decree  of  locality  ceases  to  be  Liable  for 
stipend  when  he  ceases  to  be  proprietor. 
Jackson  v.  Cochrane,  1873,  11  M.  475;  45  J. 
314* 

362.  Stipend  —  Liability  —  Teinds 
Mortified  by  Crown  to  One  Parish  Liable  in 
Stipend  to  Parish  where  Situated.— Teinds 
of  lands  situated  within  one  parish,  but 
mortified  by  the  Crown  to  the  minister  of 
another,  reclaimed  by  the  minister  of  the 
former.  Ferguson  v.  Officers  of  State,  1824, 
Shaw  (Teinds)  73. 

363.  Stipend  —  Liability  —  Teinds  of 
Lands  Disjoined. — On  the  same  day  on  which 
a  parish    was   divided,  a  stipend  was   alio- 
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cated  to  the  minister  of  the  original  parish, 
partly  out  of  the  teinds  of  the  disjoined  lands, 
and  he  and  his  successors  continued  to  draw  it 
for  more  than  a  century  and  a  half.  Held 
in  a  question  with  the  minister  of  the  dis- 
joined parish,  and  in  absence  of  the  decree  of 
disjunction,  that  it  was  to  be  presumed  that  it 
was  a  condition  of  the  disjunction  that  the 
minister  of  the  original  parish  should  have 
right  to  draw  stipend,  as  had  been  done  for  so 
long  a  period,  uommon  Agent  of  Abbotshall  v. 
Martin,  22  Nov.  1815,  F.  C> 

364.  Stipend  —  Liability  —  Teinds  of 
Lands  Disjoined— Private  Arrangement- 
Act  1617,  C  3. — A  stipend  was  modified 
in  1650,  but  no  locality  followed,  the  heritors 
apportioning  it  on  themselves  by  private 
arrangement.  In  1692  a  portion  of  the  parish 
was  disjoined  and  erected  into  a  new  parish.  In 
an  action  to  have  the  stipend  of  1650  localled 
upon  the  teinds  of  the  lands  left  in  the  parish, 
held  (1)  that  the  heritors  of  the  part  disjoined 
need  not  be  called ;  (2)  that  the  private 
arrangement  though  followed  fifty  years  did 
not  prevent  locality ;  and  (3)  that  the  stipend 
was  to  be  paid  though  exceeding  the  amount 
laid  down  as  a  maximum  by  1617,  c.  3.  Lord 
Blantyre  v.  Currie,  1714,  Robert.  88  * 

365.  Stipend  —  Liability  —  Teinds  of 
Lands  Disjoined  — -  Prescription.  —  In  a 
question  between  the  heritors  of  St  Cuth- 
bert's  parish,  Edinburgh,  and  the  minister 
of  North  Leith,  held  that  the  teinds  of  certain 
lands  formerly  belonging  to  St.  Cuthbert's, 
but  afterwards  annexed  quoad  omnia  to  North 
Leith,  were  liable  to  be  allocated  to  the 
minister  of  the  latter  as  stipend ;  and  not 
relevant  to  allege  that  they  had,  for  the  years 
of  prescription,  oeen  allocated  to  the  minister 
of  St.  Cuthbert's.  Johnston  v.  Heritors  of  St. 
CuthberVs,  3  Mar.  1802,  F.  C. ;  M.  14834. 

366.  Stipend— Liability— Teindaof  Lands 
Disjoined. — In  a  process  of  locality  it  appeared 
from  historical  and  other  evidence  that  certain 
lands  had  been  disjoined  from  the  parish  of  A 
and  annexed  to  the  parish  of  B,  but  the 
decree  of  disjunction  was  lost,  and  there  was 
no  evidence  of  its  precise  terms.  From  that 
time  down  to  1869  they  never  paid  stipend  to 
the  parish  of  B.  Circumstances  in  which  held 
that  the  disjunction  and  annexation  was  quoad 
omnia,  and  that  the  teinds  of  the  lands  in 
question  fell  to  be  localled  on  for  the  stipend 
of  B,  under  reservation  of  the  rights  of  the 
minister  of  A  to  payment  of  the  stipend  in  use 
to  be  paid  to  him  out  of  them  at  the  date  of 
the  disjunction.  Observed  that  the  circum- 
stance of  the  minister's  stipend  of   the  old 

Sarish  remaining  a  burden  on  the  teinds  of  the 
isjoined  lands  did  not  derogate  from  making 
the  land  part  of  the  new  parish  for  all  civil 
and  secular  purposes.  Fennel  v.  Malcolm, 
1869,  7  M.  1078;  41J.  640  * 

367.  Stipend  —  Liability  —  Teinds  of 
United  Parishes. — An  augmentation  of  a  mini- 
ster's stipend  must  be  allocated  on  each  of  two 
united  parishes  in  proportion  to  the  amount  of 


its  rental,  though  in  one  of  the  parishes  the 
teinds  belong  to  a  theological  college  as  titular, 
and,  in  the  other,  to  a  common  titular. 
Minister  of  JVhitekirk  <k  Tynningham  v.  The 
Heritors  db  Titulars,  22  Feb.  1809,  F.  C  * 

368.  Stipend— Overpayment— Account- 
ing.— A  single  heritor  in  a  parish  raised  an 
action  against  the  other  heritors,  setting  forth 
that,  under  interim  schemes  of  locality,  ne  and 
several  of  the  heritors  had  paid  more,  and 
others  less,  than  the  proportion  of  stipend  due 
by  them  respectively.  Held  that  he  was 
entitled  to  an  accounting.  Bryson  v.  Muir, 
1841,  4  D.  58* 

369.  Stipend— Overpayment— Account- 
ing in  Locality. — Held  not  competent,  in  a 
process  of  locality,  to  go  into  a  count  and 
reckoning  as  to  overpayments  by  heritors 
under  interim  schemes  of  locality.  Common 
Agent  v.  Heritors  of  Abemethy,  8  Dec.  1819, 
F.C.* 

370.  Stipend— Overpayment— Evidence. 
— Where  a  mutual  accounting  among  heritors, 
who  had  made  payments  of  stipend  under  an 
interim  decree  of  locality,  drew  back  for  forty- 
nine  years,  held  that  the  parties  claiming 
repetition  must  still  produce  reasonable  evi- 
dence of  their  having  actually  made  the  over- 
payments ;  and  question,  what  facts  and  pre- 
sumptions amount  to  such  evidence.  Weather- 
stone  v.  M.  of  TweeddaU,  1833,  12  S.  1  ; 
9  Fac.  1  * 

371.  Stipend  —  Overpayment  —  Interest. 
— Question,  in  regard  to  claims  among  heritors 
what  interest  is  due  on  overpayments  of 
stipend.  JVeatherstone  v.  M.  of  TweeddaU,  1833, 
12  S.  1  ;  9  Fac.  1* 

372.  Stipend— Overpayment— Interest. 

— Although  heritors  paid  under  a  final  scheme 
of  locality  from  1799  (but  which  was  reduced 
and  held  ad  interim  in  1801)  till  1829,  when 
a  final  rectified  scheme  was  fixed,  yet  held 
that  the  underpaying  heritors  were  liable 
in  interest  to  the  heritors  overpaying  on 
their  overpayments.  Buchanan  v.  Buchanan, 
1836, 16  S.  7* 

373.  Stipend— Overpayment—Over-Allo- 
cation  in  Former  Locality  Adjusted  in  New. 
— In  two  successive  localities  the  teinds  of 
certain  lands  were  localled  on  for  more  than 
the  juBt  proportion  of  each  augmentation,  in 
consequence  of  a  previous  decree  of  valuation 
not  being  produced ;  and  the  stipend  so 
localled  was  paid  by  the  heritor.  In  a  sub- 
sequent locality  the  decree  of  valuation  was 

S  reduced.  Held  that  as  under  the  previous 
ecrees  of  locality  the  heritor  must  continue 
to  pay  more  of  the  old  stipend  than  was  justly 
due,  in  localling  the  augmentation  she  should 
be  localled  on  for  so  much  less  of  the  aug- 
mentation. Robertson  v.  Machnight,  1873,  11 
M.  389  ;  45  J.  261  * 

374.  Stipend  — Overpayment— Prescrip- 
tion.—Although  a  decree  of  the  High  Com- 
mission cannot  be  derelinquished  by  overpay- 
ments, the  minister  may  acquire  a  right  to 
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these  overpayments  by  the  positive  prescription. 
Common  Agent  in  Locality  of  Madderty  v. 
Moray,  9  July  1817,  F.  6.  Morton  v.  Sir 
J.  Oswald,  1840,  15  Fac.  362  ;  3  D.  40  * 

375.  Stipend— Overpayment— After  Ap- 
probation— Prescription.— When  under  a 
decree  of  locality  payments  of  stipend  in 
excess  of  the  value  of  teinds  fixed  by  previous 
sub-valuation  and  decree  of  approbation  had 
been  made  for  more  than  forty  years,  held  that 
the  minister  had  not  acquired  right  to  have 
these  payments  continued.  Colquhoun  v.  Fogo, 
1873,  11  M.  919 ;  45  J.  567  * 

376.  Stipend  —  Overpayment—  Prior  to 
Approbation— Prescription.— When  for  more 
than  forty  years  payments  of  stipend  in  excess 
of  sub-valuations  of  teinds  had  been  made 
under  final  decrees  of  locality,  pronounced 
prior  to  decree  of  approbation,  held  that  the 
minister  had  acquired  right  to  have  these 
payments  continued.  Colquhoun  v.  Fogo,  1873, 
11  M.919;  45  J.  567* 

377.  Stipend  —  Overpayment  —  Repeti- 
tion.— Where  a  decree  of  modification  and 
locality  was  pronounced,  under  which  a 
heritor  paid  £60  of  stipend,  and  he  afterwards 
discovered  that  his  teinds  were  exhausted,  he 
was  not  entitled  to  repetition  from  the 
minister.  Haldane  v.  A  damson,  11  Dec.  1804, 
F.  C. ;  M.  "  Bona  and  Mala  Fides  "  App.  No.  3. 

378.  Stipend  —  Overpayment  —  Bepeti  - 
tion— Acquisition  of  Heritable  Bight— In 
three  successive  interim  schemes  of  locality, 
the  first  beginning  in  1799,  all  the  heritors 
were  localled  on  as  holding  heritable  rights  ; 
but  it  having  been  discovered  that  one  had  no 
such  right,  he,  in  1847,  got  one  from  the 
titular,  and  an  assignation  to  the  bygone 
teinds  from  1799.  Held  that  he  was  not 
entitled  to  be  localled  on  in  the  final  locality, 
as  possessing  a  heritable  right  earlier  than 
1847.  Lord  Kinnaird  v.  Common  Agent  in 
Locality  of  Errol,  1850,  13  D.  97  ;  22  J.  555 ; 
1852,  15  D.  34  ;  25  J.  22. 

379.  Stipend  —  Overpayment  —  Repeti- 
tion —  Bona  fide  Consumption  —  Interim 
Locality.— If  payments  of  stipend  are  made 
under  an  interim  decreet  of  locality,  there  is  [ 
an  implied  judicial  contract,  that  when  the 
obligations  of  the  heritors  are  determined  by 
final  decreet,  their  several  interests  shall  be 
adjusted  from  the  commencement  of  the 
process  according  to  the  true  state  of  their 
rights  and  obligations;  and  therefore  the 
claims  of  relief  thus  arising  cannot  be  affected 
by  the  length  of  time  during  which  the 
settlement  of  a  final  scheme  and  decreet  may 
have  been  delayed ;  nor  is  the  plea  of  bona 
fide  consumption  a  defence  against  such  claims 
of  relief.  Weatherstone  v.  M.  of  Tweeddale, 
1833,  12  S.  1 ;  9  Fac.  1* 

380.  Stipend  —  Overpayment  —  Repeti- 
tion—Bona  fide  Consumption.— Under  final 
decrees  in  two  successive  localities,  a  greater 
amount  of  stipend  was  laid  upon  a  heritor's 


lands  than  his  valued  teind,  and  paid  accord- 
ingly. Held  in  a  reduction  of  these  localities, 
and  repetition  by  this  heritor  against  another 
heritor,  that  the  defence  of  bona  fide  consump- 
tion was  well  founded,  until  the  first  inter- 
locutor of  the  Inner  House  reducing  the 
decrees.  Cuthbert  v.  Waldie,  1840,  2  D.  447  ; 
15  Fac.  412  * 

381.  Stipend  —  Overpayment  —  Bepeti- 
tion — Prescription.— An  heritor  brought  an 
action  against  the  Crown  for  repetition  of 
overpayment  of  stipend  during  a  course  of 
years  under  interim  decrees  of  locality, 
averring  that  the  whole  free  teinds  of  the 
under-paying  heritors,  other  than  those  allo- 
cated as  stipend  to  the  minister,  had  been  paid 
to  the  Crown  as  titular,  or  to  its  tacksman. 
The  Crown  pleaded  that  the  pursuer's  claim 
was  against  the  under-paying  heritors,  and 
not  against  the  Crown,  and  that  as  regarded 
payments  beyond  forty  years  it  was  prescribed. 
Held  that  neither  of  these  pleas  could  be 
satisfactorily  disposed  of  without  inquiry  into 
the  facts,  and  a  remit  to  that  effect  'made 
before  answer.  Mackenzie  v.  Lord  Advocate, 
1872,  44  J.  532 ;  9  S.  L.  R.  602. 

382.  Stipend  —  Overpayment  —  Bepeti- 
tion — Teind  Court. — A  claim  of  repetition 
and  accounting  for  overpayments  of  stipend 
is  incompetent  in  the  Teind  Court.  Lawson  v. 
Lindsay,  1822,  Shaw  (Teinds)  32. 

383.  Stipend  —  Overpayment  —  Valua- 
tion.— Where  payments  of  stipend  in  excess 
of  a  sub- valuation  of  teinds  had  been  made  for 
more  than  forty  years  under  a  final  decree  of 
locality,  and  the  sub-valuation  had  been 
abandoned,  and  a  decree  of  valuation  of  the 
High  Court  obtained,  held  that  the  decree  of 
the  High  Court  fixed  the  amount  of  the  teind, 
and  that  the  minister  had  no  right  to  have 
the  overpayments  continued.  Colquhoun  v. 
Fogo,  1873,  11  M.  919  ;  46  J.  567  * 

384.  Stipend— Underpayment— Arrears. 

—Where  in  a  locality  lands  are  erroneously 
assumed  to  be  held  cum  decimis  inclusis,  and 
owing  to  consequent  deficiency  of  teind  the 
full  modified  stipend  is  not  localled,  though 
the  minister  successfully  challenge  the  as- 
sumed decimce  inclusce  right,  he  is  not  entitled 
to  recover  bygone  arrears  of  stipend.  Elder  v. 
Fothringham,  1869,  7  M.  341 ;  41  J.  199  * 

385.  Stipend— Prescription.— An  heritor 
having  paid  stipend  for  upwards  of  forty  years, 
under  a  final  locality,  held  that  the  minister 
had  acquired  a  prescriptive  right  thereto. 
Bain  v.  Officers  of  State,  1858,  20  D.  1006 ;  30 
J.  617* 

386.  Stipend— Process— Petitory  Action. 

— It  is  not  incompetent  for  a  minister  to  raise 
a  petitory  action  for  stipend,  instead  of  charg- 
ing upon  the  decree  of  locality ;  but  observed 
that  if  needless  additional  expense  is  occasioned 
thereby  the  minister  may  be  found  liable  in 
expenses.  Cameron  v.  (misholm-Batten,  1869, 
7  M.  565  ;  41  J,  299  * 
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387.  Stipend  — Second  Minister.  —  The 

second  minister  of  a  parish  has  no  right  to 
stipend  from  the  teinas  unless  by  a  special 
arrangement.  Buist  v.  Cheap*,  1822,  Shaw 
(Teinds)  23. 

388.  Stipend— Victual  Stipend— "Bolls 
Rendering  Half  MeaL" — A  specified  number 
of  bolls  of  oats,  "  rendering  half  meal,"  fixes  a 
minimum  and  must  be  paid  in  full,  although 
they  yield  more  meal.  Wallace  v.  Don,  7  Feb. 
1812,  F.  C. 

389.  Stipend— Victual  Stipend— Conver- 
sion— Fiars  Prices. — A  minister  is  entitled 
to  the  selling  prices  of  the  victual  due  on 
bygone  stipend,  and  not  merely  to  the  fiar 

5 rices.     Wright  v.  Binning,  8  Dec.  1801,  F.  C. ; 
[.  14833. 

390.  Stipend— Victual  Stipend— Conver- 
sion—Fiars  Prices.— In  modifying  a  stipend, 
although  the  quantity  is  declared  in  victual, 
yet  it  must  be  payable  according  to  the  fiar 
prices ;  and  this  rule  applies  where  the  teinds 
have  been  valued  in  victual,  and  have  been 
surrendered.  Maxwell  v.  Dow,  2  June  1813, 
F.C.* 

391.  Stipend— Victual  Stipend— Conver- 
sion—  Fiars  Prices. — Although  the  whole 
teinds  of  a  parish  be  modified  as  stipend  to  the 
minister,  the  court  cannot  authorise  him  to 
draw  it  in  kind,  but  must  ordain  it  to  be  paid 
by  the  fiars  prices,  in  terms  of  the  11th  section 
of  the  48  Geo.  in.  c.  138.  Smith  v.  D.  of 
Portland,  22  June  1814,  F.  C. 

392.  Stipend— Victual  Stipend— Conver- 
sion—Standard  of  Price.— If  victual  is  pay- 
able between  Yule  and  Candlemas  in  money, 
the  minister  is  not  entitled  to  the  highest,  but 
only  to  the  medium  price  of  meal  at  the 
nearest  regular  market.  E.  of  BreadaWane  v. 
Fraser,  1823,  2  S.  218. 

393.  Stipend— Victual  Stipend— Conver- 
sion—Fiars  Prices.— Two  augmentations 
having  been  modified  prior  to  the  Act  1808, 
but  no  final  scheme  of  locality  made  up  for 
several  years  after,  held  that  the  rates  of 
conversion  for  victual  stipend  were  the  fiars 
prices  for  the  seven  years  preceding  each 
augmentation  respectively,  ana  not  those  for 
the  period  subsequent  thereto.  E.  of  Hopetoun 
v.  Common  Agent  of  Inverkeithing,  1832,  10  S. 
361 ;  7  Fac.  270  * 

394.  Stipend— Victual  Stipend— Conver- 
sion.— A  stipend  was  modified  in  1812  at  660 
ling  fish,  1200  cans  of  oil,  236  lisponds  of 
butter,  and  £1,  12s.  in  money.  The  money 
value  in  1869  and  previous  years  was  about 
£475,  but  the  heritors  denied  that  there  were 
teinds  in  the  parish  beyond  £254,  and  the 
minister  had  never  drawn  beyond  that  amount. 
In  a  new  process  of  augmentation  and  locality 
at  the  minister's  instance,  on  the  allegation 
that  there  were  unvalued  teinds  in  the  parish, 
there  being  no  opposition,  the  stipend  was 
converted  into  £300  in  money,  with  £10  for 
communion  elements.  Smith  v.  Heritors  of 
Uwt9  1870,  9  M.  305  * 


395.  Stipend— VictualStipend— Standard 
of  Measure. — The  Linlithgow  is  the  regulating 
measure  as  to  victual  stipend,  although  it  be 
payable  in  money  according  to  the  highest  fiars 
of  a  county,  and  not  the  local  measure  of  the 
county;  and  therefore  held  that  although  the 
measure  in  Bute  was  about  30  per  cent,  neater 
than  the  Linlithgow,  the  heritors  were  bound 
to  pay  only  such  a  proportion  of  the  fiars  prices 
of  Bute  as  corresponded  with  the  Linlithgow 
measure.  Minister  of  Rothesay,  24  May  1820, 
F.  C* 

396.  Teinds— Court— Procedure— Print- 
ing.— The  enactment  prohibiting  written  ar- 
gument in  the  Outer  House  applies  as  well  to 
teind  cases  as  to  Court  of  Session  cases.  Mags, 
of  Edinburgh  v.  Learmonth,  1855,  18  D.  77  ; 
28  J.  22  * 

397.  Teinds— Decima  incluss— Circum- 
stances where  Sight  did  not  Exist— A  feu- 
charter,  dated  in  1558,  conveyed  half  of  the  lands 
of  B, "  una  cum  decimis  diet,  garbalibus  "  of  the 
same,  u  semper  et  hucusque  per  predecessores 
nostras    tenen.   predictarum    terrarum    con- 

i'unctim  et  pro  indiviso  ultra  memoriam 
lominis  assedatis  et  locatis,"  and  of  which 
the  reddendo  was  "  summam  duodecim  librarum 
et  sex  solidorum,"  etc  Held  not  sufficient  to 
exempt  the  lands  from  stipend  as  held  cum 
decimis  inclusis,  seeing  that  it  was  proved  by  a 
lease,  dated  in  1550,  that  the  lands  and  teinds 
had  been  let  at  separate  and  distinct  rente. 
Badenach  v.  Ogilvte,  15  Jan.  1800,  F.  C. ; 
M.  "  Teinds  MApp.  No.  7. 

398.  Teinds— Decima  inclusa— Circum- 
stances where    Right    did    not  Exist— 

Although  the  titles  of  a  heritor  bore  that  the 
lands  were  held  "cum  decimis  inclusis  et 
nunquam  antea  separatis,"  yet  as  it  appeared 
from  a  charter  in  1577  that  the  lands  and 
teinds  had  been  f eued  for  part  of  separate  and 
distinct  reddendos,  held  that  there  was  no 
exemption  from  stipend.  Wemyss  v.  Heritors 
ofNewburn,  15  Jan.  1800,  F.  C. ;  M.  "  Teinds  " 
App.  No.  7. 

399.  Teinds— Decima  indusa— Circum- 
stances where  Sight  did  not  Exist— A 

separate  reddendo  for  lands  and  for  teinds  is 
a  good  objection  to  a  decimce  inclusce  right. 
Wedderburn  v.  Ramsay,  1822,  Shaw  (Teinds) 
29. 

400.  Teinds— Decima  inclusa— Exemp- 
tion Becognised  in  Localities— Prescription. 
— Where  no  words  such  as  are  necessary  to  con- 
stitute a  decima  inclusa  right  of  teinds  appeared 
in  titles  until  nearly  half  a  century  subsequent 
to  the  statute  of  annexation  in  1587,  ana  the 
lands  were  recognised  in  a  sub-valuation  and 
in  various  localities  as  exempt  from  payment 
of  teind  on  the  ground  of  such  right,  question. 
as  to  the  effect  of  the  positive  prescription  in 
such  case.  E.  of  Hopetoun  v.  Ramsay,  1846; 
5  Bell  89.    Affg.  3  D.  685 ;  16  Fac  713* 

401.  Teinds  — Decima  inclusa— Lands 
and  Teinds  Feued  for  cumulo  Feu-Duty. — 
Question,  whether  feuing  lands  and  teinds  for  a 
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eumulo  feu-duty  U  a  separation  of  stock  from 
teind,  so  as  to  render  inaccurate  the  description 
"  nunqnam  antea  separatis."  D.  of  Atholfs  Trs. 
v.  Common  Agent  in  Locality  of  Caputh,  1864, 
2  M.  1133 ;  36  J.  566  * 

402.  Teinds  — Decima  inclnsa  —  Prima 
facie  Case.— A  heritor  founded  on  a  decimal 
inclusce  right  to  his  teinds,  and  objected  to  any 
augmentation  being  granted.  Held  that  a 
prima  facie  case  of  possession  of  a  decima 
inclusce  right  had  not  been  made  out,  and 
augmentation  granted.  Kerr  v.  M.  of  Tweeddale, 
1867,  5  M.  592 ;  39  J.  298  * 

403.  Teinds— Decima  inclnsa— Regular 
Clergy. — There  can  be  no  decimal  inclusce  right 
to  land  which  has  not  originally  flowed  from 
regular  clergy.  Officers  of  State  v.  Stewart,  1858, 
20  D.  1331 ;  30  J.  733.  D.  of  AthoWs  Trs.  v. 
Common  Agent  in  Locality  of  Caputh,  1864, 2  M. 
1133  ;  36  J.  566  * 

404.  Teinds  —  Decima  inclnsa  —  Res 
judicata. — Circumstances  under  which  it  was 
found  that  a  party  had  not  shown  that  he  held 
a  dedma  inclusai  right  or  res  judicata,  to  the 
effect  of  exempting  his  lands  from  being 
localled  on  with  reference  to  an  interim 
scheme.  Dickson  v.  Common  Agent  in  the 
Locality  of  Biggar,  1828,  Shaw  (Teinds)  174. 

405.  Teinds— Decima  inclnsa— Right 
Given  Effect  to  after  Decree  of  Locality. 
— Effect  given  to  a  decimce  inclusce  right,  dis- 
covered after  a  decree  of  locality  and  payments 
under  it.  Lord  Dundas  v.  Bremner,  1823, 
Shaw  (Teinds)  41. 

406.  Teinds— Decima  inclnsa— Terms 
of  Clause  Giving  Right  —  Charters  from 
the  commendator  and  convent  of  Inchcolm, 
in  1550  and  1568,  and  confirmed  by  the 
Crown  in  1584,  conveying  teinds  "cum 
decimis  garbalibus  earundem  incluais  quae 
adhuc  nunquam  a  stipite  separatee  fuerunt  sed 
junctim  cum  fundo  locabuntur,"  held  sufficient 
to  exempt  for  stipend.  Melville  v.  Heritors  of 
Leslie,  15  Jan.  1800,  F.  C. ;  M.  "  Teinds  "  App. 
No.  7. 

407.  Teinds  — Decima  inclnsa— Terms 
of  Clause  Giving  Right— Lands  are  not 
teind  free,  or  exempted  from  the  burden  of 
ministers*  stipend,  if  the  titles  do  not  bear  a 
clause  "  cum  decimis  inclusis  et  nunquam  antea 
separatis."  Hay  v.  Common  Agent  in  the 
Locality  of  Alyth,  7  Feb.  1810,  F.  C  * 

408.  Teinds— Decima  inclnsa  —  Terms 
of  Clause  Giving  Right— Lands  held  "  cum 
decimis  inclusis  et  nunquam  antea  separatis," 
found  to  be  teind  free,  and  exempted  from  the 
burden  of  ministers'  stipend.  Auchterlony  v. 
Common  Agent  in  Locality  of  Carmylie,  23  Mav 
1810,  F.  C  * 

409.  Teinds— Decima  inclnsa  — Terms 
of  Clause  Giving  Right— A  clause  giving 
a  right  to  lands  "cum  decimis  garbalibus 
earundem  inclusis  omnibus  retroactis  ultra 
hominum  memoriam  abseque  divisione  semper 


simul  assedebantur,"  found  equivalent  to  a 
clause  "cum  decimis  inclusis  et  nunquam 
antea  separatis."  Beatson  v.  Common  Agent  of 
Burntisland,  5  Feb.  1812,  F.  C  * 

410.  Teinds— Decima  inclnsa  —  Terms 
of  Clause  not  Giving  Right— Where  lands 
are  held  "  cum  decimis  inclusis  *  merely,  with- 
out the  addition  "nunquam  antea  separatis," 
the  heritor  is  not  exempt  from  payment  of 
stipend .  College  of  Glasgow  v.  Monteith,  1 6  June 
1813,  F.  C  * 

411.  Teinds— Decima  inclnsa  — Terms 
of  Clause  not  Giving  Right— In  1676  the 
magistrates  of  Glasgow  granted  a  feu-disposi- 
tion of  certain  waste  lands  feued  to  themselves 
previous  to  the  Act  of  Annexation  in  1587. 
The  deed  was  granted  with  consent  of  the  arch- 
bishop as  titular  of  the  teinds,  and  bore  to  be 
with  the  teinds  "  never  of  befor  separat  yrfra." 
This  feu-disposition  was  ratified  by  Act  of 
Parliament  in  1681.  In  a  locality,  certain 
objectors  now  founded  on  that  deed  as  giving 
them  a  decima  inclusce  right  to  the  teinds. 
Held  (1)  that  the  terms  of  the  deed  were 
inconsistent  with  the  notion  of  there  having 
been  a  decima  inclusce  right  in  the  magistrates 
before  the  date  of  the  disposition ;  (2)  that  the 
Act  of  Parliament  could  not  validate  a  right 
which  the  granters  could  not  validly  create. 
Bain  v.  Officers  of  State,  1858, 20  D.  1006 ;  30  J. 
617* 

412.  Teinds— Decima  inclnsa  —  Terms 
of  Clause  not  Giving  Right  —  In  the 
locality  exemption  was  claimed  for  certain 
lands,  in  respect  of  decima  inclusai  right.  The 
most  ancient  titles  were  charters  granted  by 
various  ecclesiastical  dignitaries  of  the 
bishopric  of  Dunkeld  anterior  to  the  Reforma- 
tion, feuing  out  the  lands  and  teinds  for  the 
eumulo  feu  and  teind  duty,  "  f re  fra  payment 
of  quhatsuevir  teinds  qlks  war  gadent  and 
vpliftit,  be  the  tenants  occuparis  of  the  saids 
lands  past  memor  of  man,  and  neuir  separated 
fra  the  ground."  The  charters  were  confirmed 
by  the  Crown  prior  to  the  Act  of  Annexation 
1587  ;  and  in  the  more  modern  titles  the  lands 
were  described  as  "cum.;  decimis  inclusis  et 

?U8B  nunquam  ab  ante  a  trunco  separatee 
uerunt."  Held  that  the  description  in  the 
charters  before  1587  was  not  equivalent  to 
"cum  decimis  inclusis  et  nunquam  antea 
separatis."  D.  of  AthoWs  Trs.  v.  Common 
Agent  in  Locality  of  Caputh,  1864,  2  M.  1133 ; 
36  J.  566  * 

413.  Teinds— Decima  inclnsa  — Terms 
of  Clause  not  Giving  Right— Confirmation 
by  King  or  Pope.— A  clause  in  a  feu-charter 
flowing  from  one  of  the  privileged  orders  of 
the  regular  clergy  before  the  Reformation  in 
these  terms,  "una  cum  universis  dictarum 
terrarum  decimis  garbalibus  exceptis  decimis 
vicariede  Barry  debitis  et  consuetis  quequidem 
decime  hactenus  nunquam  separabantur  a 
stepite  et  trunco,"  held  not  to  confer  a  good 
decimal  inclusai  right  to  the  teinds,  the  word 
indusa,  or  any  equivalent,  not  being  used, 
while  the  terms  of  the  clause  and  the  ascer- 
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tained  history  of  the  lands  showed  that  in 
early  times  the  stock  and  teind  had  been  held 
by  different  proprietors.  Question,  whether 
confirmation  by  tne  king  or  pope  was  essential 
to  the  validity  of  a  grant  of  chnrch  lands 
"cum  decimis  inclusis  et  nunquam  antea 
separatie."  E.  of  Dalhousie  v.  Isomers,  1864, 
2  M.  1349  ;  36  J.  682  * 

414.  Teinds— Decima  inchis©— Title.— 
A  charter  by  the  commendator  and  convent  of 
the  priory  of  St.  Andrews,  prior  to  1587,  held 
a  sufficient  title  to  found  a  decvmce  inclusat 
right.  Lawson  v.  Lindsay,  1822,  Shaw  (Teinds) 
32. 

415.  Teinds— Decima  Inclufwe— Title- 
Chapter— Ultra  vires.— A  charter  granted 
in  1550  by  the  sub-dean  and  chapter  of  a 
cathedral  church  sede  vacante  of  lands  cum 
decimis  inclusis,  was  ineffectual  to  confer  an 
immunity  from  teinds.  Opinion,  that  the 
grant  in  question,  if  otherwise  competent, 
would  have  been  ultra  vires  of  the  sub-dean 
and  chapter,  as  being  an  alienation,  not  a  mere 
act  of  administration.  Officers  of  State  v. 
Stewart,  1858,  20  D.  1331 ;  30  J.  733  * 

416.  Teinds— Decima  inclusa— Titular— 
Right  of  Titular  to  Object— In  a  process  of 
locality,  held  that  the  Crown,  being  patron 
and  titular  of  the  parish,  had  title  ana  interest 
to  appear  and  object  to  a  claim  by  a  heritor  to 
have  a  decima  inclusm  right  to  his  lands  sus- 
tained. Officers  of  State  v.  Stewart,  1858,  20  D. 
1331 ;  30  J.  733  * 

417.  Teinds  —  Liability  —  Amount  — 
Alleged  Restriction  to  a  Modified  Sum- 
Payments  to  Stipendiary.— In  1726  an  heir 
of  entail  having  right  to  the  titularity  of  a 
parish,  directed  his  factor  to  receive  from  a 
burgh  a  modified  sum  in  full  of  teinds,  with- 
out prejudice  to  the  titular's  right  to  demand 
payment  in  after  years  of  the  "full  tack-duty. w 
The  modified  sum  continued  to  be  paid  till 
1810,  when  the  entailed  estate,  including  the 
titularity,  passed  to  a  series  of  heirs  who  did 
not  represent  the  former  possessors.  No 
payment  of  teinds  was  thereafter  made  bv  the 
burgh  to  the  titular.  In  1862  a  demand  was 
made  by  the  titular  for  surplus  teinds  from 
1830  to  1862,  on  the  assumption  that  the  teinds 
prior  to  1830  had  been  exhausted  by  payments 
of  stipend.  Plea  by  the  defenders,  that  the 
claim  for  teinds  was  restricted  by  usage  to 
the  modified  sum,  repelled.  Observed,  that 
although  a  party  paying  in  bona  fide  teinds  to 
and  receiving  discharges  from  one  assuming  on 
a  colourable  title  to  be  titular,  may  plead  such 
discharges  against  a  demand  for  arrears  of 
teinds  by  the  true  titular,  discharges  by  a 
stipendiary  cannot  be  pleaded  against  a  demand 
by  the  titular  for  surplus  teinds.  D.  of 
Buccleuch  v.  Mags,  of  Sanquhar,  1865,  4  M. 
198  ;  38  J.  127* 

418.  Teinds  —  Liability  —  Amount  — 
Current  Lease. — Circumstances  under  which 
the  current  lease  was  held  to  be  the  rule  for 
ascertaining  the  value  of  the  lands,  although 
it  appeared  from  a  proof  that  the  rent  could 


not  be  realised  from  them.  Caddel  v.  Burns, 
1827,  Shaw  (Teinds)  129  ;  2  Fax.  527. 

419.  Teinds  —  Liability  —  Amount  — 
Division  of  cumulo  Valuation  by  Merka.— 

A  division  of  cumulo  valuation  of  teinds  in 
Argyllshire  made  according  to  merks,  and  not 
valued  rent.  Campbell  v.  Maclachlan,  1822, 
Shaw  (Teinds)  19. 

420.  Teinds— Liability— Amount— Lands 
and  Fishings  Let  for  cumulo  Bent.— In 
fixing  the  teindable  rent,  regard  must  be  had 
to  that  rent  which  is  bona  fide  paid  for  the 
land,  or  which  the  land  is  truly  worth  when 
let  for  agricultural  purposes;  and  therefore 
when,  as  in  Shetland,  lands  and  fishings  are 
let  for  a  cumulo  rent,  held  that  the  teindable 
rent  was  only  that  effeiring  to  the  land.  Wat- 
son v.  Heritors  of  Northmavine,  7  Mar.  1821, 
F.C.* 

421.  Teinds— Liability— Amount— Lands 
Let  at  Will. —Where  lands  are  let  at  will,  it 
is  not  competent  to  ascertain  their  value  by 
a  speculative  calculation  of  their  being  let  on 
leases  of  nineteen  years.  Anderson  v.  Heritors 
ofBersay  <&  Harray,  1828,  Shaw  (Teinds)  166. 

422.  Teinds— Liability— Amount— Lands 
Used  as  Public  Parka— Lands  belonging  to 
the  city  of  Edinburgh,  and  used  as  public 
parks,  but  also  yielding  rent  as  pasture  lands 
— assuming  them  to  be  teindable — held  capable 
of  being  localled  upon  without  a  decree  of 
valuation,  by  taking  one-fifth  of  the  present 
rent  as  teind,  parsonage  and  vicarage.  Lear- 
month  v.  City  of  Edinburgh,  1857,  20  D.  190 ; 
30  J.  103* 

423.  Teinds— Liability— Amount— Modus 
— Arrears. — Entries  in  an  old  rental-book  of 
pavments  of  a  specified  amount  of  teind-duty 
held  sufficient  evidence  of  a  modus,  according 
to  which  the  titular  was  entitled  to  enforce 
payment  of  arrears.  Westenra  v.  APXeill, 
1826,  4  S.  603  * 

424.  Teinds— Liability— Amount— True 
Value  of  Lands.— A  titular,  where  no  tack  of 
the  teinds  has  been  granted,  is  entitled  to 
payment  of  them  from  the  proprietor  of  the 
lands  according  to  their  true  value,  and  not 
according  to  the  rent  in  the  current  lease  of 
the  lands.  Cheshire  v.  D.  of  Portland,  1828, 
6  S.  808 ;  3  Fac  867  * 

425.  Teinds  —  Liability  —  Bygones  — 
Amount— Present  BentaL  —  Held  that  in 
a  claim  for  bygones  the  present  rental  is  the 
presumptive  rule  retro,  except  in  so  far  as  the 
heritor  can  prove  a  less  rental.  Easton,  etc.  v. 
Stirling,  1733,  1  Pat.  90 ;  M.  1717  * 

426.  Teinds— Liability— Bygones— Pay- 
ment to  Minister.— Payment  of  a  certain  rate 
in  name  of  teinds  to  the  minister  for  forty 
years  without  challenge  from  the  titular,  held 
to  be  a  bona  fide  payment  quoad  the  whole 
teinds,  and  to  exoner  the  heritor  of  all  bvgones. 
Easton  v.  Stirling,  1733,  1  Pat  90 ;  M.  1717  * 

427.  Teinds  —  Liability  —  Bygones. — A 

proprietor  of  lands,  who  was  tenant  of  teinds 
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payable  out  of  them,  possessed  after  the 
expiration  of  his  lease  on  tacit  relocation.  An 
inhibition  was  executed  by  the  titular  in  1776, 
who  brought  an  action  for  bygone  teinds  in 
1783,  but  it  fell  asleep ;  ana  the  tenant,  in 
1785,  obtained  decree  of  valuation  of  the  teinds. 
Held  that  the  titular  was  not  entitled  to  claim 
the  bygone  teinds  prior  to  1776,  but  only  the 
teind-duties  since  the  date  of  the  decree  of 
valuation.  Urquhart  v.  E.  of  Moray,  10  Dec. 
1823,  P.  C. ;  2  S.  567  * 

428.  Teinds  —  Liability  —  Archdean's 
Lands. — Question,  whether  lands  formerly  held 
by  the  archdean  of  St.  Andrews  be  exempted 
from  teinds  as  glebe.  Cook  v.  Cheape,  1824, 
Shaw  (Teinds)  71. 

429.  Teinds— Liability— Burgage  Lands. 

— It  is  not  a  ground  for  exempting  lands  from 
the  payment  of  teind  that  they  are  held  burgage. 
Learmonth  v.  City  of  Edinburgh,  1859,  21  D. 
890 ;  31J.  491  * 

430.  Teinds— Liability— Exemption  by 
Immemorial  Consuetude.  —  As  the  King^ 
Park  of  Holyrood  has  never  been  subject  to 
payment  of  stipend  or  of  teind,  the  Crown  is, 
by  immemorial  consuetude,  exempt  from 
paying  teind  for  the  lands  forming  the  park, 
and  consequently  no  claim  can,  in  respect 
thereof,  be  made  against  the  hereditary  keeper 
or  ranger,  although  the  fruits  are  conveyed  to 
him.  Gilchrist  v.  E.  of  Haddington,  1829, 
Shaw  (Teinds)  200 ;  5  Fac.  108. 

431.  Teinds— Liability— Fish  Landed  at 
a  Port  —  Export.  —  The  minister  of  North 
Leith  has  right  to  teind-duty  on  all  fish 
brought  into  Newhaven  and  Leith,  unless 
brought  there  for  exportation  and  afterwards 
exported ;  and  in  respect  of  an  established 
practice  to  that  effect,  the  right  exists  even 
where  it  appears  that  teind  has  been  already 
drawn  by  the  minister  of  the  parish  where  the 
fish  are  caught.  Dr.  Johnstone  v.  Chalmers, 
1781,  2  Pat  559. 

432.  Teinds— Liability— Fish  Landed  at 
a  Port — Export. — It  having  been  found  that 
teind  was  exigible  of  all  fish  brought  into  the 
port  of  Leith,  "  excepting  only  such  fish  as 
shall  be  imported  for  exportation,  and  are 
afterwards  exported,"  held  (1)  that  this  ex- 
emption applied  to  such  fish  only  as  should  be 
declared  at  the  time  of  importation  to  be 
intended  for  exportation ;  but  that  a  drawback 
would  be  allowed  of  the  teind  paid  on  fish 
actually  exported,  although  no  intimation  had 
been  given  at  the  time  of  importation;  (2) 
that  the  exemption  and  drawback  applied  to 
fish  sent  out  of  Scotland  by  land  as  well  as  by 
sea.    Scott  v.  Methuen,  1851,  13  D.  991 ;  23  J. 

45a 

433.  Teinds  —  Liability  —  Glebe.  —  Land 
which  has  been  parson  or  vicar's  glebe  is  teind 
free,  although  possessed  by  a  layman,  unless 
teind  has  been  paid  within  forty  years. 
Cranstoun  v.  Elliot,  1800,  M.  "Stipend"  App. 
No.  3. 


434.  Teinds— Liability— Intimation.— An 

intimation,  without  an  inhibition,  is  sufficient 
to  put  the  proprietor  on  his  guard  that  the 
titular  is  to  draw  the  teinds.  Cheshire  v.  D.  of 
Portland,  1828,  6  S.  808 ;  3  Fac.  867  * 

435.  Teinds— Liability— Kindly  Tenants 
of  Lochmaben. — The  king's  kindly  tenants  of 
Lochmaben,  as  possessing  a  right  of  property 
in  their  lands  capable  of  being  f  eudaMsea,  are 
liable  in  a  rateable  proportion  of  teind-duties 
for  payment  of  stipend.  M.  of  Queensberry  v. 
Wright,  1838,  16  S.  439  ;  13  Fac.  378* 

436.  Teinds— Liability— Lands  Dissolved 
from  the  Crown,  —  Lands  which  have  been 
dissolved  from  the  Crown,  and  become  the 

Property  of  a   subject,  are   liable  to  teind. 
)enny  v.  Macdowall,  1830,  Shaw  (Teinds)  239. 

437.  Teinds— Liability— Lands  Fened  to 
a  Subject  and  Subsequently  Acquired  by 
the  Crown. — Lands  which  nave  been  once 
feued  out  to  a  subject  remain  liable  to  the 
burden  of  teind,  though  subsequently  acquired 
by  the  Crown.  Common  Agent  of  Linlithgow  v. 
Officers  of  State,  1829,  Shaw  (Teinds)  227; 
5  Fac.  130. 

438.  Teinds— Liability— Lands  Mortified 
by  a  Private  Person  as  Glebe.  — Lands 
mortified  by  a  private  individual,  as  a  glebe,  etc., 
to  the  minister  of  a  parish,  is  not  teind  free. 
Wilson  v.  Agnew,  1831,  9  S.  357 ;  6  Fac.  256  * 

439.  Teinds— Liability  — Lands  Partly 
Valued— Bemainder  not  Teind  Free.— The 
barony  of  A  contained  several  lands,  and 
among  others,  "the  lands  of  S  and  acres 
thereof."  Decree  of  valuation  of  the  barony, 
in  1697,  declared  that  there  were  "40  acres 
about  S,  and  that  each  acre  is  worth  25 
merks  yearly,  extending  the  haill  to  1000 
merks  ;  and  that  200  merks  is  the  teind." 
The  whole  lands  passing  under  the  denomina- 
tion of  the  lands  of  S  were  about  150  acres. 
In  1836  the  proprietor  of  part  of  the  lands  of 
S  called  B  objected  to  their  being  localled  on 
for  stipend,  in  respect  that  they  were  not  part 
of  the  40  acres  above  specified,  and  were 
therefore  teind  free.  Held  that  the  lands  of  B 
were  not  teind  free,  but  were  liable  to  a 
portion  of  the  cumuh  teind  effeiring  to  the 
lands  of  S.  Tainsh  v.  Scarlett,  1837,  15  S. 
1120. 

440.  Teinds— Liability— Lands  Divided 
without  Allocation  of  Valued  Teind— 
Parties  Intromitters— Interest  on  Arrears. 
— Subsequent  to  a  decree  of  valuation  of  teinds 
the  lands  were  divided  and  sold  to  different 
persons.  No  process  of  division  or  allocation 
of  the  valued  teind  was  brought.  Payment  of 
the  valued  teind  to  the  titular  was  not  made 
for  several  years.  Held  that  the  titular  was 
entitled,  under  the  decree  of  valuation,  to 
recover  from  any  parties  intromitters  with  the 
fruits  of  the  lands,  to  the  amount  of  their 
intromissions,  the  valued  teind,  so  long  as  the 
cumnlo  value  was  not  divided  in  a  proper 
process.  Circumstances  in  which  interest  was 
not  allowed  on  a  claim  by  a  titular  for  arrears 
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of  teind-duty.  Glasgow  University  v.  Pollok, 
1868,  6  M.  878;  40  J.  428* 

441.  Teinds  -  Liability  —  "Labores" 
Held  by  Cistertian  Nuns  — Gum  decimis 
inclusis.  —  Lands  called  "  labored,11  which 
belonged  to  the  Cistertian  nuns  prior  to 
1216,  were  exempt  from  teind  only  when  in 
their  personal  occupation;  and  therefore  held 
that  the  exemption  did  not  exist  where  they 
had  been  transferred  to  a  third  party,  although 
they  were  so  "  cum  decimis  inclusis,"  but  not 
with  the  addition  "  nunquam  antea  separatis." 
Lord  Blardyre  v.  Kennedy,  1838,  1  D.  148 ; 
14  Fac.  126  * 

442.  Teinds  -  Liability  -  "Labores" 
Held  by  Knights  Hospitallers.  —  Question, 
whether  certain  lands  which  had  belonged  to 
the  order  of  Knights  Hospitallers  could  be 
regarded  as  haying  been  "  labores "  while  pos- 
sessed by  the  Hospitallers,  and  so  privileged 
from  payment  of  teind.  E.  of  Hopetoun  v. 
Ramsay,  1841,  3  D.  685  ;  16  Fac.  763> 

443.  Teinds  —  Liability  —  Novalia  - 
"  Labores." — Question,  whether  lands  formerly 
belonging  to  the  Cistertian  monks,  and  erected 
into  a  temporal  lordship  in  the  year  1587, 
"  cum  decimis  inclusis,"  are  exempted  from  the 
payment  of  stipend,  if  it  appear  that  they 
were  either  novalia  (that  is,  lands  brought  into 
culture  for  the  first  time  by  the  monks),  or 
labores  (that  is,  lands  cultivated  propriis  mani- 
bus  et  suis  sumptibus).  College  of  Glasgow  v. 
Monteith,  16  June  1813,  F.  0* 

444.  Teinds— Liability— Novalia. —Cir- 
cumstances where  lands  not  shown  to  be 
novalia,  and  so  not  exempt  from  teinds.  D.  of 
AiholVs  Tre.  v.  Common  Agent  in  Locality  of 
Caputh,  1864,  2  M.  1133 ;  36  J.  566  * 

445.  Teinds— Liability— Pasture  Lands 
— Locality— Valuation.— (1)  Lands  wholly 
in  pasture,  not  fitted  for  tillage,  which  have 
never  been  known  to  have  been  in  tillage,  are 
teindable;  but  (2)  without  a  valuation  such 
lands  cannot  be  localled  upon  at  one- fifth  of 
the  rent.  Lord  Olenlyon  v.  Stewart's  Trs.,  1842, 
5  D.  69 ;  15  J.  4  * 

446.  Teinds— Liability— Pasture  Lands. 

— It  is  not  a  ground  for  exempting  lands  from 
payment  of  teind  that  from  time  immemorial 
they  have  been  used  for  pasture.  Learmonth 
v.  City  of  Edinburgh,  1859,  21  D.  890 ;  31  J. 
491* 

447.  Teinds  —  Liability  —  Reclaimed 
Lands. — Question  as  to  liability  for  teinds  of 
lands  reclaimed  from  a  loch  or  marsh.  Lear- 
month v.  City  of  Edinburgh,  1869,  21  D.  890 ; 
31  J.  491* 

448.  Teinds— Liability— Royal  Forest— 

Circumstances  in  which  held  (1)  that  the  forest 
of  Qlenfinlas  had  not  been  from  time  im- 
memorial a  royal  forest ;  and  (2)  that  it  had 
not  been  exempted  from  being  localled  on  for 
stipend.  Question,  whether  lands  which  have 
been  a  royal  forest  from  time  immemorial  are 
in   every  case   free    from    stipend.    Earl  of 


Moray  v.  M'Diarmid,  1869,  8  M.  142 ;  42  J. 
274* 

449.  Teinds— Liability— Temple   Lands. 

— Temple  lands  are  not  exempted  from  pay- 
ment of  stipend,  the  privilege  having  been 
personal  to  the  Templars.  Leslie  v.  Heritors  of 
Rayne,  14  Jan.  1800,  F.  C. ;  M.  "  Stipend  * 
App.  No.  2. 

450.  Teinds— Liability— Teinds  Paid  in 
Error  —  Repetition  —  Titular.  —  Where 
heritors  have  for  a  long  time  paid  stipend  in 
terms  of  interim  decrees  of  locality  proceeding 
on  an  erroneous  principle,  the  titular  has  no 
claim  for  repetition  of  the  sum  so  paid.  Lord 
Advocate  v.  Landale,  1867,  40  J.  363. 

451.  Teinds— Liability— Teinds  Paid  in 
Error— Bona  fide  Perception.— Opinion  that 
a  plea  of  bona  fide  perception  ana  consump- 
tion of  teinds  would  be  relevant  if  stated  by 
an  heritor  against  a  titular.  Haldane  v. 
~  "   u  1871,  10  M.  62 ;  44  J.  32  * 


452.  Teinds— Liability— Teinds  Paid  in 
Error— Interest.— For  many  years  surplus 
teinds  were  paid  to  the  Crown,  all  parties 
interested  being  in  the  belief  that  the  Crown 
was  titular.  It  was  eventually  discovered  that 
the  teinds  belonged  not  to  the  Crown  but  to  a 
private  person  as  patron  of  the  parish.  In  an 
action  brought  by  the  heritor  for  repetition, 
held  that  the  Crown  was  not  liable  for  interest 
prior  to  a  formal  demand  for  repetition,  the 
error  being  attributable  to  the  negligence  of 
the  patron  in  not  having  ascertained  the  true 
state  of  the  title.  Countess  of  Cromertie,  etc.  v. 
Lord  Advocate,  1871,  9  M.  988  ;  43  J.  547  * 

453.  Teinds  — Locality  — Order  — Arch- 
deans'  Teinds. — Tithes  formerly  belonging  to 
an  archdean  do  not  possess  the  privilege  of 
bishops'  tithes  of  being  localled  upon  ultimo 
loco.  Solicitor  of  Teinds  v.  Belsches,  3  Dec.  1800 
F.  C. ;  M.  "  Teinds  M  App.  No.  10. 

454.  Teinds— Locality— Order— Assignee 
of  Titular. — The  patron  of  a  parish  acquired 
a  tack  of  all  the  teinds  of  the  parish,  which 
was  subsequently  prorogated.  He  assigned 
part  of  the  teinds  so  held  by  him  to  a  third 
party,  who  was  to  bear  the  burden  of  future 
augmentations,  etc.,  according  to  an  equal 
proportion  with  the  rest  of  the  teinds  of  the 
parish ;  and  thereafter  the  patron  acquired 
right  by  the  stat.  1690,  c.  23,  to  the  teinds  of 
the  parish  not  heritably  disponed,  and  an 
augmentation  was  subsequently  granted  to  the 
minister.  Held  that,  in  a  question  with  the 
patron  and  cedent,  the  assignee  was  only  liable 
to  be  allocated  in  proportion  to  the  other  teinds 
of  the  parish,  ana  that  the  patron  could  not 
insist  on  the  teinds  so  assigned  by  him  being 
entirely  allocated  primo  loco.  E.  of  Seafield  v. 
Sir  G.  Abercromby,  1823,  1  S.  App.  485  * 

455.  Teinds— Locality— Order— Bishops' 
Teinds.  —  Teinds  had  belonged  to  a  priory 
before  the  Reformation,  had  never  been 
erected  into  a  temporal  lordship,  but  after  the 
Reformation  were  neld  in  commendam  by  lay- 
men until  1612    when   they  were  regularly 
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united  to  a  bishopric.  They  were  inalienable 
in  the  hands  of  the  bishop  before  the  sub- 
missions to  King  Charles  I.  in  1627  and  1628, 
and  fell  to  the  Crown  on  the  abolition  of 
Episcopacy  in  1689.  Held,  in  a  locality,  that 
these  were  bishops'  teinds  in  the  hands  of  the 
Crown,  and  entitled  to  be  postponed  to  teinds 
held  on  heritable  right.  Lord  Advocate  v.  E. 
of  Galloway  <k  Hathorn,  1873,  11  M.  896 ;  45  J. 
547* 

456.  Teinds— Locality— Order— Bishops' 
Teinds  Disponed  to  Subject— Teinds  which 
belonged  to  the  Crown  as  bishops'  teinds,  and 
were  afterwards  disponed  to  a  subject,  do  not 
retain  the  privilege  of  the  Crown,  of  being 
postponed  in  the  order  of  allocation  of  stipend. 
Common  Agent  in  Prestonkirk  Locality  v. 
Ferguson,  1846,  9  D.  61 ;  19  J.  13. 

457.  Teinds— Locality— Order— Bishops' 
Teinds — College  Teinds. — Bishops'  teinds  are 
liable  to  allocation  before  college  teinds.  New 
College  of  St*  Andrews  v.  Officers  of  State  <L 
Heritors  of  Marytown,  7  Dec.  1808,  F.  C* 

458.  Teinds— Locality— Order— College 
Teinds.  —  Teinds  acquired  by  a  college  by 
transactions  with  private  individuals  are  not 
entitled  to  the  privilege  of  being  localled  upon 
ultimo  loco  as  college  teinds.  College  of  Glasgow 
v.  Monteith,  25  May  1814,  F.  C. 

459.  Teinds— Locality— Order— Cxunulo 
Fen  and  Teind  Dnty. — An  excambion  was 
made  between  an  entailed  proprietor  (who  was 
also  titular  of  the  parish)  and  another  pro- 

I>rietor,  by  which  it  was  declared  that  the 
ands  given  to  the  latter  should  be  held  for 
payment  of  a  certain  quantity  of  victual,  and 
payment  of  a  sum  of  money,  "in  full  of  all 
feu  and  teind  duties."  Held  not  to  entitle 
that  party  to  insist  that  the  burden  should  be 
allocated  on  the  victual  and  money  primo  loco, 
as  free  teind  in  the  titular's  hands  ;  the  court 
being  of  opinion  that  it  had  been  imposed  on 
the  lands  merely  to  equalise  the  exchange. 
Hamilton  v.  D.  of  Hamilton,  1835,  1  S.  &  M'L. 
65.    Affg.  Shaw  (Teinds)  171. 

460.  Teinds— Locality— Order— Onmnlo 
Fen  and  Teind  Dnty  how  Divided  for 
Locality. — A  cumulo  feu  and  teind  duty  was, 
by  a  feu-charter,  payable  for  certain  lands. 
Found  that  the  proportion  thereof  liable  to  be 
allocated  on  for  stipend  was  one-tenth,  although 
it  appeared,  ex  facte  of  the  feu-charter,  that  the 
cumulo  duty  was  equal  to  the  full  tack -duty  or 
vearly  value  of  the  lands.  MacEUchie's  Trs.  v. 
Hope,  1836, 14  S.  578 ;  11  Fac.  502  * 

461.  Teinds— Locality— Order— Cnmnlo 
Fen  and  Teind  Dnty  Payable  by  Sub- Vassal 
—  Where  a  cumulo  feu  and  teind  duty  is 
payable  by  sub-vassals  to  a  burgh,  and  by  the 
burgh  to  a  superior,  who  is  not  the  titular  of 
the  teinds,  question  :  Upon  whom  does  the 
liability  to  be  localled  upon  in  the  first  instance 
fall?  Learmonth  v.  City  of  Edinburgh,  1859, 
21  D.  890 ;  31  J.  491  * 

462.  Teinds— Locality— Order— Holders 
by  Tacit   Relocation.  —  Heritors  who  had 


tacks  of  their  teinds,  the  term  of  which  had 
expired,  but  who  were  still  possessing  by  tacit 
relocation,  held  liable  to  be  localled  upon 
alongst  with  heritors  having  current  tacks,  and 
after  those  who  had  no  rights  to  their  teinds. 
Hope  v.  Common  Agent  of  Cupar,  1834,  13  S. 
106;  10  Fac.  76* 

463.  Teinds— Locality— Order  — Teinds 
under  Tack  — Teinds  Payable  in  Rental 
Bolls  to  Crown. — A  tack  of  teinds  was  obtained 
from  the  Crown  as  titular,  under  the  condition 
that,  if  any  augmentation  should  be  obtained 
during  its  currency,  the  tacksman  should  have 
no  claim  for  a  prorogation  of  the  tack,  and  that 
the  tacksman  should  free  the  Crown  "of  all 
ministers'  stipends  and  augmentations  during 
the  currency  of  the  tack.  An  objection  by 
the  tacksman  to  an  augmentation  being  localled 
on  the  teinds  in  the  tack,  while  the  teinds 
payable  in  rental  bolls  to  the  Crown  were 
exempted,  repelled.  University  of  St.  Andrews 
v.  Commrs.  of  Woods  dh  Forests,  1838, 16  S.  1350. 

464.  Teinds  —  Locality— Order  —  Teind- 

Dnty.— The  feu-duty  payable  to  titulars  by 
heritors  for  the  teinds  of  their  lands  is  to  be 
allocated  primo  loco  for  the  minister's  stipend. 
Lord  Dundas  v.  Balfour,  17  Nov.  1802,  F.  C. ; 
M.  15709;  23  May  1821,  F.  C. ;  Shaw 
(Teinds)  1  * 

465.  Teinds  —  Locality  —  Order  —  Two 
Titnlaritiea.— When  in  the  same  parish  there 
are  two  distinct  titularities,  augmentations  fall 
to  be  allotted  proportionally  on  both  according 
to  the  teindable  rentals.  Lord  Advocate  v. 
Landale,  1867,  40  J.  363. 

466.  Teinds  — Locality— Process.— Cir- 
cumstances in  which  the  Lord  Ordinary  having 
sustained  certain  objections  against  an  interim 
locality,  the  Court  recalled  in  hoc  statu,  and 
remitted  to  hear  parties  on  the  objections,  as 
against  a  final  locality.  Oswald  v.  Martin, 
1835,  7  J.  355  * 

467.  Teinds  —  Locality  —  Process.  —  In- 
terim locality  ordered  to  be  prepared  in  terms 
of  state  of  teinds  made  up  by  the  common 
agent.    Farquhar  d-  May,  1833,  6  J.  66  * 

468.  Teinds  —  Locality  —  Process.  —  A 

question,  in  a  process  of  locality  as  to  whether 
certain  teinds  were  or  were  not  bishops'  teinds, 
should  be  inquired  into  in  the  ordinary  way 
by  proof  on  commission,  and  not  by  a  remit 
to  the  Teind  Clerk.  Macleod  v.  JVedderburn, 
1862,  24  D.  774  ;  34  J.  390.* 

469.  Teinds — Locality — Process  -  Ap- 
peal— A  petition  against  a  judgment  by  a 
Lord  Ordinarv  under  a  remit  from  the  court, 
in  a  process  of  locality  in  1794,  which  was  not 
presented  for  more  than  forty  days,  but  was 
ordered  to  be  answered,  held  to  keep  the 
judgment  open.  Weatherstone  v.  M.  of  Tweed- 
dale,  1833,  12  S.  1 ;  9  Fac.  1  * 

470.  Teinds  — Locality— Process  — Ap- 
peal— A  reclaiming  note  against  an  inter- 
locutor of  the  Lord  Ordinary  approving  of  an 
interim  scheme  of   locality  is    incompetent. 
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M'Diarmid  v.  E.  of  Moray,  1862,  24  D.  715 ;  | 
34  J.  364  * 

471.  Teinds— Locality—  Process— Aug- 
mentation.— Opinion  that  when  an  augment- 
ation of  stipend  is  granted,  the  allocation  of 
the  old  stipend  remains  fixed,  and  falls  to  be 
taken  as  the  first  step  in  the  new  locality. 
City  of  Edinburgh  v.  Montgomery,  1872,  11  M. 
14  ;  46  J.  10  * 

472.  Teinds  —  Locality  —  Process  — 
Common  Agent  —  Election.  —  The  proven 
rental  on  which  the  augmentation  proceeded, 
and  not  the  teindable  rental,  regulates  the 
election  of  a  common  agent  in  a  locality. 
Barony  Parish  of  Glasgow,  1866,  38  J.  642  ; 
2  S.  L.  R.  220. 

473.  Teinds  —  Locality  —  Process  — 
Common  Agent— Interest— In  a  locality, 
held  that  the  common  agent  had  no  interest, 
and  was  not  the  proper  party  to  reclaim 
against  (1)  a  finding  by  the  Lord  Ordinary, 
to  the  effect  that  certain  lands,  formerly 
runrig,  but  now  divided,  must  be  localled 
upon  according  to  the  value  of  that  portion 
of  the  lands  which  was  situated  in  the  parish, 
and  not  according  to  another  principle  said  by 
the  common  agent  to  be  settled  by  the  decree 
of  division  ;  (2)  a  finding  that  a  regularly  led 
valuation  of  an  objectors  lands  in  1773  was  to 
be  given  effect  to  in  the  locality,  so  far  as 
concerned  the  objector,  to  the  exclusion  of  an 
older  valuation  which  had  been  proceeded  on 
by  the  common  agent  in  preparing  his  scheme 
of  locality.  D.  of  Buccleuch  v.  Common  Agent 
in  Locality  of  St.  BosweUs,  1866 ;  3  M.  1111 ; 
37  J.  683* 

474.  Teinds— Locality  — Process— Heri- 
tor not  Called. — Held  competent  in  a  locality 
to  discern  against  an  heritor  who  had  been 
originally  no  party  to  the  process,  as  his  lands 
were  thought  to  lie  in  another  parish,  for 
arrears  of  stipend.  Haldane  v.  Ogilvy,  1871, 
10  M.  62  ;  44  J.  32  * 

475.  Teinds  —  Locality  —  Process  —  In- 
terim Locality. — Questions — (1)  whether  after 
one  interim  scheme  has  been  regularly  made 
up,  but  its  allocations  have  been  subsequently 
deranged  by  surrenders  of  teinds  or  otherwise, 
it  is  competent  to  make  up  a  second  interim 
scheme,  notwithstanding  tne  terms  of  A.  S. 
5  July  1809,  s.  5  ;  (2)  whether,  if  this  be  not 
competent,  the  interim  scheme  remains  the 
rule  of  payment,  even  against  surrendering 
heritors,  until  a  final  scheme  be  settled, 
reserving  to  such  heritors  then  to  claim  re- 
petition of  all  overpayments ;  or  (3)  whether 
the  minister  is  deprived  of  all  claim  against 
a  surrendering  heritor  beyond  the  amount 
surrendered,  but  is  entitled  to  charge  any 
heritor  whose  teinds  are  not  exhausted,  to 
make  up  the  deficiency  of  his  stipend.  Lord 
Gray  v.  Touch,  1837,  16  S.  92  ;  13  Fac.  107* 

476.  Teinds— Locality— Process  — Objec- 
tion on  Ground  of  Lands  Omitted.— 
Minister  held  entitled  to  object  to  a  scheme  of 
locality  on  the  ground  that  certain  lands  in 


his  parish  were  erroneously  included  in 
localities  of  a  neighbouring  parish,  without 
bringing  reduction  of  those  localities  or  call- 
ing the  minister  of  that  parish.  Minister  of 
Rescobie  v.  Carnegy,  1869,  7  M.  514  ;  41  J.  273  * 

477.  Teinds— Locality— Process— Onus 
probandi  that  Certain  Teinds  are  Bishops' 
Teinds. — In  all  the  localities  of  the  parish  of 
M,  from  1679  down  to  1860,  teinds  held  by 
the  Crown  as  titular  were  localled  on  primo 
loco,  teinds  held  by  heritors  on  heritable 
rights  having  been  exempted  from  allocation. 
In  a  locality  in  1860  the  Crown  objected  to 
this  mode  of  allocation,  on  the  around  that 
the  teinds  belonging  to  it  were  bishops'  teinds. 
Held  that  the  onus  lay  upon  the  Crown  of 
showing  that  the  existence  of  the  heritable 
rights,  and  the  usage  which  had  followed  upon 
them,  was  consistent  with  its  claim.  Obser- 
vations on  the  privileges  attached  to  bishops1 
teinds  when  held  by  the  Crown.  Lord 
Advocate  v.  Gordon's  Trs.,  1871,  9  M.  (H.  L.) 
73  ;  43  J.  391* 

478.  Teinds— Locality— Process  — Over- 
payments—Production  of  Titles.— Where 
parties  are  called  and  appear  as  heritors  in  a 
process  of  locality,  ana  make  overpayments 
of  stipend  under  an  interim  decree,  it  is  not 
necessary  for  them,  in  adjusting  their  claims 
of  relief,  in  that  process,  to  produce  the  title 
deeds  of  their  lands,  to  entitle  them  to  repeti- 
tion from  the  underpaying  heritors,  parties 
to  the  same  process  ;  but  if  any  of  the  original 
parties  are  dead,  or  have  sold  their  lands,  the 
parties  who  were  sisted  in  their  room  must 
produce  either  a  confirmation  before  extract, 
or  a  special  assignation.  Weatherstone  v.  M.  of 
Txoeeddale,  1833,  12  S.  1 ;  9  Fac  1  * 

479.  Teinds— Locality— Process— Seduc- 
tion.— Stipend  being  allocated  on  a  heritor's 
lands  to  a  greater  amount  than  his  valued 
teind,  decree  reducing  quoad  the  excess,  recti- 
fying the  locality,  and  reserving  a  claim  of 
relief  by  another  heritor.  Cuthbert  v.  WoMis, 
1824,  Shaw  (Teinds)  76. 

480.  Teinds— Locality— Process— Seduc- 
tion of  Decree  Inconsistent  with  Valuation. 

— A  decree  of  approbation  of  a  sub- valuation  in 
1666  was  lost,  and  a  decree  of  locality  in  1805, 
and  another  in  1820,  were  pronounced,  which 
were  inconsistent  with  the  old  decree,  the 
tenor  of  which  was  afterwards  proved.  The 
decree  of  1820  having  been  reduced  as  not 
giving  effect  to  the  old  decree,  and  a  supple- 
mentary reduction  of  the  decree  of  1805 
having  been  brought,  held  that  it  was  liable  to 
reduction  on  the  same  ground.  Macredie  v. 
E.  of  Eglinton's  Trs.,  1831,  Shaw  (Teinds)  242. 

481.  Teinds— Locality— Process— Reduc- 
tion —  Defenders.  —  In  a  reduction  of  a 
locality,  all  the  heritors  must  be  called. 
Gourlay  v.  Wood,  1821,  Shaw  (Teinds)  16. 

482.  Teinds— Locality— Process— Reduc- 
tion.— A  decree  of  reduction  obtained  by  one 
of  several  heritors,  of  a  final  decreet  of  locality, 
has  the  effect  to  convert  it  into  an  interim 
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decreet  as  to  all  the  heritors.  Weatherstone  v. 
M.  of  Ticeeddalt,  1833, 12  S.  1 ;  9  Fac.  1* 

483.  Temds— Locality— Process— Reduc- 
tion. —  The  proprietor  of  separate  lands,  all 
lying  within  the  same  parish,  sold  part  ab- 
solutely and  part  in  real  warrandice,  and 
granted  a  personal  obligation  of  warrandice. 
The  real  warrandice  did  not  apply  to  future 
augmentations,  but  the  personal  obligation 
did ;  and  in  a  process  of  locality  a  decree 
was  pronounced,  localling  an  augmentation  on 
the  warrandice  lands,  in  respect  of  the  real 
warrandice.  Held  in  a  reduction  of  the  decree 
by  the  representatives  of  the  granter,  that  the 
decree  must  be  set  aside,  reserving  to  the 
purchaser  to  make  his  personal  obligation 
effectual  as  accords.  Dykes  v.  Marshall,  1834, 
12  S.  400  * 

484.  Teinds— Locality— Process— Reduc- 
tion—Valuation— Interim  Bule  of  Payment 
— An  heritor  having  obtained  a  decree  which 
valued  his  teind  at  less  than  the  amount  of 
stipend  payable  under  a  final  decree  of  locality, 
brought  a  reduction  of  the  latter  decree.  The 
Teind  Court  in  the  decree  of  reduction  in- 
serted a  condition  that  the  locality  should 
stand  as  an  interim  rule  of  payment  until 
a  new  decree  of  locality  was  obtained  and 
an  extract  delivered  to  the  minister  at  the 
heritor's  expense.  Held  that  the  heritor  was 
bound  by  this  condition,  and  that  although 
it  might  involve  a  temporary  encroachment 
on  the  stock,  it  had  competently  been  adjected 
by  the  Teind  Court.  Cameron  v.  Chtsholm- 
Batten,  1869,  7  M.  566  ;  41  J.  299* 

485.  Teinds— Locality— Process— Reduc- 
tion— Valuation. — Parties  claimed  the  benefit 
of  a  valuation  of  their  teinds  in  a  locality,  and 
in  support  thereof  referred  to  a  decree  of  sale 
reciting  the  decree  of  valuation  ;  but  the  claim 
was  rejected,  in  respect  of  the  decree  of  valua- 
tion itself  not  being  produced  ;  and  a  scheme 
of  locality  was  made  up  accordingly  and  ex- 
tracted ;  and  thereafter  they  got  a  decree  of 
proving  the  tenor  of  the  valuation.  Held  that 
they  were  entitled  to  insist  in  a  reduction  of 
the  locality,  in  order  to  have  it  rectified. 
Macready  v.  Heritors  of  Dree/horn,  1826,  Shaw 
(Teinds)  1 17.  FuUerton  v.  heritors  ofDreghorn, 
1826,  Shaw  (Teinds)  120. 

486.  Teinds— Locality— Process— Reliet 

— It  is  competent  in  a  process  of  locality  to 
discuss  a  question  of  relief  between  heritors, 
arising  from  an  alleged  use  of  payment  out 
of  certain  lands,  although  these  lands  had 
passed  from  one  heritor  to  another  under  a 
contract  of  excambion.  E.  of  Fife**  Trs,  v.  D. 
of  Gordon's  Trs.,  1833, 12  S.  59  * 

487.  Teinds  — Locality  — Process  — Res 
judicata. — In  successive  processes  of  augmenta- 
tion and  locality,  certain  interlocutors  were 
pronounced,  one  of  which  was  in  respect  of 
no  answers  "  to  a  reclaiming  petition,"  and  the 
other  was  never  reported  to  the  court  by  the 
Lord  Ordinary,  to  whom  the  locality  had  been 
remitted.    Held  insufficient  to  found  the  plea 


of  res  judicata,    D.  of  Hamilton  v.  Paterson, 
1839, 1  D.  463  * 

488.  Teinds  —  Locality  —  Process  —  Res 
judicata. — A  judgment  in  a  question  between 
two  heritors  given  effect  to  by  a  final  locality, 
held  to  be  res  judicata  in  a  subsequent  locality 
in  a  question  between  the  common  agent  and 
one  of  these  heritors.  City  of  Edinburgh  v. 
Montgomery,  1872,  11  M.  14 ;  45  J.  10  * 

489.  Teinds  — Locality  — Process  — Res 
judicata— Admission  of  decima  inclusa 
Right. — An  interlocutor  of  a  Lord  Ordinary 
in  a  locality,  after  the  Judicature  Act,  pro- 
nounced of  consent  of  the  common  agent, 
after  discussion,  sustaining  a  claim  by  two 
heritors  to  exemption  from  payment  of  tithe 
on  the  ground  of  a  dednue  inclusa:  right,  held 
to  constitute  res  judicata,  although  five  years 
afterwards,  and  while  the  locality  was  still 
in  dependence,  the  common  agent  alleged  that 
he  had  discovered  that  the  two  heritors'  titles 
gave  them  no  valid  decimce  inclusm  right,  and 
a  reduction  was  brought  by  the  other  heritors 
of  the  parish.  E.  of  Sopetoun  v.  Ramsay,  1846, 
5  Bell  69.    Affg.  3  D.  685  ;  16  Fac.  713  * 

490.  Teinds  —  Locality  —  Process  —  Res 
judicata— Admission  of  decimae  inclusa 
Right.— -From  a  decree  of  locality  in  1820 
certain  lands  were  omitted  in  consequence  of 
their  having  been  erroneously  assumed  by  the 
parties  to  oe  held  upon  a  title  cum  dtcimis 
inclusis  et  nunquam  antea  separatis ;  and  there 
not  being  other  teind  in  the  parish  to  pay 
the  full  amount  of  the  modified  stipend,  a 
part  thereof  was  not  localled.  In  an  action 
raised  by  the  minister  in  1867  for  reduction 
of  the  decree,  held  that  the  decree  and  pro- 
ceedings in  the  locality  did  not  constitute 
res  judicata,  so  as  to  preclude  the  minister 
from  challenging  the  validity  of  the  decimas 
inclusce  right.  Elder  v.  Fothringham,  1869, 
7  M.  341  ;  41  J.  199* 

491.  Teinds  — Locality  — Process  — Res 
judicata — College  Teinds. — An  interlocutor 
was  pronounced  in  a  locality  finding  that 
certain  teinds  were  college  teinds.  The  Crown 
held  bishops'  teinds  in  the  parish,  and  was  a 
party  to  tne  process,  but  did  not  object  to 
the  finding.  Held  in  a  subsequent  locality 
that  the  judgment,  being  on  a  point  fairly 
contested  in  the  locality,  and  having  a 
practical  bearing  on  its  being  worked  out, 
was  res  judicata  against  the  Crown.  Thomson 
v.  Lord  Advocate,  1872,  10  M.  849;  44  J 
551* 

492.  Teinds  —  Locality  —  Process  —  Res 
judicata  —  Common  Agent  — -  An  heritor 
claimed  exemption  from  stipend  on  the  ground 
that  he  held  his  lands  under  a  title  cumdecimis 
inclusis.  These  and  other  lands  were  exempted, 
but  on  the  representation  of  the  common  agent 
the  exemption  was  recalled  except  as  to  the 
said  lands,  the  exemption  of  which  the  common 
agent  did  not  object  to.  Held  in  a  subsequent 
locality  that  as  in  a  question  with  an  indi- 
vidual heritor  seeking   to   establish  an  im- 
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munity  of  this  kind  the  common  agent 
represents  the  whole  heritors,  his  consent  is 
the  consent  of  the  whole  heritors,  and  there- 
fore plea  of  res  judicata,  founded  on  the 
proceedings  of  the  previous  locality,  sustained. 
V.  of  Buccleuch  v.  Common  Agent  in  Locality 
of  Inveresk,  1868, 7  M.  95  ;  41  J.  55  * 

493.  Teinds  —  Locality  —  Process  —  Bes 
judicata— Division  of  Runrig  Lands.— In  a 

division  of  runrig  lands  situated  in  two 
parishes  proprietors  were  under  the  decree 
of  division,  to  remain  liable  to  teind  as  if 
no  division  had  taken  place.  The  teinds  of 
the  whole  lands  had  been  localled  on  in  the 
localities  of  both  parishes,  in  the  proportion 
of  three-fourths  of  the  teind  to  the  minister 
of  the  one  and  one-fourth  to  the  minister  of 
the  other.  In  a  new  locality  of  one  parish 
a  singular  successor  objected  to  being  localled 
on  for  part  of  the  lands  lying  in  the  other. 
Held  that  the  decree  of  the  Sheriff,  in  so 
far  as  it  related  to  the  allocation  of  stipend, 
was  incompetent,  and  that  the  practice  in 
former  localities  did  not  bind  a  singular 
successor.  D.  of  Buccleuch  v.  Milne  <fc  Ershine, 
1868,  6  M.  765  ;  40  J.  394* 

494.  Teinds  —  Locality  —  Process  —  Res 
judicata  —  Exemption  —  Prescription.  —  A 
judgment  without  discussion  in  a  locality 
exempting  lands  from  stipend,  with  the  lapse 
of  forty  years,  is  not  sufficient  to  give  a 
permanent  right  of  exemption.  Leslie  v. 
Heritors  of  Rayne,  14  Jan.  1800,  F.  C. ; 
M.  "  Stipend  "  App.  No.  2. 

495.  Teinds  — Locality  — Process  — Res 
judicata  —  Interim  Locality.  —  Payments 
made  in  localities  not  approved  of  as  final 
do  not  constitute  res  judicata,  APLeay  v. 
Sinclair,  1867,  5  M.  976 ;  39  J.  555  * 

496.  Teinds  —  Locality  —  Process  —  Ros 
judicata  —  Interim  Locality  —  Homologa- 
tion.—  In  a  process  of  augmentation  and 
locality,  decree  of  augmentation  was  pro- 
nounced, and  remit  was  made  to  the  Lord 
Ordinary  to  prepare  a  scheme  of  locality, 
who  pronounced  an  interlocutor,  assoilzieing 
a  class  of  heritors,  and  finding  them  not 
liable  in  teind ;  but  this  interlocutor  was 
never  reported  to  or  approved  of  by  the 
court,  and  no  final  scheme  of  locality  had 
been  made  up,  when  a  reduction,  at  the 
distance  of  twenty  years,  was  raised  by  the 
other  heritors.  Held  that  as  the  interlocutor 
was  never  approved  by  the  court,  it  never 
became  final,  and  there  was  no  res  judicata ; 
and  that  the  heritors,  without  the  concourse 
of  either  the  minister  or  the  titular,  had  a 
title  to  insist  in  the  reduction.  Question, 
whether  the  actings  of  parties  to  a  process 
amounted  to  homologation  of  an  interlocutor, 
so  as  to  bar  them,  by  personal  exception,  from 
challenging  it.  M.  of  Qutensberry  v.  Wright, 
1836,  14  S.  1012  ;  11  Fac.  843. 

497.  Teinds  —  Locality  —  Process  —  Res 
judicata— Proven  Rental— The  approval  of 
the  proven  rental  in  a  process  of  augmentation 


is  not  conclusive  against  each  and  all  of  the 
heritors  in  every  question  that  may  arise 
among  them  in  the  subsequent  locality.  E.  of 
Moray  v.  Inglis,  1836,  15  S.  2.  Leartnonih 
v.  City  of  Edinburgh,  1857,  20  D.  190; 
30  J.  103  * 

498.  Teinds  —  Locality  —  Process  —  Res 
judicata — Surrender. — The  fact  of  a  surrender 
of  valued  teinds  having  been  sustained  in  one 
locality  without  objection  on  the  part  of  the 
minister  to  the  decree  of  valuation,  held  not  to 
bar  his  successor  in  the  benefice  from  stating 
objections  to  the  validity  of  the  decree  in  a 
subsequent  locality,  and  pleas  of  res  judicata 
and  "  competent  and  omitted,"  stated  by  an 
heritor,  repelled.  Thomson  v.  E.  of  Zetland, 
1868,  7  M.  99  ;  41J.  57* 

499.  Teinds  — Locality  — Process  — Res 
judicata  — Teind  Free.— A  question  as  to 
whether  certain  lands  were  teind  free,  held 
to  have  been  decided  in  a  previous  locality  and 
therefore  to  be  res  judicata.  Bonar  v.  The 
Lord  Advocate,  1870,  9  M.  58 ;  43  J.  28. 
miloughby  UEresby  v.  Speir,  1876,  14  S.  L.  R. 
162* 

500.  Teinds  —  Locality  —  Process  —  Res 
judicata— Withdrawal  of  Claim  of  Herit- 
able Rights. — In  a  locality  a  heritor  objected 
to  the  scheme,  alleging  a  heritable  right  to  his 
teinds.  He  afterward s  withdrew  his  objections. 
Held  that  his  successor  in  the  lands  was  not 
barred  from  stating  the  same  objection. 
Erskine  v.  Common  Agent  in  the  Locality  of 
Crail,  1864,  3  M.  49 ;  37  J.  26  * 

501.  Teinds— Locality— Process— Sist  to 
Allow  Proving  of  Tenor  of  Valuation. — 

Where  strong  adminicles  were  founded  upon 
by  a  heritor,  in  a  process  of  locality,  in  evidence 
of  a  decree  of  valuation,  the  court  sisted  the 
process  for  a  reasonable  time,  to  allow  him 
to  bring  a  proving  of  the  tenor.  Lord  Lynedoch 
v.  Liston,  1836,  14  S.  374  ;  11  Fac  315* 

502.  Teinds— Locality— Process— Third 

Petition. — Question,  whether  a  third  petition 
relative  to  an  interim  scheme  of  locality  be 
competent.  Drummond  v.  Lord  Rollo,  1822, 
Shaw  (Teinds)  34. 

503.  Teinds— Locality— Process— Reduc- 
tion—Repetition— Teind  Court— Reduction 

of  locality,  to  the  effect  of  obtaining  repetition 
as  to  past  stipend  and  not  to  the  effect  of 
regulating  payment  in  future,  is  not  competent 
before  the  Teind  Court.  Maxwell  v.  Jardinc, 
15  Nov.  1827,  F.  C. ;  Shaw  (Teinds)  143. 

504.  Teinds  — Locality  — Process  — Sale 
Pending  a  Process  of  Locality.— It  is  not 

competent  for  a  heritor  to  obtain  a  heritable 
right  to  the  teinds  by  a  decree  of  sale,  during 
the  dependence  of  a  locality,  so  as  to  prevent 
them  from  being  allocated  proportionally  with 
others,  in  a  question  with  the  titular,  who  is 
also  a  heritor,  and  so  having  an  interest  to 
exempt  his  own  teinds  so  long  as  there  are 
free  teinds.  E.  of  Mansfield  v.  D.  of  Queens- 
berry,  21  May  1800,  F.  C. ;  M.  "Teinds1'  App. 
No.  9. 
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505.  Temds— Locality  — Process  — Sus- 
pension—Over-Allocation.— It  is  a  relevant 
ground  of  suspension  that  the  stipend  allocated 
by  interim  decreet  of  locality,  and  charged  for 
exceeds  the  valued  teind.  Macartney  v. 
Campbell,  4  Mar.  1817,  F.  C. ;  Oswald  v.  Martin, 
1835,  14  S.  32.  Circumstances  where  sus- 
pension refused.  M'NeiWs  TVs.  v.  Campbell, 
1872,  10  M.  753* 

506.  Teinds— Locality— Process— Valu- 
ation  Pending  Process  —  Surrender.  —  A 

clergyman  obtained  an  augmentation  of  stipend ; 
but  oefore  the  locality  was  settled,  a  heritor 
got  a  decree  of  valuation  of  his  teinds.  Held 
that  he  was  entitled  to  surrender  his  valued 
teind,  and  that  the  victual  stipend  which 
would  otherwise  have  been  localled  on  his 
lands  must  be  localled  on  the  other  heritors. 
Dalgliesh  v.  Heritors  of  Peebles,  16  Nov.  1803, 
F.  C. ;  M.  15714. 

507.  Teinds— Locality— Process— Valua- 
tion—Onus  probandi— Titular.— Ifcta(l)that 
in  a  process  of  locality  the  titular  of  the  teinds 
of  a  part  of  the  parish  is  entitled  to  appear  and 
answer  averments,  to  the  effect  that  such  teinds 
are  valued;  (2)  that,  as  a  rule,  the  burden 
lies  upon  a  proprietor  of  proving  that  his  teinds 
are  valued ;  and  (3)  that,  in  the  particular 
case,  that  had  been  proved.  H.  Mi.  Advocate 
v.  Morison,  etc.,  1858,  20  D.  1360  * 

508.  Teinds— Locality— Process— Valua- 
tion— Objection. — In  a  locality  one  heritor  held 
not  entitled  to  object  to  a  valuation  obtained 
by  another  heritor.  D.  of  Buccleuch  v.  Common 
Agent  in  Locality  of  St.  Boswells,  1865,  3  M. 
1111;  37  J.  583* 

509.  Teinds— Locality— Process— Valua- 
tion—Alleged  Diminution  of  EentaL— In 
a  process  of  locality  an  heritor  whose  teinds 
were  not  valued  was  localled  upon  an  admitted 
rental  of  £409.  In  a  subsequent  locality  he 
alleged  that  the  rental  was  now  less,  and  that 
the  teinds  were  exhausted.  The  Court  held 
that  the  heritor  was  entitled  to  lead  a  valuation 
of  his  teinds.  City  of  Edinburgh  v.  Montgomery, 
1872,  11  M.  14  ;  45  J.  10* 

510.  Teinds  — Belief— Interest— In  an 
action  for  repetition  of  payments,  made  by  the 
proprietors  of  certain  lands  towards  augmen- 
tations of  stipends,  against  the  representatives 
of  a  party  who  had  granted  an  obligation  to 
relieve  these  lands  of  augmentations,  which 
had  remained  latent  for  200  years,  and  without 
any  claim  upon  it  till  the  date  of  the  action, 
held  that  the  defender  was  liable  in  interest 
only  from  the  date  of  citation.  E.  of  Rosslyn 
v.  K  of  Strathmore's  Trs.,  1843,  6  D.  90 ;  16 
J.  80* 

511.  Teinds  -  Relief  —  Liability  -  Dis- 
pense of  whole  Estates  under  Burdens.— 
Lord  Breadalbane,  in  1715,  sold  certain  lands 
and  teinds  forming  a  portion  of  the  earldom 
of  Caithness  to  a  party,  with  warrandice 
against  augmentation  of  stipend  ;  and  in  1719 
he  conveyed  the  whole  estates  of  the  earldom 
(including  the  above)  to  Sinclair,  under  burden 


of   obligations  "concerning   the   lands"  dis- 

Smed ;  and  the  representatives  of  Lord 
readalbane  having  been  found  liable  under 
the  warrandice,  held  that  he  was  entitled  to 
relief  from  Sinclair's  representative,  and  that 
the  obligation  of  relief  was  not  cut  off  by  the 
negative  prescription,  there  having  been  no 
distress  till  within  forty  years.  M.  ofBreadal- 
banJs  Trs.  v.  Sir  G.  Sinclair,  1838,  16  S.  815 ; 
13  Fac.  528. 

512.  Teinds  — Belief— Liability  — Dis- 
poner  of  Beversionary  Teind.— A  disposition 
of  teinds  narrated  that  they  were  valued, 
and  that  after  paying  the  Btipend  as  then 
localled,  there  remained  a  reversionary  teind 
of  £13,  19s.  4d.  Scots,  which  was  therefore 
sold  at  £80,  16s.,  or  six  years'  purchase,  in 
terms  of  the  statute  with  warrandice  against 
subsequent  augmentations ;  and  subsequent 
augmentations  having  been  localled  on  the 
heritor's  lands  to  an  extent  greatly  exceeding 
the  reversionary  teind,  and  no  valuation  being 
produced,  held  that  the  warrandice  bound  the 
disponer's  representative  in  relief  of  all  aug- 
mentations, whatever  might  be  their  amount. 
Kerr  v.  D.  of  Roxburgh,  1831,  Shaw  (Teinds) 
268. 

513.  Teinds  —  Belief  —  Liability  —  Dis- 
pones— The  seller  of  lands  with  the  teinds, 
who  was  infeft  under  a  charter,  in  the 
reddendo  of  which  he  was  taken  bound  to 
pay  to  the  Crown  the  price  of  the  teinds,  as 
fixed  in  an  old  decreet  of  valuation  and  sale, 
with  the  interest  on  it,  granted  a  title,  in 
similar  terms,  to  the  purchaser,  from  whom 
the  Crown  exacted  payment.  Held  that  he 
was  entitled,  under  the  clause  of  absolute 
warrandice,  to  relief  from  the  seller  of  the 
sums  so  paid  by  him.  Brigg>8  Trs.  v.  Dahell, 
1851, 14  D.  173 ;  1  Stuart  153. 

514.  Teinds— Belief— Liability— General 
Bepresentatives  of  Grantor.— Opinions  that 
an  obligation  in  a  feu-charter  by  the  superior 
binding  himself,  his  heirs  and  successors,  to 
relieve  the  vassal  of  future  augmentations  of 
stipend,  is  binding  only  on  the  superior's 
successors  in  the  superiority,  and  not  on  his 
general  representatives.  M'Callum  v.  Stewart, 
1870,  8  M.  (H.  L.)  1 ;  42  J.  266  * 

515.  Teinds— Belief— Liability— Heir  of 
EntaiL — An  heir  of  entail  held  not  liable  in  an 
obligation  of  warrandice  granted  by  a  party 
who  formerly  possessed  the  estate,  but  whom 
he  did  not  represent.  Sir  J.  C.  Anstruther  v. 
Sir  &  Lockhart,  1827,  Shaw  (Teinds)  133. 

516.  Teinds— Belief—  Liability— Heir  of 
Entail— Belief  against  Succeeding  Heir  of 
Entail  not  Heir  of  Line.— A  titular  and 
patron  possessing  under  an  unrecorded  entail 
sold  teinds,  and  bound  himself  and  his  heirs 
and  successors  to  warrant  them  against  all 
future  augmentations.  Held  that  the  pur- 
chaser's successor  was  entitled,  without 
discussing  the  heirs  of  line  of  the  seller,  to  go 
againBt  the  heir  of  entail  for  relief  of  all 
augmentations  subsequent  to  the  sale.    Kerr  v. 
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D.  of  Roxburgh,  1833,  6  W.  &  S.  526.     Affg. 
6  Fac.  190 ;  Shaw  (Teinds)  245  * 

517.  Teinds-BeUef-Idability-Heir  of 
EntaiL — Circumstances  in  which  a  party 
served  as  an  heir  of  entail  was  held  liable  in 
relief,  under  a  clause  of  warrandice,  against 
future  augmentations  granted  by  a  remote 
ancestor.  Nisbet's  Trs.  v.  Halket,  1839, 
1  Robin.  53.    Affg.  13  S.  497  ;  10  Fac.  203. 

518.  Teinds  —  Belief—  Liability  —  Heirs 
not  Executors, — Effect  given  to  a  clause  of 
warrandice  of  teinds;  and  observed  that, 
having  tr actum  futuri  temporis,  it  was  effectual 
against  heirs,  and  therefore  executors  were  not 
the  proper  party  ;  and  that  the  party  holding 
the  warrandice  was  not  bound  to  pursue  a 
process  of  valuation  and  approbation,  and 
therefore  the  warrandice  could  not  be  limited 
as  if  such  a  process  had  been  carried  through. 
Carmichael  v.  Anstruther,  1821,  1  S.  25* 

519.  Teinds— Belief— Liability— Heir  of 
Provision. — A  clause  of  relief  with  real 
warrandice  expressly  including  future  aug- 
mentations against  an  heir  of  entail,  held  good 

X'nst  an  heir  succeeding  under  an  entail  not 
;tual  against  creditors,  to  the  extent  of  the 
succession.  Scott  v.  Tawse,  1828,  Shaw  (Teinds) 
163  ;  4  Fac.  983. 

520.  Teinds  —  Belief-  Liability  -  Lia- 
bility under  Lease  only  Continues  during 
Currency  and  Prorogation.— In  a  question 
whether  a  party  originally  possessing  on  long 
leases  was  liable  in  warrandice  of  tithes  to  the  re- 
spondents or  their  successors,  against  the  future 
augmentations  of  stipend,  held  that  the  obliga- 
tion of  warrandice  only  continued  during  the 
terms  of  the  leases,  and  prorogations  of  these 
leases,  and  to  augmentations  obtained  while 
these  leases  were  unexpired.  Hepburn  v. 
CaUender,  1814,  6  Pat.  6. 

521.  Teinds— Belief— Liability— Magis- 
trates of  Burgh  not  Authorised  to  Sell 
Teinds. — Where  magistrates  of  a  burgh  had 
received  authority  from  the  council  to  sell 
publicly  lands  forming  part  of  the  property  of 
the  burgh,  held  that  they  had  no  power  to  grant 
a  disposition  both  of  the  lands  and  the  teinds  ; 
and  as  there  was  no  room  to  imply  an  authority 
to  sell  the  teinds,  their  successors  were  not 
bound,  under  the  clause  of  warrandice,  to 
relieve  a  singular  successor  of  payments  of 
stipend  allocated  on  the  lands.  Blair  v. 
Mags,  of  Dunbar,  1836,  14  S.  945  ;  11  Fac. 
768* 

522.  Teinds— Belief—  Liability  —  Obliga- 
tion must  be  Specially  Assigned  to  Singular 
Successors, — An  obligation  of  warrandice  in 
a  charter  against  augmentations  of  stipend, 
although  not  a  personal  obligation  which  will 
transmit  to  the  executors  of  the  grantee 
in  the  charter,  will  not  vest  in  a  successor  of 
the  grantee  because  of  his  proprietorship  of 
the  lands,  without  any  evidence  of  its  trans- 
mission to  him  along  with  the  lands.  Home 
v.  M.  of  Breadalbane's  Trs.,  1842,  1  Bell  1. 
Revg.   13    S.  296;    16    S.  820;    3    D.  436 ; , 


16  Fac.  454.  Sinclair  v.  M.  of  BreadaJbane, 
1846,  5  Bell  353  ;  18  J.  626.  Revg.  6  D.  378 ; 
16  J.  195.  Governors  of  Trinity  Hospital  v. 
Sir  J.  Nisbett's  Trs.,  1861,  13  D.  1161 ;  23  J. 
550.  Spottiswoode  v.  Seymer,  1853,  15  D.  458  ; 
25  J.  284* 

523.  Teinds— Belief— Liability— Circum- 
stances where  Obligation  not  Transmitted 
to  Singular  Successors.— The  proprietor  of  a 
barony  sold  part  of  it  with  the  teinds,  obliging 
himself  and  his  heirs  to  free  the  purchaser 
from  stipend  and  augmentations,  and  (in 
respect  of  doubts  as  to  the  validity  of  the  title 
to  the  teinds)  allowed  the  purchaser  to  retain 
the  price,  on  granting  a  bond  to  pay  whenever 
a   valid    title   should    be    furnished.     The 

Eroprietor  thereafter  sold  the  remainder  of  the 
inds  with  the  teinds,  allowing,  in  like 
manner,  the  purchaser  to  retain  the  price  of 
the  teinds,  and  assigned  to  him  the  above  bond, 
but  did  not  expressly  bind  himself  to  relieve 
the  second  purchaser  of  stipend,  etc.  That 
purchaser  naid  the  whole  stipend  under  two 
several  localities,  but  afterwards  reduced  them, 
and  obtained  a  rateable  proportion  laid  on  the 
parcel  first  sold.  Held,  in  an  action  of  relief  at 
the  instance  of  the  proprietor  of  that  parcel, 
that  the  second  purchaser  was  not  bound  to 
relieve  him  on  the  ground  that  the  obligation 
had  not  transmitted.  Waldie  v.  Cuthbert,  1830, 
9  S.  122  ;  6  Fac.  86. 

524.  Teinds'-BeUef— Liability— Circum- 
stances where  Obligation  Transmitted  to 
Singular  Successors.— By  feu-contract,  the 
superior  conveyed  lands  with  the  teinds,  which 
he  bound  himself  and  his  heirs  to  warrant  free 
"from  minister's  stipend  and  all  future 
augmentations,"  and  other  burdens  to  be 
imposed  on  the  teinds;  for  which  cause,  and 
on  the  other  part,  the  disponee  bound  himself, 
his  heirs  and  assignees,  to  pay  the  feu-duty  to 
the  granter  and  his  heirs.  Held  that  the 
obligation  of  relief  was  an  inherent  condition 
of  the  feu.  transmitted  to  singular  successors  of 
the  vassal  without  special  assignation,  and 
could  be  enforced  against  the  superior  beyond 
the  value  of  the  superiority.  Johnstone  v. 
Ramsay,  1824,  3  S.  33.  Stewart  v.  D.  of 
Montrose,  1863,  1  M.  (EL  L.)  25  ;  25  J.  42a* 

525.  Teinds— Belief— Liability— Obliga- 
tion Extinguished  by  New  Investiture. — A 
superior  feued  lands  holding  of  the  Crown, 
with  an  obligation  to  relieve  the  vassal  of  all 
teinds,  stipends,  etc. ;  and  thereafter  the 
vassal  (for  the  purpose  as  alleged  of  creating  a 
vote)  disponed  to  the  superior  with  a  pro- 
curatory  of  resignation  ad  remanentiam,  which 
the  superior  expede,  and  then  granted  a  feu- 
charter  to  a  third  party,  and  a  conveyance  of 
the  Crown  superiority  to  the  original  vassal ; 
and  the  third  party  subfeued  to  him,  whereby 
he  came  to  enjoy  the  lands,  and  at  the  same 
time  was  enrolled  as  a  freeholder.  Held  that 
the  new  investiture  extinguished  the  original 
one,  and  also  the  obligation  of  relief  from 
teinds,  etc.  Walker's  Reps.  v.  Heriot's  Hospital^ 
1839,  1  D.  1132  j  14  Fac  1148  * 
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526.  Teinds— Belief- Liability-Obliga- 
tion not  Extinguished  by  New  Investiture. 

—An  obligation  by  a  superior  in  the  original 
feu-charter,  which  also  conveyed  the  teinds,  to 
relieve  the  vassal  of  augmentation  of  stipend, 
held  (1)  not  discharged  by  a  subsequent  charter 
of  confirmation,  which  took  the  vassal  bound 
to  pay  *'  all  minister's  stipend,"  but  confirmed 
the  original  charter  in  all  its  clauses,  and  (2) 
sufficiently  transferred  by  a  general  assignation 
to  writs.  Observed,  that  being  an  obligation 
between  superior  and  vassal  it  passed  with  the 
lands.  Lennox  v.  Hamilton,  1843,  5  D.  1357  ; 
15  J.  602.* 

527.  Teinds  —  Relief  —  Liability  —  Pre- 
scription.— A  party  bound  himself,  in  1648, 
to  warrant  teinds  against  future  augmentations, 
and  an  augmentation  was  granted  in  1800. 
Held  that  the  obligation  was  not  extinguished 
by  the  lapse  of  forty  years  from  its  date ;  and 
doubted  if  it  would  have  been  relevant  to 
allege  that  intermediate  augmentations  had 
been  granted,  and  no  action  brought  within 
forty  years,  so  as  to  affect  the  obligation  in 
relation  to  any  subsequent  augmentation  and 
action  of  relief  brought  within  forty  years. 
Sir  W.  Elliot  v.  M.  of  Lothian,  1808,  Hume 
465. 

528.  Teinds  — Belief— Liability  — Pre- 
scription.— A  claim  of  relief  of  augmented 
stipend  under  an  obligation  of  warrandice, 
sustained  after  the  lapse  of  more  than  forty  years 
from  date;  and  held  that  prescription  began 
to  run,  not  from  the  date  of  the  augmentation, 
but  from  that  of  the  decree  of  locality.  Walker 
v.  Dundas,  1815,  Hume  466. 

529.  Teinds  —  Belief—  Liability  —  Pre- 
scription.— A  party  became  bound,  in  1729, 
to  warrant  another  against  future  augmenta- 
tions, and  an  augmentation  was  granted  in 
1770,  and  decree  of  locality  pronounced  in 
1781,  and  relief  was  claimed  from  that  date. 
Held,  in  an  action  raised  in  1817,  that  although 
the  party  originally  alleged  that  the  payments 
had  been  made  in  1767,  he  was  not  precluded 
by  prescription  from  claiming  relief.  E.  of 
Aberdeen's  Trs.  v.  Dundas,  1821,  1  S.  157  * 

530.  Teinds  — Belief —Liability-— Pre- 
scription.— A  superior  having  bound  himself 
in  the  original  feu-charter,  which  also  conveyed 
the  teinds,  to  relieve  the  vassal  of  augmenta- 
tions of  stipend,  held  that  the  negative  prescrip- 
tion did  not  run  against  the  obligation  itself, 
but  only  against  each  augmentation.  Lennox 
v.  Hamilton,  1843,  5  D.  1357  ;  15  J.  602  * 

531.  Teinds— Belief— Terms  of  Clause 
whether  Covering  Augmentations.  —  Ques- 
tion, whether  a  clause  of  warrandice  extended 
to  future  augmentations.  Gourley  v.  Wood, 
1821,  Shaw  (Teinds)  16. 

532.  Teinds— Belief— Terms  of  Clause 
Giving  Belie! — An  obligation  "to  warrant, 
disburden,  free,  and  relieve  Sir  J.  J.  from  all 
payment  of  any  teynds  or  any  part  of  the 
stipend  payable  furth  of  the  said  lands  and 
others  above  disponed  to  the  minister  of  the 


said  parish  of  S,  of  all  years  and  terms 
bygone,  and  for  all  years  and  terms  in  tyme 
coming  for  ever,"  held  to  apply  to  a  future 
augmented  stipend.  E.  of  liopetoun  v.  Sir  A. 
Jardine,  3  July  1811,  F.  C. 

533.  Teinds  — Belief— Terms  of  Clause 
Giving  Belief — Warrandice  against  future 
stipends  and  other  burdens  on  teinds  protects 
against  subsequent  augmentations.  Karr  v. 
D.  of  Roxburgh,  1821,  Shaw  (Teinds)  12. 

534.  Teinds— Belief— Terms  of  Clause 
Giving  Belief— A  party  sold  lands  to  another, 
and  thereafter  granted  an  obligation,  in  relation 
to  the  teinds  of  which  he  was  not  proprietor, 
by  which  he  warranted  the  disponee  "from 
payment  of  any  teinds,  great  or  small,  minister's 
stipend,  schoolmasters'  salaries,  feu-duties,  and 
all  other  casualties  (excepting  cess)  that  can  be 
demanded  for  or  be  made  payable  furth  of  the 
lands  purchased  from  me,  and  that  for  all  years 
and  terms  bygone,  and  in  all  time  coming." 
Held  to  import  warrandice  against  future 
augmentations  of  stipend.  Low  v.  Bethune, 
31  Jan.  1821,  F.  C  * 

535.  Teinds— Belief—  Terms  of  Clause 
Giving  Belief— A  titular  conveyed  teinds  of 
several  lands  to  heritors  for  payment  of  a  duty 
"et  relevando  me  meosq.  predict  omnium 
impositionum,  augmentationum,  et  aliorum 
onerum  quae  contigerint  imponi  supra  diet, 
decimas  ultra  pnesens  stipendium  ministri 
ecclesiae  de  Carnwath  et  content,  in  decreto 
localitatis  et  modificationis  diet,  stipendii." 
Held  that  the  heritors  were  bound  not  only 
to  pay  the  duty,  but  to  relieve  the  titular  of 
future  augmentations.  Lockhart  v.  Douglas, 
1823,  Shaw  (Teinds)  66. 

536.  Teinds— Belief— Terms  of  Clause 
Giving  Belief —A  party  disponed  a  part  of  his 
estate,  but  not  the  teinds,  to  another,  with  a 
clause  of  warrandice  bearing,  that  in  regard  it 
was  agreed  that  the  lands  sold  should  be  free 
of  paying  any  teind  or  minister's  stipend,  the 
seller  was  to  take  the  whole  burden  of  the 
teind  on  himself,  and  that  they  were  to  remain 
a  burden  on  the  part  of  his  estate  retained  by 
him ;  and  he  therefore  bound  himself  to 
warrant  the  lands  "from  all  payment  of  any 
teinds  or  minister's  stipend  furth  of  the  saii 
lands  in  all  time  coming."  Held  that  this 
clause  was  effectual  to  give  the  purchaser  a 
right  of  relief  against  future  augmentations. 
Cuninghame  v.  Cuthbertson,  27  Jan.  1829,  F.  C. ; 
Shaw  (Teinds)  175 ;  4  Fac.  415. 

537.  Teinds— Belief— Terms  of  Clause 
Giving  Belief — A  superior  who  had  right,  as 
a  subtacksman,  to  intromit  with  his  teinds, 
agreed,  in  a  feu-contract,  that  the  teinds  due 
out  of  the  lands  feued  should  be  taxed  to 
£10,  13s.  4d.  Scots,  besides  feu-duty,  and  that 
he  should  free  the  vassal  "of  all  teinds  and 
public  burden  payable  furth  of  the  lands  in  all 
time  coming."  He  disponed  the  lands  to  be 
holden  for  payment  of  a  feu-duty,  and  also  the 
above  sum  in  name  of  teind-duty,  and  public 
burden;  and  bound  himself  to  relieve  the 
vassal  "of  ail  teinds,  parsonage  and  vicarage, 
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and  public  burden,  payable  furth  of  the  said 
lands,  for  payment  of  the  foresaid  sums,  and 
that  for  ever  hereafter,  with  power  to  the 
'  vassal  to  intromit  with,  and  receive  from,  the 
tenants  the  teind  and  public  burden."  Held 
that  the  superior  was  liable  to  relieve  the 
vassal  from  future  augmentations.  Wilson  v. 
Agnew,  1831,  9  S.  357  ;  6  Fac.  256  * 

538.  Teinds  — Belief— Terms  of  Clause 
Giving  Belief! — The  vassals,  in  a  feu-charter, 
were  "  obliged  to  pay  the  whole  cess  and  public 
burdens,  they  always  having  allowance  tnereof 
in  the  first  end  of  the  feu-duty  yearly  at 
clearing,"  and  the  superior  was  bound  to 
relieve  the  vassals  "of  the  minister's  stipend 
and  reparation  of  manses  that  may  be  required 
furth  of  the  said  lands  and  teinds  thereof  in  all 
time  coming."  Held  that  the  superior  was 
bound  to  relieve  the  vassals  of  payments  of 
stipend  allocated  on  their  lands.  MacRitchie's 
Trs.  v.  Hope,  1836,  14  S.  578 ;  11  Fac.  502.* 

539.  Teinds— Belief— Terms  of  Clause 
Giving  Belief — A  superior,  who  had  no  right 
to  the  teinds,  feued  the  lands  to  a  vassal  for  a 
feu-duty  and  other  prestations,  and  bound 
himself  to  free  the  vassal  "  from  all  stipends, 
teinds,  and  other  public  burdens,  imposed  or  to 
be  imposed  upon  the  said  lands.1'  Held  liable 
to  free  the  vassal  of  all  stipend  and  subsequent 
augmentations.  Pedie  v.  Heriot's  Hospital,  1839, 
1  D.  871 ;  14  Fac  949,  970  * 

540.  Teinds— Belief— Terms  of  Clause 
Giving  Belief. — A  feu-contract  contained  an 
obligation  of  relief  as  follows :  "  And  further 
the  said  Archibald  Spiers  binds  and  obliges 
himself  and  his  foresaids  to  free  and  relieve 
the  lands  above  disponed  of  all  teind,  cess,  or 
other  public  burdens  payable  out  of  said  land 
in  all  time  coming."  The  superior  was  also 
titular  of  the  teinds,  and  continued  for  upwards 
of  sixty  years  topay  stipend  and  all  augmenta- 
tions thereof.  Tne  feu-duty  was  equivalent  to 
the  agricultural  value  of  the  lands.  Held  that 
the  vassals  were  entitled  to  be  relieved  by  the 
superior  of  all  payments  of  and  out  of  the 
teinds,  and  that  his  obligation  was  to  be 
construed  as  extending  to  future  augmenta- 
tions. Stevenson  v.  Speirs*  Trs.,  1858,  20  D. 
651 ;  30  J.  321  * 

541.  Teinds  — Belief— Terms  of  Clause 
Giving  Belief — Obligation  by  superior  in  feu- 
contract  to  relieve  the  vassal,  inter  alia,  of  all 
teinds  and  minister's  stipend  in  all  time  coming, 
held  to  imply  relief  against  augmentations. 
Preston  v.  Mags,  of  Edinburgh,  1870,  8  M.  502 ; 
42  J.  232* 

542.  Teinds— Belief—  Terms  of  Clause  not 
Giving  Belief — In  order  to  give  a  claim  of 
relief  From  augmentation  of  stipend,  there  must 
be  express  warrandice  against  augmentations ; 
and  therefore,  although  a  patron  and  titular 
disponed  teinds,  warranting  them  to  be  free 
from  ((all  payment  of  any  other  duty  and 
service,"  excepting  feu-duties  there  mentioned, 
and  two  bolls  of  victual  stipend,  payable  to  the 
minister,  and  "all  other  perils  and  damages 


and  inconveniences  whatsoever,  as  well  named 
as  not  named,  bygone,  present,  and  to  come,  as 
all  lands  and  against  all  deadly,  as  law  will," 
— held  not  to  be  warrandice  from  future 
augmentations.  Plenderleaih  v.  E.  of  Tweeddale, 
31  Jan.  1800,  F.  C. ;  M.  16639. 

543.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief — Warrandice  in  a  feu- 
contract  against  all  stipends,  teinds,  and  other 
public  burdens,  due  and  payable  furth  of  the 
said  acres,  or  against  all  teind-duties,  cess,  or 
other  public  burdens  imposed,  or  to  be  im- 
posed in  time  coming,  held  not  to  warrant 
against  subsequent  augmentations  of  stipend. 
Alexander  v.  JJundas,  9  June  1812,  F.  C* 

544.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief — A  clause  of  warrandice 
in  a  feu-Siepoeition  of  lands  and  teinds 
thereof,  "from  all  perils,  burdens,  damages, 
and  inconveniences,  incumbrances,  distress, 
and  evasions  whatsoever,"  held  not  sufficient 
to  entitle  to  relief  from  future  augmentations. 

E.  of  Hopetoun's  Trs.  v.  Copland,  8  Dec.  1819, 

F.  C* 

545.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief — Warrandice  in  a  tack  of 
lands  and  teinds  not  specifying  future  aug- 
mentations, does  not  protect  against  them. 
Karr  v.  D.  of  Roxburgh,  1822,  Shaw  (Teinds)  37. 

546.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief — Lands  were  disponed  with 
the  teinds,  and  an  obligation  granted  to 
warrant  against  "all  stents,  taxations,  and 
impositions  whatever,  as  well  not  named  as 
named,  imposed  or  to  be  imposed  upon  the 
parsonage  and  vicarage  teinds  of  tne  said 
fourth-part   lands   and    possession,    by    any 

Eerson  or  persons  whatsomever,  at  any  time 
ereafter,  and  that  at  the  hands  of  the 
minister  of  Campsie,  present  or  to  come,  or 
any  other  having  or  pretending  to  have 
interest  therein."  Held  that  the  obligation 
did  not  apply  to  future  augmentations. 
Hamilton  v.  Colder,  13  June  1823,  F.  C. ;  2  S. 
403* 

547.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief — Notwithstanding  a  clause 
in  a  feu-contract,  by  which  the  vassal  bound 
himself  to  relieve  the  superior  of  all  "  burden, 
exaction,  question,  demand,  or  secular  service,* 
held  that  the  superior  was  liable  to  free  the 
vassal  of  payment  of  stipend.  Macdonald  v. 
Governors  of  Heriot's  Hospital,  1830,  4W.AS. 
98.    Affg.  3  Fac.  517 ;  Shaw  (Teinds)  156  * 

548.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belief— Actings  as  Interpreting 
Clause. — A  party  who  held  land  from  a 
burgh,  burdened  with  payment  of  a  sum 
towards  the  stipend  of  tne  third  minister  of 
the  burgh  (who  did  not  derive  his  stipend 
from  time),  subfeued  inter  alia  for  relief  "of 
all  cess,  minister's  stipend,  and  other  public 
burdens";  and  the  subfeuar,  for  above  fifty 
years  thereafter,  paid  the  proportion  of  the 
parish  minister's  stipend  arising  from  tithe, 
while  the  granter  of  the  subfeu  continued  to 
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pay  to  the  burgh  his  contribution  to  the  third 
minister's  stipend  as  formerly.  Held,  in  an 
action  raised  by  the  granter  of  the  subfeu, 
that  the  mutual  actings  of  the  parties  ex- 
plained the  import  of  the  contract  of  subfeu, 
and  that  he  had  no  right  of  relief  of  the 
stipend  payable  to  the  third  minister. 
Fraternity  of  Seamen  of  Dundee  v.  Wedderburn, 
1830,  8  S.  547  * 

549.  Teinds  —  Belief—  Terms  of  Clause 
not  Giving  Belie!— The  vassal,  in  a  feu- 
charter,  was  bound  "  to  pay  the  haill  cess  and 
public  burdens  due  and  payable  furth  of  the 
said  lands,  of  which  they  shall  have  allowance 
out  of  the  first  end  of  tneir  money  feu-duty," 
— "and  that  for  all  other  burden  and  exaction 
whatsoever."  Held  that  the  superior  was  not 
bound  to  relieve  the  vassals  of  payments  of 
stipend  allocated  on  the  lands,  except  quoad 
the  teind-duty  stipulated  in  the  charter. 
MacRitchiSs  Trs.  v.  Hope,  1836,  14  S.  578 ;  11 
Fac.  502  * 

550.  Teinds  — Belief— Terms  of  Clause 
not  Giving  Belief, — A  superior  bound  the 
vassal  to  pay  feu -duty  and  certain  other 
prestations,  and  declared  them  to  be  in  place 
of  "all  other  burden,  exaction,  question,  de- 
mand, or  secular  service,  which  can  anyways 
be  exacted  for  the  said  lands,  houses,  and 
others  foresaid."  Held  that  the  vassal  was 
liable  both  for  stipend  and  augmentations, 
notwithstanding  that  the  superior  had  con- 
tinued to  pay  stipend  and  augmentation 
(which  were  alleged  to  be  trifling  and  paid 
by  inadvertence)  for  more  than  the  period  of 
the  long  prescription  after  the  date  of  the  feu- 
contract.  Pedie  v.  Heriot's  Hospital,  1839,  1  D. 
871 ;  14  Fac.  949,  970  * 

551.  Teinds— Belief— Terms  of  Clause 
not  Giving  Belie! — A  vassal  held  lands  for 
payment  of  a  feu-duty,  said  to  be  the  full 
agricultural  value  of  the  lands,  and  for  other 
usual  prestations,  which  were  declared  to  be 
"for  all  other  burden,  exaction,  question, 
demand,  or  secular  service  which  can  anyways 
be  exacted  or  required  for  the  lands,  teinds, 
and  others  above  mentioned."  Held  that  he 
was  not  entitled  to  relief  of  stipend  or  aug- 
mentations from  the  superior,  walker's  Reps, 
v.  Heriot's  Hospital,  1839,  1  D.  1132  ;  14  Fac. 
1148* 

552.  Teinds— Belief— Terms  of  Clause 
>  not  Giving  Belie! — In  a  contract  of  ex- 
,  cambion,  under  the  Act  10  Geo.  in.  c.  51, 
I        between  an  entailed  proprietor  (who  was  also 

titular  of  the  parish)  and  another  proprietor, 
it  was  stipulated,  in  order  to  equalise  the 
exchange,  that  the  lands  given  to  the  latter 
should  be  held  for  payment  of  a  certain  feu 
and  teind  duty,  "  in  full  of  all  feu  and  teind 
duties  that  can  be  asked  furth  of  the  said 
lands  in  times  coming."  Held  that  this  did 
i  not  import  a  warrandice  by  the  superior  and 
1  titular  against  claims  by  the  minister  of  the 
parish,  for  stipend  furth  of  these  lands, 
beyond  the  teind-duty  so  stipulated.  Paterson 
v.  Z).  of  Hamilton,  1843,  5  D.  1313* 


553.  Teinds— Belief— Terms  of  Clause 
not  Giving  Relief, — A  conveyance  of  a  piece 
of  ground  contained  a  clause  relieving  the 
disponee  "  of  all  existing  feu -duties,  casualties, 
ana  public  burdens,  at  and  prior"  to  the  term 
of  entry,  "  and  also  in  all  time  thereafter,  with 
the  exception  of  poor-rates  and  prison  assess- 
ment," which,  "  together  with  any  augmenta- 
tions of  existing  burdens,  and  all  new  or 
additional  burdens  to  be  imposed  on  the  said 
lands,"  are  to  be  paid  by  the  disponee.  Held 
that  the  obligation  to  relieve  the  disponee  did 
not  apply  to  the  payment  of  Btipend — that 
being  a  burden  not  upon  the  lands,  but  upon 
the  teinds,  which  were  not  conveyed  to  the 
disponee.  Lord  Bosslyn  v.  N.  B,  Rly.  Co,, 
1865,  4  M.  140  ;  38  J.  81  * 

554.  Teinds— Belief— Obligation  to  In- 
sert Clauses  of  Belief  in  Dispositions  only 
Applies  to  Voluntary  Dispositions.— The 
titular  of  a  parish,  in  a  disposition  to  A,  a 
heritor,  of  his  teinds,  came  under  an  onerous 
obligation  to  relieve  him  of  augmentations  of 
stipend  till  all  the  teinds  in  his  hands  as 
titular,  "  now  free  teind,"  should  be  exhausted  ; 
and  for  that  effect  to  insert  a  clause  of  relief 
in  any  dispositions  he  might  grant  to  other 
heritors;  and  several  heritors  obtained  from 
him,  under  decrees  of  sale,  dispositions 
without  such  clause  of  relief.  Held,  in  an 
action  of  relief  by  A  against  the  titular,  that 
the  obligation  extended  only  to  voluntary 
dispositions ;  that  the  titular  was  not  liable 
in  relief,  although  part  of  the  teinds  con- 
veyed under  the  decrees  was  not  exhausted 
— the  augmentation  exceeding  the  amount  of 
the  free  teind,  as  at  the  date  of  the  contract ; 
and  that  under  "  free  teind  "  the  teind  of  his 
own  lands  was  not  included.  Vere  v.  D.  of 
Hamilton,  1828,  6  S.  507  * 

555.  Teinds— Belief— Beal  Warrandice— 
Obligation  to  Believe  not  Made  a  Beal 
Burden  on  Warrandice  Lands.— By  minute 
of  sale  the  lands  of  Nybster,  with  the  teinds, 
were  in  1740  sold  to  a  party  "free  of  all 
stipends,  schoolmasters'  fees,  and  other  public 
burdens  and  impositions  whatsoever n;  and 
the  seller  bound  himself  to  deliver  to  the 
purchaser  a  disposition  of  the  lands  of  Keiss, 
"in  real  warrandice  and  security  of  the  said 
lands  of  Nybster,  teinds  and  pertinents 
thereof.19  In  various  interim  localities  after 
that  date,  the  lands  of  Eeiss  were  localled  on 
for  the  stipend  of  the  lands  of  Nybster,  but 
the  obligation  was  never  made  a  real  burden 
on  the  lands  of  Eeiss.  The  lands  of  Keiss 
were  sold  in  1813.  Held  (1)  that  the  obliga- 
tion contained  in  the  minute  was  not  binding 
against  singular  successors  in  the  lands  of 
Keiss,  so  as  to  be  made  effectual  in  a  process  of 
locality,  but  reserving  right  to  the  proprietors 
of  Nybster  any  claim  competent  to  them  to 
be  enforced  in  any  habile  process,  and  all 
answers  thereto.  APLeay  v.  Sinclair,  1867, 
5  M.  976 ;  39  J.  555  * 

556.  Teinds— Belief— Beal  Warrandice— 
Bedemption  of  Teinds  to  Evacuate  War- 
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randice— Repetition  of  Stipends  Previously 
Paid— Date  when  Redemption  Comes  into 
Force. — A  proprietor  of  lauds  and  teinds 
feued  part  of  them  for  payment  of  feu  and 
teind  duties,  and  thereafter  sold  the  re- 
maining part  of  the  lands  and  teinds  to  a 
third  party,  and  conveyed  other  lands  in 
warrandice  against  eviction  of  the  teinds  by 
augmentations  or  otherwise— declaring  that 
the  purchaser  should  have  entry  to  the 
warrandice  lands  in  satisfaction  of  the  evicted 
teinds,  aye  and  until  the  seller  should  re- 
possess them  (the  purchaser  and  his  heirs)  to 
the  undoubted  right  to  the  said  teinds,  free  of 
the  said  eviction  and  all  burdens  whatsoever, 
or  then  make  payment  of  the  price  and  value 
of  the  said  teinds  at  the  rate  of  sixteen  years' 
purchase,  counting  the  victual  at  £100  Scots 
the  chalder  ;  and  in  two  interim  localities 
augmentations  were  of  consent  laid  on  the 
warrandice  lands ;  but  final  decree  in  these 
two  localities  which  were  conjoined,  the  partv 
intimated  an  intention  to  redeem  as  stipulated. 
Held,  in  an  action  of  repetition  by  that  party 
of  the  stipends  previously  paid,  that  she  was 
not  entitled  to  repetition ;  and  in  an  action 
by  the  party  in  right  of  the  warrandice,  for 
relief  of  the  augmented  stipends  paid  to  her 
and  the  vassals  under  the  final  decree,  held  that 
they  were  entitled  to  such  relief,  aye  and 
until  the  proprietor  of  the  lands  made  a 
precise  and  distinct  intimation  of  intention 
to  redeem  as  stipulated.  Lady  Montgomery  v. 
Hamilton,  1841,  3  D.  942 ;  16  Fac.  196. 

557.  Teinds— Relief— Real  Warrandice— 
Right  of  Heir  to  Oppose.— A  party  purchased 
lands  with  the  price  of  teinds  sola  by  him 
under  a  warrandice  against  augmentations,  and 
took  the  lands  to  himself  in  liferent,  and  to  his 
son  and  a  series  of  heirs  in  fee.  The  lands 
purchased  being  burdened,  no  warrandice  with 
payment  of  augmentations  imposed  on  the 
lands,  the  teinds  of  which  were  sold.  Aug- 
mentations having  been  granted,  and  an  adjudi- 
cation founded  on  the  warrandice  having  been 
brought,  held  that  an  heir,  who  had  made  up 
titles  to  the  fiar  and  not  to  the  liferenter,  could 
not  oppose  it  Justice  v.  Callender,  1830,  4  W. 
&  S.  94.     Affg. 5  S.  68 ;  2  Fac.  37* 

558.  Teinds— Relief-Relief  Effected  in 
Locality. — Held  competent,  in  a  process  of 
locality,  to  give  effect  to  an  obligation  of 
warrandice  by  the  titular  from  future  aug- 
mentations, though  merely  personal,  by 
allocating  on  his  lands.  D.  of  Roxburgh  v.  M. 
of  Lothian,  1838,  16  S.  341 ;  13  Fac.  303* 

559.  Teinds— Relief— Teinds  Converted 
under  Tack  —  Augmentation  at  Different 
Rate. — A  titular  entered  into  a  lease  with 
a  heritor,  bv  which  (after  deducting  certain 
teinds  payable  to  the  minister)  he  let  the 
residue  of"  the  teinds  to  the  heritor  at  a  specific 
rent,  being  the  annual  value  of  the  residue, 
"converted  at  the  rate  of  £6,  6s.  Scots  (or 
10s.  6d.  sterling)  the  boll."  Thereafter  the 
titular  having  been  found  liable  to  the  minister 
in  an  augmentation,  which  he  was  obliged  to 


pay  at  the  selling  price  of  grain,  held  in  an 
action  of  relief,  that  the  conversion  had 
reference  only  to  such  part  of  the  victual  teind 
which  was  payable  to  the  titular,  but  not  to 
the  part  payable  to  the  minister.  King's  College 
of  Aberdeen  v.  E.  of  Kintore,  8  June  1803,  F.  C. ; 
M.  15172. 

560.  Teinds  —  Relief  —  Teinds  Payable 
Specified  in  Disposition— Augmentation.— 
A  proprietor  who  had  sold  part  of  his  lands, 
specifying  the  proportion  of  teind  to  be  paid 
out  of  them,  but  not  adverting  to  the  circum- 
stance that  an  augmentation  had  been  granted 
a  few  months  before,  which  had  not  been 
localled  nor  paid,  held  not  bound  to  relieve  the 
purchaser  of  the  surplus  burden.  Baird's  Trs. 
v.  Lord  Lynedoch,  1830,  8  S.  622.* 

561.  Teinds  —  Tack  —  Assignation  — 
Whether  Tack  Included.— The  proprietor  of 
a  barony  obtained  a  lease  of  the  teinds  thereof 
from  the  titular,  and  thereafter  made  an  entail 
of  the  barony,  and  assigned  and  transferred  all 
contracts  of  alienation,  dispositions,  "tacks, 
assedations,"  etc.,  "  of  and  concerning  the  said 
lands,  and  teinds  thereof."  Held  that  this 
general  clause  was  not  sufficient  to  convey  the 
lease  of  the  teinds  to  the  heir  of  entail,  or  to 
bring  it  under  the  limitations  of  the  entail. 
Orahame  v.  Don,  16  Dec.  1814,  F.  C* 

562.  Teinds— Tack— Bona  fide  Possession. 
— A  heritor  possessing  his  own  teinds  by  virtue 
of  a  tack  from  another  as  tacksman,  found  to 
be  bona  fide  possessor  until  interpelled  by  the 
titular.  Stirling  v.  Feuars  of  Denny,  1731, 
M.  1717 ;  1733,  1  Pat.  90* 

563.  Teinds— Tack— Date  of  Entry.— A 

tack  of  teinds  having  been  granted  to  A  and 
his  wife  for  their  lifetime,  and  to  their  son  for 
three  nineteen  years, — the  entry  of  the  son,  as 
well  as  of  the  father  and  mother,  being  in  one 
clause  declared  to  be  at  the  day  and  date  of 
the  tack,  and  it  being  declared  in  another  that 
he  was  to  enjoy  the  lease  for  the  foresaid  space 
"next  and  after  baith  their  deceases,"— -held 
that  the  tack  to  the  son  commenced  at  the 
same  date  with  the  liferent  tack,  and  not  at 
the  expiration  of  it.  A  tack  of  teinds  being 
granted  during  the  currency  of  an  existing 
tack,  with  a  declaration  that  the  remaining 
years  of  the  current  tack  should  run  after  the 
termination  of  the  new  tack,  it  was  found  that 
this  was  not  an  effectual  grant  of  the  additional 
years  at  the  end  of  the  new  tack.  Burnet  v. 
Mags,  of  Aberdeen,  1741,  1  Pat.  305* 

564.  Teinds— Tack— Derelinquishment  of 
Inhibition. — A  nineteen  years1  lease  of  bishops' 
teinds,  granted  in  1767,  had  been  continued  oy 
tacit  relocation  till  1839,  when  the  Crown  used 
inhibition.  The  tack-duty  continued  to  be 
paid  and  received  thereafter  till  1852,  when  an 
action  was  brought  for  the  amount  of  the 
teinds  from  1839.  Held  that  the  inhibition 
must  now  be  held  as  derelinquished.  Lord 
Advocate  v.  Skene,  1860,  22  D.  987  ;  32  J.  421  * 

565.  Teinds— Tack— Derelinquishment  of 
Inhibition— Tacit  Relocation,— An  iuhibi- 
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tion  of  teinds,  upon  which  the  titular  had  not  for 
upwards  of  sixty  years  taken  any  proceedings, 
was  derelinquishea  and  ineffectual  to  interrupt 
tacit  relocation  on  a  tack  of  teinds.  Tne 
common  agent  in  a  locality  was  not  entitled  to 
found  on  this  inhibition  as  interrupting  tacit 
relocation.  Trinity  Hospital  v.  Common  Agent 
in  Locality  of  South  Leith,  1848,  11  D.  266 ; 
21  J.  71. 

566.  Teinds— Tack— Erpiry— Inhibition. 

— Effect  given  to  a  tack  of  bishops'  teinds  from 
the  Crown,  which  was  expired,  but  had  not 
been  put  an  end  to  by  inhibition.  Officers  of 
State  v.  E.  of  Kintore,  1827,  Shaw  (Teinds)  128. 

567.  Teinds  —  Tack  —  Tack -Duties  — 
Interest  on  Arrears.— Question :  Is  interest 
due  on  arrears  of  tack-duties  of  teinds  where 
there  is  no  stipulation  in  the  tack  to  that 
effect?  Advocate  -  General  v.  Sinclair's  Trs., 
1855,  17  D.  290. 

568.  Teinds— Tack— Obligation  to  Renew 
—Act  1690,  C  23.— An  obligation  by  the  lessor 
in  a  subtack  of  teinds  to  give  "  consent,  tolera- 
tion and  assistance"  to  the  obtaining  of  new 
tacks  by  the  lessee,  held  to  imply  an  obligation 
on  the  lessor  to  grant  a  new  tack,  he  having 
acquired  a  heritable  right  to  the  teinds  under 
the  Act  1690,  c.  23.  Abercromby  v.  E.  of  Sea- 
field,  1838, 1  D.  141. 

569.  Teinds  —  Teind-Duty  —  Arrears  — 
Interest. — Opinion  that  the  rule  that  feu- 
duties  did  not  carry  interest  did  not  extend  to 
teind-duties.  Drummond  v.  Lady  Montgomerie, 
1842,  6  D.  277 ;  15  J.  92* 

570.  Teinds  —  Teind  -  Duty  —  Ascertain- 
ment of  Amount.  —  Mode  of  ascertaining 
teind-duties,  where  not  specified  in  charters  of 
heritors  of  Orkney.  Lord  Dundas  v.  Balfour, 
23  May  1821,  F.  C. ;  Shaw  (Teinds)  1* 

571.  Teinds  — Teind-Duty  — Amount  of 
Teind-Duty  Deducted  in  Allocation.— 

Teind-duties  paid  by  a  proprietor,  in  terms  of 
his  feu-charter,  to  the  minister  of  a  parish, 
were  to  be  considered  as  payments  from  the 
teinds ;  and  that,  in  an  allocation  of  augmented 
stipend  upon  the  lands  of  the  parish,  the 
amount  of  the  teind-duties  was  to  be  deducted, 
as  a  payment  from  the  teinds.  D.  of  Hamilton 
v.  Urquhart,  1841,  4  D.  8* 

572.  Teinds  — Teind-Duty  — Cumulo  Feu 
and  Teind  Duty— Division— Parsonage  and 
Vicarage  Teinds.  — The  titular  of  the  parsonage 
teinds  of  a  parish,  who  was  also  superior  of 
lands,  feued  the  lands  and  teinds  together,  for 
payment  of  a  cumulo  feu-duty.  The  minister 
of  the  parish  was  titular  of  the  vicarage  teinds, 
and  had  always  levied  them  himself.  In  a 
process  of  augmentation  he  gave  up  a  proven 
rental,  including  both  parsonage  and  vicarage 
teinds,  and  the  court  modified  a  stipend  without 
drawing  any  distinction  between  them  ;  and  in 
the  locality  the  vassal  was  localled  on  for 
15s.  5d.  of  stipend,  which  exhausted  the  whole 
parsonage  and  vicarage  teinds  of  his  lands. 
Thereafter,   in   a   process   of   valuation,  the 


parsonage  teind  was  fixed  at  lis.  10}gd.,  and 
the  vicarage  at  3b.  &fed.  Held,  in  an  action  by 
the  superior  against  the  vassal  for  arrears  of 
the  cumulo  feu-duty,  that  the  vassal  was  not 
entitled  to  deduction  of  the  annual  sum  of 
15s.  5d.,  but  only  of  lis.  10}£d.,  being  the 
parsonage  teind.  Lord  Dundas  v.  Robertson, 
1837,  15  S.  1191 ;  12  Fac.  1089. 

573.  Teinds  —  Teind-Duty  —  Stipend  to 
Minister  is  Payment  of  Teind-Duty.  —  A 
superior  feued  his  lands  for  payment  of  certain 
teind-duties  to  himself,  or,  at  his  option,  to  the 
minister  of  the  parish,  and  a  ehare  of  stipend 
was  allocated  upon  the  lands  in  successive 
localities.  Held  that  the  payment  of  stipend 
to  the  minister  by  the  vassal  under  the 
different  decrees  of  locality  must  be  considered 
as  payment  of  the  teind-duties,  by  consent  of 
the  superior,  in  terms  of  the  investiture.  D.  of 
Hamilton  y.  Softer,  1837, 2  S.  &  M'L.  586.  Aflfg. 
14  S.  162 ;  11  Fac.  127  * 

574.  Teinds — Title. — Circumstances  where 
real  right  to  teinds  not  vested.  Hepburn  v. 
Sir  John  CaUender,  1814,  6  Pat.  6. 

575.  Teinds— Title— Acts  1690,  c.  23.  and 
1693,  c.  25. — A  patron  claimed  to  be  titular  of 
the  teinds  of  a  parish  under  the  Acts  1690,  c.  23, 
and  1693,  c  25,  giving  to  patrons  the  teinds 
which  were  not  heritably  disponed.  Held  that 
as  the  teinds  in  question  had  been  heritably 
disponed  previous  to  1690,  the  patron  could 
claim  no  benefit  from  the  Acts.  Observed,  that 
it  was  not  necessary  for  the  common  agent  to 
deduce  a  regular  progress  of  titles  to  the  teinds, 
provided  they  fell  under  the  category  of  having 
been  heritably  disponed  at  the  date  of  the  Acts. 
I),  of  Buccleuch  v.  Common  Agent  in  Locality  of 
St.  Boswells,  1865, 3  M.  1111 ;  37  J.  583  * 

576.  Teinds— Title— Acquisition  of  Heri- 
table Bight— Warrandice  against  Future 
Augmentations. — Question  whether  warran- 
dice against  future  augmentations,  in  a  sub- 
tack, of  teinds  to  a  heritor,  be  a  bar  to  acquiring 
and  founding  on  a  heritable  right  to  them, 
where  the  price  is  to  be  paid  at  tne  end  of  the 
subtack  to  the  titular,  and  the  interest  in  the 
meanwhile  to  the  principal  tacksman.  Drum- 
mond v.  Lord  Bolh,  1822,  Shaw  (Teinds)  34. 

577.  Teinds— Title— Alternative  Title— 
Basine— Tack— Prescription.—  Although  a 
party  held  a  tack  of  teinds,  under  which  he 
might  have  drawn  them,  yet  as  he  had  also  a 
charter  and  sasine,  and  possession  of  the  teinds 
for  more  than  forty  years,  held  that  he  was 
entitled  to  impute  his  possession  to  the  charter 
and  not  to  the  tack,  and  therefore  he  had  a 
heritable  right  to  his  teinds.  E.  of  Fife  v. 
Innes,  1809,  Hume  468. 

578.  Teinds— Title— Alternative  Title— 
Grant  a  non  habente  potestatem— Tack- 
Prescription. — Where  a  party  had  a  disposition 
containing  a  grant  of  teinds,  and  followed  by 
sasine  which  flowed  a  non  habente  potestatem,  and 
also  a  tack,  and  the  possession  was  proved  to 
have  been  on  the  tack,  held  that  the  party,  after 
the  expiry  of  the  tack,  was  to  be  localled  on  as 
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having  no  heritable  right  to  the  teinds,  although 
a  period  much  exceeding  the  long  prescription 
had  followed  since  the  date  of  the  sasine. 
Peterkin  v.  Common  Agent  in  Locality  of  Forres, 
1840,  2  D.  723. 

579.  Teinda  — Title— Apprising  without 
Infeftment  —  Prescription.  —  A  decree  of 
apprising  of  teinds  (which  had  been  originally 
bishops'  teinds,  and  had  been  feudalised),  and 
on  which  possession  had  been  enjoyed  for  more 
than  forty  years,  but  on  which  no  infeftment 
had  been  taken,  did  not  confer  a  prescriptive 
heritable  right  to  the  teinds.  Graham  v.  Orr, 
1826,  Shaw  (Teinds)  96. 

580.  Teinds  —  Title  —  Circumstances 
where  Title  Sustained. — Circumstances  in 
which  it  was  held,  in  a  process  of  locality,  that 
a  heritor  had  adduced  sufficient  title  ana  right 
to  the  teinds  of  his  lands,  although  in  a  former 
locality  he  had  been  localled  on  in  conseq  uence 
of  these  titles  having  gone  amissing.  In  the 
House  of  Lords  the  case  remitted.  Porterfield 
v.  Officers  of  State  <b  Others,  1815,  6  Pat  77. 

581.  Teinds— Title— Common  Agent— A 
patron  claimed  to  be  titular  of  the  teinds  of  a 
parish  under  Acts  1690,  c  23,  and  1693,  c.  25. 
Held  that  it  was  not  jus  tertii  of  the  common 
agent  to  resist  the  claim  of  the  patron.  D.  of 
Buccleuch  v.  Common  Agent  in  Locality  of 
St.  Boswells,  1865,  3  M.  1111 ;  37  J.  583  * 

582.  Teinds— Title— Charter  Sufficient  to 
Ground  Prescription.— A  charter  under  the 
Great  Seal  contained  a  description  of  different 
parcels  of  land,  some  of  them  with  the  teinds, 
and  also  a  grant  of  the  patronage  and  teinds  of 
the  parish  generally,  concluding,  "  cum  decimis 
tarn  rectoriis  quam  vicarijs  omnium  et  Bingu- 
larem  terrarum  aliorumque  predict.3'  Posses- 
sion of  the  patronage  and  teinds  of  the  parish 
generally  did  not  follow,  but  the  heritor 
possessed  the  teinds  of  his  own  lands  from 
1784,  the  date  of  the  charter.  In  1789  he 
applied  to  the  Crown  for  the  renewal  of  an  old 
tack  of  the  whole  teinds  of  the  parish,  which 
was  not  granted.  Held  that  the  charter,  so  far 
as  followed  by  possession,  afforded  a  good  pre- 
scriptive title.  Lord  Advocate  v.  Balfour,  1860, 
23  D.  147 ;  33  J,  68  * 

583.  Teinds  —  Title  —  Commonty  — 
Whether  Teinds  Thereof  Included  in 
Heritable  Bight  to  Teinds  of  Adjacent 
Lands. — A  right  to  the  teinds  of  part  of  a 
commonty  was  not  included  in  a  heritable  right 
to  and  valuation  of  the  teinds  of  contiguous  lands 
which  formed  part  of  a  barony,  because,  as  the 
titles  showed  (1)  that  the  commonty,  when  un- 
divided, was  a  pertinent  of  the  whole  barony, 
and  not  of  these  particular  lands ;  (2)  that  prior 
to  the  date  of  the  valuation  of  the  teinds  the 
commonty  had  been  divided,  and  mentioned  as  a 
separate  subject  in  the  titles.  Murrayv.  Common 
Agent  in  Locality  of  Selkirk,  1864,  2  M.  1312  * 

584.  Teinds— Title— Decree  of  Valuation 
— Prescription  to  Teinds.— A  decree  of  valua- 
tion of  teinds  held  not  a  title  under  which 
a  proprietor  could  by  prescriptive  possession 


acquire  a  right  to  teinds  of  lands  not  originally 
included  in  the  valuation.  Macleod  v.  Heritors 
ofMorvern,  1873,  11  M.  (H.  L.)  62  ;  45  J.  461  * 

585.  Teinds—  Title  —  Disposition  —  Con- 
struction.— A  party  had  a  right  to  the  teinds, 
although  no  right  to  teinds  was  conveyed  in 
the  dispositive  clause  of  his  disposition,  it 
appearing  from  other  parts  of  the  deed  that 
the  teinds  were  conveyed  to  him.  Stewart  v. 
Ker,  1815,  6  Pat.  81  * 

586.  Teinds— Title— Disposition  of  all 
Bight  Disponer  Had— Sasine— Prescription. 

— A  disposition  of  lands,  with  all  right  the 
disponer  might  have  to  the  teinds  thereof, 
accompanied  with  a  precept  for  infefting  in 
the  teinds,  and  sasine  thereon,  held  a  sufficient 
title  on  which  to  prescribe  a  heritable  right  to 
the  teinds  against  the  titular.  Learmonth  v. 
D.  of  Hamilton,  1829,  Shaw  (Teinds)  192; 
4  Fac.  1093. 

587.  Teinds— Title— Disposition  Contain- 
ing Description  by  Beference. — A  disposition 
conveyed  two  portions  of  lands,  the  first  with 
the  parsonage  teinds,  but  to  the  description  of 
the  second  no  mention  of  teinds  was  added ; 
but  there  was  added,  "all  as  described  in"  a 
former  title,  "viz.  all  and  whole  the  lands 

of  ,  with  the  teinds,  etc.,  which  lands 

herein  disponed  were  possessed  by,"  etc.  Held 
that  the  disposition  did  not  contain  a  convey- 
ance of  the  teinds  of  the  second  portion  of 
lands.  Spevr  v.  Officers  of  State,  1858,  20  D. 
525  ;  30  J.  282. 

588.  Teinds  —  Title  —  Disposition  by 
Tacksman — Prescription.  —  where  a  party 
having  a  right  to  teinds  under  a  tack  disponed 
the  lands  and  teinds  as  possessed  by  himself, 
but  without  mention  of  the  tack,  and  the 
disponee  took  infeftment  both  in  the  lands 
ana  teinds,  question,  whether  such  a  title  could 
form  a  ground  for  a  prescriptive  right  to  the 
teinds.  Speir  v.  Officers  of  State,  1858,  20  D. 
525  ;  30  J.  282. 

589.  Teinds— Title— Discoveryof Disposi- 
tion after  Decree  against  Ownership— Bob 
judicata— Prescription— Jus  corona.— Sub- 
sequent to  a  decree  that  he  had  no  heritable 
right,  and  after  holding  more  than  forty  years 
by  tack  from  the  Crown,  a  proprietor  of  lands 
discovered  that  the  teinds  had  been  conveyed 
to  one  of  his  predecessors.  Held  (1)  that  the 
old  decree  as  proceeding  on  an  erroneous 
assumption  in  fact  did  not  constitute  res 
judicata ;  and  (2)  that  the  Crown  having  pro- 
duced no  title  could  not  plead  prescription 
under  their  tack.  Observations  as  to  the 
nature  of  the  Crown's  right  to  teinds.  Cheape 
v.  Lord  Advocate,  1871,  9  M.  377  ;  43  J.  182* 

590.  Teinds— Title— Erection  of  Lands 
into  Burgh — Prescription. — The  erection  of 
lands  into  a  burgh  does  not  imply  conveyance 
of  the  teinds  thereof  to  the  grantee;  and 
such  a  charter  of  erection  will  not  found  a 
prescriptive  right  to  the  teinds.  Learmonth  v. 
City  of  Edinburgh,  1859,  21  D.  890 ;  31  J.  491.* 
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591.  Teinds  —  Title  —  Feu-Contract— 
Grant  Interpreted  by  Actings.— The  superior 
of  lands  held  the  teinds  under  the  Grown,  and 
in  feu-contracts  which  contained  no  express 
conveyance  of  teinds,  bound  himself,  his  heirs 
and  successors,  to  relieve  the  vassals  "of  all 
cess,  feu,  and  teind  duties,  etc.,  and  all  other 
public  burdens  whatsoever,  .  .  ,  in  all  time 
coming."  For  a  century  the  superior  relieved 
the  vassals  of  all  teind  exigible  from  the  lands, 
and  admitted  his  liability  to  be  localled  upon 
in  processes  of  augmentation.  In  a  question 
with  a  singular  successor  of  the  superior,  held 
(1)  that  the  teinds  were  not  feued  out  by  the 
grants  containing  the  above  clause,  and  there- 
fore that  the  superior  remained  vested  in  the 
teinds ;  but  (2)  that  by  the  terms  of  the  grants, 
as  construed  by  usage,  the  superior  for  the 
time  being  was  precluded  from  enforcing 
against,  or  exacting  from,  the  vassal  the 
burden  of  teinds  or  any  payment  in  lieu 
thereof.  Pagan  v.  MacBae,  1860,  22  D.  806 ; 
32  J.  330* 

592.  Teinds  —  Title  —  Payments  as  Evi- 
dence of  Title  — -  Sental  Bolls.  —  Circum- 
stances in  which  held  that  the  payment  for 
200  years  of  "  two  and  a  half  bolls  parsonage," 
from  certain  lands  in  one  parish  to  the  titular 
of  another  parish,  did  not  give  him  a  right  to 
the  whole  teinds  of  these  lands,  on  the  ground 
that  they  were  rental  bolls,  in  a  question  with 
the  titular  of  the  teinds  of  the  parish  in  which 
the  lands  were  actually  situated,  and  who  was 

I>roved  to  have  also  drawn  teinds  from  the 
ands.      College  of   Glasgow  v.   Trs.  of  E.  of 
Eglinton,  1846,  7  D.  965  ;  17  J.  608  * 

593.  Teinds— Title— Personal  Eight  with 
Prescriptive  Possession.— Circumstances  not 
sufficient  to  establish  a  prescriptive  feudal 
right  to  a  titularity,  so  as  to  exclude  the 
personal  right  of  a  heritor,  followed  by  pre- 
scriptive possession,  claiming  a  heritable  right 
to  his  teind.  Fife  v.  E.  of  Seafield,  1831, 
Shaw  (Teinds)  264. 

594.  Teinds— Title— Possession.— Titles, 

and  possession  thereon,  which  held  to  constitute 
an  effectual  right  to  the  titularity  of  the  teinds 
of  a  parish.  Sands  v.  E.  of  Wemyss.  1842, 5  D. 
74;  14  J.  664. 

595.  Teinds  —  Title  —  Prima  facie.  —  A 
heritor,  whose  predecessors  had  held  teinds 
once  belonging  to  the  bishop  of  Caithness, 
and  in  whose  favour  a  series  of  Crown  tacks 
had  been  granted,  the  last  in  1755,  and  con- 
tinued by  tacit  relocation  till  put  an  end  to  by 
inhibition  in  1839,— from  that  period  to  1855 
settled  with  the  Crown  for  the  free  teinds, 
but  refused  to  do  so  afterwards;  whereupon 
the  Crown  raised  an  Exchequer  process,  which 
the  heritor  resisted,  on  the  plea  that  he  had 
discovered  certain  titles,  which  showed  that 
the  Crown  had  no  right  to  the  teinds  ;  but  he 
himself  did  not  allege,  nor  did  anyone  else 
claim,  a  heritable  right.  Held  that,  in  the 
circumstances,  the  presumptions  were  in 
favour  of  the  Crown's  title,  and  that  the 
heritor  could  not  resist  a  prima  facie  title 


without  a  declarator.    Lord  Advocate  v.  Thriep* 
land,  1869,  21  D.  457 ;  31  J.  251. 

596.  Teinds  —  Title— Bes  judicata.— In 
an  action  by  an  heritor  against  the  Crown  to 
establish  his  right  to  the  teinds  of  his  lands, 
held  that  neither  a  judgment  in  favour  of  the 
Crown  in  a  former  litigation  with  the  heritor 
bv  which  the  latter  was  decerned  to  pay  to  the 
Crown  a  certain  sum  as  the  annual  value  of 
his  teinds,  nor  a  decree  in  a  subsequent  locality, 
in  which  the  whole  teinds  of  the  parish  were 
dealt  with  as  bishops'  teinds  belonging  to  the 
Crown,  constituted  res  judicata  in  favour  of 
the  Crown,  the  first  decree  having  proceeded 
on  concealment  of  a  material  fact  bv  the  Crown 
officers,  and  the  second  not  having  directly 
determined  anv  question  as  to  the  property  in 
the  teinds.  Cheape  v.  The  Lord  Advocate,  1871, 
9M.377;  43  J.  182* 

597.  Teinds— Titnlar— Liability  to  Police 
Assessments.— By  a  local  police  statute, 
power  was  given  to  assess  heritable  property 
as  therein  defined.  Held  that  titulars  of  teinds 
were  not  liable.  Glasgow  College  v.  Addie  & 
Others,  1853,  15  D.  484;  25  J.  292. 

598.  Teinds  —  Valuation  —  Amount— 
Agreements.— Held  competent  for  the  Com- 
missioners of  Teinds,  in  a  valuation  of  teinds, 
to  proceed  upon  an  agreement  between  the 
heritors  and  titular  in  the  course  of  the  pro- 
cess as  evidence  of  the  value  of  the  teinds ;  but 
not  competent  to  proceed  upon  prior  extra- 
judicial agreements  as  evidence  thereof. 
Ministers  of  Old  Machar  v.  The  Heritors,  1868, 
6M.  504;  40  J.  260* 

599.  Teinds— Valuation— Amount— Bere 
in  Valuation  and  no  Longer  Grown.— A 

decree  of  valuation  of  teinds  in  1732  contained 
inter  alia  an  item  of  14  bolls  of  bere.  Question 
whether,  in  respect  that  no  bere  was  now 
crown  in  the  parish,  and  no  fiars  prices  of 
Bere  struck  in  the  county,  the  titular  could 
compel  payment  in  barley,  or  its  value,  in 
place  of  bere  or  its  value.  Sligo  v.  Haldane, 
1834,  12  S.  733. 

600.  Teinds— Valuation— Amount— De- 
ductions.— In  a  valuation  of  teinds,  no  deduc- 
tion allowed  for  improvements  by  manure,  nor 
for  extra  houses,  but  allowed  for  fencing  and 
draining.  E.  of  Selkirk  v.  Officers  of  State. 
8  Dec.  1802,  F.  C. ;  M.  15778. 

601.  Teinds— Valuation— Amount— De- 
ductions—Value.— The  interest  of  the  price  of 
lime  furnished  by  the  heritor  to  the  tenant  ; 
of  money  advanced  to  put  the  farm  in  good 
condition;  the  value  below  the  market  price 
of  lime  allowed  him  annually;  and  the  ex- 
pense of  stone  dykes  erected  within  seven 
years  previous  to  a  process  of  valuation — 
allowed  as  deductions  from  the  proven  value 
of  lauds  in  an  action  of  valuation  of  teinds. 
Scott  v.  St.  Mary's  College,  St.  Andrews,  5  Feb. 
1806,  F.  C. ;  M.  "Teinds"  App.  No.  14. 

602.  Teinds  —  Valuation  —  Amount- 
Deductions. — In  a  processof  valuation,  deduc- 
tion for  permanent  improvements  allowed  at 
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the  rate  of  7}  per  cent,  for  seven  years  prior 
to  the  process  of  valuation,  but  no  longer. 
Smyth  v.  Officers  of  State,  17  Dec.  1817,  F.  C  * 

603.  Teinds  —  Valuation  —  Amount- 
Lands  Fened  while  Process  Asleep.— In  a 

valuation  of  teinds,  an  average  of  the  value  of 
the  different  portions  of  the  lands  belonging 
to  the  pursuer,  as  appearing  from  a  proof  in 
which  circumduction  was  not  pronounced,  was 
taken,  as  applicable  to  the  whole,  in  an  interim 
scheme.  The  process  fell  asleep,  and,  after 
thirty  years,  was  wakened.  Half  of  the  lands 
having  been  meanwhile  feued,  the  pursuer  was 
held  entitled  to  lead  a  new  proof  of  the  actual 
value  of  the  remainder,  and  not  bound  by  the 
previous  valuation.  Campbell  v.  Officers  of  State, 
1857,  20  D.  184;  30  J.  97. 

604.  Teinds— Valuation— Amount— Bent 
Actually  Paid. — In  a  valuation  of  teinds,  the 
rent  paid  by  the  tenant  must  be  the  rule, 
though  part  be  paid  on  account  of  adventitious 
and  temporary  circumstances.  Campbell  v. 
College  of  Glasgow,  21  June  1815,  F.  C. 

605.  Teinds  —  Valuation  —  Amount  — 
Bent — Evidence. — Question,  whether  current 
tacks  and  oaths  of  tenants  be  sufficient 
evidence  of  rent  in  a  valuation  of  teinds. 
Hamilton  v.  Stirling,  1821,  Shaw  (Teinds)  18. 

606.  Teinds  —  Valuation  —  Amount  — 
Bent— Lands   Let    pendent!   processu.— 

Although  when  a  process  of  valuation  is  com- 
menced the  lands  are  in  the  natural  possession 
of  the  proprietor,  yet  if  let  to  a  tenant  pending 
the  process,  the  rent  is  the  rule  of  valuation. 
Campbell  v.  College  of  Glasgow,  21  June  1815, 

607.  Teinds  —  Valuation  —  Amount  — 
Bent  under  Old  or  New  Lease.— Where 
lands  were  let  on  a  lease,  terminating  at 
Martinmas  1810  as  to  the  arable  part,  and 
at  Whitsunday  1811  as  to  the  grass,  and  a 
new  lease  was  granted  in  February  1811,  to 
begin  at  the  expirv  of  the  former,  held  that 
it  was  the  rent  in  the  new  lease  which  formed 
the  rule  of  valuation  of  the  teinds  in  a  process 
of  valuation  raised  in  February  1811,  and  not 
the  rent  in  the  old  one,  nor  a  proportional 
part  of  that  in  the  old  and  the  new  lease. 
Glassford  v.  Hamilton,  12  Jan.  1814,  F.  C. 

608.  Teinds  —  Valuation  —  Amount  — 
Bent  Reduced  from  that  in  Lease.— Lands 
unvalued  for  teind  were  let  on  a  nineteen 
years'  lease  at  a  rent  of  £370  per  annum, 
which  being  found  to  be  too  high,  was  after- 
wards reduced  to  £300,  by  an  agreement 
declaring  that  in  other  respects  the  lease 
should  remain  effectual.  While  the  lease 
was  still  current  the  landlord  raised  an  action 
of  valuation  of  the  stock  and  teind.  Held 
that  the  reduced  rent  formed  the  criterion 
for  valuation  under  the  Act  1633,  c.  17,  the 
effect  of  the  agreement  being  the  same  as  if 
the  tenant  had  renounced  his  lease  and  ob- 
tained another  at  a  lower  rent.  Observed  that 
the  rule  by  which  in  practice  lands  under 
lease  are  valued  according  to  the  current  rent 


may  admit  of  exception  where  the  rent  pay- 
able under  the  current  lease  does  not  truly 
represent  the  constant  yearly  value.  Fothring- 
ham  v.  Elder,  1870,  9  M.  172  ;  43  J.  90* 

609.  Teinds  —  Valuation  —  Amount  — 
Bent— Tacit  Relocation.— In  a  valuation  of 
teinds,  the  rent  paid  by  tenants,  on  tacit 
relocation,  after  the  expiry  of  old  leases,  must 
be  taken  as  the  rule,  although  the  lands 
might  be  let  on  new  leases  of  the  ordinary 
duration  at  a  great  increase  of  rent.  Carrick 
v.  College  of  Glasgow,  19  Dec  1804,  F.  C. ; 
M.  15782. 

610.  Teinds  —  Valuation  —  Amount  — 
Bental  Bolls.— Where  in  a  sub-valuation  the 
commissioners  found  lands  to  be  of  a  certain 
yearly  value,  "  by  an  attour  the  teinds  pay  it 
to  the  minister  qlk  are  rentalled  to  7  bolls 
2  firlots  victual,  held  that  the  stock  and 
teind  were  not  to  be  joined  together,  and 
a  fifth  of  the  whole  taken  for  the  teind, 
but  that  the  rental  bolls  were  teind  separate 
from  the  stock.  D.  of  Atholl  v.  Chalmers, 
22  Nov.  1820,  F.  C  * 

611.  Teinds  —  Valuation  —  Amount  — 
Bight  to  Dig  Peats.— In  a  valuation  of 
teinds,  the  value  of  the  right  of  digging 
peats  given  to  tenants  in  mosses  over  which 
the  heritor  had  a  servitude  to  that  effect, 
is  not  to  be  deducted  from  the  amount  of 
their  rente,  if  they  have  not  the  right  to 
sell  the  peats.  Peterkin  v.  E.  of  Moray, 
20  May  1801,  F.  C.  App.  No.  15  ;  M. M  Teinds  * 
App.  No.  11. 

612.  Teinds  —  Valuation— Approbation. 

— A  document  (if  not  affected  by  dereliction) 
might  be  approved  of  as  a  valuation  of  teinds, 
led  before  the  sub-commissioners  in  the  presby- 
tery of  Forfar  on  4th  and  12th  June  1627. 
E.  of  Airlie  v.  Ogilvie,  1836, 15  S.  211 ;  12  Fac 
198* 

613.  Teinds  —  Valuation  —  Approbation 
in  Augmentation  Referring  to  Different 
Parish. — In  a  process  of  augmentation,  a  sub- 
valuation  was  approved  of  by  the  High 
Commission,  not  only  of  the  lands  in  the 
parish  to  which  the  augmentation  related, 
but  also  of  lands  situated  in  another  parish, 
the  minister  of  the  latter  parish  not  being 
a  party  to  the  action.  In  a  question  as  to 
augmentation  of  the  stipend  of  the  minister 
of  the  latter  parish,  the  court  of  new  approved 
of  the  sub- valuation  without  prejudice  to  the 
former  decree  of  approl>ation.  Lord  Saltoun 
v.  Cock,  1827,  Shaw  (Teinds)  123;  2  Fac 
492. 

614.  Teinds— Valuation— Approbation- 
Effect— Date  of  Application,— A  decree  of 
approbation  of  a  sub- valuation,  obtained  during 
the  currency  of  an  interim  scheme  of  locality, 
and  made  die  basis  of  allocation  in  the  final 
scheme,  has,  as  a  rule  of  adjustment  among 
the  co-heritors,  the  same  effect  as  a  decree  of 
valuation  pronounced  by  the  High  Com- 
mission; and,  in  either  case,  it  draws  back 
to  the  date  of  the  preceding  final  decreet  of 
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locality.  Wcatherstone  v.  M.  of  Tweeddale, 
1833,  12  S.  1 ;  9  Fac.  1  * 

615.  Teinda— Valuation— Approbation- 
Inquiry  as  to  what  Lands  Included  under 
a  Particular  Name. — It  is  competent  in  a 
process  of  approbation  of  a  sub-valuation  to 
inquire  what  lands  were  valued  by  the  sub- 
commissioners  under  a  particular  name.  E.  of 
Mansfield  v.  Hamilton,  1870,  8  M.  1072 ;  42  J. 
618* 

616.  Teinds— Valuation— Approbation- 
Lost  Decreet.— Where  the  decreet  of  a  valua- 
tion of  teinds  was  lost,  held  competent  for  the 
Teind  Court,  at  the  distance  of  a  hundred 
years,  to  ratify  the  valuation  of  the  sub-com- 
missioners. H.  M.  Advocate  v.  D.  of  Montrose 
db  Others,  1758,  2  Pat.  15* 

617.  Teinds— Valuation— Approbation- 
Value  of  Consent. — A  report  of  sub-com- 
missioners approved  of,  where  the  value  of 
the  lands  was  ascertained  without  a  proof, 
by  consent  of  the  heritor,  patron,  and  minister ; 
but  rejected  where  it  proceeded  on  consent 
of  the  two  former  only.  Ferguson  v.  Gillespie, 
1797,  3  Pat.  534.* 

618.  Teinds— Valuation— Approbation- 
Value  of  Consent— Singular  Successor.— 

After  an  action  for  a  valuation  and  sale  of 
teinds  had  been  raised  and  a  proof  allowed, 
they  were  valued  according  to  a  rental  ad- 
justed between  the  titular  and  heritor,  and 
the  titular  thereupon  granted  a  disposition 
to  the  heritor.  Held  that  the  titular's  singular 
successor  had  no  title  to  object  to  an  approba- 
tion; and  decreet  of  valuation  pronounced 
accordingly.  Hamilton  v.  Colebroo\  30  Nov. 
1803,  F.  C. ;  M.  15780. 

619.  Teinds— Valuation— Approbation- 
Value  of  Consent— Rental  Bolls— Want  of 
Evidence. — In  an  action  brought  in  the  Teind 
Court  in  1870  for  approbation  of  a  report  of 
the  sub-commissioners  in  1629  valuing  the 
teinds  of  certain  lands, — objections  to  the 
report,  to  the  effect  (1)  that  as  it  bore  to 
proceed  upon  the  mere  consent  of  the  titular 
and  heritors  without  proof,  it  was  not  a 
report  in  terms  of  the  commission  of  2d 
February  1629,  and  so  could  not  be  approved 
of  without  the  consent  of  the  titular ;  (2)  that 
as  the  teinds  were  paid  in  rental  bolls,  and 
it  did  not  appear  that  they  were  near-hand 
the  iust  avail  for  forty  years,  the  valuation 
should  have  been  of  the  stock  and  teind 
together,  and  not  of  the  teinds  separately ; 
(3)  that  at  its  date  the  teinds  of  some  of 
the  lands  belonged  to  the  heritor  himself, 
who  could  not  therefore  by  his  consent 
effectually  fix  their  value ;  and  (4)  that  it  did 
not  set  forth  the  evidence  on  which  the 
vicarage  teinds  were  valued, — repelled,  and 
decree  of  approbation  pronounced.  Richmond 
v.  Officers  of  State,  etc.,  1871,  9  M.  1020 ;  43  J. 
562* 

620.  Teinds— Valuation— Approbation- 
Value— Report  of  Yearly  Bent— By  report 
dated  in  1630,  certain  lands  were  reported 


by  sub-commissioners  to  be  "  worth  in  yearly 
rent  in  etok  by  [i.e.  apart  from]  the  teyna, 
40  bolls  victual!."  In  an  action  of  approba- 
tion of  this  sub-valuation,  held  (1)  that  it  was 
competent  to  approve  of  the  report,  and  to 
strike  the  teind  at  one-fourth  of  the  reported 
yearly  rent  of  the  stock.  Jamieson,  etc.  v. 
Little,  etc.,  1867,  5  M.  914  ;  39  J.  512  * 

621.  Teinds— Valuation— Approbation- 
Valuation  Obtained  in  Ignorance  of  Exist- 
ing Valuation. — Question,  whether  a  decree  of 
valuation  obtained  in  ignorance  of  an  ancient 
existing  valuation  of  stock  and  teind  never 
approved  of,  can  bar  a  heritor,  on  discovering 
such  valuation,  from  getting  it  approved  of, 
and  the  recent  one  set  aside.  Dunlop,  etc.  v. 
Cammrs.  of  Woods  <b  Forests,  1858,  20  D.  1012  ; 
30  J.  620* 

622.  Teinds  —  Valuation  —  Commis- 
sioners.— Opinion,  that  the  commissions  for 
the  valuation  of  teinds,  prior  to  1707,  were 
parliamentary  commissions,  having  administra- 
tive powers  to  carry  through  valuations  at  the 
instance  of  any  person  interested,  and  not 
judicial  tribunals,  which  could  only  do  so 
when  all  parties  interested  had  been  called. 
Opinions  contra  Deans  of  the  Chapel  Royal 
<h  H.  M.  Advocate  v.  Johnstone,  etc.,  1867, 
5M.  414;  39  J.  220* 

623.  Teinds  —  Valuation— Dereliction — 
Acquiescence  in  Locality.— A  heritor  who 
held  a  sub- valuation  of  his  teinds,  having  been 
charged  on  a  decree  of  locality  for  a  share  of 
stipend  allocated  on  his  lands,  paid  it  under 

Eroteet,  and  did  so  for  two  subsequent  years, 
ut  paid  without  protest  for  about  thirty-three 
years,  when   he   again  protested.    Held  not 

Precluded  by  dereliction   from    obtaining   a 
ecree  of  approbation.    Edmonstone  v.  Grahams, 
18  Feb.  1807,  F.  C. ;  M.  "  Teinds  "  App.  No.  15. 

624.  Teinds— Valuation— Dereliction- 
Agreement. — Question,  whether  a  decree  by 
the  High  Commission  had  been  abandoned  by 
private  agreement.  Hill  v.  Walker,  1823, 
Shaw  (Teinds)  44. 

625.  Teinds  — Valuation  — Dereliction- 
Overpayments  in  Absence  of  Knowledge.— 

Question  raised,  but  not  decided,  whether  a 
sub-valuation  was  derelinquished  by  over- 
payments for  a  century,  when  the  existence  of 
it  was  not  known.  Martin  v.  Sir  J.  Oswald, 
1840,  15  Fac.  362  ;  3  D.  40  * 

626.  Teinds— Valuation  — Dereliction- 
Circumstances  Insufficient  to  Prove  Over- 
payments. —  Circumstances  insufficient  to 
prove  prescriptive  use  of  payment,  in  opposi- 
tion to  an  old  decree  of  valuation,  or  any 
partial  abandonment  thereof,  so  as  to  deprive 
a  party  of  the  right  to  insist  on  full  effect 
being  given  to  it.  Macredie  v.  E.  of  Eglinton's 
Trs.,  1831,  Shaw  (Teinds)  242. 

627.  Teinds— Valuation  —  Dereliction — 
Overpayments  Inferring  Dereliction.— 
The  benefit  of  a  valuation  of  teinds  by  sub- 
commissioners  in  June  1627,  held  lost  by 
dereliction,  in  respect  of  overpayment  for  a 
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great  many  years.  E.  of  Airlie  v.  Ogilvie, 
1837,  16  S.  63  * 

628.  Teinds — Valuation — Dereliction— 
Overpayments  Inferring  Dereliction.  —  A 

sub-valuation  of  the  teinds  of  lands  originally 
in  one  parish,  but  afterwards  annexed  to 
another,  held  to  have  been  derelinquished,  the 
heritors  having  constantly  made  payments  of 
stipend  to  the  ministers  of  both  parishes, 
which  together  exceeded  the  amount  of  the 
sub-valuation,  though  the  payments  for  each 
parish  were  within  it.  Fogo  v.  Colquhoun,  1867, 
6  M.  105  ;  40  J.  67  * 

629.  Teinds— Valuation— Dereliction— 
Overpayments  not  Inferring  Dereliction.— 

Held  not  sufficient  to  infer  dereliction  of  a 
sub-valuation,  that  the  proprietor  had  paid  a 
slight  excess  of  teind  for  only  fifteen  years, 
and  under  an  interim  scheme  of  locality.  Ross 
v.  Officers  of  State,  1829,  Shaw  (Teinds)  191. 

630.  Teinds— Valuation  — Dereliction- 
Overpayments  not  Inferring  Dereliction.— 

Circumstances  in  which  held  that  dereliction  of 
sub- valuation  could  not  be  inferred  from 
end.      Cowan   v.    Cook, 


overpayments  of   stipes 
1866,  6  M.  110  (note).* 


631.  Teinds— Valuation— Dereliction- 
Overpayments  not  Inferring  Dereliction.— 

Although  an  heritor  had  made  payments  of 
stipend  in  excess  of  the  teind  of  his  lands  as 
valued  by  a  report  of  the  sub-commissioners  in 
1629,  held  that  dereliction  of  the  valuation  was 
not  to  be  inferred,  the  overpayments  being 
either  of  small  amount,  or  made  under  protest, 
and  in  presumed  ignorance  of  the  existence  of 
the  report,  while  there  was  nothing  to  show 
that  he  had  deliberately  elected  to  hold  the 
teinds  of  his  lands  as  unvalued.  Richmond 
v.  Officers  of  State,  etc.,  1871,  9  M.  1020; 
43  J.  662  * 

632.  Teinds— Valuation— Dereliction- 
Overpayments  how  Estimated.— In  order 
to  ascertain  whether  there  has  been  dereliction, 
a  clear  intention  to  derelinquish  must  be 
established ;  and  therefore  (1)  where  a  eub- 
valuation  was  in  victual,  and  stipend  was 
localled  in  money,  the  question,  whether  there 
had  been  overpayments  or  not,  must  be  decided 
according  to  the  fiar  prices,  and  not  to  the 
fictitious  standard  of  £100  Scots  per  chalder ; 
and  (2)  although  there  had  been  overpayments, 
according  to  the  fiar  prices,  for  more  than  forty 
years,  yet  as  the  heritor  had  at  that  time  no 
means  of  relief,  he  could  not  be  held  to  have 
derelinquished.  E.  of  Kinnoul  v.  MDonald, 
1826,  Shaw  (Teinds)  105  ;  1  Fac.  662. 

633.  Teinds  — Valuation— Dereliction- 
Valuation  in  Grain— Money  Payments.— A 
valuation  in  grain  is  not  held  to  be  de- 
relinquished  by  payments  to  the  minister  in 
money  of  an  equal  value.  Ferguson  v.  Gillespie, 
1797,  3  Pat.  534* 

634.  Teinds— Valuation  — Process- De- 
cree in  Absence  — Reduction. —  #e/d  com- 
petent to  reduce  a  decree  of  approbation  in 
absence.    E.  of  Kinnoul  v.   Macdonald,  1823, 


Gillan  v.  D.  of  Gordon,  1825,  1  W.  &  S.  295. 
Affg.  Shaw  (Teinds)  54,  64* 

635.  Teinds  —  Valuation  —  Process  — 
Decree  in  foro— What  Constitutes.- All 

parties  having  been  duly  cited  to  or  entered 
appearance  in  a  process  of  approbation  of  valua- 
tion of  teinds,  and  a  plea  of  dereliction  stated, 
and  various  proceedings  having  taken  place,  the 
decree  was  not  in  absence,  but  in  foro. 
Martin  v.  Oswald,  1840,  15  Fac.  362  ;  3  D.  40  * 

636.  Teinds  —  Valuation  —  Process  — 
Decree  in  foro  —  What  Constitutes.  — 
Circumstances  where  the  court  disregarded  a 
plea  that  the  decree  in  the  process  of  proving 
and  approbation  had  been  in  absence  of 
ministers,  and  in  particular  of  a  minister  who 
now  sought  to  reduce  it — there  being  a 
minute  in  process  in  name  of  counsel  con- 
senting on  behalf  of  ministers  generally  to 
awaken  the  process.  Alexander  v.  Oswald, 
1840,  12  J.  280* 

637.  Teinds  —  Valuation  —  Process  — 
Decree  Reduced  as  to  Minister  Effectual 
against  Other  Parties. — A  decree  of  valua- 
tion, which  was  reduced  as  to  the  minister's 
right,  upon  an  objection  of  his  not  having 
been  a  party,  held  effectual  as  to  the  other 
parties.  Colquhoun  v.  Ferguson,  15  June  1802, 
F.  C. ;  M.  15775. 

638.  Teinds  —  Valuation  —  Process- 
Evidence. — A  proof  of  a  rental  taken  in  a 
process  of  valuation,  allowed,  after  the  lapse 
of  ten  years,  to  be  produced  and  founded  on. 
LockhaH  v.  Officers  of  State,  1822,  Shaw 
(Teinds)  31. 

639.  Teinds  —  Valuation  —  Process  — 
Minister  may  Continue  Process  Abandoned 
by  Heritor. — After  a  heritor  had  raised  a 
process  of  valuation,  and  led  a  proof,  he 
wished  to  abandon  it.  Held  that  the  minister 
was  entitled  to  carry  it  on  to  a  conclusion. 
Hay  v. Stuart,  19  Feb.  1817,  F. C* 

640.  Teinds  —  Valuation  —  Process  — 
Objections  —  Title  —  Patron  of  United 

Parishes.— The  titular  of  one  of  two  united 
parishes  being  patron  of  both,  is  entitled  to 
state  objections  to  the  valuation  of  teinds  in 
the  other.  Scott  v.  St.  Mary's  College,  5  Feb. 
1806,  F.  C. ;  M.  "Teinds"  App.  No.  14. 

641.  Teinds  —  Valuation  —  Process- 
Parties — Minister.— The  minister  who  has 
been  presented  (but  not  inducted),  and  not  the 
moderator  of  the  presbytery,  is  the  proper 
defender  in  a  process  of  approbation.  Gillan  v. 
D.  of  Gordon,  1825,  1  W.  &  S.  295.  Affg. 
Shaw  (Teinds)  64* 

642.  Teinds  —  Valuation  —  Process  — 
Parties— Minister.— A  decree  of  valuation 
of  teinds  obtained  in  1635  in  a  process  in  which 
the  minister  was  not  a  party,  and  was  not 
called,  was  not  an  effectual  valuation  of  the 
teinds,  in  a  question  with  the  minister  of  the 
parish  as  to  the  allocation  of  his  stipend. 
Kirkwood,  Minister  of  Dunbarney  v.  Grant  <fe 
Others,  1865, 4  M.  4  ;  38  J.  10.  * 
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643.  Teinds  —  Valuation  —  Process  — 
Parties— Title  to  Sue  Bishop— Ministers 
not  to  be  Galled  in  Action  by  Bishop*.— In 

an  action  brought  by  a  bishop  for  valuation  of 
the  teinds  of  his  mensal  or  patrimonial  kirks,  it 
was  not  necessary  to  cite  the  ministers  serving 
the  cures,  because  they  had  no  interest  in  the 
teinds,  in  respect  (1)  they  were  dependent  on 
the  bishop  for  the  amount  of  their  stipends, 
and  (2)  the  bishop  was  personally  liable  for 
their  stipends,  which  were  payable,  not  from 
the  teinds  of  the  narish,but  from  a  third  of  the 
whole  revenues  of  the  benefice.  The  Ministers  of 
Islay  v.  The  Heritors,  1868, 6  M.  1074;  40  J.  602* 

644.  Teinds  —  Valuation  —  Process 
—   Parties    —    Stipendiary   Minister.  — 

An  objection  to  decree  of  approbation 
being  granted  of  a  report  of  a  valuation 
by  the  sub-commissioners,  that  the  minister 
of  the  parish  was  not  cited  as  a  party  to  the 
valuation,  repelled,  as  he  was  a  stipendi- 
ary, and  the  titular  and  his  tacksman  were 
called.  MacNeill  v.  Minister  of  Campbeltown, 
1809,  5  Pat  244.  Affg.  3  June  1801,  F.  C. ; 
M.  "  Teinds  *  App.  No.  12* 

645.  Teinds  —  Valuation  —  Process  — 
Parties— Stipendiary  Minister.— Failure  to 
cite  minister  in  valuation  not  irregular,  in 
respect  he  was  a  stipendiary.  Smyths  v. 
Luton,  1833,  15  S.  216* 

646.  Teinds  —  Valuation  —  Process  — 
Parties— Stipendiary  Minister.— Held  that 
a  decree  of  valuation  of  teinds  by  the  High 
Commission  in  1697,  in  which  the  heritor  was 
pursuer,  and  the  titular  and  his  tacksmen 
were  defenders,  was  liable  to  reduction  at  the 
instance  of  a  succeeding  minister,  as  the 
minister  of  the  parish,  although  a  mere 
stipendiary,  was  not  called,  and  although  no 
fraud  or  collusion  was  alleged.  Simpson  v. 
Skene,  1837,  15  S.  1163  ;  12  Fac.  1071  * 

647.  Teinds  —  Valuation  —  Process  — 
Parties— Stipendiary  Minister.— A  decree 
pronounced  in  the  year  1648,  in  a  process  of 
valuation  and  modification  before  the  High 
Commission,  at  the  instance  of  the  titular 
against  the  heritors  of  a  parish,  held  to  be 
invalid,  in  respect  the  minister,  who  was  a 
stipendiary,  had  not  been  called  to  the  process. 
Sir  J2.  M.  Shaw  Stewart  v.  Brown,  1851,  13  D. 
556 ;  23  J.  248* 

648.  Teinds  —  Valuation  —  Process  — 
Parties— Stipendiary  Minister.— It  is  not  a 
good  objection  to  approbation  of  a  sub- 
valuation  of  teinds  tnat  the  minister  (who 
was  a  stipendiary)  was  not  a  party  to  the 
proceedings  before  the  sub  -  commissioners. 
Jameson,  etc.  v.  Little,  etc.,  1867,  5  M.  914 ; 
38  J.  512* 

649.  Teinds  —  Valuation  —  Process  — 
Parties  —  Stipendiary  Minister.  —  Certain 
decrees  of  valuation  pronounced  by  the  High 
Commission  prior  to  the  year  1707,  held  not 
invalid  in  consequence  of  the  stipendiary 
minister  of  the  parish  having  not  been  cited  as 
a  party  to  the  processes  in  which  these  decrees 


had  been  pronounced.  Heritors  of  Old 
Machar  v.  The  Ministers,  1870, 8  M.  (H.  L.)  168  ; 
42  J.  604 ;  L.  R.  2  Sc.  App.  89* 

650.  Teinds  —  Valuation  —  Process  — 
Parties — Titular. — In  a  question  between  a 
heritor  and  a  minister,  as  to  a  proposed 
surrender  of  teinds  in  a  locality,  an  objection 
by  the  minister  to  the  valuation  on  which  the 
surrender  proceeded,  founded  on  the  allegation 
that  it  had  been  carried  through  without  the 
presence  or  citation  of  the  titular,  repelled, 
there  being  no  grounds  for  holding  that  the 
titular  had  not  been  cited.  Minister  of 
Colinton  v.  Foulis,  1867,  4  S.  L.  R.  239. 

651.  Teinds  —  Valuation  —  Process  — 
Parties— Titular— Presumption  that  Parson 
is  Titular. — It  is  not  a  good  objection  to  a 
valuation  at  the  instance  of  A  B,  "parson 
and  minister,"  tQ  allege  that  the  titular  was 
not  called,  without  any  averment  that  A  B 
was  not  parson,  and  that  some  other  person 
was  titular— the  presumption  being  that  A  B 
was  (as  designed)  parson,  and  in  that  capacity 
titular.  Elder  v.  Fothringham,  1869,  7  M. 
341 ;  41  J.  199* 

652.  Teinds  —  Valuation  —  Process  — 
Reduction— Prescription.— By  a  report  of 
the  sub-commissioners  of  a  presbytery  certain 
teinds  in  a  parish  were  valued,  and  subse- 
quently a  process  of  approbation  of  the  report 
and  valuation  was  raised  before  the  Court  of 
Teinds  by  the  heritor  to  whom  the  whole 
teinds  of  the  parish  belonged,  in  which 
appearance  was  made  for  the  Crown,  as  in 
right  of  certain  bishops'  teinds  in  the  parish ; 
and  no  objection  being  made,  decree  was 
pronounced.  No  reduction  of  it  having  been 
brought  for  more  than  forty  years  from  its 
date,  held  that  it  was  not  relevant  for  the 
Crown  to  aver  that  the  whole  lands  in  the 
parish  had  not  been  included  in  the  valuation 
by  the  sub-commissioners.  E.  of  Fife's  Trs.  v. 
Gommrs.  of  Woods  <fc  Forests,  1849,  11  D.  889  ; 
21  J.  310  * 

653.  Teinds  —  Valuation  —  Process  — 
Reduction— Remit  to  Teind-Clerk.— In  a 
reduction  of  a  decree  of  approbation  a 
proof  on  commission  was  granted  of  the 
averments  of  parties.  The  pursuer  called 
as  a  haver  and  witness  the  teind-clerk,  and 
obtained  in  this  way  excerpts  from  a  record 
in  his  custody,  and  also  states  prepared  by 
him.  The  court  ordered  the  report  of  the 
commission  to  be  withdrawn  from  process, 
and  remitted  to  the  teind-clerk  to  make  the 
necessary  investigations  and  to  report.  Fogo 
v.  Colqiihoun,  1867,  6  M.  105 ;  40  J.  67.* 

654.  Teinds  —  Valuation  —  Process  — 
Reduction  — Title  to  Sue— Heritor.— One 

heritor  in  a  parish  has  no  title  to  insist  in 
a  reduction  of  a  decree  of  valuation  obtained 
by  another,  although,  in  consequence  of  it,  an 
additional  burden  of  stipend  has  fallen  on 
the  pursuer's  lands.  Sir  R.  Abercromby  v. 
Ershine,  5  Mar.  1800,  F.  C;  M.  "  Teinds " 
App.  No.  8. 
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655.  Teinds  —  Valuation  —  Process  — 
Reduction  —  Title  to   Sue  —  Heritors.  — 

Heritors  have  no  title  to  insist  in  a  reduction 
of  a  decree  of  approbation  in  favour  of  another 
heritor.  E.  of  Kinnoul  v.  Macdonald,  1823, 
1W.&S.  295.    Affg.  Shaw  (Teinds)  64  * 

656.  Teinds  —  Valuation  —  Process  — 
Reduction  —  Title  to  Sue  —  Ministers  of 
Several  Parishes.  —  The  teinds  of  several 
parishes  had  been  valued  by  one  decree. 
The  ministers  of  these  parishes  raised  an 
action  of  reduction  of  the  decree  against  the 
heritors.  Held  that  though  each  pursuer  had 
an  interest  only  to  set  aside  the  decree  so  far 
as  it  affected  the  teinds  in  his  own  parish,  it 
was  not  incompetent  for  them  all  to  sue  in 
the  same  action.  The  Ministers  of  Islay  v.  The 
Heritors,  1868,  6  M.  1074  ;  40  J.  602  * 

657.  Teinds— Valuation-- Process— Re- 
duction —  Title  to  Sue— Party  Who  Had 
Obtained  Valuation.— Held  competent  for  an 
heritor  who  had  in  absence  obtained  decree 
of  approbation  of  a  sub- valuation  of  the  teinds 
of  his  lands  to  bring  a  reduction  of  the  same, 
on  the  ground  of  its  being  disconform  to  the 
sub-commissioners'  report,  on  which  it  bore 
to  proceed.  APNeiWs  Trs.  v.  Campbell,  1872, 
11  M.  211 ;  45  J.  131  * 

658.  Teinds  —  Valuation  —  Process  — 
Reduction— Title  to  Sue— Titular— Heritor 
— Patron  and  Minister. —  In  an  action  of 
reduction  of  a  decree  of  valuation,  held  by  a 
heritor  in  a  parish  in  which  all  the  heritors 
had  heritable  rights  to  their  teinds,  the  pur- 
suers were  (1)  the  nominal  titular  (2)  the 
whole  heritors  except  the  defender  (3)  the 
patron  and  the  minister  of  the  parish.  The 
defender  having  objected  to  the  pursuers1  title 
to  sue,  held  (1)  that  the  nominal  titular  had 
no  title  to  sue,  because  he  was  not  titular; 
(2)  that  the  heritors  had  no  title  to  sue  a 
reduction  of  a  valuation  obtained  by  a  co- 
heritor  of  his  teinds ;  but  (3)  that  the  patron 
and  minister,  as  representing  the  benefice,  had 
a  title  to  sue.  Observations  on  the  rignt  of 
heritors  having  heritable  rights  to  their  teinds 
to  object  ope  exceptionis  to  the  validity  of 
valuations  founded  on  in  a  locality.  Kinloch, 
etc.  v.  Bell,  1867,  5  M.  360 ;  39  J.  185  * 

659.  Teinds  —  Valuation  —  Process  — 
Summons.— A  summons  of  valuation  of  teinds 
ought  to  be  signed  by  the  teind  -  clerk. 
Matheson  v.  Marchioness  of  Stafford,  etc.,  1862, 
24  D.  436  ;  34  J.  211  * 

660.  Teinds— Valuation— Process— Sist 
of  MinisterSubsequent  to  Raising  of  Action. 
— Although  an  extracted  decree  stated  that 
a  summons  of  valuation  had  been  directed 
against  the  minister  of  a  parish  different  from 
that  in  which  the  lands  lay,  yet  as  the  minister 
of  the  parish  sisted  himself  as  a  party,  the 
valuation  held  effectual.  M'Intyre  v.  Cameron, 
1827,  Shaw  (Teinds)  121. 

661.  Teinds— Valuation— Process— Title 
to  Sue— Common  Agent— The  raising  of  a 
process  of  valuation  in  the  name  of  a  common 


agent  is  incompetent    Learmonth  v.  City  of 
Edinburgh,  1857,  20  D.  190 ;  30  J.  103  * 

662.  Teinds  —  Valuation  —  Process  — 
Title  to  Sue— Immemorial  Possessor.- Held 
in  a  process  of  valuation  of  teinds  by  the 
University  of  Glasgow,  libelling  on  the  stat. 
28  June  1617,  and  certain  feudal  titles,  and 
immemorial  possession,  that  it  had  a  good 
title  to  insist,  although  the  statute  had  been 
rescinded  (but  the  rescinding  statute  had  been 
itself  rescinded),  and  although  the  defenders 
denied  that  the  University  was  patron,  but 
did  not  deny  immemorial  possession ;  and 
that,  under  these  circumstances,  a  declarator 
by  the  University  in  the  Court  of  Session  was 
not  requisite.  University  of  Glasgow  v.  E.  of 
Eglinton,  1839,  1  D.  528 ;  14  Fac.  601. 

663.  Teinds— Valuation— Process— Title 
to  Sue  —  Lessees. —  It  is  a  good  title  and 
instance,  in  a  proving  and  approbation  of  a 
valuation  by  sub-commissioners,  to  set  forth 
that  the  pursuers  insisted  as  lessees  in  terms 
of  a  lease  from  the  Crown  to  themselves,  and 
for  behoof  of  the  other  vassals  of  the  lordship 
of  Dunfermline  and  the  heritors  of  the  lands, 
the  teinds  of  which  belonged  to  the  said  lord- 
ehip — the  pursuers  being  at  the  same  time 
heritors.  Alexander  v.  Oswald  <fc  Others,  1840, 
12  J.  280  * 

664.  Teinds  —  Valuation  —  Process  — 
Title  to  Sue— Proprietor.— The  feudal  pro- 
prietor, and  not  the  possessor  on  a  personal 
title,  is  the  proper  pursuer  of  a  process  of 
approbation.  Qulan  v.  D.  of  Gordon,  1825, 
1  W.  &  S.  295.    Affg.  Shaw  (Teinds)  64  * 

665.  Teinds— Valuation— Process— Title 
to  Sue — Superior. — A  valuation  of  the  teinds 
of  an  estate  (whereof  parte  had  been  feued 
under  an  obligation  to  relieve  the  superior 
of  a  definite  proportion  of  the  whole  cumulo 
stipend  effeinng  to  the  estate)  was  led  by 
the  superior,  both  as  to  the  portion  of  which 
he  retained  the  dominium  utilet  and  that  of 
which  he  had  only  the  superiority,  but  with 
the  concurrence  of  the  vassals.  In  a  subse- 
quent process  of  locality,  at  the  instance  of 
tne  minister  of  the  parish,  whose  predecessor 
had  been  a  party  to  tne  valuation,  they  offered 
a  surrender  of  their  teinds  according  to  that 
valuation.  An  objection  to  its  validity  by 
the  minister,  that  a  superior  had  no  title  to 
pursue  a  valuation,  ana  that  the  vassals  had 
not  been  called,  repelled.  Brydie  v.  Johnstone, 
1832,  11  S.  229  * 

666.  Teinds  —  Valuation  —  Surrender  — 
Commonty— Minute  of  Surrender  of  Teinds, 
Including  Teinds  of  Part  of  Divided 
Commonty.  Incompetent  —  The  teinds  of 
the  lands  ot  A  were  valued  by  a  report  of  the 
sub-commissioners,  and  upwards  of  a  century 
thereafter  the  commonty  of  B  was  divided, 
and  a  portion  of  the  commonty  was  allocated 
to  A.  In  an  action  of  approbation  of  the 
report  of  the  sub-commissioners,  decree  in 
absence  was  obtained,  approving  of  the  valua- 
tion of  the  teinds  of  the  said  lands,  including 
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parts,  pendicles,  and  pertinents  thereof. 
Thereafter,  in  a  process  of  augmentation  and 
locality,  the  proprietor  lodged  a  minute  of 
surrender  of  the  teinds  of  the  lands  of  A, 
with  parts,  pendicles,  and  pertinents,  "  includ- 
ing therein  the  said  part"  of  the  commonty 
of  B,  at  the  value  ascertained  by  the  report 
of  the  sub-commissioner*.  The  surrender  was 
objected  to  on  the  ground  that  the  teinds  of 
the  portion  of  the  common ty  were  not  included 
in  the  valuation.  Held  that  the  minute  was 
not  unconditional  in  its  terms,  inasmuch  as 
it  was  qualified  by  the  implied  condition  that 
the  part  of  the  commontv  of  £  was  to  be  held 
as  included  in  the  valuation,  and  was  therefore 
incompetent.  Richmond  v.  Common  Agent  in 
Locality  of  Orwell,  1866,  4  M.  554 ;  38  J.  187  * 

667.  Teinds  —  Valuation  —  Surrender  — 
Cnmnlo  Valuation  of  Teinds  to  be  Sur- 
rendered and  Teinds  of  other  Lands- 
Surrender  Incompetent.— In  a  process  of 
locality  a  heritor  lodged  a  minute  of  surrender 
of  his  teinds.  In  the  decree  of  valuation  cfti 
which  he  founded,  the  teinds  of  his  lands  and 
of  lands  not  belonging  to  him,  and  in  part 
situated  in  a  different  parish,  were  valued  in 
cumulo.  The  court  refused  to  sustain  the 
surrender,  in  respect  the  amount  of  the 
heritor's  teind  was  not  ascertained  by  the 
decree  of  valuation  founded  on,  and  could  not 
be  ascertained  without  a  process  of  division  of 
the  cumulo  valuation  contained  in  said  decree 
of  valuation.  Macvicar  v.  Tweedie,  1866,  4  M. 
1058  ;  38  J.  590  * 

668.  Teinds  —  Valuation  —  Surrender  — 
Deficiency  of  Stipend.— Question,  whether  a 
minister  is  entitled  to  insist  on  heritors 
surrendering,  where,  by  the  clerk  taking  one- 
fifth  of  the  proven  rental  as  teind,  and  convert- 
ing it  into  victual,  there  is  a  deficiency  of 
modified  stipend.  Williamson  v.  Campbell, 
1822,  Shaw  (Teinds)  21. 

669.  Teinds  —  Valuation  —  Surrender  — 
Evidence. — A  minute  of  surrender,  lodged  in 
process  and  bearing  the  clerk's  mark,  held  not 
effectual,  not  being  signed  by  counsel,  there 
being  no  interlocutor  allowing  it  to  be  seen 
or  sustaining  it.  Mags,  of  Haddington  v. 
Kennedy,  1858,  21  D.  729 ;  31  J.  421* 

670.  Teinds  —  Valuation  —  Surrender  — 
Expense  of  Locality. — A  heritor  may  secure 
himself  from  payment  of  the  expenses  to  be 
incurred  in  a  locality  by  surrendering  to  the 
minister  his  whole  teind  as  valued.  Common 
Agent  of  E (idlest one,  4  Dec.  1805,  F.  C. ;  M. 
u  Teinds  w  App.  No.  13. 

671.  Teinds  —  Valuation  —  Surrender  — 
Heritor  Entitled  at  any  Time  to  Surrender 
According  to  Decree  of  High  Commission.— 
A  decree  of  the  High  Commission  cannot  be 
derelinquished,  and  a  heritor  may  surrender 
his  valued  teinds  at  any  time,  notwithstanding 
he  has  for  a  long  period  paid  stipend  to  a 
greater  amount.  Maxwell  v.  Blair,  3  July 
1816,  F.  C  * 


672.  Teinds  —  Valuation  —  Surrender  — 

Heritor.— Heritors  have  no  title  to  oppose  a 
surrender  of  teinds.  E.  ofKinnoul  v.  Macdonald 
1823,  1  W.  &  S.  295.  Note  affg.  Shaw  (Teinds) 
54  ;  1  Fac.  662  * 

673.  Teinds— Valuation  — Surrender  — 
Overpayments. — A  final  decree  of  locality  was 
pronounced  in  1726,  localling  an  overpayment 
beyond  a  decree  of  valuation  of  the  High 
Commission,  in  1636.  The  decree  of  1726 
was  reduced  in  1764,  and  the  overpayment 
restricted  to  the  amount  in  the  decree  of 
valuation ;  and  the  overpayment  was,  neverthe- 
less, continuously  made  by  singular  successors 
in  the  lands  down  to  1824.  Held  still  com- 
petent to  the  heritor  to  surrender  his  valued 
teind,  in  terms  of  the  decree  1636.  Baird  v. 
Minister  of  Polmont,  1832,  10  S.  752 ;  7  Fac. 
567* 

674.  Teinds  — Valuation  — Surrender  — 
Overpayments.  —  Where  a  minister  has 
acquired  a  right  to  overpayments  of  teind  in 
excess  of  decrees  of  approbation  of  sub- valua- 
tion, held  that  the  heritor  could  not  surrender 
his  teinds.  Colquhoun  v.  Fogo,  1873,  11  M. 
919 ;  45  J.  567  * 

675.  Teinds  —  Valuation  —  Surrender  — 
Overpayments  for  Forty  Tears.— A  heritor, 
where  his  teinds  are  valued  in  money,  is  entitled 
to  surrender  them  at  any  time,  according  to 
the  valuation,  though  for  more  than  forty 
years  back  he  had  been  in  the  practice  of 
paying  partly  in  victual  and  partly  in  money, 
ancl  always  beyond  his  valued  teind.  Common 
Agent  in  Locality  of  Fearn  v.  Munro,  21  Nov. 
1810,  F.  C  * 

676.  Teinds  —  Valuation  —  Surrender — 
Overpayments  for  Forty  Years.— By  a  final 
decree  of  locality  in  1817  the  lands  of  an  heritor 
were  localled  on  for  stipend  to  the  extent  of 
£40,  being  the  full  amount  of  the  teinds  taken 
at  one-fifth  of  the  proven  rental.  In  1863  the 
heritor  obtained  a  decree  of  valuation  of  his 
teinds  which  fixed  them  at  £32,  and  sub- 
sequently obtained  a  decree  of  reduction  of  the 
decree  of  locality,  qualified  by  the  condition 
that  it  should  subsist  as  the  interim  rule  of 
payment  of  stipend  until  a  new  decree  of 
locality  was  obtained.  In  a  subsequent 
locality,  held,  in  a  question  between  the 
heritor  and  the  minister,  that  the  former  was 
not  precluded  by  the  forty  years'  payments  of 
£40  from  surrendering  his  teind  at  the  sum 
fixed  by  the  decree  of  valuation.  Question, 
whether  the  reduction  of  the  former  decree 
of  locality  was  necessary.  Chisholm-Batten  v. 
Cameron,  1873,  11  M.  292  ;  45  J.  207.* 

677.  Teinds  —  Valuation  —  Surrender — 
Title  to  Object. — Heritors  have  no  title  to 
object  to  a  surrender  on  a  decree  of  valuation 
by  the  High  Commission,  though  overpayments 
have  been  made  for  a  long  period.  Tawse  v.  E. 
of  Glasgow,  1821,  Shaw  (Teinds)  8. 

678.  Teinds  —  Valuation  —  Surrender  — 
Valued  Money  -  Teind.  —  Question,  whether 
heritors  be  bound  to  surrender  valued  money- 
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teind,  which,  when  converted  into  victual,  is 
inadequate  to  pay  the  stipend.  Hill  v.  Shepherd, 
1824,  Shaw  (Teinds)  70. 

679.  Teinds  —  Valuation  —  Surrender  of 
Valued  Teind  of  one  Parcel  of  Land  with- 
out Another  Owned  by  same  Heritor.— 

If  a  heritor  have  two  separate  parcels  of  lands 
in  a  parish,  with  distinct  valuations  effeiring 
to  each,  he  is  entitled  to  surrender  the  valued 
teind  of  the  one  without  the  other.  Ogilvie, 
5  June  1811,  F.  C  * 

680.  Teinds  —  Valuation  —  Validity  — 
Decree-Arbitral— A  decree-arbitral,  under  a 
submission  by  the  proprietor  and  titular,  to 
which  the  minister  of  the  parish  was  no  party, 
cannot  be  the  foundation  of  a  valuation  by 
the  High  Commission,  the  minister  objecting 
thereto.  Gordon  v.  Dunn,  1833,  7W.&S.  68. 
Affg.  10  S.  338  * 

681.  Teinds  —  Valuation  —  Validity  — 
Decree  of  Approbation  Proceeding  on  Agree- 
ment.— An  extract  decreet  of  approbation,  by 
which  the  authority  of  the  commissioners  under 
the  rescinded  Act  1641,  c.  30,  had  been  inter- 
poned  to  an  agreement  as  to  the  value  of  teinds 
between  the  heritor  and  a  tacksman,  was  not 
an  effectual  decree  of  valuation  of  the  teinds  as 
against  the  titular,  and  that  the  teinds  must  be 
held  to  be  unvalued.  Mi  Gibbon  v.  Officers  of 
State,  1862,  24  D.  1344 ;  34  J.  665  * 

682.  Teinds— Valuation —Validity— Ex 
facie  Valid  Decree. — Teinds  were  valued  in 
1647  on  the  basis  of  an  agreement  wherein 
B  was  described  as  "tacksman  and  titular." 
Thereafter  his  representatives  held  the  teinds 
under  tacks  from  the  Crown.  The  Crown  in 
1863  brought  a  reduction  on  the  ground  that 
the  titular  had  not  been  called,  and  for 
declarator  that  the  valuation  was  merely  of 
the  tacksman's  interest.  Held  that  the  decree 
was  ex  facie  valid.  Deans  of  the  Chapel  Royal  <& 
H.  M.  Advocate  v.  Johnston,  1869,  7  M.  (H.  L.) 
19 ;  41  J.  348  ;  L.  R.  1  Sc.  App.  426  * 

683.  Teinds— Valuation— Validity— Im- 
perfect Extract  Decree. — An  old  extracted 
decree  of  valuation,  in  which  the  numerical 
word  fixing  the  value  had  been  almost  entirely 
worn  away,  and  a  hole  left,  held  not  to  afford 
evidence  of  the  value  of  the  teinds,  although  it 
was  the  opinion  of  persons  of  skill  that  the 
word  must  have  been  either  ten  or  twa. 
M'Dougall  v.  Hogarth,  1821,  1  S.  App.  5. 

684.  Teinds— Valuation  — Validity— Old 
Decrees. — Opinions  that  a  very  liberal  inter- 
pretation should  be  given  to  old  decrees  of 
valuation,  so  as  to  support  long  usage,  and  the 
conclusions  that  fairly  may  be  derived  from 
the  acquiescence  of  parties  having  an  adverse 
interest.  Nicol  v.  Paul,  1867,  5  M.  (H.  L.) 
62 ;  39  J.  417  ;  1  L.  R.  Sc.  App.  127  * 

685.  Teinds  —  Valuation  —  Validity- 
Terms  of  Decree— Recording  of  Decree.— 

An  extract  valuation,  recorded  under  the 
authority  of  the  court  in  terms  of  1707,  c  9, 
which  was  in  the  following  terms:  "At 
Edinburgh  the  thrid  day  of  Feoruar  Jajvj  and  ] 


threttie  sixt.  The  landis  of  W  perteining  to 
J  D  are  worth  and  may  pay  in  stock  and 
teynd,  personage  and  viccarage,  aucht  chalders 
victual!.  This  is  the  just  extract  of  the  valua- 
tion of  the  forsds.  landis,  as  is  conteined  in  the 
principall  register  yrof.  Extracted  by  me, 
T  M,  clerk-deput  to  Sir  Archibald  Johnston, 
of  Wariestone,  Knight,  Clerk  Register  and 
Keiper  of  the  saids  registers," — held  to  contain 
all  the  elements  of  a  decree  of  valuation,  and 
to  have  force  as  such.  Lord  Advocate  v. 
Governors  of  Donaldson's  Hospital  <k  Others, 
4  M.  1096;  39  J.  627* 


686.  Teinds  —  Valuation  —  Validity  — 
Terms  of  Decree— Recording  of  Decrea— An 

extract  valuation  in  similar  terms  to  above, 
but  which  had  not  been  recorded  in  terms  of 
the  Act,  1707,  c.  9,  held  not  to  have  been  in- 
structed to  be  a  valid  valuation,  but  parties 
allowed  to  supplement  the  proof  as  being  a 
proving  of  the  tenor.  Lord  Advocate  v. 
Governors  of  Donaldson's  Hospital  <fc  Others, 
1866,  4  M.  1096  ;  39  J.  627  * 

687.  Teinds  —  Valuation  —  Validity  — 
Terms  of  Document  Held  Valid  Decrea — 

Terms  of  document  which,  after  proof,  held  to 
be  a  valid  extract-decree  of  valuation.  Lord 
Advocate  v.  Viscount  Arbuthnott,  etc.,  1868,  6  M. 
999 ;  40  J.  571* 

688.  Teinds  —  Valuation  —  Validity  — 
Terms  of  Decree  Held  Valid  Decrea— A 
sub- valuation  in  1632  declared  the  "stock  and 
viccarage  teinds  conjunctim"  of  certain  lands 
"haveing  no  personage  teinds  yrin.,  in 
regaird  the  samen  nevir  was  teillit  or  laboured, 
was,  is,  and  may  be  worth  only  in  all  tyme 
comeing  20  mkis.  money."  Held  that  this 
valuation  was  in  conformity  with  the  instruc- 
tions issued  to  the  sub-commissioners  in  1629, 
that  it  valued  the  entire  rent  of  the  subject*, 
and  that  the  rule  of  valuation  where  the  teind 
was  not  severally  drawn  was  that  all  lands, 
whether  grass  lands  or  corn  lands,  should  have 
their  teinds,  parsonage  and  vicarage,  commuted 
to  one-fifth  of  the  constant  rent.  Houston  v. 
Common  Agent  in  Locality  of  Haddington,  1868, 
6  M.  236 ;  40  J.  139  * 

689.  Teinds  —  Valuation  —  Validity  — 
Terms  of  Decree  Held  Valid  Decree.  — 
Terms  of  decree  of  valuation  which  held  to  be 
a  valuation  by  the  commissioners,  and  not  a 
mere  approval  of  a  private  arrangement  of 
parties.  Observed  that  the  commissioners  in 
valuations  of  teinds  were  entitled  to  consider 
the  consent  of  parties  along  with  other  evi- 
dence of  value.  Heritors  of  Old  Machar  v.  The 
Ministers,  1870,  8  M.  (H.  L.)  168 ;  42  J.  604  ; 
L.  R.  2  Sc.  App.  89  * 

690.  Teinds  —  Valuation  —  Validity  — 
Contracts  of  Possessor  on  Personal  Title,— 

Question,  whether  a  singular  successor  is 
bound  by  contracts  relative  to  valuations  of 
teinds  of  a  party  in  possession  on  a  personal 
title.    Hilly.  Walker,  1823,  Shaw  (Teinds)  44. 

691.  Teinds  —  Valuation  —  Validity  — 
Consent  of  Titular  of  Three-Fourths  who 
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was  Tacksman  of  other  Fourth  —  Want 
of  Consent  of  Proprietor  of  Lands.— A  sub- 
commission  for  the  valuation  of  the  teinds  in 
a  parish  authorised  the  sub-commissioners  to 
give  effect  to  the  practice  of  payments  by 
rental  bolls  when  the  parties  consented  thereto. 
In  1629  a  renort  by  the  sub-commissioners  set 
forth  that  the  parson,  who  was  titular  of 
three-fourths  of  the  teinds  of  the  parish,  and 
tacksman  of  the  remaining  fourth,  and  all  the 
heritors,  had  consented  to  the  valuation  by 
rental  bolls,  except  the  proprietor  of  the  lands  of 
A.  The  bishop,  who  was  titular  of  the  said 
remaining  fourth,  was  not  directly  represented. 
In  an  approbation,  brought  after  the  lapse  of 
two  hundred  years,  by  the  proprietor  of  A,  the 
titular  objected  to  the  valuation  as  having 
proceeded  without  the  consent  of  all  the 
titulars  and  heritors.  Held  (1)  that  the  titu- 
larity  had  been  sufficiently  represented  by  the 
parson,  as  titular  and  tacksman ;  (2)  that  the 
silence  of  the  proprietor  of  A  was  not  a  valid 
objection  to  the  valuation.  Ainslieds  Co.  v. 
The  Officer*  of  State,  1869,  11  M.  260  * 

692.  Teinds  —  Valuation  —  Validity  — 
Consent  of  Titular  of  Three-Fourths  who 
was  Tacksman  of  the  other  Fourth.  —  A 
parson  who  was  titular  of  three-fourths  of  the 
whole  teinds  of  his  parish,  and  tacksman  of 
the  other  fourth,  called  the  bishop's  fourth, 
appeared  and  consented  to  a  sub-valuation 
according  to  the  whole  rental  bolls.  Held 
that  the  titularity  had  been  sufficiently 
represented,  and  that  it  was  not  a  valid 
objection  to  the  valuation  that  the  bishop  had 
not  been  called.  ATNeiU'g  Trs.  v.  Campbell, 
1872,  11  M.  211;  46  J.  131* 

693.  Teinds  —  Valuation  —  Validity  — 
Stock  and  Teinds  of  Different  Parcels  — 
Separately  Valued. — Found  that  a  valuation 
by  the  sub-commissioners,  in  which  the  stock 
and  teinds  of  different  parcels  of  land  were 
mentioned  severally,  was  not  to  be  held  as  a 
separate  valuation  of  the  teinds;  and  that 
their  amount  was  to  be  ascertained  by  taking 
one-fifth  of  the  cumulo  valuation.  Hamilton 
v.  Edmonstone,  1829,  4  Fac.  1053. 

694.  Teinds  —  Valuation  —  Validity  — 
Lands  Uncultivated  at  Date  of  Valuation 
Subsequently  Brought  into  Cultivation. 
— It  is  not  a  relevant  objection  to  a  decree  of 
valuation  of  teinds,  that  no  separate  valuation 
was  put  upon  part  of  the  lands  then  uncul- 
tivated, but  now  brought  into  cultivation. 
Maxwell  v.  Blair,  3  July  1816,  F.  a* 

695.  Teinds  —  Valuation  —  Validity  — 
Lands  Valued  and  Lands  not  Valued  Indis- 
tinguishable—Benefit of  Decree  not  Lost- 
Presumption  as  to  Value.— Where  the  ten- 
pound  land  of  C,  consisting  of  the  ten-merk 
land  of  C  and  the  five-merk  land  of  C,  of  old 
extent,  lay  contiguous,  and  had  been  possessed 
as  one  property  for  about  two  centuries,  so 
that  the  ten-merk  land  could  not  be  separately 
identified,  and  a  decree  of  valuation  of  the 
ten-merk  land  had  been  obtained  in  1637 
before  the  High  Court,— held  in  a  locality  in 


1837  (1)  that  as  the  blending  of  the  lands  had 
taken  place  without  blame  being  imputable  to 
any  party,  the  benefit  of  the  aecree  was  not 
lost;  and  (2)  that  the  presumption  was,  that 
the  ten-merk  land  was  two-thirds  of  the  ten- 
pound  land ;  and  as  the  two-thirds  were  thus 
valued,  the  ten-pound  land  could  only  be 
localled  on  to  the  extent  of  one-third  as  un- 
valued. Johnston  v.  Connell,  1837,  15  S.  1125  ; 
12  Fac.  1053. 

696.  Teinds  —  Valuation  —  Validity  — 
Rental  of  1600  not  a  Valuation,  —  The 
rental  1600,  relative  to  the  lands  in  Orkney, 
does  not  form  a  valuation  so  as  to  prevent  the 
heritors  from  obtaining  a  valuation  of  their 
lands  as  in  a  question  with  the  minister ;  and 
where  lands  are  let  at  will,  it  is  not  competent 
to  ascertain  their  value,  by  a  speculative  and 
hypothetical  calculation  of  being  let  on  leases 
of  nineteen  years.  Anderson  v.  Heritors  of 
Birsay  <k  Harray,  1828,  Shaw  (Teinds)  166. 

697.  Teinds  —  Valuation  —  Validity  — 
Rental — Averments  as  to  errors  in  value  held 
not  relevant  to  infer  reduction  of  a  decree  of 
valuation  of  teinds.  APKenzie  v.  Sinclair, 
1834,  12  S.  822  * 

698.  Teinds  —  Valuation  —  Validity  — 
Rental  under  Lease  on  Entailed  Estate 
Subsequently  Reduced  on  the  Ground  of 
GrassunL— The  proprietrix  of  an  entailed 
estate  obtained  decree  of  valuation  of  her 
teinds,  on  the  footing  of  the  rent  paid  to  her 
under  an  existing  lease  of  her  lands.  To  this 
process  the  Officers  of  State  and  the  tacksmen 
of  the  teinds  had  been  made  parties;  and  it 
had  been  objected  by  the  latter,  that  this  lease 
having  been  granted  by  a  predecessor  in 
diminution  of  the  rental  and  for  a  grassum, 
afforded  no  criterion  of  the  value  of  the  lands. 
The  proprietrix  having  subsequently  reduced 
the  lease  on  these  grounds,  as  in  contravention 
of  the  entail,  the  Officers  of  State  brought  a 
reduction  of  the  decree  of  valuation ;  but  the 
court,  in  the  circumstances,  dismissed  it. 
Officers  of  State  v.  Anderson,  1845,  7  D.  542  ;  17 
J.  268. 

699.  Teinds  —  Valuation  —  Validity  — 
Rental  Bolls— Decree  of  Approbation,— In 

the  sub-valuation  of  the  teinds  of  a  parish 
formerly  a  parsonage,  a  report  in  1629  (the 

Shraseology  of  which  varied  in  reference  to 
ifferent  lands)  contained  these  words,  "  Findis 
that  the  landis  of  Pittendinne  and  MilnehoiU, 
according  to  the  probatioun  usit  and  deducit 
yairanent,  hes  payit,  pntlie  payes,  and  may  pay 
in  constant  rent  of  stok  and  teind,  baith  per- 
sonage and  viccarage  in  time  corns,  by  the 
comoditie  of  the  mylne  yrof  of  silver  dew  tie 
zeirlie,  irj°  iii"  mer&is  mo*.  And  Findis  that 
the  teindis  of  the  foirsaid  lands  wer  rentallit  of 
auld  to  xx  bolls  wicu,  twa  pta  meall,  and  third 
pk  bear,  qtt  was  payit  to  the  minster  and 
persone  of  Monyaie,  at  the  least  to  thair 
taksman."  Held  (1)  that  these  words  imported 
a  separate  valuation  of  the  teinds  of  these 
lands  at  twenty  rental  bolls ;  and  (2)  as  there 
was  no  dereliction  according  to  this  mode  of 
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interpreting  the  report,  decree  of  approbation 
of  tne  subdivision  pronounced  in  terms 
thereof.  Thomson  v.  Lord  Lynedoch,  1834,  12 
S.  747  ;  9  Fac.  392  * 

700.  Teinds  —  Valuation  —  Validity  — 
Report — Date. — A  report  of  a  valuation  of 
teinds,  dated  in  1635,  by  the  sub-commissioners 
in  the  presbytery  of  Ferth,  appointed  under 
the  High  Commission  of  1627,  held  not 
objectionable  either  in  respect  of  the  certifica- 
tion in  the  proclamation  oy  the  High  Com- 
mission, 15th  March  1633,  or  the  issuing  of  the 
new  Commission  of  1633,  seeing  that  there  was 
reasonable  evidence  of  the  valuation  having 
been  led  prior  to  August  1631,  though  the 
report  was  not  signed  till  1635.  Smyth*  v. 
Luton,  1833,  15  S.  216* 

701.  Teinds  —  Valuation  —  Validity  — 
Prescription. — After  the  long  prescription 
has  run,  a  decree  of  valuation  cannot  be 
challenged,  because  a  grain  rent  was  thereby 
converted  into  money.  Maxwell  v.  Blair, 
3  July  1816,  F.  C  * 

702.  Teinds  —  Valuation  —  Validity  — 
Prescription. — A  decree  of  approbation  of  a 
valuation  by  the  sub-commissioners,  followed 
by  forty  years'  possession,  sustained,  although 
alleged  to  be  subject  to  objections  in  point 
of  form.  M'Intyre  v.  McLean,  1828,  Shaw 
(Teinds)  160  ;  3  Fac  794. 

703.  Teinds  —  Valuation  —  Validity  — 
Prescription— Homologation.— Teinds  were 
valued  in  1647  on  the  basis  of  an  agreement 
wherein  B  was  described  as  "tacksman  and 
titular."  Thereafter  his  representatives  held 
the  teinds  under  tacks  from  the  Crown.  The 
Crown  in  1863  brought  a  reduction  on  the 
ground  that  the  titular  had  not  been  called, 
and  for  declarator  that  the  valuation  was 
merely  of  the  tacksman's  interest.  Held  (I) 
that  as  in  the  circumstances  of  the  case  tne 
Crown  must  be  held  to  have  known  of 
the  decree  upwards  of  forty  years  before 
challenging  it,  the  reduction  was  excluded  by 
the  negative  prescription  ;  (2)  that  if  originally 
invalid,  the  decree  had  oeen  validated  by 
homologation.  Deans  of  the  Chapel  Royal  dk 
H.  M.  Advocate  v.  Johnstone,  etc.,  1869,  7  M. 
(H.  L.)  19 ;  41  J.  348 ;  L.  R.  1  Sc.  App. 
426* 

704.  Teinds  —  Valuation  —  Validity  — 
Prescription. —A  decree  of  valuation  was  not 
acted  on  for  upwards  of  forty  years.  It  was 
then  founded  on  in  a  reduction  of  two  decrees 
of  locality  subsequently  pronounced.  In  an 
action  of  reduction  of  tne  decree  of  valuation, 
field  that  all  objections,  other  than  those 
founded  on  incompetency  or  nullity,  appearing 
ex  facte  of  the  decree,  were  cut  off  dv  the 
negative  prescription.  Kinloch  v.  Bell,  1867, 
5  M.  360 ;  39  J.  185* 

705.  Teinds  —  Valuation  —  Validity  — 
Valuation  Prior  to  Submission  to  Charles  i. 

— A  valuation  of  teinds,  prior  to  the  date  of  the 
submission  to  King  Charles  i.,  by  sub-com- 
missioners appointed  under  the  Royal  Com- 


mission of  1627,  was  not  a  valuation  that  could 
be  approved  of  by  the  Court  of  Teinds,  but 
was  of  the  nature  of  information  obtained 
for  the  Crown.  DiinUrp,  etc.  v.  Commrs.  of 
Woods  db  Forests,  1858,  20  D.  1012;  30  J. 
620* 

706.  Teinds— Valuation— What  Included 
in  Decree. — Question,  whether  certain  lands 
were  comprehended  within  a  sub-valuation. 
Kerr  v.  Mason,  1821,  Shaw  (Teinds)  10. 
Montgomerie  v.  Maxwell,  1821,  Shaw  (Teinds) 
14.  Smith  v.  Mackenzie,  1823,  Shaw  (Teinds) 
61.  Imrie  v.  Governors  of  HerioVs  Hospital, 
1828,  Shaw  (Teinds)  152. 

707.  Teinds— Valuation— What  Included 
in  Decree. — Held  that  a  valuation  by  sub-com- 
missioners, afterwards  approved  by  the  High 
Court,  was  not  proved  to  include  the  whole 
lands  of  a  parish ;  and  that  certain  lands  did 
not  fall,  as  part  and  parcel,  under  the  valua- 
tion of  the  mains  of  a  barony.  Scott  v.  Common 
Agent  of  Ballingry,  1837,  2  S.  &  M'L.  968. 
Affg.  Shaw  (Teinds)  233. 

708.  Teinds— Valuation— What  Included 
in  Decree. — In  a  sub- valuation  of  the  lands 
generally  in  a  parish,  approved  of  by  the  High 
Court,  "the  seven-merk  land  of  W"  was 
valued ;  but  in  the  proprietors'  titles  for  the 
time  it  was  described  as  a  "  nine-merk  "  land. 
Thereafter  a  part  of  it,  described  as  two- 
merk  land,  became  the  property  of  another, 
and  W  was  thenceforward  described  in  the 
titles  as  a  seven-merk  land ;  and  the  above 
part  was  for  more  than  forty  years  local  led 
upon  for  stipend  as  if  it  were  unvalued. 
Held  that  it  must  be  regarded  as  unvalued. 
Kirhland  v.  Sir  J.  C.  Cathcart,  1842,  5  D.  122  ; 
15  J.  6. 

709.  Teinds— Valuation—What  Included 
in  Decree. — A  decree  of  valuation  dated  1682 
found,  "as  to  the  rents"  of  certain  lands, 
"  that  the  rent  of  the  saids  lands  is  not  lyable 
in  payment  of  teind  dewtie,  the  samen  being 
payed  upon  the  accompt  of  moss  maill 
allenarly.  Held  that  the  lands  mentioned 
were  excluded  from  the  valuation.  Nicol  v. 
Paul,  1867,  5  M.  (H.  L.)  62 ;  39  J.  417  * 

710.  Teinds— Valuation— What  Included 
in  Decree — Commonty.— In  1636  the  teinds 
of  the  lands  of  S  were  valued.  In  1676,  on  a 
division  of  an  adjoining  common,  a  portion  of 
land  was  allocated  to  the  proprietor  of  S. 
Circumstances  in  which  held  that  the  valuation 
included  the  right  of  the  proprietor  in  the 
common.  Observed  that  to  found  the  presump- 
tion that  a  valuation  of  principal  lands  includes 
a  valuation  of  accessories  so  as  to  embrace  land 
which  afterwards  comes  to  the  heritor  as  a 
surrogatum  for  such  accessories,  it  is  necessary 

(1)  that  the  valuation  precede  the  acquisition 
of  the  separate  subject  as  a  surrogatum ;  and 

(2)  that  the  principal  lands  named  in  the  valua- 
tion be  identified  as  the  principal  lands  to  which 
in  the  division  the  surrogatum  is  appropriated. 
Observed  that  the  fact  that  a  considerable 
part  of  teind  valued  is  vicarage  teind,  is 
favourable  to  the  conclusion  that  rights  in 
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a  commonty  are  included  in  a  valuation. 
Plummer  v.  Common  Agent  in  Locality  of 
Selkirk  (Sunderland),  1867,  6  M.  128;  40 
J.  70.* 

711.  Teinds— Valuation— What  Included 
in  Decree  —  Commonty.  —  The  titles  of  a 

Sroperty  prior  to  1630,  and  subsequently, 
escribed  it  as  "  All  and  Whole  the  lands  of  C 
and  S,  with  houses,  Diggings,  yards,  parts, 
pendicles,  and  pertinents  of  the  same  whatso- 
ever." In  1630  the  sub- commissioners,  in 
valuing  the  teinds  of  lands  in  the  parish, 
found,  in  reference  to  these  lands,  "  The  lands 
of  C  and  S  payis  of  teynd  29  bolls  victual, 
twa  part  meal,  and  third  pt.  bear."  In  1774 
a  commonty  in  the  parish  was  divided,  and 
part  allocated  to  the  proprietor  of  C  and  S. 
Nothing  was  known  of  the  state  or  history  of 
the  commonty  prior  to  its  division.  Held 
that,  even  assuming  that  in  1630,  the  date  of 
the  valuation,  the  same  right  of  commonty 
belonged  to  the  proprietor  of  C  and  S  which 
existed  and  was  given  effect  to  in  1774,  the 
teinds  of  the  commonty  were  not  valued, 
because  the  terms  of  the  valuation  showed  that 
parsonage  teinds  were  alone  valued,  while  the 
teinds  of  the  pasture  lands  of  a  commonty 
would  have  been  vicarage  teinds.  Richmond 
v.  Common  Agent  in  the  Locality  of  Orwell, 
1867,  6  M.  557 ;  39  J.  271* 

712.  Teinds— Valuation— What  Included 
in  Decree — Commonty. — A  report  of  sub- 
commissioners  in  1630  found  that  the  lands 
of  L  were  worth  "  of  yearly  rent  in  stock  and 
teynd  one  chalder  victual,  half  bear  half 
meal."  The  earliest  extant  title  to  the  lands 
was  dated  in  1755,  and  expressly  included  a 
right  of  pasturage  in  an  adjoining  common. 
Toe  common  was  divided  in  1792,  when  a 
portion  was  allocated  to  the  lands  of  L.  Held 
that  the  proprietor  of  L  having  failed  to  prove 
that  at  the  date  of  the  sub- valuation  the  lands 
of  L  had  any  share  in  a  right  of  commontv, 
the  portion  of  the  common  subsequently 
allocated  must  be  held  to  be  unvalued.  Kerr 
v.  Common  Agent  in  Locality  of  Kinross,  1869, 
7  M.  748 ;  41  J.  390  * 

713.  Teinds— Valuation— What  Included 
in  Decree— Circumstances  Where  Presump- 
tion of  Inclusion  Overcome. — Circumstances 
in  which  held  that  terms  of  a  report  of  sub- 
commissioners  of  teinds  in  1629,  decree  of 
approbation  thereof  in  1785  and  1786,  and 
relative  scheme  of  division,  and  the  proceed- 
ings in  a  process  of  augmentation  in  1800, 
raised  the  presumption  that  the  whole  lands 
in  a  parish  nad  been  valued  in  1629,  but  that 
this  presumption  had  been  overcome  by  proof 
that  certain  lands  were  not  included  in  the 
valuation.  MacLeod  v.  Heritors  of  Morvern, 
1873,  11  M.  (H.  L.)  62 ;  45  J.  461  * 

714.  Teinds— Valuation— What  Included 
In  Decree— Lands  Formerly  Included  under 
Name  of  Lands  Valued.— In  a  process  of 
locality  in  1862  the  proprietor  of  two  adjoin- 
ing parcels  of  land  described  in  his  titles  as  M 
and  B,  for  each  of  which  he  paid  a  separate 


feu-duty,  founded  on  a  decree  of  valuation  in 
1636  of  the  teinds  of  M,  alleging  that  it 
included  a  valuation  of  the  teinds  of  B.  Held 
that  he  had  proved  this  allegation  by  proving 
that  at  the  date  of  the  valuation  B  was  under- 
stood to  be  included  in  the  general  description 
of  M.  Plummer  v.  Common  Agent  in  Locality 
of  Selkirk,  1867,  6  M.  124 ;  40  J.  70  * 

715.  Teinds— Valuation— What  Included 
in  Decree— Lands  Erroneously  Described  as 
Situated  in  a  Certain  Parish.— The  pro- 
prietor of  an  estate  raised  a  process  of  valua- 
tion of  lands  lving  in  several  parishes,  and 
called  the  ministers,  patrons,  and  titulars  of 
all  the  parishes  as  defenders.  Held  that  the 
valuation  of  part  of  the  lands  was  not  invali- 
dated by  the  lands  being  erroneously  described 
in  the  summons  and  decree  as  in  one  instead 
of  another  of  the  parishes,  the  lands  having 
been  otherwise  well  described,  and  there  being 
no  doubt  of  their  identity.  Minister  of 
Rescobie  v.  Carnegy,  1869,  7  M.  514 ;  41  J.  273. 
Cameron  v.  Lord  Lovat,  1869,  7  M.  896 ;  41 
J.  510  * 

716.  Teinds— Valuation— What  Included 
in  Decree— Lands  Described  as  in  a  Certain 
Barony.— It  was  decided  in  a  process  of 
locality  that  certain  lands,  "part  of  the 
Barony  of  Naughton,"  were  valued.  Held 
that  this  finding  was  res  judicata  to  the  effect 
that  these  lands  were  valued,  whether  they 
were  part  of  the  Barony  of  Naughton  or  not, 
these  words  being  only  descriptive  not  taxa- 
tive.    Stuart  v.  Morison,  1871,  8  S.  L.  R.  372. 

717.  Teinds— Valuation— What  Included 
in  Decree— Lands  Held  as  Part  of  Same 

Estate. — Opinion  that  a  valuation  nominatim  of 
the  lands  appearing  in  a  person's  titles  affords 
"  a  clear  and  strong  legal  presumption  "  that  it 
includes  separate  possessions  not  appearing  in 
the  decree  or  in  the  titles  but  held  as  part  of 
the  estate.  Elder  v.  Fothringham,  1869,  7  M. 
341 ;  41  J.  199  * 

718.  Teinds— Valuation— What  Included 
in  Decree—Moss  Lands.— There  is  no  pre- 
sumption that  a  decree  of  valuation  professing 
to  value  the  whole  lands  of  an  heritor  does 
not  include  lands  which  were  moss  lands  at 
the  date  of  the  decree.  Minister  of  Banchory- 
Devenick  v.  Heritors,  1871,  9  M.  (H.  L.)  121 ; 
43  J.  428* 

719.  Teinds— Valuation— What  Included 
in  Decree— Onus  probandi— As  a  general 
rule  the  burden  lies  upon  a  proprietor  of 
proving  that  his  lands  are  valued  ;  and  that, 
in  the  particular  case,  sufficient  evidence  had 
not  been  adduced  that  a  farm  bearing  a  certain 
name  was  included  in  the  valuation  of  lands 
bearing  a  different  name.  D.  of  Buccleuch  v. 
ConneU,  1841,  4  D.  157. 

720.  Teinds— Valuation— What  Included 
in  Decree— Onus  probandi— In  a  parish  in 
which  the  teindB  had  been  for  a  long  period 
dealt  with  as  valued  and  exhausted,  the 
minister  obtained  an  augmentation  on  the 
condition  that  free  teinds  should  be  found  to 
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exist.  In  the  course  of  the  process  the  court 
held  that  certain  lands  in  the  parish  were  not 
included  in  an  old  decree  of  valuation  founded 
on  by  the  heritors,  and  allowed  the  minister  a 
proof  of  his  averment  that  certain  other  lands 
were  not  included  in  the  decree  of  valuation. 
Held  that  under  the  interlocutor  the  onus  of 
proving  that  the  lands  were  not  included  in 
the  valuation  lay  upon  the  minister.  Minister 
of  Banchory-Devenuk  v.  Heritors,  1871,  9  M. 
(H.  L.)  121 ;  43  J.  428  * 

721.  Teinds— Valuation— What  Included 
in  Decree  —  Parts  of  Barony  Specially 
Mentioned. — A  summons  of  valuation  in  1682 
brought  into  court  "  the  lands  and  barony  of 
F.M  A  rental  was  produced  of  several  holdmra 
bearing  to  be  a  rental  of  "the  haill  lands 
libelled."  The  lands  specified  in  the  rental 
were  separately  valued  in  the  decree.  In  a 
process  of  locality  raised  in  *  1862,  held  that, 
by  the  terms  of  the  decree,  the  valuation  was 
limited  to  those  portions  of  the  barony  which 
were  specially  mentioned,  and  that  the  minister 
was  entitled  to  a  proof  before  answer  of  an 
averment  made  by  him  that  certain  portions 
of  the  barony  were  not  valued.  Nicol  v.  Paul, 
1867,  5  M.  (H.  L.)  62  ;  39  J.  417  * 

722.  Teinds— Valuation— What  Included 
in  Decree— Bes  judicata.— In  a  question  as 
to  whether  certain  lands  were  included  in  the 
lands  of  G  as  valued,  the  pursuer  averring 
that  they  were  not,  at  the  date  of  the  decree, 
considered  part  of  said  lands,  plea  of  res  judicata 
repelled.  Patton  v.  Minister  of  Crieff,  1866, 
3  S.  L.  R.  37. 

723.  Teinds— Valuation— What  Included 
in  Decree  —  Subjects  not  Mentioned.— In 
1757  a  proprietor  obtained  a  decreet  of  valua- 
tion of  teinds.  Among  the  subjects  specified 
in  the  summons  was  a  "forest,"  then  in  the 
natural  possession  of  the  proprietor,  and  from 
which  no  rent  was  drawn.  In  the  scheme  of 
valuation  the  subjects  were  enumerated,  and 
the  value  of  each  stated,  but  the  forest  was 
not  mentioned.  The  decreet  of  valuation, 
which  specified  a  cumulo  sum  as  the  yearly 
avail  of  the  lands  libelled,  was  written  on  the 
back  of  the  scheme  of  valuation,  to  which 
special  reference  was  made.  The  extract 
decreet  contained  no  mention  of  the  forest. 
Held  (1)  that  the  decreet  was  limited  to  what 
was  contained  in  the  scheme  of  valuation  to 
which  it  bore  reference;  (2)  that  as  the 
"forest"  was  not  shown  to  be  within  that 
scheme,  it  could  not  be  held  as  valued. 
Question  whether,  if  the  valuation  of  the  forest 
had  been  stated  as  nil,  that  would  have  been 
a  valuation.  Cameron  v.  Macpherson,  1853,  15 
D.  657  ;  25  J.  380 ;  2  Stuart  385. 

724.  Trust  —  Chapel  of  Ease  —  School- 
house — Interdict. — In  a  feu-contract  a  piece 
of  ground  was  conveyed  to  certain  parties  as 
trustees  for  the  subscribers  to  a  chapel ;  the 
chapel  was  recognised  as  a  chapel  of  ease  in 
connection  with  the  Established  Church,  and 
had  a  parochial  district  assigned  to  it  under 
the  General  Assembly's  Act  of    1834  as  to 


chapels  of  ease.  Interdict  granted  against  the 
majority  of  the  subscribers  applying  a  portion 
of  the  ground  to  the  erection  of  a  schooihouse. 
M'Caskell  v.  Cameron,  1838,  16  S.  437 ;  1840, 
2  D.  537  ;  15  Fac.  566. 

725.  Trust— Condition  of  Subscriptions. 

— There  being  no  proof  that  subscriptions  had 
been  made  lor  the  erection  of  churches  in 
connection  with  the  Established  Church,  only 
on  condition  of  the  minister  having  a  seat  in 
the  church  court,  which  proved  impossible, 
held  that  the  subscribers  had  no  right  to  a 
return  of  their  subscriptions.  Bain  v.  Black* 
1849, 6  Bell  317.    Affg.  11  D.  1286  ;121  J.  210  * 

726.  Trust— Condition  of  Subscriptions 
—Church  in  Connection  with  Established 
Church. — It  being  found  that  there  was  no 
proof  that  subscriptions  had  been  made  for 
the  erection  of  churches  in  connection  with 
the  Established  Church,  only  on  condition  of 
the  minister  having  a  seat  in  the  church  courts, 
which  proved  impossible,  and  the  minister  and 
managers  having  joined  the  Free  Church,  held 
that  they  had  no  longer  right  to  the  chapel, 
which  by  its  constitution  was  declared  to  be 
"  in  perpetual  connection  with  the  Established 
Church,"  and  were  bound  to  remove.  Presby- 
tery ofFordyce  v.  Shanks,  1849,  11  D.  1361. 

727.  Trust  —  Dissenting  Church  —  Ap- 
pointment of  New  Trustees.— In  a  trust  deed 
for  behoof  of  a  church  appointing  seven  trustees, 
it  was  provided  that  four  ehould  be  a  quorum, 
and  that  when  reduced  to  six  a  seventh  should 
be  elected  by  the  male  church  members.  The 
four  accepting  trustees  were  reduced  to  one. 
He  applied  to  the  court,  praying  to  appoint  a 
person  to  supply  the  place  of  the  trustees. 
The  court  remitted  to  the  members  of  the 
church  who  were  males  to  elect  new  trustees, 
and  to  report  the  election  to  the  court ;  and 
on  this  being  done,  confirmed  the  election. 
Morison,  1834,  12  S.  307,  547. 

728.  Trust— "For  Divine  Worship"— 
Validity  of  Contract  to  Unite  with  Estab- 
lished Church. — Held  (1)  that  it  was  com- 
petent for  trustees  holding  a  building  (erected 
by  subscription)  in  trust  for  the  purpose  of 
being  occupied  as  a  place  of  meeting  "for 
divine  worship  "  to  enter  into  a  contract  with 
the  Presbytery  of  the  bounds  connecting  it 
permanently  with  the  Established  Church  of 
Scotland ;  (2)  circumstances  in  which  held  that 
the  trustees  had  completed  such  a  contract ; 
and  (3)  that  the  Presbytery  were  entitled  to 
enforce  implement  of  the  contract  against  the 
trustees  twenty-five  years  after  they  had 
separated  from  the  Established  Church.  Presby- 
tery of  Edinburgh  v.  De  La  Condamine,  etc^ 
1868,  7  M.  213 ;  41  J.  138* 

729.  Trust— " Hospital  Fund"— Stipend 
—Title  to  Sue— Presbytery.— Terms  of  a 

charter  granting  subjects  to  the  magistrates  of 
a  burgh,  to  be  administered  as  a  "Hospital 
Fund,  under  which  held  (1)  that  the  presbytery 
of  the  bounds  had  a  title  to  pursue  an  action 
to  have  it  declared  that  the  lund  was  appli- 
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cable  to  the  sustentation  of  the  ministers  of  the 
Established  Church  within  the  burgh ;  (2)  that 
the  provision  of  suitable  and  adequate  stipends 
to  the  ministers  within  the  burgh  was  a 
primary  purpose  cf  said  trust,  and  preferable 
to  payments  to  decayed  burgesses  and  their 
families.  Presbytery  of  Dundee  v.  Mage,  of 
Dundee,  1861,  23  D.  (H.  L.)  14;  4  Macq.  228  ; 
33  J.  707  * 

730.  Trust  —  Minister  —  Eevival  on 
Minister  being  Chosen.  —  A  lease  being 
granted  to  elders  of  the  Associate  Antiburgher 
Congregation,  espousing  the  principles  of  the 
Antiburgher  Associate  Synod,  for  behoof  of 
the  minister,  held  that,  notwithstanding  the 
majority  of  the  congregation  adopted  other 
principles,  and  the  minority  did  not  choose  a 
minister  for  several  years,  yet,  on  doing  so, 
the  trust  revived,  and  was  effectual.  Craig  v. 
Mackeny,  1823,  2  S.  224. 

731.  Trust  —  Statutory  Alteration  — 
Breach  of  Statutory  Conditions— Jurisdic- 
tion.— The  trustees  of  a  chapel,  having  ob- 
tained by  Act  of  Parliament  the  alteration  of 
the  terms  of  their  trust,  so  as  to  enable  them 
to  keep  the  chapel  in  full  communion  with 
the  Established  Church,  and  thereafter  they 
and  their  minister  having  seceded  therefrom, 
held  in  conjoined  actions  of  suspension  and 
declarator  at  the  instance  of  the  presbytery  (1) 
that  the  presbytery  had  a  sufficient  title  to  sue, 
and  the  Court  of  Session  a  competent  jurisdic- 
tion to  try  the  question ;  (2)  that  the  minister 
had  ceased  to  be  qualified  to  officiate ;  and 
(3)  that  the  trustees  were  bound  to  present 
another  minister,  duly  qualified  according  to 
the  laws  of  the  Established  Church.  Presbytery 
of  Edinburgh  v.  Trs.  of  Lady  Glenorchtfs  Church, 
1846,  18  J.  305  * 

732.  Trust— Power  to  Sell— A  presbytery 
of  the  Church  of  Scotland,  proprietors  in  trust 
of  a  chapel,  under  titles  containing  a  declaration 
that  it  should  be  "  upheld,  occupied,  and  used 
as  such  in  all  time  thereafter,"  held  entitled  to 
declarator  that  they  had  power  to  sell,  and 
apply  the  price  in  the  erection  of  another 
church  in  the  parish;  and  objections  by 
certain  members  of  the  congregation,  that  the 
right  to  sell  the  subjects  and  make  the  arrange- 
ments for  the  sale  was  in  the  beneficiaries, 
repelled.  Presbytery  of  Aberdeen  v.  Cooper, 
I860,  22  D.  1063 ;  32  J.  466  * 


CLUB 

Title  to  Sue,  see  title  Process. 

1.  Constitution— Alteration  in— Powers 
of  Managers. — Held  incompetent  for  the  box- 
master  and  managers  of  a  charitable  society 
to  make  alterations  on  the  constitution  of  it, 
whereby  parties  interested  in  the  funds  were 
prejudiced.  Steedman  v.  Malcolm,  1842,  4  D. 
1441* 

2.  Damages— Title  to  Claim— Breach  of 
Charter-Party. — In    an   action   against   the 


owners  of  a  vessel  for  breach  of  charter-party, 
brought  in  name  of  a  society  by  a  majority  of 
its  members  and  its  secretary,  "  as  entitled  to 
sue  for  behoof n  of  the  society,  "  and  as  indi- 
viduals, disbursers  of  money,  or  otherwise,"  on 
account  of  the  ship,  and  for  damages,  held  that 
the  pursuers  had  no  right  to  claim  as  indi- 
viduals; (2)  that  although  there  was  no 
evidence  of  loss  except  from  disbursements 
made  by  the  secretary,  and  his  time  and 
trouble,  and  although  the  secretary  was  em- 
ployed without  salary  but  on  the  footing  that 
he  was  to  be  paid  if  the  adventure  succeeded, 
damages  might  be  recovered,  as,  had  the 
adventure  gone  on,  there  would  have  been 
profits,  out  of  which  the  secretary  would  have 
been  paid  ;  and  breach  of  charter-party  being 
proved,  these  damages  came  in  room  of  the 
profits.  Scottish  Australian  Emigration  Society 
v.  Borland,  1855,  18  D.  239 ;  28  J.  104. 

3.  Freemasons  —  Sale  of  Property. —A 

mason  lodge  sold  a  lease  held  by  it,  and  the 
purchaser  granted  a  bill  to  the  treasurer.  Held 
that  the  purchaser  was  not  entitled  to  resist 
payment  of  the  bill  on  the  ground  of  the 
inability  of  the  lodge  to  hold  property  or 
grant  an  assignation,  or  because  of  the 
treasurer's  want  of  title.  Leslie  v.  Sproat,  1829, 
7  S.  312. 

4.  Liability  of  Members— BilL— Members 
of  a  victualling  society  found  liable  in  pay- 
ment of  a  bill  granted  for  their  behoof.  Ander- 
ston  New  Victualling  Society  v.  Dewar  db  Co., 
1828,  6  S.  928. 

5.  Liability  of  Members  —  Expenses. — 

A  society  adopted  the  proceedings  of  an  agent, 
conducting  a  defence  in  name  of  the  office- 
bearers for  their  behoof,  and  decree  went 
against  them  with  expenses.  Held  that  the 
members  of  the  society  were  jointly  and 
severally  liable  for  the  expenses.  Ramsay  v. 
Smaill,  1840,  2  D.  1336. 

6.  Liability  of  Members— Goods  Supplied 
— Relevancy  of  Summons. — An  action  was 
raised  against  the  society  designated  "The 
Association  of  Cotton-spinners  of  Glasgow," 
and  A  £  and  others,  the  members  or  partners 
thereof,  for  the  price  of  victuals  furnished 
by  the  pursuer  to  the  members  of  the  society 
at  their  request,  and  on  the  order  of  the 
committee  of  management  or  committee  of 
supply  of  the  said  association  ;  and  concluded 
for  payment  of  the  price  of  these  victuals  from 
"the  association,  and  from  "the  members 
thereof,"  as  such  and  as  individuals.  There 
was  no  averment  that  the  association  was  a 
trading  company,  nor  that  the  committee  pos- 
sessed special  powers  to  bind  the  members  of 
the  association,  nor  in  what  proportions  (if 
any)  the  several  individual  members  had 
received  the  victuals  furnished.  Held  that 
the  action  was  irrelevant.  Thomson  v.  Shanks, 
1840,  2  D.  699 ;  15  Fac.  710.  See  Wilson  v. 
Bruce,  1853,  16  D.  171 ;  26  J.  94  * 

7.  Secretary— Dismissal  — Games  Com- 
mittee.— Held  that  a  committee  styled  "the 

33 
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Forfar  Games  Committee  "  were  the  representa- 
tives of  the  subscribers  to  the  games,  and  not 
of  the  public,  and  that  the  secretary  of  the 
committee  was  responsible  to  those  who  ap- 
pointed him,  no  matter  who  their  constituents 
were,  and  on  their  dismissing  him  had  no 
right  to  raise  the  question  whether  they 
continued  to  be  that  which  they  represented 
themselves,  or  had  been  superseded  by  another 
committee.  FerUon  v.  Anderson,  1871, 8  S.  L.  R. 
685. 

COMPANY 

Amalgamation,  16, 48, 51-62, 72, 110, 174. 
Arrestment  of  Shares  and  Calls,  see 

title  Arrestments,  Nos.  125-126. 
Books,  Access  to,  1, 
Capital,  2-5. 

Citation  op,  see  title  Process. 
Committee  op  Management,  40-41. 
Company  Incorporated  by  Statute,  6-7. 
Contract  between  Director  and  Com- 
pany, 44-45. 
Deposits,  50,  78-79, 141. 
Director- 
Advances  by,  8-9. 

Election,  10-14. 

Fraud,  1,  15-30,  109,  124,  132,  149, 
155-162. 

Liability  on  Contract,  31,  41. 

Negligence,  32-38. 
-     Powers,  8,  40-48. 

Purchase  op  Debts,  59. 

Representations  by,  39,  43. 

Voting,  48. 
Dissolution,    49-51,    73,   109,  113-114, 

120. 
Dividend,  52-54. 
Interdict,  14,  50,  65-67,  74,  76,  78,  142, 

144,  165. 
Issues,  20,  28,  132. 
Judicial  Factor,  Appointment  op,  see 

title  Judicial  Factor. 
Legality,  55. 

Liquidation,  5e-60, 115,  118, 120,  139. 
Liquidator,  61-64 
Meeting,  71,  73. 

Minutes  as  Evidence,  see  title  Evidence. 
Oppice-Bearers,  18-19,  22,  43,  71,  157. 
Powers,  65-76,  98,  159. 
Projected  Company,  77-87. 
Promoters,  85-86. 
Prospectus,  88-92. 
Redemption  op  Stock,  174. 
Register,  93-99,  147,  168-171. 
Registration  op  Company,  58. 
Shareholder,  3,  100-107. 
Share: — 

Call,  108-140, 168. 

Issue,  142-144. 


Nominal  or  Real  Value,  145-146. 
Purchase,  147-151. 
Sale,  152-162. 
Transfer,  110,  163-173. 
Title   to   Sue,  of  Company,  see  title 
Process. 
Of  Shareholder,  30,  40,  59,  101, 
149.  ' 
Trustees  as  Shareholders,  12, 106. 

1.  Books— Access— Fraud  of  Directors.— 

Held  (1)  that  the  provisions  of  the  contract  of 
copartnery  of  a  banking  company,  prohibiting 
the  shareholders  from  access  to  the  books,  were 
only  applicable  to  the  case  of  fair  and  ordinary 
management  on  the  part  of  the  directors, 
and  not  to  bar  a  shareholder  from  insisting 
in  an  action  in  which  fraud  on  their  part 
was  libelled ;  and  a  remit  made  to  an  ac- 
countant to  examine  the  books  of  the  bank, 
and  report  upon  their  correctness  ;  and  (2) 
that  fraud  on  the  part  of  the  directors  was 
relevantlv  libelled.  Collins  v.  North  British 
Bank,  1852,  15  D.  (H.  L.)  29  ;  1  Macq.  369 ; 
25  J.  119;  2  Stuart  26* 

2.  Capital  —  Amount  a  Fundamental 
Article  of  Constitution.— By  a  contract  of 
copartnery  the  capital  of  a  joint  stock 
company  was  limited  to  a  certain  sum,  and 
it  was  provided  that  any  alteration  on  any 
of  the  articles  should  be  made  only  with 
concurrence  of  partners  holding  two-thirds 
of  the  subscribed  stock.  Held  that  the 
amount  of  the  capital  was  a  fundamental 
article  of  the  copartnery,  and  could  not  be 
altered  without  the  consent  of  all  the  partners, 
unless  the  contract  contained  a  special  clause 
conferring  that  power  on  a  majority.  Monro 
v.  Edinburgh  Cemetery  Co.,  1851,  13  D.  596  ; 
23  J.  261. 

3.  Capital— Increase— Acquiescence  by 
Shareholder. — The  contract  of  copartnery  of 
a  joint  stock  company  fixed  the  amount  of 
the  capital  and  of  sums  to  be  borrowed.  It 
was  afterwards  resolved  to  increase  the 
capital  and  borrowing  powers ;  and  large 
sums  having  been  borrowed  on  the  obliga- 
tions of  individual  shareholders,  a  call  was 
made  upon  the  shareholders  to  relieve  them. 
Held,  that  a  shareholder  who  had  been  present 
at  a  meeting  where  the  resolution  to  enlarge 
the  capital  was  proposed,  had  intimated  no 
dissent,  and  had  paid  his  original  share  after 
it  had   been  adopted,  but  who  had  not  been 

E resent  at  any  subsequent  meeting,  must  be 
eld  to  have  acquiesced  in  it,  and  therefore 
was  not  entitled  to  refuse  payment.  Sturrock 
v.  Thorns,  1851,  13  D.  762  ;  23  J.  335. 

4.  Capital  —  Provision  that  Capital 
Shall  be  of  a  Certain  Amount  not  a 
Condition    Precedent  to  Formation.  — A 

provision  in  the  constitution  of  a  joint  stock 
company  that  the  capital  stock  *hall  be  of 
a  certain  amount  is  not  a  condition  of  the 
existence  of  the  company,  but,  notwithstand- 
ing that  the  stock  subscribed  has  fallen  short 
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of  the  contemplated  amount,  shareholders  are 
liable  for  the  amount  of  their  stock.  Turner 
v.  Molison,  1833,  11  S.  669.  Caledonian  Dairy 
Co.  v.  Campbell,  1834,  12  S.  394. 

5.  Capital  —  Reduction  —  Procedure.  — 

Procedure  in  petition  for  reduction  of  capital 
under  the  Companies  Act  1867,  s.  11.  uart- 
craig  Coal  db  Fire  Co.,  1873,  10  S.  L.  R.  437. 

6.  Company  Incorporated  by  Act  of 
Parliament— Stipulations  not  Embodied  in 
Act  bat  Subsequently  Recognised.— In  a 
question  between  a  joint  stock  company, 
constituted  by  Act  of  Parliament,  and  two 
shareholders,  certain  stipulations  entered  into 
prior  to  the  passing  of  the  Act,  and  subse- 
quently recognised  by  the  parties  as  existing, 
held  to  be  binding  and  effectual,  though  not 
embodied  in  the  Act.  JVishaw  db  uoltness 
Rly.  Co.  v.  Stuarts  Reps.,  1837,  15  S.  703; 
12  Fac  664. 

7.  Company  Incorporated  by  Act  of 
Parliament— Signature  of  Contract  Con- 
stituting Company  by  Alleged  Mandatary 
who  was  in  Reality  Unauthorised  — 
Personal  Liability. — An  Act  of  Parliament 
incorporated  a  joint  stock  company,  with  a 
conditional  provision  that  it  should  not  come 
into  force  until  a  subscription  contract  to  a 
certain  amount  was  entered  into  and  signed. 
This  was  done  to  the  precise  amount,  and  no 
more ;  and  a  party  signed  as  mandatary,  but 
without  authority.  Seld  that  the  signature, 
though  it  did  not  bind  the  alleged  mandant, 
afforded,  from  the  terms  of  the  contract, 
sufficient  ex  facie  evidence  of  liability  against 
the  subscriber  to  put  the  Act  in  operation, 
and  the  company  in  titulo.  Dundee  Rly.  Co. 
v.  Miller,  1832,  10  S.  269 ;  7  Fac.  212. 

8.  Director —  Advances  and  Contracts 
Made  by  Directors  on  Behalf  of  Company 
— Relief — In  an  action  by  the  directors  of  a 

oint  stock  company  against  the  other  partners 
for  relief  of  advances  made  and  engagements 
contracted  for  behoof  of  the  company,  circum- 
stances in  which  pleas  in  defence  were  repelled 
that  the  partners  were  only  liable  inter  se  to 
the  amount  of  the  shares  severally  subscribed 
by  them ;  that  the  directors  had  no  right  to 
begin  business  or  power  to  bind  the  partners 
till  the  whole  capital  had  been  subscribed  for 
and  secured ;  and  that  their  power  to  borrow 
money  was  expressly  limited  by  a  certain 
clause  of  the  contract  of  copartnership,  the 

5 revision    in    which     thev     had     violated. 
facalister  v.  Alexander,  1839,  M<L.  &  R.  353. 
Affg.  15  S.  1061 ;  12  Fac.  1010. 

9.  Director  — Advances  by  Director- 
Relief — In  an  action  of  relief,  at  the  instance 
of  the  directors  of  a  company  against  the 
other  solvent  partners,  for  advances  made  by 
them  on  account  of  the  concern,  circumstances 
in  which  defences,  founded  upon  alleged  culp- 
able neglect  and  concealment,  and  violation  of 
the  contract  on  the  part  of  the  directors,  and 
also  that  they  had  not  claimed  for  relief  upon 
the  estates  of  the  bankrupt  partners,  were 


repelled.  MacAlister  (Caledonian  Dairy  Co.)  v. 
Alexander,  1843,  6  D.  580 ;  15  J.  310. 

10.  Director— Election— Election  of  Un- 
qualified Director— Powers  of  Board.— A 

railway  Act  provided  that  the  board  of 
directors  shoula  consist  of  a  certain  number 
of  persons  elected  from  shareholders  qualified 
in  a  certain  manner ;  and  a  person  not  so 
qualified  having  been  elected,  question  whether, 
as  thus  constituted,  the  board  was  entitled  to 
meet  or  act  as  the  board  of  directors.  Hill  v. 
Edinburgh  do  Glasgow  Rly.  Co.,  1849,  21  J. 
465* 

11.  Director— Election— Provisions  of 
Private  Acts  as  to  Qualification  and  Elec- 
tion.— The  act  of  incorporation  of  the  B. 
Railway  Company  provided,  that  after  the 
settlement  of  tne  direction  of  the  first  ordinary 
meeting,  the  directors  were  to  be  chosen  agree- 
ably to  the  provisions  of  the  Companies 
Clauses  Consolidation  (Scotland)  Act,  one- 
third  of  the  number  going  annually  out  of 
office,  and  being  supplied  by  new  election. 
Under  an  act  subsequently  passed  to  enable 
the  E.  and  G.  Railway  Company  to  hold 
shares  in  the  B.  Railway  Company,  it  was 
provided,  "That  until  the  next  annual  elec- 
tion of  directors  of  the  B.  Company,  the 
present  directors  shall  continue  in  office,  but 
then  and  thereafter  the  directors  of  the  B. 
Company  shall  consist  oi  persons  one-half  of 
whom,  together  with  the  chairman,  were 
shareholders  of  that  company,"  qualified  in 
a  certain  manner;  "and  the  other  half  of 
such  directors  shall  be  appointed  by  and  out 
of  the  board  of  directors  for  the  time  being 
of  the  E.  and  .G.  Company."  Held  that,  at 
the  next  annual  election,  the  whole  directors 
of  the  B.  Company  fell  to  be  re-elected,  one- 
half  being  chosen  out  of  the  shareholders  in 
that  company,  qualified  as  above,  and  one- 
half  by  the  directors  of  the  E.  and  G. 
Company,  and  out  of  their  number.  Hill  v. 
Edinburgh  da  Glasgow  Rly.  Co.,  1849,  21  J. 
466* 

12.  Director  —  Election  —  Scrutiny  — 
Register  of  Shareholders— Shares  Held  in 
Trust. — Question  (1)  whether,  in  the  scrutiny 
of  votes  for  the  election  of  directors,  it  is  com- 
petent to  look  beyond  the  register  of  share- 
holders; and  (2)  whether,  where  the  register 
bears  that  certain  shares  are  held  in  trust,  it  is 
competent  to  inquire  as  to  the  party  for  whom 
the  trust  was  held.  Blackburn  v.  Finlay,  1848, 
10  D.  690  ;  20  J.  194.  Blackburn  v.  Buchanan, 
1848,  20  J.  199. 

13.  Director— Election— Successive  Meet- 
ings.— In  a  auestion  as  to  payment  of  calls 
by  a  shareholder,  circumstances  in  which  an 
objection  that  the  whole  directors  were  not 
elected  at  one  meeting,  but  partly  at  a  first  and 
partly  at  a  second  meeting  of  shareholders,  was 
repelled.  Hutcheson  v.  HaUcett,  1847,  10  D 
160  ;  20  J.  43* 

14.  Director— Election— Suspension  and 
Interdict  against  Directors  Acting— Ac- 
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Quiescence. — After  the  election  of  directors, 
and  their  acting  in  their  office,  it  is  incom- 
petent to  interdict  them  from  acting  further, 
after  such  a  lapse  of  time  (a  month  in  one  case, 
forty  days  in  tne  other)  as  implies  acquiescence 
in  their  appointment.  Blackburn  v.  Finlay, 
1848,  10  D.  590 ;  20  J.  194.  Blackburn  v. 
Buchanan,  1848,  20  J.  199. 

15.  Director  —  Fraud  —  Action  against 
Fraudulent  Directors— Procedure.— In   an 

action  at  the  instance  of  a  shareholder  against 
two  of  the  directors  of  a  joint  stock  bank,  for 
damages  sustained  by  the  pursuer  owing  to  his 
having  been  induced  to  (l)  purchase  shares, 
and  (2)  continue  to  hold  them,  by  false  and 
fraudulent  representations  made  by  the 
defenders  that  the  bank  was  flourishing  when 
it  was  in  reality  insolvent,  held  that,  by  the 
Jury  Court  Act,  the  propriety  of  deciding 
questions  of  law  and  relevancy  before  sending 
cases  to  juries  being  left  to  the  discretion  of 
the  court,  it  was  advisable,  in  the  circumstances 
of  the  case,  to  reserve  the  auestion  of  the 
relevancy  of  the  second  ground  of  action  ;  and 
that  the  case  was  a  fair  one  on  which  to  come 
to  the  Inner  House  for  the  adjustment  of  issues, 
and  neither  party  should  be  found  liable  in 
expenses.  Dobbie  v.  Johnstone,  etc.,  1859,  21  D. 
624 ;  31  J.  338. 

16.  Director— Fraud— Amalgamation  of 
Two  Banks— Title  to  Sue  Action  against 
Representatives  of  Deceased  Director  of 
One  of  Amalgamated  Companies.— A  major- 
ity of  the  shareholders  of  the  Aberdeen  Bank 
agreed  to  a  junction  with  and  a  conveyance  of 
all  that  remained  of  the  stock  of  the  bank  to 
the  Union  Bank.  In  exchange  they  received 
either  money  or  equivalent  shares  in  the  Union 
Bank,  which  were  made  over  by  the  latter  to 
the  directors  of  the  Aberdeen  Bank  for  dis- 
tribution. The  pursuer's  author  and  others 
discharged  the  directors,  not  only  of  the  sums 
and  shares  so  received,  "  but  also  of  our  whole 
shares  and  interest  in  the  stock  of  the  Banking 
Company  in  Aberdeen,  which  stock  belonging 
to  us  respectively  has  now  been  entirely  super- 
Reded  and  replaced  by  stock  of  the  Union  Bank, 
or  by  cash  payments."  The  pursuer,  after 
having  sold  tne  shares  received  from  the  Union 
Bank,  brought  an  action  against  the  representa- 
tives of  one  of  the  directors  of  the  Aberdeen 
Bank,  for  damages  sustained  in  consequence  of 
his  fraudulent  violation  of  duty  as  a  director. 
Held  that  the  pursuer  had  a  good  title  to  sue, 
that  her  right  of  action  had  not  been  assigned 
to  the  Union  Bank.  Gordon  v.  Davidson,  etc., 
1864,  2  M.  758 ;  36  J.  376* 

17.  Director  —  Fraud  —  Averments  not 
Sufficient  to  Support  Charge  of  Fraud. — A 
joint  stock  bank  had  existed  for  a  long  time 
under  a  series  of  contracts  of  copartnery,  each 
to  endure  for  twenty  years.  At  the  end  of  one 
of  these  periods,  it  turned  out  that  nearly  the 
whole  capital  of  the  company  had  been  lost. 
In  an  action  at  the  instance  of  a  shareholder 
against  some  of  the  directors  (or  their  represent- 
atives) who  had  held  office  for  various  terms 


during  these  twenty  years,  on  the  ground  of 
fraudulent  malversation  in  office  and  conceal- 
ment of  the  true  state  of  the  bank's  affairs, 
seeking  to  fix  upon  the  defenders  conjunct  and 
several  liability  for  the  market  value  of  the 
shares  at  the  commencement  of  the  last  con- 
tract, or  alternatively  concluding  for  damages, 
averments  which  held  not  to  support  the  charge 
of  fraud,  the  ground  of  the  action.  Leslie  v. 
Lumsdtn  &  Others,  1856, 18  D.  1046  ;  28  J.  149. 

18.  Director  and  Office-Bearer— Fraud- 
Concealment  of  True  Value  of  Shares- 
Procedure. — The  trustees  of  a  shareholder  of  a 
company  sold  certain  shares  to  the  manager  of 
the  company.  They  subsequently  raised  an 
action  for  reduction  against  the  manager  or 
alternatively  for  damages  against  the  manager 
and  other  partners,  averring  fraudulent  con- 
cealments and  misrepresentations  by  the 
defenders  in  concert  to  conceal  the  true  value 
of  the  shares.  Held,  the  case  against  the 
manager  should  be  tried  first  and  procedure 
sisted  quoad  other  defenders.  Jar  dine3  8  Trs.  v. 
Dawson,  1864,  2  M.  639 ;  36  J.  316* 

19.  Director  and  Office-Bearer— Fraud- 
Concealment  of  True  Value  of  Shares — Sale 
to  Stranger  —  Fraudulent  Concert  — The 

trustees  of  a  shareholder  of  a  company  Bold 
certain  shares  to  a  stranger  and  subsequently 
raised  an  action  of  damages  against  the 
manager  and  other  partners,  averring  a  fraudu- 
lent concert  to  conceal  the  true  value  of  the 
shares.  Held  the  action  was  relevant.  JardinJs 
Trs.  v.  Dawson  <k  Others,  1864,  2  M.  639 ;  36 
J.  316* 

20.  Director  —  Fraud  —  Fraudulent  Re- 
presentations—Fraudulent Misappropria- 
tions— Method  of  Proof, — In  an  action  by 
the  representatives  of  a  shareholder  against  the 
representatives  of  a  bank  director,  concluding 
(1)  for  payment  of  the  sum  paid  for  bank  shares 
bought  in  consequence  of  false  and  fraudulent 
representations  by  the  directors ;  (2)  for  dam- 
ages sustained  in  consequence  of  fraudulent 
misappropriation  of  the  bank's  funds,  and  of 
fraudulent  concealment  of  the  true  state  of  the 
bank's  affairs, — held  that  the  proof  in  the  first 
branch  of  the  action  might  competently  be 
taken  on  commission,  but  that  the  second  part 
of  the  case  could  only  be  dealt  with  by  a  jury ; 
and  a  motion  for  a  proof  on  commission  refused. 
Terms  of  issues  adjusted.  Gordonv.  Davidson, 
1864,  2  M.  1275 ;  36  J.  713* 

21.  Director  —  Fraud  —  Liability  of 
Directors  —  Governor  of  Bank.— A  share- 
holder of  a  banking  company  brought  an  j 
action  of  damages  against  the  directors  and  the 
deputy-governor  (who  had  a  seat  at  the  board 
of  directors),  on  the  allegation  that  he  had 
been  induced  to  purchase  shares  by  the  false 
representations  contained  in  the  annual  reports 
submitted  by  the  directors  to  the  shareholders, 
to  the  effect  that  the  bank  was  prosperous, 
while  it  was  the  reverse,  and  that  the  re- 
presentations were  made  fraudulently,  and 
published  for  the  purpose  of  misleading  the 
pursuer  and  the  public  generally.    Averments 
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held  relevant  against  the  directors  who  were 
present  at  the  meetings  at  which  the  docu- 
ments were  approved  of,  and  who  signed  the 
reports  and  the  docquets  at  the  ends  of  the 
balance-sheets,  and  also  against  the  deputy- 
governor,  although  he  did  not  sign  the  docu- 
ments ;  but  not  relevant  against  two  directors 
who  did  not  sign  the  documents,  and  were  not 
present  at  the  meetings — there  being  no  special 
statement  to  connect  them  with  the  alleged 
fraudulent  preparation  of  the  documents,  and 
their  promulgation.  Inglis  v.  Douglas,  1861, 
23  D.  561  ;  33  J.  344.  See  22  D.  505 ;  32  J. 
450* 

22.  Director— Fraud— Liability  of  Man- 
ager.— The  managers  of  a  company  are  the 
servants  of  the  shareholders  and  not  merely  of 
the  directors  and  may  be  made  liable  for  false 
and  fraudulent  representations  in  reports  by 
the  directors.  Cullen  v.  Thomson  db  Kerr, 
1862,  24  D.  (H.  L.)  10 ;  4  Macq.  424 ;  34  J. 
728* 

23.  Director— Fraud— Neglect  in  In- 
vestigations—Value of  Securities.— Gross 
neglect  on  the  part  of  the  directors  in  making 
proper  investigations  into  the  state  of  a  joint 
stock  company,  coupled  with  reporting  to  the 
shareholders  that  investigation  had  been  made, 
will  render  the  representations  in  the  report 
false.  A  report  by  directors  of  a  bank  was  not 
to  be  regarded  as  false,  nor  necessarily  as 
fraudulent,  because  of  their  not  having  at  the 
time  sifted  the  value  of  the  securities ;  and  if  the 
sifting  would  have  involved  a  degree  of  investi- 
gation beyond  the  ordinary  duties  of  their 
office,  or  if,  having  taken  place,  the  directors 
thought  well  of  the  securities,  notwithstanding 
a  depression,  which  they  looked  upon  as 
momentary,  the  representation  was  not  fraudu- 
lent. National  Exchange  Co.  v.  Drew,  1860,  23 
D.  1 ;  33  J.  357* 

24.  Director— Fraud  — Proof  of— Direc- 
tions by  the  Lord  President  that  to  support  an 
action  laid  on  fraudulent  misrepresentations 
by  directors  it  must  be  shown  that  the 
directors  did  not  believe,  or  had  no  reasonable 
grounds  for  believing  that  the  statements  they 
made  were  true.  Uullen  v.  Thomson  db  Kerr, 
1864,  3  M.  935  * 

25.  Director  —  Fraud  —  Retention  of 
Shares. — Opinion  that  an  averment  that  the 
pursuer  had  been  induced  by  the  fraudulent 
reports  of  a  company  to  retain  his  shares  was 
not  relevant  to  support  an  action  of  damages 
against  the  directors.  Cullen  v.  Thomson  db 
Kerr,  1861,  23  D.  574  ;  33  J.  162  * 

26.  Director— Fraud— Report— Liability 
to  Purchaser  of  Shares.— Presenting  to  and 
circulating  among  shareholders  fraudulent 
reports,  calculated  to  raise  the  credit  of  a  bank 
and  induce  the  public  to  become  shareholders, 
is  sufficient  publication  to  render  the  directors, 
manager  and  secretary  liable  to  any  stranger 
purchasing  shares,  and  that  although  the  shares 
were  purchased  neitherlfrom  the  bank  nor  from 
any  of  the  directors  who  prepared  the  report, 


Tulloch  v.  Davidson,  1860,  22  D.  (H.  L.)  7 ;  3 
Macq.  783  ;  32  J.  363.  Inglis  v.  Douglas,  1861, 
23  D.  561 ;  33  J.  156.  Cullen  v.  Thomson  & 
Kerr,  1862,  24  D.  (H.  L.)  10;  4  Macq.  424  ; 
34  J.  728.  Addie  v.  Western  Bank,  1867,  5  M. 
(H.  L.)  80  ;  L.  R.  1  Sc.  App.  145  * 

27.  Director  — Fraud  — Report— Neglect 
to  Investigate— Alternative  Averments.— 

An  action  against  a  banking  company  and  its 
liquidators  for  declarator  that  pursuer  was  not  a 
shareholder,  and  for  relief  ana  damages  against 
the  directors  on  the  ground  of  fraudulent  mis- 
representations in  reports,  or,  if  ignorant  of 
the  fraudulent  nature  of  the  reports,  of  fraudu- 
lently representing  that  they  had  examined 
into  the  company's  affairs  held  relevant  in  spite 
of  the  alternative  nature  of  the  averments  of 
fraud.  Question,  whether  an  action  on  the 
second  alternative  was  relevant.  Inglis  v. 
Douglas,  1860,  22  D.  505 ;  32  J.  450. 

28.  Director  — Fraud  — Malversation  — 
Issue. — Form  of  issue  in  action  against  director 
on  the  ground  of  fraud  and  malversation.  North 
of  Scotland  Bajiking  Co.  v.  Thomson,  1854, 16  D. 
1011.  National  Exchange  Co.  v.  Drew  db  Dick, 
1856, 18  D.  614  ;  28  J.  257.  Tulloch  v.  Davidson, 
1858, 20  D.  1319  ;  30  J.  747.  Inglis  v.  Douglas, 
1861, 23  D.  561 ;  33  J.  156.  Cullen  v.  Thomson 
db  Kerr,  1862,  1  M.  142 ;  35  J.  82.  Lindsay  v. 
Johnston,  1863,  1  M.  255  ;  35  J.  179* 

29.  Director— Fraud— Scheme  to  Defeat 
Objects  of  Company  —  Relevancy.  —  The 

powers  of  a  railway  company  having  expired 
without  the  railway  having  been  constructed, 
certain  shareholders  raised  an  action  against  the 
company  and  the  individual  directors,  conclud- 
ing for  reduction  of  minutes  of  the  directors 
making  calls,  and  also  concluding  for  count  and 
reckoning,  and  repetition  of  so  much  of  the  de- 
posit paid  by  the  pursuers  as  should  be  found 
due  to  each  of  them.  It  was  averred  that 
the  individual  defenders,  being  directors,  had 
acquired  the  control  of  the  affairs  of  the  com- 
pany in  pursuance  of  a  scheme  to  defeat  the 
objects  of  the  Railway  Act  in  the  interest  of 
a  rival  line,  and  had  succeeded  therein ;  that 
they  had  misapplied  the  funds  and  failed  to 
account,  or  had  rendered  improper  accounts. 
Held  that  the  averments  were  not  relevant  to 
support  the  conclusions  either  for  reduction 
or  for  count  and  reckoning.  Opinion,  that 
the  company  was  still  a  subsisting  company. 
Orr  db  Others  v.  Glasgow,  Airdrie,  db  Monklands 
Junction  Rly.  Co.,  1860,  22  D.  (H.  L.)  10 ; 
3  Macq.  799  ;  32  J.  486* 

30.  Director— Fraud— Title  to  Sue  Direc- 
tor   for    Fraudulent    Mismanagement.  — 

Held  (1)  that  any  individual  shareholder  of  a 
joint  stock  company  has  a  good  title  to  sue  any 
director  for  loss  and  damages  arising  from 
fraudulent  mismanagement ;  and  (2)  that  it  is 
not  necessary  that  the  company  should  be  made 
parties  to  the  action,  or  that  all  the  directors 
averred  to  have  been  parties  to  the  fraud  should 
be  called  as  defenders.  Leslie's  Reps.  v.  Pirie, 
1851,  14  D.  213 ;   24  J.  91 ;    1  Stuart  188  * 
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Tulloch  v.  Davidson,  1860,  22  D.  (H.  L.)  7 ; 
3  Macq.  783  ;  32  J.  363* 

31.  Director  —  Liability  on  Contract- 
All  Parties  not  Galled. — A  contractor  sued  a 
railway  company  for  work  done  on  the  orders 
of  the  board  of  directors.  The  company 
pleaded  that  the  contracts  were  ultra  vires  of 
the  directors.  The  pursuer  raised  an  action  of 
relief  against  the  chairman  of  the  company  at 
the  time  the  works  were  executed,  concluding 
against  him  as  an  individual,  on  the  ground 
that  he  had  induced  him  to  enter  into  the 
contracts  by  holding  himself  out  as  authorised 
to  bind  the  company.  A  plea,  that  his 
colleagues  in  the  board  of  direction  were  not 
called,  repelled.  M'Equham  &  Co.  v.  John- 
stone, 1862,  14  D.  322 ;  24  J.  152* 

32.  Director— Negligence— Agent  with 
Power  to  Invest  Funds. — Allegations  that  a 
company  had  been  authorised  to  act  as  agents 
of  a  oank  in  America,  with  power  to  embark 
the  funds  of  the  bank  in  American  discounts 
and  American  speculative  investments,  in 
violation  of  the  contract  of  copartnery,  held 
relevant  Western  Bank  v.  Bairds,  1862,  24  D. 
859  ;  34  J.  435  * 

33.  Director— Negligence— Bank— Ad- 
vances without  Security  —  Advances  by 
Discounting  Bills  —  Advances  to  Pay 
Premiums  on  Insurance  Policies  on  Lives 
of  Bank's  Debtors. — (1)  An  allegation  that 
the  directors  of  a  bank  had  made,  or  allowed 
the  manager  to  make,  "advances  of  large 
amounts  to  persons  or  companies  and  firms, 
without  having  obtained  security  therefor, 
as  required  by  the  provisions  of  the  contract, 
as  well  as  by  the  ordinary  rules  and  practice  of 
banking,"  held  irrelevant  (the  provisions  of  the 
contract  being  only  against  granting  cash- 
credits  without  security  to  persons  other  than 
shareholders);  (2)  an  allegation  of  advances 
by  payment  of  premiums  on  policies  of  insur- 
ance on  the  lives  of  debtors  to  the  bank, 
without  security  for  repayment  of  these 
premiums,  held  irrelevant  (there  being  no 
specification  of  circumstances  showing  imprud- 
ence or  impropriety  in  the  opening  or  keeping 
up  of  the  policies)  ;  (3)  allegations  of  making 
reckless  advances  of  enormous  amount,  by 
way  of  discounting  bills  of  exchange,  to  four 
firms  (the  bills  for  the  most  part  being  known 
to  be  accommodation  bills,  and  the  obligants 
being  alleged  to  be  for  the  most  part  unworthy 
of  credit),  held  relevant  to  infer  liability  to  the 
company  on  the  part  of  the  directors.  Western 
Bank  v.  Bairds,  1862,  24  D.  859 ;  34  J.  435  * 

34.  Director— Negligence— Bank— Ad- 
vances on  Accounts-Current— Advances  by 
Discounting  Bills  —  Advances  to  Pay 
Premiums  on  Insurance  Policies  on  Lives 
of  Bank's  Debtors.— In  an  action  brought  by 
a  joint-stock  banking  company  and  its  liqui- 
dators against  a  person  who  had  been  a  director, 
for  damages  caused  by  his  failure  as  a  director 
to  superintend  and  control  the  manager  in 
having  allowed  him  (1)  to  make  advances  to 
certain  persons  shown  in  the  books  of  the 


bank ;  (2)  to  make  large  advances  by  way  of 
discount  on  bills  to  five  firms  whose  circum- 
stances were  not  such  as  to  warrant  their 
getting  credit  without  security ;  (3)  in  allowing 
the  bank's  funds  to  be  expended  in  payment 
of  premiums  on  policies  of  insurances  effected 
on  the  lives  of  certain  debtors  of  the  bank 
which  had  been  sold  by  the  liquidators  at  a 
loss  to  the  bank.  Held  (1)  that  with  regard  to 
alleged  loss  by  advances  on  accounts-current 
which  were  closed  at  the  time  when  the 
defender  ceased  to  be  a  director,  the  pursuer 
had  set  forth  a  case  sufficiently  relevant  to  be 
admitted  to  probation  ;  (2)  that  the  defender 
could  not  be  made  liable  for  loss  on  advances 
on  accounts-current  to  those  persons  to  whom 
the  bank  had  continued  to  make  advances 
after  the  defender  had  left  office,  and  further, 
that  the  pursuer  had  not  made  a  relevant  aver- 
ment of  the  loss  on  these  earlier  advances ;  (3) 
that  any  liability  which  the  defender  might 
have  incurred  in  allowing  the  advances  by  way 
of  discounts  on  bills  had  been  extinguished 
by  the  subsequent  actings  of  the  bank  in 
renewing  the  bills  and  in  making  new 
advances;  (4)  that  any  liability  for  loss  by 
insurances  on  the  lives  of  debtors  of  the  bank 
had  been  extinguished  bv  the  sale  of  the 
policies  by  the  bank  without  notice  to  the 
defender ;  (5)  that  as  the  summons,  with  the 
books  referred  to  in  it,  disclosed  facts  which 
excluded  the  action  quoad  certain  items,  the 
proper  form  of  interlocutor  was  one  dismissing 
the  action  to  that  extent.  Western  Bank  v. 
BaircPs  Trs.,  1872, 11  M.  96 ;  45  J.  64.  * 

35.  Director— Negligence— Devolution  of 
Duties  upon  Manager— Alternative  Aver- 
ments.—  In  an  action  of  damages  by  the 
liquidators  of  a  bank  against  the  members 
of  successive  boards  of  directors,  held  that  a 
hypothetical  allegation — that  if  the  directors 
had  not  themselves  been  guilty  of  abuse  of 
power  and  fraud  in  the  management  of  the 
business,  then  they  had  failed  and  neglected 
to  perform  the  duties  of  management,  and 
had  delegated  and  devolved  these  duties 
upon  the  manager,  while,  by  holding  office, 
they  professed  to  be  discharging  these  duties 
themselves — was  a  relevant  averment  of  gross 
negligence  by  the  directors  for  the  time  as  a 
body,  but  not  of  neglect  of  duty  on  the  part 
of  individual  members  of  the  board.  Western 
Bank  v.  Bairds,  1862,  24  D.  859 ;  34  J.  435  * 

36.  Director— Negligence— Failure  to 
Discover  Loss  of  Capital  Leading  under  a 
Special  Provision  to  Dissolution.— In  an 

action  of  damages  by  the  liquidators  of  a  bank 
against  the  members  of  successive  boards  of 
directors,  field  that  allegations  of  neglect 
of  duty  in  failing  to  discover  and  disclose 
losses  to  the  amount  of  one-fourth  of  the 
capital,  leading  to  the  dissolution  of  the  com- 
pany under  a  provision  of  the  contract,  were 
irrelevant  to  infer  liability  on  the  part  of  the 
directors  for  the  losses  suffered  by  the  bank 
subsequent  to  the  period  when,  as  alleged,  the 
dissolution  should  nave  taken  place,  western 
Bank  v.  Bairds,  1862,  24  D.  859 ;  34  J.  435  * 
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37.  Director— Negligence— Joint  Delin- 
quency.— In  an  action  of  damages  by  the 
liquidators  of  a  bank  against  the  members 
of  successive  boards  of  directors,  held  that  as 
the  averments  were  directed  against  all  the 
members  of  the  board  in  office  for  the  time, 
without  in  any  case  attributing  responsibility 
specially  to  any  particular  individual  or  quorum 
of  the  directors,  no  issues  could  be  allowed 
under  which  a  case  of  individual  and  several 
wrong,  as  distinguished  from  joint  delinquency, 
could  be  raised.  Western  Batik  v.  Bairds,  1862, 
24  D.  869;  34  J.  436  * 

38.  Director— Negligence— Plea  that  by 
Constitution  of  Company  Director  had  De- 
mitted  Office. — By  the  contract  of  copartnery 
of  a  joint-stock  banking  company  it  was 
declared  that  no  shareholder  could  be  legally 
a  director  who  resided  permanently  more  than 
ten  miles  distant  from  the  head  office,  and 
that  a  director  ceased  to  be  one  if  he  had  not 
attended  a  meeting  of  directors  for  six  months. 
In  an  action  by  the  bank  and  its  liquidators 
against  a  shareholder  who  had  been  elected 
and  occasionally  acted  as  a  director  for  loss 
said  to  have  been  caused  by  his  gross  negligence, 
held  that  the  defender,  having  assumed  the 
position  of  director,  and  acted  as  such,  could 
not  plead  these  clauses  of  the  contract  in  bar 
of  the  action.  Western  Bank  v.  Bair<Ps  Trs., 
1872, 11  M.  96;  45  J.  64  * 

39.  Director— Representations  of  Com- 
pany —  Report.  —  Representations  in  the 
annual  reports  of  the  directors  of  a  bank  are 
representations  of  the  company.  National 
Exchange  Co.  v.  Drew  tfc  Dick,  1860,  23  D.  1 ; 
33  J.  357* 

40.  Director  and  Office-Bearer— Powers- 
Committee  of  Management— Power  to  Re- 
tain Profits  in  Relief  of  Obligations  Incurred 
by  Them. — A  company  constituted  by  Act  of 
Parliament  to  form  a  canal,  granted  an  assigna- 
tion of  the  rates  and  profits  to  a  committee  of 
management  in  trust  to  raise  money,  and  apply 
it  to  the  formation  of  the  canal,  which  was 
done.  Held  that  individual  members  had  a 
title  to  resist  an  action  by  the  committee  to  be 
found  entitled  to  retain  these  rates  in  relief  of 
the  obligations  incurred  by  them  in  raising  the 
money,  but  that  the  committee  were  entitled 
to  that  retention.  Houston  v.  Lady  Mont- 
gomerie,  1821,  1  S.  187. 

41.  Director  and  Office-Bearer— Powers- 
Committee  of  Management  could  be 
Sned  without  Calling  Shareholders  because 
They  had  Bound  Themselves  Jointly  and 
Severally.  —  A  committee  of  management 
of  a  body  of  shareholders  having  bound  and 
obliged  themselves, "  as  well  as  the  whole  other 
commissioners  and  shareholders,  jointly  and 
severally,"  to  perform  a  certain  obligation,  held 
that  they  could  be  sued  for  performance  of  the 
obligation  without  calling  the  other  share- 
holders, in  respect  that  they  had  bound  them- 
selves jointly  and  severally.  Richmond  v. 
Grahame,  1847,  9  D.  633 ;  19  J.  266  * 


42.  Director  and  Office-Bearer— Powers 

—  Chairman  and  Manager  —  Unauthor- 
ised Verbal  Undertaking  by  Chair- 
man and  Manager.  —  The  chairman  and 
manager  of  a  company  cannot  by  a  verbal 
undertaking  to  employ  a  servant  injured  in 
their  service  for  the  rest  of  his  life  in  easy 
work,  bind  the  company.  Cook  v.  N.  B. 
Rly.  Co.,  1872, 10  M.  513  ;"  44  J.  342  * 

43.  Director  and  Office-Bearer— Powers 

—  Manager  —  Representations  by  Director 
or  Manager  whether  Representations 
of  Company.  —  Representations  by  an  in- 
dividual director  of  a  joint  stock  company, 
not  at  the  time  acting  in  his  official  character, 
are  not  representations  by  the  company ;  nor 
are  the  representations  of  the  manager,  not 
made  in  the  discharge  of  his  duty  as  manager. 
Aliter,  if  his  representations  are  made  in  the 
course  of  doing  something  which  the  company 
have  entrusted  to  him  to  do.  A  manager  of  a 
joint  stock  company,  by  giving  advice  to  a 
friend  as  to  whether  he  ought  to  buy  or  sell 
stock,  does  not  render  the  company  liable  for 
loss  by  the  transaction.  National  Exchange 
Co.  v.  Drew  &  Dick,  1860,  23  D.  1  ;  33  J.  357* 

44.  Director— Powers— Contract  between 
Director  and  Company. — A  contract  between 
a  director  of  a  railway  company  and  the 
company  is  void,  and  cannot  be  enforced 
against  the  company.  Blaikie  Brothers  v. 
Aberdeen  Rly.  Co.,  1864,  17  D.  (H.  L.)  20; 
1  Macq.  461 ;  26  J.  622  * 

45.  Director  —  Powers  —  Contract  be- 
tween Director  and  Company.— Thoush  the 
directors  of  a  joint  stock  company  were,  bjr  its 
statute  of  incorporation,  entitled  to  enter  into 
feu-contracts  on  behalf  of  the  company  with 
themselves  as  individuals,  a  director  was  not 
entitled  to  compel  the  company  to  implement, 
or  to  pay  damages  for  not  implementing,  an 
agreement  to  feu  certain  subjects  bevona  the 
power  of  the  company,  which  he  and  his  co- 
directors  had  in  error  concluded  with  himself. 
Tasker  v.  Shaws  Water  Joint  Stock  Co.,  1866, 
6  M.  256  ;  39  J.  107* 

46.  Director  —  Powers  —  Delegation  by 
Directors  of  Power  to  Contract— Question, 
whether  the  directors  of  a  railway  company 
could  delegate  to  the  engineer  their  power  to 
contract ;  and  whether  the  contract  was  bind- 
ing on  the  company,  where  great  part  of  the 
furnishings  contracted  for  were  made.  Bhikie 
Brothers  v.  Aberdeen  Rly.  Co.,  1851,  14  D. 
66  ;  24  J.  49 ;  1  Stuart  26  * 

47.  Director— Powers— Power  of  Sale.— 
The  directors  of  a  cemetery  company,  after 
they  had  purchased  lands,  being  of  opinion 
that  they  were  not  well  adapted  for  the 
purpose,  sold  them  with  the  concurrence  of  a 
majority  of  the  shareholders.  A  shareholder 
having  brought  a  note  of  suspension  of  the  sale, 
on  the  ground  that  there  was  no  power  to  sell 
under  the  contract  of  copartnery,  held  that  the 
directors  had  power ;  and  the  note  refused. 
Fleming  v.  Sir  J.  Campbell,  1845,  7  D.  935 ; 
17  J.  480. 
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48.  Director  —  Powers  —  Vote  —  Amal- 
gamation. —  The  Companies  Clauses  Act 
(8  Vict.  c.  17),  8.  90,  provides  that  no  director 
of  a  company  who  is  also  a  shareholder  in 
another  company  shall  vote  on  any  question 
as  to  a  contract  between  these  companies.  A 
special  Act  provided  that  one -half  of  the 
directors  of  railway  company  A  should  be 
composed  of  directors  of  railway  company  B. 
Held  that  the  directors  of  both  companies  were 
not  disqualified  by  the  above  section  from 
voting  on  the  board  of  company  A  for  the 
amalgamation  of  the  two  companies.  Stewart 
v.  Blackburn,  1850,  12  D.  834 ;  22  J.  365  * 

49.  Dissolution— Provision  for  Dissolu- 
tion if  a  Certain  Proportion  of  Capital  Lost 
— By  a  contract  of  copartnery  of  a  banking 
company,  it  was  provided  that  the  books 
should  be  annually  balanced,  and  that  if 
losses  to  a  specified  amount  were  incurred, 
the  company  should  be  ipso  facto  dissolved. 
Held  that  this  provision  might  be  enforced, 
if  it  were  shown  that,  at  any  time  during  the 
year,  losses  to  the  specified  amount  had  been 
incurred,  and  it  was  not  requisite  that  they 
should  appear  on  the  balance-sheet  submitted 
by  the  directors  to  the  annual  meeting. 
Collins  v.  North  British  Bank,  1852,  1  Macq. 
369 ;  15  D.  (H.  L.)  29 ;  25  J.  119 ;  2  Stuart 
26* 

50.  Dissolution  —  Interdict  —  Repaying 
Deposits— Railway.— A  had  lands  along  the 

Eroposed  line  of  a  railway  for  which  an  Act 
ad  been  obtained,  but  in  pursuance  of  which 
nothing  had  been  done.  Question,  whether  A 
could  interdict  the  company  from  applying  for 
an  act  to  dissolve  the  company  and  from 
repaying  the  deposits  ?  Anstruther  v.  East  of 
Fife  Ely.  Co.,  1852,  1  Macq.  98 ;  24  J.  419 ; 
1  Stuart  691.    Affg.  12  D.  127 ;  22  J.  3* 

51.  Dissolved  Company  —  Liability  — 
Party  to  Call— Railway  Clauses  Act,  1863, 
Part  5. — Held  that  a  railway  company,  which, 
on  amalgamating  with  another  company,  had 
been  dissolved,  except  that  it  was  to  exist  for 
the  purpose  of  enforcing  payment  of  moneys 
due  on  its  revenue  account,  and  administering 
and  paying  debts  upon  that  account,  was 
properly  called  as  the  sole  defender  in  an 
action,  raised  after  the  date  of  amalgamation, 
for  damages  for  injuries  sustained  by  the 
pursuer  when  travelling  on  the  defenders1 
railway  before  the  amalgamation.  Opinion, 
that  the  provisions  of  the  Kail  way  Clauses  Act, 
1863,  part  5,  with  reference  to  dissolved  com- 
panies, applied  only  to  companies  totally 
dissolved.  Smith  v.  Edinburgh  db  Glasgow 
Ely.  Co.,  1866,  4  M.  362  ;  38  J.  183  * 

52.  Dividend— Amalgamated  Companies. 

— Held  upon  the  terms  of  an  Act  amalgamating 
two  companies  that  guaranteed  dividends  were 
due  although  no  profits  had  been  earned  and 
the  funds  were  required  for  creditors.  Wishaw 
Ely.  Co.  v.  Caledonian  Ely.  Co.,  1851, 13  D.  464 ; 
23  J.  194,  495,  571,  670.  But  this  case  dis- 
tinguished and  the  contrary  Jield  in  Baird  v. 
Caledonian  Ely.  Co.,  1851, 13  D.  795 ;  23  J.  361. 


53.  Dividend— -Competing  Classes  of  Pre- 
ference Shares  —  Pari  passu  Ranking  on 
Profits.  —  Under  an  Act  of  Parliament  a 
railway  company  created  certain  4J  per  cent, 
preference  shares,  the  dividends  to  rank  pari 
passu  with  those  on  certain  5  per  cent,  prefer- 
ence shares  created  previous  to  the  Act,  but 
without  right  to  arrears.  Held  (1)  that  tbe 
pari  passu  ranking  contemplated  by  the  Act 
meant  that  the  holders  of  the  two  classes  of 
shares  should  receive  dividends  in  proportion 
to  the  amount  of  their  respective  dividends  of 

Sand  5  per  cent ;  and  (2)  that  the  arrears  of 
e  5  per  cent,  dividends  were  not  to  be 
deducted  from  the  revenue  before  calculating 
the  free  profits,  nor  ranked  with  the  dividends 
on  the  4j  per  cent,  shares.  Beaumont,  etc.  v. 
The  Great  North  of  Scotland  Ely.  Co.,  etc., 
1868,  6  M.  1027  ;  40  J.  580  * 

54.  Dividend— Payment  of  Dividend  by 
Issue  of  Stock  ultra  vires.— A  resolution  of  a 
railway  company  authorising  the  directors,  in 
lieu  of  cash  payments,  to  pay  dividends  by 
allotments  of  capital  stock  then  unissued,  in 
the  hands  of  the  company,  held  to  be  ultra  vires, 
Beaumont,  etc.  v.  The  Great  North  of  Scotland 
Ely.  Co.,  1868,  6  M.  1027  ;  40  J.  580  * 

55.  Legality  —  Act  6  Geo.  i.  c.  18 
(Bubble  Act). — A  joint  stock  company,  of 
which  the  shares  were  transferable  on  certain 
conditions,  and  which  was  managed  by 
directors,  does  not  fall  under  the  Bubble  Act. 
Macandrew  v.  Eobertson,  1828,  6  S.  950. 

56.  Liquidation— List  of  Contributories— 
Companies  Act  1862,  &  121.— By  the  121st 
section  of  the  Companies  Act,  1862,  the  court 
are  authorised,  on  the  production  by  the 
liquidators  of  a  joint  stock  company,  in  course 
of  being  wound  up,  of  a  certified  list  of 
contributories  liable  in  payment  of  any  calls 
which  they  may  wish  to  enforce,  to  pronounce 
a  decree  for  payment  against  such  contribu- 
tories to  the  same  effect  as  if  they  had  severally 
consented  to  registration  for  execution,  on  a 
charge  of  six  days,  of  a  legal  obligation,  to  pay 
such  calls,  with  interest.  Held  that  this  section 
is  applicable  only  to  calls  made  during  the 
course  of  a  voluntary  or  judicial  winding  up  ; 
and  a  petition  at  the  instance  of  a  liquidator 
appointed  for  winding  up  a  joint  stock  com- 
pany, praying  for  such  a  decree  for  the 
enforcement  of  calls  made  by  the  directors 
during  the  subsistence  of  the  company,  refused 
as  incompetent.  Mitchell,  1863,  1  M.  1116; 
35  J.  636* 

57.  Liquidation— List  of  Contributories 
—Companies  Act,  1862,  a  98— Powers- 
Procedure.— Procedure  in  a  petition  by  an 
official  liquidator  praying  the  court  to  settle  a 
list  of  contributories,  to  make  a  call,  and  for 
powers.  Powers  granted  to  the  liquidator  to 
enable  him  to  wind  up  the  affairs  of  the 
company.     Collie,  1865,  3  M.  1064.* 

58.  Liquidation  —  Registration  for 
Winding  up— Bank— Joint  Stock  Banking 
Companies  Act,  1857— Joint  Stock  Com- 
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panics  Amendment  Act,  1858.— A  banking 
company  is  competently  registered  under  the 
"Joint  Stock  Banking  Companies  Act,  1857," 
although  it  has,  previous  to  the  resolution  to 
register,  stopped  payment,  and  never  afterwards 
resumed  business,  and  all  doubts  on  the  point 
are  removed  by  "  The  Joint  Stock  Companies 
Amendment  Act,  1858."  Liquidators  of  West- 
em  Bank  v.  Douglas,  1860,  22  D.  447  ;  32  J. 
212.  Western  Bank  v.  Ayrshire  Bank,  1860, 
22  D.  540 ;  32  J.  460  * 

59.  Liquidation  —  Sale  of  Debts  —  Pur- 
chase by  Director— Shareholder's  Title  to 
Challenge. — The  outstanding  debts  of  a  joint 
stock  company  were  sold  by  public  roup,  in 
the  course  of  winding  up  the  affairs  or  the 
company,  and  were  purchased  by  a  party  who 
was  one  of  the  directors  appointed  to  superin- 
tend the  winding  up,  and  stood  otherwise  in  a 
confidential  relation  to  the  company.  Held 
that  a  shareholder  from  whom  payment  was 
demanded  had  a  title  to  insist  in  a  reduction 
of  the  sale  ;  that  the  action  might  proceed 
without  the  concurrence  of  the  company  ;  that 
an  approval  of  the  sale  at  a  general  meeting  of 
shareholders  did  not,  in  the  circumstances,  oar 
the  pursuer's  right  to  challenge  it;  and  that 
the  sale  being  illegal  and  invalid,  fell  to  be 
reduced.  Thorburn  v.  Martin  ds  Others,  1853, 
15  D.  845  ;  25  J.  495 ;  2  Stuart  523. 

60.  Liquidation— Unregistered  Company 
—Companies  Act.  1862— Procedure.— Pro- 
cedure on  the  application  of  an  unregistered 
joint  stock  company  to  be  wound  up  by  the 
court  under  the  Companies  Act,  1862,  and  for 
the  appointment  of  an  official  liquidator. 
Aberdeen  Provision  Society,  1863,  2  M.  385; 
36  J.  183  * 

61.  Liquidator— Appointment  —  Notice. 
— Bank  A  was  incorporated  with  Bank  B  but 
continued  to  exist  for  the  purpose  of  winding 
up,  receiving  certain  shares  of  Bank  B,  405  of 
which  were  not  allocated  among  the  partners 
when  Bank  B  stopped  payment.  In  an  action 
by  the  liquidator  against  Bank  A  and  its 
partners  for  calls  on  these  shares,  held  that  the 
liquidator  had  been  validly  appointed,  although 
notice  had  not  been  given  to  the  defenders  as 
shareholders  of  these  405  shares.  Western 
Bank  v.  Ayrshire  Bank,  1860,  22  D.  540 ;  32  J. 
460. 

62.  Liquidator— Appointment— Bemoval 
—Companies  Act,  1862,  &  141.— In  a  petition 
for  winding  up  a  company  subject  to  super- 
vision of  the  court  certain  creditors  appeared 
and  craved  removal  of  the  liquidators  already 
appointed.  The  court  held  that  no  sufficient 
ground  of  removal  had  been  alleged.  Creditors 
of  Lochfyne  Gunpowder  Co.  Ltd.,  1868,  5  S.  L.  R. 
398. 

63.  Liquidator— Appointment— Resigna- 
tion of  One  of  Joint  Liquidators.— Under  the 
Joint  Stock  Companies  Acts,  an  appointment 
of  liquidators  (four  in  number),  in  a  voluntary 
winding  up,  is  not  a  joint  appointment,  and 
does  not  fall  by  the  resignation  of  one  of  them ; 


but  all  the  powers  of  liquidators  can  be 
exercised  by  the  remaining  liquidators. 
Liquidators  of  Western  Bank  v.  Douglas,  etc., 
1860,  22  D.  447  ;  32  J.  212  * 

64.  Liquidator — Powers. — Observed  that  a 
liquidator  represents  the  creditors  of  a  company 
only  because  he  represents  the  company,  and 
through  the  company  the  rights  of  the  credi- 
tors are  to  be  enforced,  Waterhouse  v.  Jamieson, 
1870,  8  M.  (H.  L.)  88  ;  42  J.  466 ;  L.  R.  2  Sc. 
App.  29* 

65.  Powers  —  Bank  —  Purchase  of  Pig 
Iron. — A  party  got  decree  against  a  banking 
company  for  the  price  of  1000  tons  of  pig  iron, 
bought  by  the  directors.  A  note  of  suspension 
and  interdict  presented  by  a  partner  of  the 
bank  against  the  directors  paying  the  price  out 
of  the  funds  of  the  bank,  on  the  ground  that 
the  transaction  was  one  in  which,  under  the 
contract  of  copartnery,  the  bank  could  not 
engage,  and  which  should  be  paid  out  of  the 
private  funds  of  the  directors,  refused  as 
incompetent.  Question,  whether  it  would  be 
competent  for  a  partner  to  apply  summarily 
for  interdict  against  the  bank  entering  into  a 
contract  of  the  nature  set  forth.  Graham  v. 
North  British  Bank,  1849,  11  D.  1165;  21  J. 
458* 

66.  Powers— Interdict— Statutory  Direc- 
tors.— Interim  interdict  (/ranted  against  the 
execution  of  a  resolution  of  the  shareholders  of 
the  Edinburgh  and  Glasgow  Railway  supersed- 
ing the  statutory  power  of  the  Edinburgh  and 
Glasgow  committees  of  directors,  and  vesting 
them  in  a  general  board  of  directors.  Lear- 
month  v.  LeadbiUer,  1841,  3  D.  1192. 

67.  Powers  —  Interdict  —  Agreement— 

Where  A  company  had  signed  an  agreement 
with  four  other  railway  companies,  for  purposes 
which  were  alleged  by  the  A  company  to  be 
illegal,  and  by  their  illegality  to  nullify  the 
contract,  interdict  granted  (while  no  decision 
was  pronounced  on  the  legality  of  the  contract) 
at  the  instance  of  shareholders  of  the  A 
company,  against  its  repudiating  the  first 
agreement,  and  entering  into  a  second,  in  con- 
travention of  it,  with  another  companv. 
Ritchie  v.  Scottish  Central  Rly.  Co.,  1847,  20  J. 
62. 

68.  Powers— Nature  of  Trade— Railway. 

— Note  passed  to  try  the  legality  of  a  Scotch 
railway  company  making  arrangements  for 
establishing  steamboat  communication  from 
their  stations  to  an  English  and  Irish  port. 
Burns  v.  N.  B.  Ely.  Co.,  1863,  36  J.  286* 

69.  Powers— Nature  of  Trade  for  Which 
Company  Formed. — A  joint  stock  company 
having  been  formed  under  a  contract  for 
conveying  goods  and  passengers  between 
Great  Britain  and  Australia,  held  not  com- 
petent for  the  directors  to  embark  in  the  trade 
of  taking  goods  on  commission  from  merchants 
in  Britain,  and  guaranteeing  the  sales  in 
Australia ;  and  that  it  was  not  a  relevant 
defence  to  allege    that   such  trade  was  not 
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prohibited  by  the  contract.    Maxton  v.  Brown, 
1839, 1  D.  367  ;  14  Fac  398. 

70.  Powers— Receipt  of  Money  for  In- 
vestment—Liability  to  Account  Therefor. 
— In  an  action  against  a  company  having 
office-bearers  in  Scotland  and  doing  business 
in  Australia,  described  as  general  commission 
agents,  pursuer  averred  that,  in  the  course  of 
their  ordinary  dealings  he  had  paid  them, 
through  their  manager,  certain  money  to 
be  invested ;  that  they  undertook  to  invest 
and  did  invest  it,  and  received  or  were 
entitled  to  receive  dividends  thereupon,  which 
they  had  failed  to  account  for,  and  concluded 
for  an  accounting  or  failing  that  for  repayment. 
Defence  repelled  that  the  transaction  libelled 
was  unauthorised  by  the  contract  of  copartnery. 
Held  that  the  action  was  relevant.  Iremyss  v. 
Australian  Co.  of  Edinburgh,  1856,  19  D.  122  ; 
29  J.  59. 

71.  Powers— Remuneration  of  Officers- 
Meeting  —  Notice.  —  At  the  half  -  yearly 
ordinary  meeting  of  a  railway  company  it  was 
proposed  to  vote  large  sums  to  the  chairman, 
secretary,  and  some  other  officers,  in  acknow- 
ledgment of  long  and  faithful  services.  No 
intimation  of  this  proposal  had  been  made  in 
the  advertisement  calling  the  meeting.  Held 
(1)  that  this  was  not  ordinary  business  which 
could  be  transacted  at  the  meeting  without 
special  notice,  but  was  "  other  business,"  requir- 
ing special  notice  under  the  74th  section  of 
the  Companies  Clauses  Act ;  and  (2)  that,  in  the 
circumstances  of  the  company,  the  proposal 
was  ultra  vires.  Question,  whether  railway 
companies  can  apply  their  revenue  in  giving 
their  servants  compensation  for  loss  of  office  ? 
Clouston  v.  Edinburgh  &  Glasgow  Ely.  Co., 
1865,  4  M.  207;  38  J.  115* 

72.  Powers— Opposition  to  Amalgama- 
tion with  another  Company.— A  bill  having 
been  brought  into  Parliament  to  amalgamate 
two  railway  companies,  one  of  which,  by  a 
former  Act,  had  been  leased  to  the  other,  the 
directors  of  the  leased  line  resolved  to  petition 
against  the  amalgamation,  and  authorised  a 
certain  sum  of  the  company's  funds  to  be 
uplifted  in  order  to  defray  the  expense.  Held 
that  this  was  a  competent  application  of  the 
company's  funds,  ana  that  it  fell  within  the 
powers  of  the  directors.  Blackburn  v.  Stewart, 
1851,  13  D.  1243  ;  23  J.  588.  See  also  Graham 
v.  Glasgow,  Gamkirk,  etc.,  Rly.  Co.,  1847,  9  D. 
1508  ;  19  J.  613* 

73.  Powers— Power  of  General  Meeting 
to  Dissolve. — Held,  under  the  terms  of  the 
deed  of  agreement  of  a  projected  railway 
company,  and  of  the  resolutions  of  the  pro- 
visional committee  directing  a  general  meeting 
of  the  shareholders  to  be  held,  that  such 
general  meeting  had  power  to  bring  the 
concern  to  a  close ;  and  that  in  describing  in 
the  advertisement  the  purpose  of  the  meeting, 
sufficient  notice  had  been  given  to  make  it 
competent  to  move  the  dissolution  of  the 
company.  Mansfield  v.  Ross,  1848,  10  D.  666 ; 
20  J.  180. 


74.  Powers  —  Railway  —  Lease.— A  rail- 
way company  agreed  to  lease  their  line  in 
perpetuity  to  other  companies  at  a  rate  of  7 
per  cent. ;  and  it  was  provided  that  an  Act  of 
Parliament  should  be  applied  for ;  and  in  the 
meantime  a  contract  was  executed  to  carry  out 
the  arrangement  by  a  division  of  the  tolls  and 
receipts  on  the  common  traffic  or  otherwise. 
An  application  having  been  made  by  certain 
shareholders  for  interdict  against  effect  being 
given  to  this  contract,  on  the  ground  that  it 
was  an  attempt  to  carry  out  the  agreement  to 
lease  the  line,  which  was  illegal  and  beyond 
the  powers  of  the  company,  and  the  court 
being  divided  in  opinion  as  to  whether  in- 
terdict should  be  granted,  it  was  refused. 
Interdict  against  the  company  applying  to 
Parliament  for  a  bill  to  enable  them  to  lease 
their  line,  also  refused.  IVedderburn  v.  Scottish 
Central  Rly.  Co.,  1848,  10  D.  1317;  20  J. 
481. 

75.  Powers  —  Railway  —  Purchase  of 
Shares  of  Other  Company. — In  a  suspension 
at  the  instance  of  one  of  the  shareholders  in  a 
railway  company,  held  that  the  funds  of  the 
company  could  not  legally,  and  consistently 
with  the  statutes,  be  devoted  to  the  purchase 
of  stock  in  another  railway  company.  Balfour's 
Trs.  v.  Edinburgh  A  Northern  Rly.  Co.,  1848, 
10  D.  1240 ;  20  J.  454* 

76.  Powers  —  Railway  —  Purchase  of 
Shares  of  Other  Company.- The  provisional 
committee  of  a  railway  company  invested  part 
of  the  funds  in  the  purchase  of  shares  in 
another  railway  company,  which  was  sanc- 
tioned by  the  directors,  after  incorporation, 
and  approved  of  by  a  general  meeting.  A 
shareholder  having  presented  a  note  of  sus- 
pension and  interdict  against  the  payment  of 
a  call,  on  the  ground  that  the  purchase  was  a 
misapplication  of  the  company's  funds,  which 
rendered  necessary  a  call  which  would  have 
been  otherwise  unnecessary,  the  court  reftised 
the  interdict.  National  Exchange  Co.  of 
Glasgow  v.  Glasgow,  Kilmarnock,  etc.,  Rly.  Co., 
1849,  11  D.  571;  21J.  181.* 

77.  Projected  Company— Abandonment 
— Unanimous  Resolution. — A  subscribers1 
agreement  to  form  a  railway   nominated    a 

?rovisional  committee,  which  applied  for 
Parliamentary  Powers  but  withdrew  the 
application.  A  sum  of  £1500,  then  offered  by 
a  rival  company  for  the  abandonment  of  the 
project,  was  refused,  though,  at  a  meeting  held 
by  a  number  of  subscribers,  it  was  resolved 
that  it  should  be  accepted.  A  second  applica- 
tion to  Parliament  was  unsuccessful.  Held 
(1)  that  full  powers  were  given  by  the  sub- 
scribers' contract  to  the  committee  to  continue 
their  endeavours  to  form  the  company,  and 
that  only  an  unanimous  resolution  of  the 
whole  subscribers  could  compel  them  to 
abandon  the  project.  Baird  v.  Ross,  1855, 
18  D.  (H.  L.)  12  ;  2  Macq.  61 ;  27  J.  342* 

78.  Projected  Company— Deposits— Bill 
Rejected. — A  company  was  formed  for  con- 
structing a  line  of  railway,  and  a  parliamentary 
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contract  was  entered  into,  and  deposits  paid 
upon  the  shares,  but  the  House  of  Commons 
rejected  the  bill.  Thereafter  a  majority  of 
the  subscribers  resolved  to  make  a  new  ap- 
plication to  Parliament.  A  dissenting  minority 
being  about  to  raise  an  action  of  count  and 
reckoning  for  the  balance  of  their  deposits, 
craved  interdict  in  the  meantime  against  the 
directors  applying  that  balance  to  the  ex- 
penses of  tne  new  application.  Interdict 
granted,  on  the  ground  that  the  fund  was 
not  an  ordinary  debt,  but  a  deposit ;  and  that 
the  proposed  application  of  tne  money  was 
not  in  accordance  with  the  purpose  for  which 
it  was  deposited.  Brown  v.  Adam,  1848,  10  D. 
744;  20  J.  253* 

79.  Projected  Company  —  Deposits  — 
Suggested  Purchase  of  Bights  —  Parlia- 
mentary Expenses.— Held  that  in  accounting 
for  deposits  a  provisional  committee  was 
entitled  to  credit  expenses  of  two  applications 
to  Parliament,  and  not  bound  to  debit  them- 
selves with  a  sum  which  might  have  been  ob- 
tained from  a  rival  for  their  rights.  Baird  v.  Boss, 
1865,  18  D.  (H.  L.)  12  ;  2  Macq.  61 ;  27  J.  342  * 

80.  Projected  Company  —  Provisional 
Committee  —  Liability.  —  A  member  of  a 
provisional  committee  of  a  projected  company 
is  not  liable  for  obligations,  though  in  the 
prosecution  of  the  undertaking,  incurred  at 
meetings  from  which  he  was  absent.  Johnston 
v.  Scott,  1860,  22  D.  393  ;  32  J.  174* 

81.  Projected  Company  —  Provisional 
Committee— Liability— Agent — Averments 
that  parties  were  members  of  the  provisional 
committee  of  a  projected  railway  company, 
and  attended  meetings  of  the  committee,  held 
not  sufficient  to  infer  liability  for  the  agent's 
account.  Campbell  <£  Others  v.  Lauder's  Beps. 
<fc  Others,  1852,  16  D.  117  ;  25  J.  81 ;  2  Stuart 
55* 

82.  Projected  Company  —  Provisional 
Committee  —  Liability  —  Agent.  —  In  an 
action  for  payment  of  a  business  account 
against  the  members  of  a  provisional  committee, 
by  a  party  who  alleged  that  he  had  been 
invited  to  undertake  the  duties  of  secretary 
and  law  agent  by  the  defenders,  or  one  or 
other  of  them,  or  by  parties  duly  authorised 
by  them,  and  that  his  actings  as  secretary  and 
law  agent  had  been  recognised  and  adopted  by 
the  defenders,  held  that  there  was  a  want  of 
sufficient  specification  to  affix  liability  on 
the  individual  members  of  the  committee. 
M'Ewan  ▼.  Campbell,  1857,  19  D.  (H.  L.)  12 ; 
2  Macq.  499;  29  J.  222.* 

83.  Projected  Company  —  Provisional 
Committee— Powers— Contract  to  Lease 
Concern. — An  agreement  entered  into  by  the 
provisional  committee  of  a  contemplated  rail- 
way to  lease  the  line,  held  not  binding  upon 
the  company  afterwards  incorporated  by  Act 
of  Parliament.  Monkland  Bly.  Co.  v.  Glasgow 
«fc  Monkland  Junction  Bly.  Co.,  1849,  11  D. 
1385  ;  21  J.  523. 


84.  Projected  Company  —  Provisional 
Committee— Powers— Contract— The  pro- 
visional committee  of  a  projected  railway 
company  entered  into  an  agreement  with  the 
magistrates  of  a  burgh  whereby  the  latter 
agreed  to  allow  the  railway  to  be  carried  on 
the  level  of  the  streets  to  a  proposed  quay  and 
give  the  ground  to  be  occupied  by  the  rails 
for  nothing,  and  the  former  agreed  to  make 
certain  contributions  to  the  expense  of  a 
proposed  extension  of  a  harbour.  The  Railway 
ana  Harbour  Acts  were  both  passed,  but  the 
railway  company  did  not  make  this  part  of 
the  line  and  refused  to  make  the  stipulated 
contributions  to  the  harbour.  Held  that  the 
advantages  obtained  under  the  agreement 
were  such  as  subserved  the  objects  of  the 
company  ;  that  the  advances  to  be  made  by 
them  were  the  price  thereof,  and  therefore  that 
the  agreement  was  binding  on  the  company. 
Trs.  of  Harbour  of  Helensburgh  v.  Glasgow  <fc 
Dumbartonshire  Bly.,  1852,  15  D.  148 ;  25  J. 
106  ;  2  Stuart  72  * 

85.  Projected  Company  —  Promoters- 
Contract— Adoption. — A  contract  was  entered 
into  between  road  trustees  and  the  promoters 
of  a  projected  railway,  by  which  it  was  agreed 
that  the  road  trustees  should  withdraw  their 
opposition  to  the  railway  bill  in  Parliament, 
on  condition  of  the  railway  company  under- 
taking, on  the  line  being  opened,  to  pay  a 
certain  proportion  of  liabilities  for  which  the 
road  trustees  were  responsible,  the  road 
trustees  assigning  certain  toll  bars  in  security. 
The  bill  passed,  but  the  whole  undertaking 
was  afterwards  purchased  by  another  company. 
Held  that  the  purchasing  company  were  bound 
to  implement  the  obligation  undertaken  by 
the  first  companv.  Roxburghshire  Road  Trs.  v. 
N.  B.  Bly.  Co.,  1855,  17  D.  1110 ;  27  J.  559. 

86.  Projected  Company  —  Promoter  — 
Claim  against  Company  for  Services  on 
Employment  of  Promoter.— Terms  of  articles 
of  association  of  a  joint  stock  company  which 
held  to  entitle  an  individual  to  claim  from 
the  company  remuneration  for  services 
incident  to  its  organisation  performed  on  the 
employment  of  the  promoters.  Scott  v.  Money 
Order  Company  of  Great  Britain,  1870,  42  J. 
212. 

87.  Projected  Company— Title  to  Sue.— 

In  an  application  for  interdict  made  (among 
other  parties)  by  a  projected  railway  company, 
which  was  not  incorporated,  and  had  been 
dissolved,  the  court  appointed  the  instance  of 
the  railway  company  to  be  withdrawn. 
Edinburgh  ds  Berth  Bly.  Co.  v.  N.  B.  Bly.  Co., 
1846,  9  D.  307  ;  19  J.  104. 

88.  Prospectus  —  Discrepancy  between 
Prospectus  and  Private  Act  Subsequently 
Obtained.  — A  joint  stock  company  was 
formed  under  a  prospectus,  but  a  statute  was 
afterwards  obtained.  Held  that  the  statute, 
and  not  the  prospectus,  must  regulate  the 
rights  of  the  partners.  Beid  v.  Edinburgh 
Gas  Light  Co.,  1823,  2  S.  293. 
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89.  Prospectus  —  Discrepancy  between 
Prospectus  and  Constitution  of  Company 
as  Formed— Liability  for  Calls.— A  party 
who  had  subscribed  proposals  for  the  for- 
mation of  a  joint  stock  company,  and  taken 
shares,  and  paid  part  of  the  sum  due  by  him 
as  stock,  held  not  liable  as  a  shareholder  on 
the  ground  that  the  constitution  of  the 
company  as  formed  was  not  in  terms  of  the 
original  proposals.  Ward  v.  Matheson,  1829, 
7  8.  409. 

90.  Prospectus  —  Discrepancy  between 
Prospectus  and  Constitution  of  Company 
as    Formed  —  Liability   for   Calls.  —  The 

prospectus  of  a  proposed  joint  stock  company 
stated  that  the  powers  of  the  directors  were  to 
be  denned  by  the  contract.  A  party  applied 
for  shares  in  reference  to  the  prospectus  ;  and 
a  contract  was  extended,  which  differed 
materially  from  the  prospectus,  and  a  summons 
was  raised  by  the  "acting  directors  of  the 
intended  company,"  libelling  on  the  prospectus 
and  contract,  and  other  procedure,  ana  con- 
cluding against  the  party  for  a  sum,  "being 
the  first  call  under  the  contract."  Held  that 
the  defender  was  not  liable,  reserving  to  the 
parties  having  interest  to  insist  for  payment  of 
the  defender's  share  of  the  expenses  necessarily 
incurred  in  the  affairs  of  the  intended  company. 
Learmonth  v.  Adams  &  Co.,  1831,  9  S.  787. 

91.  Prospectus  —  Discrepancy  between 
Prospectus  and  Memorandum  of  Associa- 
tion.— The  prospectus  of  a  joint  stock  brewery 
company  set  forth  the  special  advantage  in  the 
trade  of  a  large  capital,  and  that  the  company's 
capital  would  be  £50,000,  "with  power  to 
increase."  The  memorandum  of  association 
stated  the  nominal  capital  at  £50,000,  "  to  be 
varied,  reduced,  or  increased  in  the  manner 
provided  by  the  articles  of  association,"  whereby 
it  was  agreed,  inter  alia,  that  the  capital  might 
"  from  time  to  time  be  reduced  in  its  aggregate 
amount."  Held  that  the  variance  between  the 
prospectus  and  memorandum  of  association 
was  not  such  as  to  entitle  a  person  who  had 
taken  shares  to  have  his  name  removed  from 
the  register.  City  of  Edinburgh  Brewery  Co.  v. 
Gibson's  Tr.,  1869,  7  M.  886 ;  41  J.  507  * 

92.  Prospectus— Misrepresentation.— The 

prospectus  of  a  joint  stock  company  set  forth 
that  "a  large  number  of  gentlemen  in  the 
trade  and  others  have  become  shareholders." 
At  the  time  the  register  was  made  up  there 
were  fifty-five  shareholders,  of  whom  ten  or 
twelve  were  connected  with  the  trade.  Held 
that  there  was  here  no  such  misrepresentation 
as  to  entitle  a  person  who  had  taken  shares  on 
the  faith  of  the  prospectus  to  have  his  name 
deleted  from  the  register.  Observed  that  share- 
holders cannot  escape  liability  merely  on 
account  of  highly  coloured  or  grandiloquent 
statements  in  a  prospectus  which  is  sub- 
stantially true.  City  of  Edinburgh  Brewery  Co. 
v.  Gibson's  Tr.,  1869,  7  M.  886;  41  J.  507* 

93.  Register  —  Authentication.  —  In  an 

action  by  a  railway  company  against  a  share- 
holder  for   payment  of   calls,  the    company 


produced  the  register  of  shareholders,  which 
was  engrossed  in  several  volumes,  and  at  the 
end  of  the  last  volume  there  was  a  recapitula- 
tion of  their  contents,  to  which  alone  the  seal 
of  the  company  was  affixed.  Held  that  the 
affixing  of  the  seal  to  the  recapitulation  was 
a  sufficient  authentication  of  the  whole  register, 
and  made  it  admissible  as  evidence  for  the 
company,  to  prove  that  at  the  time  of  making 
the  call  the  defender  was  a  shareholder.  Great 
Northern  Ely.  Co.  v.  Inglis,  1852,  1  Macq.  112  ; 
24  J.  434 ;  1  Stuart  743.  Affg.  13  D.  1315 ; 
23  J.  207,  615.* 

94.  Register  —  Companies  Clauses  Act, 
1845— Refusal  to  Register.— Held  that  the 
provision  of  the  Companies  Clauses  Act,  1845, 
sees.  14  to  17,  excluding  action  for  dividends, 
etc,  where  the  party  is  not  registered,  does 
not  apply  to  an  action  by  a  party  against  the 
company  itself,  it  refusing  to  register  him. 
Anderson  v.  Scottish  N.-W.  Ely.  Co.,  1866,  1 
S.  L.  R.  116. 

95.  Register  —  Evidence  —  Incorrectness 
of  Register. — In  an  action  at  the  instance  of 
a  railway  company  against  shareholders  for 
payment  of  calls,  held  that  the  book  kept  as 
the  statutory  register  of  the  company  was  not 
receivable  as  prima  facie  evidence  in  favour  of 
the  company,  in  respect  it  did  not  contain  the 
correct  number  of  shares  belonging  to  each 
person  and  the  amount  of  subscriptions  paid 
upon  such  shares.  Caledonian  db  Vumbarton- 
shire  Junction  Rly.  Co.  v.  Lockhart,  1855, 
17  D.  917  ;  27  J.  465. 

96.  Register  —  Evidence  Extrinsic  to 
Register. — Although  the  fact  that  a  party  is 
the  holder  of  shares  may,  by  statute,  be  proved 
by  the  register  alone,  it  does  not  follow  that 
the  register  is  the  only  evidence  that  is  required 
or  allowed  to  be  adduced  ;  and  a  document,  as 
to  which  it  was  alleged  that  it  did  not  possess 
the  characteristics  of  a  statutory  register, 
admitted  in  evidence.  Caledonian  <fe  Dumbar- 
tonshire Junction  Rly.  Co.  v.  Lockhart,  1854, 
17  D.  25. 

97.  Register— Expression  "Calls  Paid" 
in  Lieu  of  "  Subscriptions  Paid."— It  was  no 
objection  to  the  register  of  shareholders  of 
a  joint  stock  company,  that  the  amount  of 
subscriptions  paid  on  each  share  was  entered 
in  a  column  headed  "Calls  Paid,11  and  not 
"Subscriptions  Paid."  Great  Northern  Rly. 
Co.  v.  Inglis9  1852,  1  Macq.  112 ;  24  J.  434 ;  1 
Stuart  743.    Affg.  13  D.  1315 ;  23  J.  207,  615  * 

98.  Register— Power  to  Remove  Register 
beyond  Scotland— Power  to  Pledge  Register 
and   Transfers— Property  of  Transfers. — 

Held  (1)  that  a  company  formed  under  the 
Limited  Liability  Acts,  and  having  its  regis- 
tered office  in  Scotland,  cannot  competently 
remove  the  register  of  shareholders  beyond 
Scotland ;  (2)  that  such  a  company  has  no 
power  to  create  a  right  of  pledge  or  lien  over 
the  register ;  (3)  that  the  transfers  of  shares  are 
not  the  property  of  the  company,  and  therefore 
that  the  company,  to  whom  transfers  had  been 
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sent  for  entry  in  the  register  of  shareholders, 
had  no  right  to  create  any  right  of  pledge  or  lien 
over  them.  Liquidator  of  the  Garpel  Ilcematite 
Co.  v.  Andrew,  1866,  4  M.  617  ;  38  J.  342  * 

99.  Begister— Petition  to  Rectify.— Form 
of  petition  for  an  order  to  rectify  the  register 
of  shareholders  of  a  joint  stock  company. 
Swing  v.  King,  1867,  39  J.  311. 

100.  Shareholder. — Observations  regarding 
the  difference  between  the  interest  of  a  partner 
in  a  private  company  and  that  of  a  shareholder 
in  a  joint  stock  company.  Dove  v.  Young, 
1868,  7  M.  304  ;  41  J.  180> 

101.  Shareholder— Implement  of  Agree- 
ment—Title to  Sua — Under  a  statute  two 
railway  companies  entered  into  negotiations 
with  the  view  of  transferring  the  right  of  the 
one  line  to  the  other.  The  negotiations  had 
not  been  implemented.  Held  competent  for  a 
shareholder  to  raise  action  with  the  view  of 
compelling  implement.  Ewing  v.  Airdrie  <b 
Bathgate  Ely.  Co.,  1851,  1  Stuart  76. 

102.  Shareholder— Liability— Allottee.— 

An  allottee  of  shares  in  a  projected  joint  stock 
company  having  sold  his  snares,  for  which  new 
Bcrip  certificates  were  issued,  and  the  purchaser 
having  been  allowed  to  act  as  a  partner,  held  in 
a  question  inter  socios,  that  the  allottee  was 
released  from  all  obligation  as  a  partner. 
Burden  v.  Barclay,  1854, 16  D.  1002  ;  26  J.  543. 

103.  Shareholder— Liability— Amount  of 
Stock. — The  liability  of  partners  of  a  joint 
stock  company  was  limited  to  the  amount  of 
the  subscribed  stock  of  each;  and  it  was 
provided  that  calls  by  the  company  on  the 
partners  should  be  levied  proportionally  to 
the  amount  of  their  subscribed  stock.  Held  in 
an  action  raised  against  four  partners  out  of 
a  large  number,  for  payment  of  a  debt  due  by 
the  concern,  that  each  defender  was  liable  in 
solidum  to  the  extent  of  his  subscribed  stock. 
Malcolm  v.  West  Lothian  Ely.  Co.,  1835,  13  S. 
887;  lOFac.  642. 

104.  Shareholder— Liability— Assignee  in 
Security. — A  partner  of  a  joint  stock  company 
(the  transfer  of  whose  stock  was  ordered,  by 
the  contract,  to  be  made  in  a  particular  form, 
and  subject  to  certain  conditions)  executed  in 
favour  of  bankers  an  ex  facie  absolute  assigna- 
tion of  his  shares,  qualified  by  a  back-bond, 
declaring  that  the  assignation  was  in  security 
only  of  Uie  debts  owing  by  him  to  the  bankers ; 
and  intimation  was  given  to  the  company, 
which  was  entered  in  their  transfer  books ; 
but  they  were  not  informed  of  the  existence 
of  the  back-bond.  Held  that  although  the 
assignation  was  not  in  the  form  specified  in 
the  contract,  the  bankers  were  to  be  deemed 
partners  of  the  company,  and  liable  in  the 
obligations  of  partners  accordingly.  Turnbull 
v.  Allan  &  Son,  1834,  7  W.  &  S.  281.  Affg.  11 
S.  487* 

105.  Shareholder  —  Liability  —  Curator 
bonis. — A  curator  bonis  who  accepted  a  transfer 
of  shares  in  a  joint  stock  banking  company  as 


curator  bonis  for  his  ward,  and  was  so  entered 
in  the  register  of  shareholders,  thereby  became 
a  partner  of  the  bank,  and  personally  liable  in 
the  obligations  incumbent  on  the  partners, 
both  towards  creditors  and  inter  socios. 
Lumsden  v.  Peddie,  1866,  5  M.  34  ;  39  J.  24  * 

106.  Shareholder— Liability— Trustee.— 

Trustees  who,  acting  within  their  powers,  invest 
trust  money  in  shares  in  a  bank,  and  sign  the 
contract  of  copartnery,  or  a  document  in  similar 
terms,  held  personally  liable  in  payment  of  calls. 
Lumsden  v.  Buchanan,  1865,  3  M.  (H.  L.)  89 ; 
4  Macq.  950 ;  37  J.  516.  Graham  v.  Western 
Bank,  1866,  4  M.  484  ;  38  J.  216* 

107.  Shareholder— Liability— Widow.— 

A  widow  held  not  liable  as  a  partner  of  a  joint 
stock  company  for  a  debt  constituted  against 
the  company,  in  respect  of  a  share  of  the  com- 
pany's stock  taken  in  her  name  by  her  husband 
during  the  subsistence  of  the  marriage. 
Farquharson  v.  Stott,  1841,  3  D.  1006  ;  16  Fac. 
1042. 

108.  Share— Call— Abandonment  of  Part 
of  Undertaking  of  Company.— It  was  not  a 
relevant  defence  in  an  action  by  a  railway 
company  against  a  shareholder  for  payment  of 
calls,  that  the  company  had  failed  to  construct, 
and  had  abandoned,  a  principal  part  of  the 
line  authorised  by  their  Act ;  ana  a  counter 
issue  to  this  effect,  which  was  proposed  by 
the  defender,  disallowed.  Newry  Ely.  Co.  v. 
Graham,  1850,  13  D.  284 ;  23  J.  96,  116. 

109.  Share  — Call— Alleged  Dissolution 
of  Company  in  Virtue  of  its  Constitution 
at  Date  of  Purchase  of  Shares  — False 
Balance-Sheet  —  Directors  —  Purchase  of 
Share  in  Market  — A  banking  company 
having  stopped  payment,  resolved  to  wind 
up  voluntarily,  and  liquidators  were  ap- 
pointed, who  made  a  call  on  the  share- 
holders, and  afterwards  got  summary  decree 
against  certain  parties  specified  in  a  list  of 
contributories.  One  of  them  who  had  bought 
his  shares  in  the  market  presented  a  note  of 
suspension  on  the  grounds  (1)  that  the  company 
had  lost  25  per  cent,  of  its  capital,  and  was 
therefore  ipso  facto  dissolved  in  virtue  of  a 
provision  in  its  constitution  to  that  effect,  at 
the  date  of  the  purchase ;  and  (2)  that  as  the 
directors  had  published  reports  which  were 
admittedly  false,  the  company  were  not 
entitled  to  recover.  Held  that  the  loss  not 
having  appeared  from  any  balance-sheet  prior 
to  the  date  of  the  purchase,  the  sale  could  not 
be  held  null  on  the  ground  that  the  company 
had  been  ipso  facto  dissolved ;  that  as  the 
sellers  were  admittedly  in  bona  fide,  the  transfer 
was  effectual ;  that  the  transaction  having 
been,  not  with  the  company,  or  the  directors 
in  its  name,  but  with  a  stranger  in  open 
market,  the  company  must  be  considered  as 
third  parties,  whatever  claim  might  lie  against 
the  directors  as  individuals.  Inglis  v.  Lumsden, 
1859,  21  D.  192 ;  31  J.  105. 

110.  Share  — Call  — Amalgamation.  — A 

partner  of  a  joint  stock  bank  purchased 
additional  shares  after   the    bank  had  been 
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amalgamated  with  another  joint  stock  com- 
pany. Held  in  a  question  as  to  the  regularity 
of  calls  made  on  the  shares  so  purchased  (1) 
that  the  notice  was  properly  given  in  terms  of 
the  contract  of  amalgamation,  and  did  not 
require  to  be  given  in  terms  of  the  original 
contract ;  and  (2)  that  the  transfer  had  been 
sufficiently  recorded  in  the  books  of  the  bank. 
National  Exchange  Bank  v.  Easton,  1851,  14  D. 
96;  24  J.  25;  1  Stuart  45. 

111.  Share— Gall— Authority— Minutes. 

— In  an  action  for  calls  at  the  instance  of  a  rail- 
way company  against  a  shareholder,  where  such 
calls  were  made,  not  by  the  directors,  but  by 
a  finance  committee,  the  pursuers  having  pro- 
duced excerpts  from  the  minutes  of  the  directors 
appointing  the  finance  committee  to  make 
calls,  of  the  finance  committee  making,  and  of 
the  directors  approving  of  the  same,  question, 
whether  it  was  necessary  for  the  pursuero 
further  to  produce  the  minute  of  directors 
appointing  the  finance  committee,  and  author- 
ising them  to  make  calls.  Held  also  that  the 
call  could  be  enforced  though  the  minute  of 
the  meeting  appointing  the  committee  had  not 
the  chairman's  signature.  Great  Northern  Rly. 
Co.  v.  Inglis,  1852,  1  Macq.  112;  24  J.  434; 
1  Stuart  749.  Affg.  12  D.  1194 ;  13  D.  1315  ; 
23  J.  207,  615  * 

112.  Share  —  Call — Authority.  —  A  com- 
mittee of  a  joint  stock  company  was  appointed, 
with  instructions  to  sue  defaulting  partners, 
"by  levying  from  each  a  sum  not  exceeding 
£10  sterling  per  month  per  share,  till  such 
time  as  a  sum  is  realised,  sufficient  to  pay  off 
the  debts  due  by  the  company."  They  raised 
an  action,  concluding  for  payment  of  a  rateable 
proportion  of  the  whole  outstanding  debts. 
Objections  sustained,  that  such  conclusion  was 
not  in  terms  of  their  instructions,  but  amend- 
ment of  the  libel  allowed.  Reid  v.  Moir, 
1833,  11  S.  605. 

113.  Share  —  Call  —  Call  after  Business 
Transferred.  —  Although  a  company  incor- 
porated by  Act  of  Parliament  had  ceased 
to  carry  on  business,  and  had  transferred  it 
to  another  company,  held  competent  for  it  to 
sue  for  calls  or  instalments  payable  on  stock 
by  the  partners.  Edinburgh  Oil- Gas  Co.  v. 
(flyn^s  Trs.,  1837,  16  S.  164  ;  13  Fac.  164. 

114.  Share— Call— Call  after  Resolution 
to  Dissolve. — The  contract  of  copartnery  of  a 
joint  stock  company  provided  that,  in  the 
event  of  the  losses  of  the  company  exceeding 
a  certain  amount,  it  should  be  competent  to  a 
certain  number  of  partners  to  dissolve  the 
company.  The  company  having  sustained 
great  losses,  calls  were  made  on  the  share- 
holders beyond  the  subscribed  capital,  to  meet 
those  losses.  At  a  general  meeting  it  was  re- 
solved to  dissolve  the  company.  One  of  the 
calls  was  made  after  that  resolution.  At  a 
subsequent  meeting  it  was  resolved  to  hold 
the  company  as  dissolved,  and  the  dissolution 
was  duly  advertised.  A  call  having  been 
thereafter  made,  and  a  partner  having  refused 
to  pay  it,  as  well  as  the  previous  one,  held  that 


the  action  was  competent  and  relevant  at  the 
instance  of  the  directors  against  the  partner, 
to  enforce  payment  of  the  calls.  Question 
whether,  if  there  be  no  stipulation  to  that 
effect  in  the  contract  of  copartnery,  a  partner- 
ship subsists  after  dissolution  for  the  purpose 
of  winding  up.  West  of  Scotland  Malleable  Iron 
Co.  v.  Buchanan,  1855,  17  D.  461  ;  27  J.  196. 

115.  Share— Call— Call  beyond  Nominal 
Amount  of  Unpaid  Capital— In  the  winding 
up  of  a  limited  company  the  liquidator  presented 
to  the  court  a  petition  in  which  he  alleged 
that  statements  in  the  articles  and  memor- 
andum of  association,  to  the  effect  that 
£100,000  of  the  nominal  capital  of  £105,000 
had  been  paid  up,  were  false ;  that  in  fact  no 
part  of  the  nominal  capital  had  been  paid  up  ; 
and  he  craved  the  court  to  make  a  call  per 
share  in  excess  of  the  sum  which  the  articles 
and  memorandum  of  association  stated  to  be 
the  amount  of  unpaid  capital,  and  to  settle  the 
list  of  contributories,  so  as  to  include  not  only 
the  names  of  original  shareholders,  but  also  of 
a  person  who  had  acquired  shares  from  original 
shareholders,  and  wno  disputed  his  liability 
for  more  than  the  amount  per  share  which 
appeared  to  be  unpaid  ex  facte  of  the  articles 
of  association  and  of  the  statutory  register. 
Held  that  the  facts  averred  by  the  liquidator 
were  not  relevant  to  infer  liability  on  the 
part  of  the  shareholder  beyond  the  amount 
payable  by  him  under  the  articles  and  memor- 
andum of  association.  Waterhouse  v.  Jamieson, 
1870,  8  M.  (H.  L.)  88 ;  42  J.  466 ;  L.  R.  2  Sc. 
App.  29* 

116.  Share— Call— Call  Contrary  to  Con- 
stitution—Counter-Claim against  Company 
for  Price  of  Shares.— A  company  brought  an 
action  against  one  of  its  partners  for  two  calls 
upon  his  stock,  and  he  raised  a  counter  action 
of  damages  against  the  company  for  the  market 
price  of  his  stock,  as  at  a  certain  date,  in 
respect  the  company  had,  without  his  consent, 
abandoned  their  business,  and  united  them- 
selves with  another  company;  and  these 
actions  were  referred  to  a  judicial  referee, 
who  found  that  the  company  were  entitled  to 
decree  for  the  calls,  and  that  the  partner  was 
entitled  to  decree  for  a  certain  sum  as  the  price 
of  his  shares,  which  sum  (under  deduction  of 
the  calls)  he  was  entitled  to  recover  on  trans- 
ferring his  shares  of  stock  to  the  company. 
Held  (1)  that  in  the  action  at  the  instance  of 
the  company,  the  award  of  the  referee  could 
not  be  confirmed  except  as  to  one  of  the  calls, 
in  respect  that  both  the  calls  proposed  to  be 
decerned  for  had  been  made  at  one  time, 
whereas,  by  the  statute  incorporating  the 
company,  a  month  ought  to  have  elapsed 
between  them ;  (2)  that  in  the  action  at  the 
instance  of  the  partner  against  the  company, 
the  award  was  inconclusive,  inasmuch  as  it  did 
not  bind  the  partner  to  convey  his  shares  to 
the  company,  out  only  made  the  recovery  of 
the  sum  awarded  to  him  conditional  on  his 
doing  so.  Clyne*s  Trs.  v.  Edinburgh  Oil-Gas  Con 
1835,  2  S.  &  M*L.  243  * 
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117.  Share— Call— Call  Due  ex  contractu 
— Action  of  Contribution. — An  action  con- 
cluding against  a  partner  of  a  joint  stock 
company  for  certain  sums  as  calls  due  ex 
contractu,  cannot,  on  its  being  found  that  the 
calls  were  not  made  in  terms  of  the  contract, 
be  insisted  in  as  an  action  of  contribution,  on 
the  allegation  that  the  sums  sued  for  were  less 
than  the  proportion  of  the  company's  debts 
corresponding  to  the  defender's  shares.  Watson 
v.  Ayrshire  Iron  Co.,  1869,  22  D.  167  ;  32  J.  70. 

118.  Share— Call—Call  on  Shares  after 
all  Debts  Paid— Joint  Stock  Companies 
Amendment  Act,  1858,    a    14.  —  In   the 

voluntary  winding  up  of  a  company  under  the 
stat.  21  and  22  Vict.  c.  60,  s.  14,  payment  of 
calls  may  be  exacted  from  a  contributory  after 
the  whole  debts  due  to  the  creditors  of  the 
company  have  been  paid,  the  object  of  the 
Winding-up  Act  being  not  only  to  provide 
for  the  payment  of  the  debts  of  a  company, 
but  also  to  equalise  the  losses  of  the  con- 
tributoriea.  Graham  v.  Western  Bank,  1866, 
4  M.  484  ;  38  J.  216  * 

119.  Share— Call— Call  Unpaid  at  Date 
of  Transfer  —  Companies  Clauses  Consoli- 
dation Act*  1845,  a  17. —  A  stockbroker 
purchased  certain  railway  shares  for  his 
constituent,  upon  which  there  was  an  unpaid 
call,  and  notified  the  transaction  to  his  con- 
stituent, who  acquiesced  in  it,  received  delivery 
of  the  transfer,  and  retained  the  same.  The 
purchaser  having  failed  to  pay  the  call,  the 
broker  advanced  the  amount,  and  brought  an 
action  of  relief.  Held  that  the  circumstance 
of  there  being  an  unpaid  call  at  the  date  of  the 
purchase  of  the  shares  did  not  invalidate  the 
transaction  under  8  Vict.  c.  17,  s.  17  (Companies 
Clauses  Consolidation  Act),  and  that  the 
purchaser  was  bound  to  reimburse  the  advance 
made  on  his  behalf  by  the  broker.  Howden  v. 
Kennedy,  1865,  18  D.  246 ;  28  J.  40  * 

120.  Share— Call— Committee  Appointed 
to  Wind  np. — A  contract  of  an  unincorporated 
joint  stock  company  contained  the  following 
provision :  "  The  said  capital  stock,  or  such 
part  thereof  as  may  be  required,  shall  be  con- 
tributed and  paid  by  the  partners  at  such  times 
and  by  such  instalments  as  the  directors  may 
appoint."  At  an  annual  meeting  it  was 
resolved  to  dissolve  the  concern ;  and  the 
directors  (whose  tenure  of  office  then  expired) 
were  authorised  to  continue  in  office  as  a 
committee  for  the  purpose  of  carrying  this 
resolution  into  effect ;  and  also  "  to  apportion 
and  recover,  in  such  manner  and  at  such  times 
as  they  may  consider  advisable,  the  amounts 
payable  by  the  different  partners."  Held  (1) 
that  the  committee  could  make  a  valid  call, 
although  they  had  ceased  to  be  directors ;  (2) 
that  a  committee  appointed  to  succeed  them  had 
a  good  title  to  sue  for  its  recovery.  Mortice  v. 
Bell,  1850,  12  D.  1205 ;  22  J.  537. 

121.  Share— Call— Contract  of  Formation 
Signed  by  Shareholder  —  Shares  Subse- 
quently Allocated.  —  A  shareholder  of  a 
railway  company  signed  a  subscription  contract 


upon  which  application  was  made  to  Parliament 
by  the  company  for  an  Act  to  sanction  a  branch 
line.  The  scheme,  as  authorised  by  the  Act 
obtained,  was  a  much  more  limited  one  than 
that  contemplated,  but  was  adopted  by  the 
company.  Circumstances  in  which  held  that  a 
subscriber  to  the  subscription  contract,  who 
had  not  been  present  at  the  meeting  at  which 
shares  were  allocated,  was  nevertheless  liable 
for  calls  upon  the  shares  allotted  to  him,  which 
corresponded  with  the  number  for  which  he 
had  put  down  his  name.  Fife  <£  Kinross 
Rly.  Co.  v.  Gentle,  1861,  23  D.  891 ;  33  J. 
465. 

122.  Share— Call— Debt  Contracted  other- 
wise than  Permitted  in  Company's  Constitu- 
tion.— It  is  no  defence  to  an  action  for  payment 
of  calls  on  shares  that  the  debts  of  the  company 
to  pay  which  the  calls  have  been  made  have 
not  been  contracted  in  the  precise  mode 
authorised  by  its  contract  of  copartnery — the 
terms  on  which  they  were  contracted  having 
been  at  least  as  favourable  to  the  company. 
Sturrock  v.  Thorns,  1851,  13  D.  762 ;  23  J.  335. 

123.  Share  —  Call  —  Diligence  —  Arrest- 
ment.— The  creditor  of  a  railway  company 
may  arrest  calls  upon  shares  due  by  a  share- 
holder to  the  company.  Hill  v.  College  of 
Glasgow,  1849,  12  D.  46 ;  21  J.  601* 

124.  Share  —  Call  —  Diligence  —  Fraud 
Inducing  Purchase  of  Shares.— A  mercantile 
company  carrying  on  business  under  the  firm 
of  "William  Drew,  merchant,  Glasgow,"  which 
held  shares  in  a  joint  stock  bank,  was  dissolved. 
Thereafter  the  bank  stopped  payment,  and  was 
registered,  and  in  course  of  winding  up 
voluntarily  under  the  Joint  Stock  Companies 
Winding-up  Acts,  when  the  liquidators  obtained 
decree  against  "William  Drew,  merchant, 
Glasgow,"  as  a  contributory,  in  respect  of  the 
shares  still  standing  in  name  of  that  firm.  In 
a  suspension  of  a  cnarge  on  this  decree  against 
Peter  Drew  as  a  partner  of  that  firm,  held 
that  allegations  that  the  shares  had  been 
purchased  from  the  bank  in  consequence  of 
false  and  fraudulent  misrepresentation  as  to 
the  condition  of  its  affairs  were  not  relevant  as 
a  ground  for  suspending  the  diligence.  Brew 
v.  Lumsden,  1866,  3  M.  384;  37  J.  175* 

125.  Share— Call— Diligence— Suspension 
of  Charge— Joint  Stock  Companies  Act, 
1858. — An  illiquid  claim  of  damage  against 
the  company  is  not  a  ground  of  suspension  of 
a  charge  on  a  decree  obtained  under  the  Act 
21  and  22  Vict.  c.  60,  by  the  statutory  liquida- 
tors of  a  joint  stock  company  against  a  con- 
tributory for  payment  of  calls ;  but  opinion, 
that  a  claim  for  furnishings  to  the  liquidators, 
unconstituted,  but  to  wnich  they  had  no 
objection  to  state,  might  be  taken  credit  for. 
Urie  v.  Lumsden,  1859,  22  D.  38  ;  32  J.  20. 

126.  Share— Call— English  Company  — 
Diligence. — In  the  winding  up  of  an  English 
company  under  the  Joint  Stock  Companies 
Winding-up  Acts,  1848  and  1849,  a  domiciled 
Scotsman  had    been    placed  on    the   list  of 
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contributories,  and  an  order  for  payment  of 
a  call,  which  had  been  pronounced  in  Chancery, 
had  been  served  upon  him.  This  order  not 
having  been  implemented,  was  registered  in 
the  books  of  Council  and  Session,  which 
registration  gives  the  order  the  force  of  a 
bond,  with  a  clause  of  registration ;  and  letters 
of  horning  were  thereupon  obtained,  and  on 
them  the  contributory  was  charged  to  pay.  In 
a  suspension  of  this  charge,  held  that,  although 
a  domiciled  Scotsman,  the  suspender,  being  a 
contributory,  was  in  this  matter  subject  to  the 
order  of  the  Court  of  Chancery  ;  and  that 
diligence  by  letters  of  horning  was  a  proper 
form  of  diligence  on  said  order.  Moyes  v. 
Whinney,  1864,  3  M.  183  ;  37  J.  89  * 

127.  Share  — Call  — English  Company. - 

Form  of  interlocutor  in  a  petition  granting 
decree  under  the  Companies  Act  1862,  conform 
to  an  order  of  the  Court  of  Chancery,  for 
payment  of  a  call  upon  shareholders  of  a  bank 
in  process  of  being  wound  up.  London  <£ 
Scottish  Bank,  1866,  4  M.  1101 ;  38  J.  583  * 

128.  Share— Call— Forfeiture  of  Share- 
Value  of  Forfeited  Share— Value  of  New 
Shares  Issued  in  Lieu  Thereof— A  railway 
company  sued  a  shareholder  for  calls,  admitting 
that  they  were  liable  to  pay  him  the  value  of 
his  cancelled  shares  at  date  of  cancellation. 
Held  that  he  had  no  right  to  credit  for  value 
of  new  shares  issued  in  lieu  of  cancelled  shares. 
Question,  whether  he  was  entitled  to  credit  for 
value  of  shares  at  date  of  cancellation.  Great 
Northern  Rly.  Co.  v.  Inglis,  1852,  1  Macq.  112 ; 
24  J.  434 ;  1  Stuart  749.  Affg.  1853,  15  D. 
532 ;  25  J.  299  ;  2  Stuart  293  * 

129.  Share— Gall— Forfeiture  of  Share- 
Claim  for  Restoration  of  Forfeited  Share  on 
Payment  of  Calls.  —  A  railway  company 
brought  an  action  against  a  shareholder  for 
payment  of  certain  calls  on  the  shares  held  by 
him.  He  pleaded  that  the  company  had 
forfeited  and  disposed  of  the  shares  to  third 
parties,  and  therefore  that  they  were  not 
entitled  to  sue  for  payment  of  the  calls,  or  at 
least  were  bound  to  restore  the  shares  to 
him  on  payment  of  the  calls.  Both  parties 
renounced  probation.  Held  that  the  share- 
holder was  liable  for  the  amount  of  the  calls, 
without  prejudice  to  any  claim  for  vindication 
of  his  property  in  the  shares  to  be  made 
effectual  in  any  other  action.  Great  Northern 
Rly.  Co.  v.  Clark,  1856,  18  D.  660 ;  28  J.  284  * 

130.  Share  — Call  — Minutes  Failing  to 
Specify  Where  or  to  Whom  Calls  were  to 
be  Paid. — In  an  action  by  a  railway  company 
for  payment  of  calls,  objection  repelled,  that  the 
minutes  of  the  board  of  directors  making  the 
calls  sued  for  were  inadmissible  in  evidence, 
because  they  did  not  specify  or  appoint  the 
place  where,  or  the  persons  to  whom,  the  calls 
were  to  be  paid,  these  particulars  being  specified 
in  the  notices  sent  to  the  shareholders.  White- 
haven A  Furness  Rly.  Co.  v.  Bain,  1850,  7  Bell 
79  ;  22  J.  483.  Affg.  (on  specialty)  12  D.  829 ; 
22  J.  35a* 


131.  Share — Call — Mismanagement  by 
Directors.  —  Alleged  mismanagement  by 
directors  held  no  defence  in  a  question  between 
a  partner  and  his  copartners  against  payment 
of  instalments  of  stock.  Caledonian  Dairy  Co. 
v.  Campbell,  1834, 12  S.  394. 

132.  Share  —  Call  —  Mismanagement  by 
Directors— General  Averment  of  Fraud.— 

In  an  action  against  a  partner  of  a  company  for 
payment  of  calls,  held  (1)  that  a  defence,  that 
the  call  was  made  in  order  to  meet  losses 
occasioned  by  culpable  neglect  and  mismanage- 
ment of  the  directors  or  their  manager,  was  not 
a  relevant  defence ;  and  (2)  that  it  was  not  a 
relevant  defence  to  aver  generally  that  the 
defender  was  induced  to  become  a  shareholder 
by  alleged  false  and  fraudulent  representations 
of  the  directors,  without  a  specific  statement  as 
to  the  time  when  and  the  manner  in  which 
these  misrepresentations  were  made,  and 
whether  they  were  made  directly  to  the 
defender.  Issues  adjusted  to  try  the  case. 
National  Exchange  Co.  of  Glasgow  v.  Robertson, 
1854,  16  D.  1083 ;  26  J.  611  * 

See  as  to  averments  of  fraud  in  defence  to 
an  action  for  calls  which  were  held  not  to 
entitle  the  defender  to  an  issue  on  fraud. 
National  Exchange  Co.  v.  Drew  <fc  Dick,  1861, 

23  D.  1278  ;  33  J.  641* 

133.  Share— Call— Need  not  be  Signed  by 
Officer  of  Company. — In  an  action  for  calls  at 
the  instance  of  a  railway  company  against  a 
shareholder,  held  that  it  was  not  necessary  that 
the  letters  of  notice  of  call  should  be  signed  in 
writing  by  an  officer  of  the  company.  Great 
Northern  Rly.  Co.  v.  Inglis,  1852,  1  Macq.  112 ; 

24  J.  434;  1  Stuart  749.  Affg.  12  D.  1194; 
22  J.  548* 

134.  Share— Call— No  Provision  for  Call 
to  Pay  Debts— No  Power  to  Make  such 
CalL — A  joint  stock  company  was  managed  by 
a  board  of  trustees.  The  contract  of  co- 
partnery did  not  provide  for  the  possibility 
of  a  deficiency  in  the  property  or  paid-up 
capital  to  pay  the  debts  m  the  event  of  a  dis- 
solution. The  company  having  been  dissolved, 
and  there  being  such  a  deficiency,  an  action 
for  payment  of  a  call  was  brought  against  a 
shareholder  by  the  trustees.  Held  that  the 
debt  was  due,  not  to  the  trustees,  but  to  the 
company  itself  ;  and  no  power  being  given  by 
the  contract  to  the  trustees  to  make  such  a  call, 
that  the  trustees  had  no  title  to  sue.  Barclay 
v.  Lawrie,  1857,  19  D.  488 ;  29  J.  231. 

135.  Share— Call— Provision  that  Com- 
pany may  Commence  Business  though 
Whole  of  Capital  not  Subscribed.  —  The 

articles  of  association  of  a  joint  stock  company 
provided — "The  directors  may  commence  the 
business  of  the  company  as  soon  as  they  see  fit, 
notwithstanding  the  whole  of  the  capital  may 
not  be  subscribed  for  or  taken.9  Held,  in  an 
action  at  the  instance  of  the  company  against  a 
shareholder  for  payment  of  calls,  that  a  formal 
resolution  to  commence  business  was  not 
necessary  to  enable  the  directors  to  commence 
business  and  make  calls  to  carry  it  on,  they 
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having  de  facto  commenced  business.  Belfast 
<fe  Ulster  Brewing  Co.  v.  Trimble.  1872, 
9S.  L.R.604. 

136.  Share— Can— Railway  Company— 
More  than  Subscribed  Capital  Required  to 
Complete  Undertaking.  —  A  defence  to  an 
action  for  payment  of  calls  on  shares  of  railway 
stock,  that,  from  statements  of  the  directors,  it 
appeared  that  more  than  the  subscribed  capital 
was  required  to  complete  the  undertaking, 
repelled.  Edinburgh  &  Newhaven  Ely.  Co. 
v.  Sprott,  1842,  4  D.  1459. 

137.  Share— Call— Remit  to  Accountant 
before  Decerning  for  Call.—  Circumstances 
in  which  extraordinary  calls  for  contribution 
being  made  on  the  partners  of  a  banking 
concern  on  the  allegation  of  severe  losses,  the 
court  held  a  partner  entitled  to  further  investi- 
gation by  a  remit  to  an  accountant  before 
decerning  for  these  calls.  Fife  Bank  v. 
Holliday,  1831,  9  S.  693. 

138.  Shares  —  Call  —  Shares  Held  on 
Behoof  of  a  Company.— In  an  action  at  the 
instance  of  a  railway  company,  for  payment  of 
calls,  against  an  alleged  shareholder,  the 
defender  pleaded  that  the  shares  were,  as  the 
pursuers  knew,  the  property  of  a  company  of 
which  he  had  once  been  a  director,  and  had 
been  registered  in  his  name  merely  for  behoof 
of  that  company.  The  court  refused  a  counter 
issue  to  the  defender  as  to  whether  he  was 
merely  a  nominal  holder,  and  sent  the  case  to 
trial  on  an  issue  as  to  whether  he  was  holder  of 
the  shares,  and  was  due  the  calls.  Caledonian 
&  Dumbartonshire  Ely.  Co.  v.  Cram,  1852, 14  D. 
495 ;  24  J.  250. 

139.  Share  — Call  — Summary  Decree— 
Joint  Stock  Companies  Amendment  Act 
1858. — An  application,  under  the  Joint  Stock 
Companies  Amendment  Act  1858,  by  liquida- 
tors of  a  bank  being  wound  up  voluntarily, 
for  summary  decree  against  certain  con- 
tributaries  named  in  a  certified  list,  to  enforce 
payment  of  calls,  may  be  granted  without 
notice  to  the  parties  against  whom  it  was 
directed,  on  the  court  being  satisfied  that  the 
proposed  exercise  of  power  would  be  just  and 
beneficial ;  and  circumstances  in  which  the 
court  granted  the  application.  Observed :  Such 
applications  are  of  a  summary  and  ex  parte 
character.  Lumsden,  1858,  21  D.  110;  31  J. 
73* 

140.  Share-- Call  —  Validity.—  Held  that 
a  company  claiming  for  unpaid  calls  on  the 
sequestrated  estate  of  a  shareholder  must  pro- 
duce evidence  that  the  bankrupt  was  a  share- 
holder and  that  the  calls  were  duly  made ;  and 
that  an  open  account  showing  the  calls  was  not 
sufficient.  Kinnear  v.  Low,  1849,  12  D.  66; 
21  J.  468  * 

141.  Share— Deposit— Action  for  Repay- 
ment of — After  the  lapse  of  the  period  within 
which  a  railway  company  had  compulsory 
powers  of  acquiring  land  (but  a  considerable 
portion  of  the  statutory  time  for  constructing 
the  works  had  yet  to  run)  the  directors  pro- 


posed to  stop  the  contemplated  works,  and 
consolidate  the  shares  with  the  other  stock  of 
the  company.  No  resolution  had,  however, 
been  come  to  bv  the  shareholders  to  abandon 
the  scheme,  and  no  legal  step  taken  to  have 
the  concern  wound  up.  A  shareholder  ob- 
jected to  the  proposed  amalgamation,  and 
raised  an  action  for  accounting  and  for  pay- 
ment of  the  deposits  effeiring  to  his  shares. 
Held  that  the  action  was  premature,  irrelevant, 
and  incompetent  Inglis  v.  Edinburgh,  Perth, 
d-  Dundee  Ely.  Co.,  1853,  15  D.  600;  25  J. 
364. 

142.  Share— Issue— Application  of  Sums 
Raised. — Interdict  granted  at  the  instance  of 
a  shareholder  of  a  railway  company  against  the 
company  applying  any  sums  raised  by  the  issue 
of  new  shares  to  any  other  purpose  than  paying 
olf  the  existing  statutory  debts,  until  they 
should  be  reduced  to  the  amount  which  the 
companv  were  entitled  to  continue  under  their 
Acts  or  Parliament.  Wilson  v.  Glasgow  d: 
S.-W.  Rly.  Co.  1850,  13  D.  227 ;  23  J.  82. 

143.  Share— Issue— New  Shares  in  Place 
of  Those  Forfeited  for  Unpaid  Calls  — 
Accounting.  —  A  railway  company  obtained 
an  Act,  by  which,  if  the  market  price  of  shares 
forfeited  for  arrears  of  calls  should  be  less  than 
the  arrears  due,  they  were  empowered  to  issue 
new  shares,  provided  the  capital  represented 
by  such  new  shares  did  not  exceed  the  capital 
represented  by  the  unpaid  portion  of  the 
cancelled  shares ;  and  the  company  having 
cancelled  shares  and  issued  new  preference 
stock,  for  which  they  obtained  an  advance  of 
price,  held  that  they  were  not  bound  to  account 
to  the  defaulter  for  the  surplus  price  of  the 
new  preference  stock.  Lindsay  v.  Great 
Northern  Rly.  Co.,  1851,  13  D.  457;  23  J. 
191. 

144.  Share— Issue— Stock  Contracted  to 
be  Issued  for  Special  Purpose— Interdict- 
After  a  railway  company  and  the  shareholders 
in  a  projected  line  had  agreed  to  amalgamate, 
and  that  a  portion  of  any  additional  stock  of  the 
former  should  be  issued  at  par  to  the  share- 
holders in  the  latter  line,  the  former  resolved 
that  the  agreement  should  not  be  proceeded 
with,  and  issued  an  advertisement,  stating  that 
new  stock  would  be  issued  to  their  own  share- 
holders. Held  that  a  shareholder  in  the  pro- 
jected line  was  not  entitled  to  have  an  interdict 
against  the  railway  company  allocating  the 
stock  in  any  manner  inconsistent  with  the 
tenor  of  the  agreement.  Williamson  v.  N.  B. 
Rly.  Co.,  1846,  9  D.  255  ;  19  J.  92. 

145.  Share— Nominal  or  Real  Value.— 

The  effect  of  an  obligation  to  pay,  as  compensa- 
tion for  land  taken  by  a  company,  "  £300  B. 
C.  Extension  shares,"  was,  that  the  seller  was 
bound  to  accept  shares  to  the  nominal  value  of 
£300.  Stavert  v.  N.  B.  Rly.  Co.,  1865,  3  M. 
819  ;  37  J.  423* 

146.  Share— Nominal  or  Real  Valua— 

An  assignation  of  £1200  sterling  of  the  stock 
of  the  Bank  of  Scotland  held  to  mean  £1200  of 
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stock  and  not  £1200  of  money  payable  out  of 
it.    Fraser  v.  M'Donald,  1821,  1  S.  223. 

147.  Share  —  Purchase  —  Failure  to 
Register. — The  original  allottee  in  a  railway 
company  sold  the  scrip  of  his  shares,  on  which 
he  had  paid  a  deposit,  before  the  company  was 
incorporated.  The  purchaser  failed  to  get  the 
scrip  registered,  and  the  original  allottee  was 
registered  as  holder  of  the  shares.  Before  any 
call  was  made  or  properly  acquired,  the 
company  was  dissolved ;  and  after  paying 
expenses,  a  residue  of  the  deposit  remained 
for  distribution.  Held  (1)  that  the  purchaser 
had  not  forfeited  the  rights  he  had  acquired 
as  a  purchaser  of  shares;  and  12)  that  the 
original  allottee  having  received  from  the 
purchaser  the  price  of  the  shares,  was  not 
entitled  to  retain,  to  his  prejudice,  the  balance 
of  the  deposit  effeiring  to  the  shares.  Lauder 
v.  Orr,  1853,  15  D.  670 ;  25  J.  407 ;  2  Stuart 
397. 

148.  Share— Purchase— Letter  of  Allot- 
ment of  Shares. — While  a  railway  company 
was  in  the  course  of  formation,  and  shares  had 
been  allotted,  but  before  the  parliamentary 
contract  or  subscribers'  agreement  had  been 
signed,  a  party  instructed  a  broker  to  buy  for 
him  "  forty  shares  "  of  the  stock,  and  the  broker 
bought  from  an  allottee  a  letter  of  allotment 
of  forty  shares,  which  he  tendered  to  his  con- 
stituent Held  that  the  broker  had  acted  in 
terms  of  his  instructions,  and  that  he  was 
entitled  to  recover  the  price  from  his  con- 
stituent. Wilkie  dc  Brown  v.  Michie,  1849,  11 
D.  1131;  21J.  436. 

149.  Share— Purchase— Money  Borrowed 
from  Company  to  Purchase— Fraud— Share- 
holders' Title  to  Complain.— A  company, 
with  a  view  to  raise  its  snares  in  the  market, 
represented  the  concern  as  prosperous,  and 
offered  money  to  two  of  their  shareholders  to 
buy  further  snares,  on  the  agreement  that  they 
should  not  be  called  on  for  any  contribution 
till  the  stock  could  be  sold  at  a  profit.  The 
snares  became  valueless  and  the  company  sued 
the  two  shareholders  for  repayment  of  the 
money  advanced.  Held  (1)  that  a  defence 
that  the  company  had  been  guilty  of  fraud 
was  good  ;  (2)  that  an  objection  that  the  fraud 
was  in  the  representations  which  induced  the 
loan  and  not  in  the  loan  itself  was  bad ;  (3) 
that  an  objection  that  the  two  shareholders 
were  members  of  the  company,  and,  as  such, 
could  not  complain  of  the  fraud  was  bad,  as 
the  identity  of  the  shareholders  was  distinct 
from  the  company's ;  (4)  that  an  objection  that 
the  fraud  was  committed  on,  and  not  by,  the 
company,  was  also  bad,  as  the  company  could 
only  act  through  its  directors,  and  further  had 
the  benefit  of  the  fraud ;  and  (5)  that  a 
further  objection  that  the  representation  must 
not  only  be  false  but  known  to  be  false  by  the 
party  making  it  should  be  repelled,  because 
representations  by  directors  bind  the  company 
though  the  individuals  composing  it  may  be 
ignorant  of  the  representation.     National  Ex- 


change Co.  v.  Drew,  1855,  18  D.  (H.  L.)  6; 
2  Macq.  103 ;  27  J.  356  * 

150.  Share— Purchase— Repudiation.— 

The  constitution  of  a  company  forbade  anv 
partner  to  hold  more  than  twenty  shares.  A 
took  twenty  for  himself  and  twenty  for  his 
brother  B  who  was  abroad.  B  repudiated  the 
transaction,  stating  the  shares  were  the 
property  of  A,  but  the  company  refused  to 
register  A,  and  B's  name  remained  on  the 
register.  B  subsequently  withdrew  his  re- 
pudiation. Held  that  he  was  entitled  to 
retain  the  shares.  Brechin  Gas  Co.  v.  Whitson, 
1854,  17  D.  (H.  L.)  6 ;  26  J.  417. 

151.  Share— Purchase— Right  to  Claim 
Concealed  Profits  is  an  Incident  of  Shares 
and  Passes  to  Transferee.— A  husband  by  the 
settlement  of  his  deceased  wife  acquired  right 
to  ten  shares  of  a  joint  stock  company,  from 
which  and  the  profits  of  which  his  jus  mariti 
had  been  excluded  during  his  wife's  life.  He 
sold  these  shares  to  the  company  at  a  certain 
price.  After  his  death  his  executrix  raised  an 
action  against  the  company  alleging  that  he 
had  been  fraudulently  deceived  by  the  company 
as  to  the  true  value  of  the  shares.  The  case 
was  compromised  by  the  company  paying  a 
large  additional  price  and  the  pursuer 
assigning  her  whole  rights  in  relation  to  the 
shares.  The  executor  of  the  predeceasing  wife 
then  raised  an  action  against  the  company  to 
recover  the  undivided  profits  which  had 
accrued  during  her  life,  alleging  that  the 
company  had  fraudulently  concealed  them 
instead  of  dividing  them.  Held  that  the 
undivided  profits  formed  an  integral  part  of 
the  shares,  and  that  the  pursuers,  having  no 
right  to  the  shares,  had  no  title  to  sue.  Carron 
Co.  v.  Hunter,  1868,  6  M.  (H.  L.)  106 ;  40  J. 
546 ;  L.  R.  1  Sc.  App.  362  * 

152.  Share  —  Sale  —  Pre-emption  — 
Validity.— A  sale  of  shares  of  a  joint  stock 
company  is  effectual  as  between  the  seller  and 
purchaser,  although  no  offer  of  them  has  been 
previously  made  to  the  company  in  terms  of 
their  contract  of  copartnery.  Macandrew  v. 
Robertson,  1828,  6  S.  950. 

153.  Share— Sale— Pre-emption  — Offer 

—Waiver.— By  the  contract  of  copartnery 
of  a  company  it  was  stipulated  that,  in  case 
any  shareholder  wished  to  disDose  of  his 
shares,  he  must  first  offer  them  to  the  company. 
Negotiations  held  not  to  amount  to  a  distinct 
offer.  Gibson-Craig  v.  Aitken,  1848,  10  D. 
576 ;  20  J.  184 

The  right  of  pre-emption  of  shares  is  a 
privilege  which  may  be  waived  by  a  com- 
pany, and  was  held  to  have  been  waived 
when  the  company,  on  receiving  intimation 
of  an  assignation,  made  no  objection.  A  llan  dr 
Son  v.  Turnbull,  1834,  7  W.  &  S.  281.  Affg. 
11  S.  487  * 

154.  Share— Sale— Validity— Form-TJns 

tertii — An  arrester  cannot,  in  competition 
with  a  prior  onerous  assignee  of  the  snares  of 
the  stock  of  a  company,  found  on  stipulations 
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in  favour  of  the  company  in  its  constitution 
whereby  the  prior  assignation  might  be  cut 
down,  as  this  would  be  jus  tertii.  Thomson  v. 
Fullarton,  1842, 5  D.  379 ;  15  J.  173.  Robertson 
v.  Thorn,  1848,  11  D.  353 ;  21  J.  96  * 

155.  Sliare— Sale— Reduction— Fraud- 
Concealment. — The  acting  director  of  a  joint 
stock  company  (who  was  also  a  partner)  raised 
an  action  to  compel  A,  a  third  party,  to  accept 
a  transfer  of  snares  alleged  to  have  been 
purchased  by  him  on  the  employment  of  A, 
though  by  arrangement  taken  in  his  own 
name.  A  pleaded  that  he  had  been  led  into 
the  transaction  by  false  representation  and  by 
concealment  on  the  part  of  the  directors, 
whose  property  be  alleged  the  shares  to  have 
been.  Held  that  he  was  entitled  to  an  issue, 
whether  he  had  been  induced  to  purchase  by 
fraudulent u  concealment,"  as  well  as  by  fraudu- 
lent "  representation. "  Broicn  v.  Syrtie,  1834, 
12  S.  536* 

156.  Share  — Sale  — Reduction— Fraud 
—  Director.  —  A  purchaser  of  shares  in 
a  joint  stock  company  brought  a  reduction 
against  the  sellers  and  the  committee  of 
directors,  as  representing  the  company,  on  the 
ground  that  he  had  been  induced  to  enter  into 
the  transaction  by  the  fraudulent  representa- 
tions of  the  directors  of  the  prosperity  of  the 
company,  while  in  point  of  fact  they  knew 
that  such  loss  had  been  sustained  prior  to  his 

Surchase  as  under  the  contract  of  copartnery 
issolved  the  company  ;  but  it  was  not  alleged 
that  the  seller  or  any  of  the  defenders  were 
parties  to  or  cognisant  of  such  fraudulent 
misrepresentations.  Held  that  the  averments 
were  not  relevant  to  set  aside  the  purchase, 
and  to  liberate  the  pursuer  from  liability  as  a 
shareholder.  Allan  v.  Wright  &  Others,  1853, 
15  D.  725  ;  25  J.  435  ;  2  Stuart  429. 

157.  Share— Sale  —  Reduction— Fraud- 
Director  and  Offlce-Bearer.— The  trustees 
of  a  shareholder  of  a  company,  the  contract  of 
which  gave  the  pre-emption  of  any  shares  to 
the  company,  being  desirous  of  selling  his 
shares,  offered  them  in  virtue  of  this  provision 
to  a  company,  which  accepted  of  them,  and 
the  purchase  was  completed.  The  trustees 
having  brought  a  reduction  of  the  sale,  on  the 
ground  that  the  price  was  inadequate,  and 
that  the  true  value  of  the  shares  had  been 
fraudulently  concealed  by  the  office-bearers  of 
the  company,  held  that  the  fraud  of  the 
office-bearers  was  the  fraud  of  the  company, 
and  that  the  action  was  relevantly  directed 
against  the  company.  Jardinis  Trs.  v.  Carron 
Co.,  1864,  2  M.  1101 ;  36  J.  316  * 

158.  Share— Sale  — Reduction— Fraud- 
Action  for  Damages— Liability  of  Company 
— Directors.  —  Where  a  person  has  been 
induced  to  purchase  shares  belonging  to  a 
company  by  fraudulent  misrepresentations  of 
the  directors,  and  the  directors,  in  name  of  the 
company,  seek  to  enforce  that  contract,  or 
the  purchaser  institutes  a  suit  against  the 
company  to  rescind  the  contract  on  the  ground 
of  fraud,  the  misrepresentations  are  imputable 


to  the  company,  and  the  purchaser  cannot  be 
held  to  his  contract,  because  a  company  cannot 
retain  any  benefit  which  they  have  obtained 
through  the  fraud  of  their  agents.  But  if  the 
purchaser,  instead  of  seeking  to  set  aside  the 
contract,  sues  for  damages,  such  an  action 
cannot  be  maintained  against  the  company, 
but  only  against  the  directors  personally. 
Also,  the  purchaser  cannot  rescind  the  contract 
if  restitutio  in  integrum  is  impossible.  Western 
Bank  v.  Addie,  1867,  5  M.  (H.  L.)  80 ;  L.  R. 
1  Sc.  App.  145  ;  39  J.  437* 

159.  Share— Sale  —  Reduction— Fraud- 
Director— Essential  Error  — Concealment 
of  Losses— Personal  Ear  — Restitutio  in 
integrum— Sale  of  Shares  by  Company.— A 

bought  shares  in  a  bank  from  the  bank.  The 
bank  seven  years  afterwards  went  into  liquida- 
tion. A  brought  an  action  for  reduction  and 
restitutio  in  integrum  on  the  ground  of  fraud 
on  the  part  of  directors  in  concealing  losses  of 
capital  in  their  reports.  Held  (1)  that  A  was 
entitled  to  an  issue  of  fraud  but  not  of  essential 
error  ;  (2)  defender  was  entitled  to  a  counter 
issue  oi  personal  bar ;  (3)  assuming  fraud  A 
was  bound  to  give  restitutio  in  integrum, 
which  was  impossible.  Opinions:  (Vi  A  con- 
tract induced  by  fraud  is  not  null  but  only 
reducible  ;  and  (2)  it  is  not  illegal  for  a  joint 
stock  bank  to  hold  purchase  or  sell  its  own 
shares  in  the  name  of  third  parties.  Graham 
v.  Western  Bank,  1864,  2  M.  559 ;  36  J.  272 ; 
1865, 3  M.  617;  37  J.  304.  Tulloch  v.  Davidson, 
1860, 22 D.  (H.  L.)  7  ;  3  Macq. 783  ;  32  J.  363* 

160.  Share— Sale— Reduction— Fraud- 
Director— False  Balance-sheet  — Informa- 
tion from  Agent  of  Company.— Averments 
that  directors  had  issued  balance-sheets  calcu- 
lated to  mislead  as  to  the  situation  of  the 
company,  and  that  the  pursuer  had  been 
assured  by  the  law  agent  of  the  company 
that  it  was  prosperous  (although  he  knew 
this  was  not  the  case),  held  not  relevant  to 
support  an  action  of  reduction  of  Bale  of 
shares  on  the  ground  of  fraud.  Forth  Marine 
Insurance  Co.  v.  Burnes,  1849,  6  Bell  541 ; 
21  J.  540.     Affg.  10  D.  689 ;  20  J.  235.  * 

161.  Share— Sale  — Reduction— Fraud- 
Director— Misrepresentation.— A  summons 
of  reduction  containing  a  detailed  statement  of 
acts  on  the  part  of  a  banking  company,  and 
that  by  the  fraudulent  misrepresentation  or 
fraudulent  concealment  of  the  bank,  or  their 
managing  director,  regarding  the  nature  of 
their  business  and  condition  of  their  affairs, 
the  pursuer  had  been  induced  to  purchase 
shares  of  stock,  held  relevant.  Graham  v. 
North  British  Bank,  1850,  12  D.  907 ;  22  J. 
393,  416* 

162.  Share— Sale— Reduction— Fraud- 
Parties  to  Call. — In  an  action  of  reduction  of 
a  sale  of  bank  stock,  on  the  ground  of  fraud, 
held  unnecessary  to  call  the  granters  of  the 
transfers,  it  being  averred  that  the  bank  were 
the  parties  really  interested  in  the  sale  of  the 
stock.  Graham  v.  North  British  Bank,  1850, 
12  D.  907  ;  22  J.  393,  416  * 
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163.  Share  —  Transfer  —  Approval    of 
Directors-— Local  Body  of  Directors.— A 

banking  company  had  boards  of  directors  in 
three  several  towns.  There  was  a  regulation 
of  the  company,  that  proposals  by  shareholders 
to  transfer  their  shares  should  be  judged  of  by 
"the  whole  directors."  A  sale  by  a  share- 
holder of  his  shares  to  the  company  was 
carried  through  by  one  of  these  bodies  of 
directors.  In  an  action  raised  by  the  company 
six  years  thereafter,  held  that  the  partner  was 
liberated  from  all  responsibility  to  the  com- 
pany. Craig  v.  Douglas,  Heron  &  Co.,  1781, 
2  Pat.  575. 

164.  Share  —  Transfer  —  Assignation  — 
Disconform  to  Contract— Homologation.— 
The  contract  of  a  company  provided  that  a 
partner  could  not  effectually  assign  a  share 
unless  certain  stipulations  were  complied 
with ;  and  a  partner  assigned  a  share  without 
observing  these  stipulations,  but  the  company 
homologated  the  assignation.  Held  that  they 
could  not  afterwards  object  to  the  transference. 
Drummond  v.  Thomson's  Trs.,  1834,  12  S.  620  * 

165.  Share  —  Transfer  —  Interdict  by 
Creditor. — A  railway  company,  who  were  the 
creditors  of  another  company,  applied  for  an 
interdict  against  the  latter  company  allowing 
transfers  of  any  of  their  shares  upon  which 
arrears  of  calls  remained  unpaid,  as  this  would 
injure  their  rights  as  creditors,  by  liberating 
proprietors  who  were  liable  for  the  arrears. 
Interdict  refused  as  the  complainers  did  not 
specify  any  transaction  of  the  nature  alleged, 
or  the  manner  in  which  they  would  suffer. 
Ardrossan  Rly.  Co.  v.  Glasgow  <b  Ardrossan 
Ely.  Co.,  1850,  12  D.  687  ;  22  J.  241. 

166.  Share  —  Transfer  —  Intimation,— 
Intimation  to  each  partner  of  a  company,  or 
to  a  manager  regularly  appointed  to  act  for 
the  company,  is  necessary  to  complete  an 
assignation  of  a  share  of  the  company's  stock  ; 
and  the  circumstance  of  the  assignee  being  the 
managing  partner  is  not  an  equipollent  for 
intimation  to  the  company.  Hill  v.  Lindsay, 
1846,  8  D.  472 ;  18  J.  218* 

167.  Share  —  Transfer  —  Numbers  of 
Shares  not  Specified— A  party  who  held 
forty  shares  in  the  stock  of  a  company  incor- 
porated by  statute,  marked  in  the  books  as 
Nos.  65  to  94  inclusive,  after  selling  thirty  to 
several  purchasers  without  specifying  their 
numbers,  sold  ten  to  another,  who  refused 
to  pay  the  price  unless  the  proper  number 
of  each  share  was  specified  in  the  transfer. 
Held,  in  reference  to  the  terms  of  the  statute, 
that  this  was  not  a  relevantdefence.  APMiching 
v.  Grahame,  1833,  12  S.  113. 

168.  Share --Transfer-- Registration— 
Call.—  Held  that  in  terms  of  a  statute  incor- 
porating a  railway  company,  holders  of  shares 
were  liable  for  calls  upon  them,  notwithstand- 
ing of  transferences  before  the  calls  were  made 
— these  transferences  not  having  been  registered 
in  the  books  of  the  company  in  the  name  of  the 
purchaser.  Edinburgh,  Leith  <fc  Newhaven  Rly. 
Co.  v.  Sprot,  1841,  3  D.  693 ;  16  Fac.  720. 


169.  Share  — Traiisfer— Registration.— - 
A  scripholder  of  shares  in  the  stock  of  a 
railway  company,  who  had  purchased  them 
from  an  original  allottee,  failed  to  comply 
with  a  notice  to  send  in  the  scrip  for 
registration  before  a  certain  day,  tailing 
which  the  original  allottees  would  be  regi- 
stered, and  certificates  of  registration  given 
to  them ;  whereupon  the  company  registered 
the  original  allottee.  The  scripholder  having 
presented  a  note  of  suspension  and  interdict 

X'nst  the  company  delivering  to  the  original 
ttee  the  certificate  of  registration,  or  of 
preventing  the  scripholder  from  exercising 
all  the  rights  of  proprietor  of  the  shares,  the 
court  refused  the  note.  Ross  v.  East  Lothian 
Rly.  Co.,  1848,  10  D.  1284 ;  20  J.  470  * 

170.  Share  — Transfer  — Registration.— 

The  purchaser  from  the  original  allottees  of 
shares  in  a  railway  company,  who  delivered 
to  him  the  scrip,  having  failed  to  send  it  for 
registration  in  due  time,  in  terms  of  advertise- 
ments to  that  effect,  held  that  the  company 
were  entitled  to  register  the  original  allottees 
as  holders  of  the  whole  shares ;  and  that  their 
liability  as  shareholders  did  not  terminate 
until  the  purchaser  had  been  accepted  by  the 
company,  and  registered  as  proprietor.  East 
Lothian  Rly.  Co.  v.  Peffers,  1849,  11  D.  1184 ; 
21  J.  465* 

171.  Share  —  Transfer  —  Registration- 
Action.  —  Held  that  an  action  against  the 
secretary  of  a  railway  company  to  have  him 
ordained  to  register  a  transfer  of  stock  was 
incompetent,  in  respect  the  railway  company 
was  not  called.  Watt  v.  Kempt,  1865,  3  M. 
730;  37  J.  373* 

172.  Share— Transfer— Special   Form.— 

A  bank  established  special  forms  as  essential 
to  a  completion  of  the  sale  of  shares  of  their 
stock.  Held  that  the  want  of  these  could  be 
pleaded  by  the  bank  alone,  and  not  by  a  party 
purchasing,  as  entitling  him,  in  a  question 
with  the  seller,  to  resile.  Weatherly  v.  Turn- 
bull,  3  June  1824,  F.  C. ;  3  S.  92.  East  Lothian 
Bank  v.  Turnbull,  1824,  3  S.  95. 

And  a  company  may  waive  the  particular 
form  of  transfer  provided  for  in  the  articles. 
Allan  <fc  Son  v.  Turnbull,  1834,  7  W.  &  S.  281. 
Affg.  11  S.  487* 

173.  Share— Transfer— Tender.— In   an 

action  for  relief  of  calls  on  bank  stock,  which 
the  pursuer  alleged  he  had  sold  to  the 
defender,  held  that  a  transfer  might  be 
sufficiently  tendered  although  the  testing 
clause  was  not  filled  up ;  and  observed,  that 
it  was  not  even  necessary  that  the  deed  of 
transfer  should  be  written  out  when  the 
tender  was  made.  Rait  v.  Primrose,  1859, 
21  D.  965;  31J.  529* 

174.  Stock— Redemption  of— Interdict 

— Amalgamation. — A  railway  company  was 
amalgamated  with  another,  under  the  proviso 
that,  on  notice  given  by  the  former,  the  latter 
should  be  bound  to  redeem  their  stock  at  a 
specified  price.    Creditors  of  the  latter  com- 
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aiy,  who  stated  that  they  had  obtained 
ecree  for  their  debts,  but  that  the  company 
were  unable  to  meet  the  same,  applied  for 
interdict  against  that  company  paying  the 
price,  and  against  the  other  company  from 
taking  proceedings  for  recovery  of  the  same, 
until  the  suspenders  should  be  paid,  on  the 
ground  that  they  were  truly  partners  of  that 
company.  The  interdict  refused  as  incom- 
petent. Stephenson  <&  Co.  v.  Caledonian  Ely. 
Co.,  1851,  23  J.  426  * 


COMPENSATION 

Agent  and  Client,  15-23,  40,  50,  51,  55, 

74,  86,  122,  124. 
Agent  and  Principal,  2,  24-32. 
Agent  Disburser,  17-22. 
Alimentary  Claims,  35,  42,  57,  80,  85, 

127,  128,  132. 
Arbitration,  1. 
Bank,  31, 36,  38,  44,  77. 
Bankruptcy,  2-14,  63,  67,  75,  138,  139, 

157. 
Broker,  33,  34. 

Company,  44,  91,  92,  154 ;  and  see  Part- 
nership infra. 
Compensatio  Injuriarum,  61,  62. 
Concurrent  Claims,  15-69,  124. 
Decree,  Foreign,  41. 
Distinction  between  C.  and  Retention, 

137. 
Executor  and  Legatee,  99, 100. 
Executry  and  Private  Debt,  56,  70. 
Freight,  69, 101-103. 
Husband  and  Wife,  44-49,  132. 
Insurance,  9,  33, 104,  105. 
Lease,  14, 108-117. 
Liquid  and  Illiquid,  71-136. 
Mala  Fides,  7,  60,  65,  66. 
Master  and  Servant,  52,  118, 119. 
Mutuality  of  Debt  and  Credit,  26-29, 

31,  33,  37,  53,  81. 
Parties  between  whom  Pleadable,  11, 

53-57. 
Partnership,  129,  138-153. 
Pleadable,  when,  53,  79,  90,  120,  121, 

124,  129,  134,  155-157. 
Poor's  Roll,  22,  83. 
Set  off,  67, 154. 
Sist,  24,  74,  95,  116, 134. 
Stipend,  as  to,  68. 

1.  Arbitration  —  Arbiter's  Jurisdiction 
Regarding  Tie*.— Observations  by  the  Lord 
Justice-Clerk  on  an  arbiter's  jurisdiction  with 
reference  to  pleas  of  compensation.  M'Ewan 
v.  Middleton,  1866,  5  M.  159  ;  39  J.  87* 

2.  Bankruptcy  —  Agent  and  Disclosed 
Principal  —  Sale  —  Claim  by  Principal's 
Trustee— Claim  by  Agent  on  Separate 


Transaction. — A  commission  agent  sold  goods, 
and  thereafter  disclosed  his  principal  to  the 
buyer  and  authorised  a  bill  for  the  price  to 
be  drawn  in  his  favour ;  but  before  it  was 
delivered,  the  agent  interposed,  and  claimed 
the  price  for  himself.  The  principal  having 
become  bankrupt,  held  in  a  question  with 
the  trustee  in  the  sequestration,  that  although 
the  agent  alleged  that  the  principal  was 
indebted  to  him  in  certain  transactions,  one 
of  which  was  previous  to  the  sale  in  question, 
he  had  no  right  of  retention  or  compensation, 
and  the  trustee  preferred.  Miller  &  Paterson 
v.  WNair,  1852,  14  D.  955;  24  J.  595; 
1  Stuart  106  * 

3.  Bankruptcy  —  Bill  of  Exchange  — 
Counter  Claim  by  Acceptor— Negotiation 
of  Bill— Interdict— -A  firm  in  Glasgow  con- 
signed goods  to  a  London  firm  for  realisation, 
and  on  the  13th  April  sent  bills  to  London  for 
acceptance  as  against  the  proceeds.  The  14th 
April  was  a  business  holiday  in  London,  but 
on  the  15th  the  London  firm  returned  the  bills 
accepted.  The  Glasgow  house  stopped  pay- 
ment on  the  14th  April,  and  were  afterwards 
sequestrated.  Held  by  the  Lord  Ordinary, 
that  the  acceptors  were  entitled  to  an  interdict 
to  prevent  the  trustee  in  the  sequestration 
from  indorsing  these  bills  for  value,  so  as  by 
raising  questions  with  third  parties  to  deprive 
the  acceptors  of  a  plea  of  compensation  which 
they  could  plead  against  the  trustee  himself, 
the  state  of  indebtedness  falling  to  be  ascer- 
tained as  at  the  date  of  the  bankruptcy. 
Harvey ,  Brand  db  Co.  v.  Buchanan,  Hamilton  db 
Co.'s  Tr.,  1866,  4  M.  1128* 

4.  Bankruptcy  —  Bill  of  Exchange  — 
TkmlriTig, — The  creditors  of  A  claimed  on  the 
bankrupt  estate  of  B  for  the  amount  of  certain 
bills  accepted  by  him,  in  A's  possession  at  his 
bankruptcy.  Held  that  it  was  incompetent  for 
the  creditors  of  B  to  set  off  against  this  claim 
bills  accepted  by  A  but  indorsed  away  for 
value,  the  holders  of  which  had  drawn  a 
dividend  out  of  A's  estate,  and  were  likewise 
claiming  upon  the  estate  of  B.  Curtis,  etc.  v. 
Chippendale,  1797,  3  Pat.  540* 

5.  Bankruptcy— Accommodation  Bills- 
Security. — Kerr  accepted  bills  for  the  accom- 
modation of  Cochran,  and  on  the  bankruptcy 
of  their  estates,  the  bills  were  ranked  on  each. 
Apart  from  the  bill  transactions  a  balance  was 
due  by  Kerr  to  Cochran  with  which  the  latter 
proposed  to  compensate  a  legacy  due  by  him 
to  Kerr.  Held  that  the  trustee  on  I£err% 
estate  was  entitled  to  retain  the  debt  till 
relieved  of  the  ranking  of  the  accommodation 
bills.  Christie  v.  Keith,  1838,  16  S.  1224 ;  13 
Fac.  824  * 

6.  Bankruptcy— Bills  of  Exchange  hinc 
inde— Illegal  Preference.— Campbell  drew  a 
bill  in  favour  of  M'Math  for  £1500,  but  the 
drawee  refused  to  accept    Thereafter  Campbell 

S anted  a  trust  for  behoof  of  creditors,  and 
'Math,  on  a  separate  transaction,  granted 
his  bill  to  Campbell's  trustee  for  £682;  and 
M'Math 's  estates  were  also  thereafter  teques- 
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trated.  Held  that  Campbell's  trustee  could 
not  set  off  M'Math's  bill  of  £682  pro  tanto 
against  the  one  for  £1600,  as  this  would 
enable  him  to  draw  full  payment,  in  pre- 
ference to  M'Math's  other  creditors.  Falconer 
v.  Campbell,  1824,  2  S.  630  * 

7.  Bankruptcy  —  Illegal  Preference  — 
Creditor  Intromitting  with  Trust  Estate- 
Counter  Claim. — An  acceding  creditor  to  a 
voluntary  trust  (under  which  the  trustee  had 
taken  possession  of  the  estate)  obtained  from 
the  bankrupt  a  quantity  of  grain,  and  sold  it. 
Held  not  entitled  to  set  off  the  price  acainst 
his  debt,  or  retain  it  in  payment  of  his 
dividend.  Meldrum's  Trs.  v.  Clark,  1826,  6  S. 
122. 

8.  Bankruptcy— Illegal  Preference— Bill 
Granted  within  Sixty  Days  of  Bankruptcy 
—  Damages  for  Bankrupts'  Breach  of 
Contract.— Shipowners  held  not  entitled  to 
retain  the  contents  of  a  bill  granted  in  antici- 
pation of  freight  by  charterers  (who  became 
bankrupt  within  sixty  days  of  its  date)  in 
compensation  of  damages  sustained  by  the 
bankrupts'  breach  of  contract  under  the 
charter-party.  M'Farlane  v.  Bobb  &  Co,,  1870, 
9  M.  370  ;  43  J.  201  * 

9.  Bankruptcy— Insurance— Action  for 
Premiums— Business  Debt— Premiums  due 
to  an  underwriter  who  has  become  bankrupt 
may  be  pleaded  in  compensation  of  debts  due 
by  him  to  the  insured,  notwithstanding  that  the 
insurance  has  been  completed  in  the  ordinary 
way  through  the  intervention  of  a  broker. 
Kirk  &  Grieve  v.  Bennet,  1  Dec.  1812,  F.  C  * 

10.  Bankruptcy— Claim  by  Trustee  for 
Advances— Claim  by  Certain  Creditors  for 
Advances— Relevancy.— A  plea  of  compensa- 
tion by  certain  creditors,  alleging  that  they 
had  advanced  money  for  behoof  of  the  creditors 
generally,  held  not  relevant  against  a  demand 
by  the  trustee  for  repayment  of  his  advances, 
unless  he  were  a  creditor,  and  that  only  to  the 
extent  of  his  share.  WiUon  v.  Mags,  of  Dun- 
fermline, 1822,  1  S.  417. 

11.  Bankruptcy  —  Separate  Trusts  — 
Counter  Claims  —  Assignee.  —  Question, 
whether  one  of  a  number  of  creditors  for 
whose  behoof  a  trust  was  granted,  and  who 
was  debtor  under  another  trust  was  entitled 
to  plead  compensation  on  his  claim  against 
the  truster  on  transactions  referable  to  the 
trust  in  which  he  was  the  debtor,  Carsewell  v. 
M'Arthur,  1825,  4  S.  115. 

12.  Bankruptcy  —  Separate  Trusts  — 
Party  Claiming  as  Creditor  under  one 
Trust  a  Debtor  to  the  Other.— An  insolvent 
debtor  having  conveyed  two  ships  to  two  sets 
of  trustees  (one  trustee  only  being  different) 
for  behoof  of  creditors  specially  mentioned, 
who  were  not  entirely  the  same  in  both  deeds, 
held  in  a  question  with  a  creditor  specially 
named  in  one  of  the  trusts,  and  being  also  a 
debtor  to  the  other,  that  compensation  migjht 
be  pleaded  by  the  trustees  against  his  claim 
under  the  first  trust ;  and  that  he  was  entitled 


to  plead  recompensation  by  claiming  under 
the  second  trust,  though  not  specially  men- 
tioned therein.  Carsewell  v.  Munn's  Trs.,  1831, 
9  S.  567* 

13.  Bankruptcy  —  Claim  by  Trustee 
Subsequent  to  Bankruptcy  —  Debt  by 
Truster  Prior  to  Bankruptcy.  —  A  debt 
against  a  bankrupt  subsisting  prior  to  his 
bankruptcy,  and  the  execution  of  a  trust  deed 
for  behoof  of  his  creditors,  cannot  be  pleaded 
in  compensation  of  a  claim  by  the  trustee, 
arising  subsequently  to  the  bankruptcy  and 
the  trust  deed.    MM  v.  Paul,  1825,  4  S.  219  * 

14.  Bankruptcy  — Lease  — Mutual  Con- 
tract—Bankruptcy of  Tenant  —  Special 
Agreement  —  Balancing  of  Accounts.  —  A 

tenant  in  an  agricultural  lease  made  over  the 
whole  crop  to  his  landlord  in  satisfaction  of 
arrears  of  rent,  the  landlord  being  bound  to 
account.  The  tenant  was  sequestrated  while 
the  fund  realised  from  the  crop  was  in  the 
landlord's  hands.  Held  that  the  latter  was 
entitled  to  retain  the  funds  to  meet  an  ascer- 
tained claim  under  the  lease  for  dilapidations. 
Munro  v.  Fraser,  1858,  21  D.  103 ;  31  J.  70  * 

15.  Concurrent  Claims  —  Agent  and 
Client  —  Account  —  Claim  for  Loss  by 
Client. — A  claim  of  loss  arising  from  negli- 
gence may  be  pleaded  by  the  client  in  com- 
pensation of  the  agent's  business  account. 
Shortt  v.  Lascelles,  1828,  6  S.  810  * 

16.  Concurrent  Claims  —  Agent  and 
Client  —  Account  —  Outlays  on  Agent's 
Behalf.— A  client  is  entitled  to  plead  in 
compensation  of  an  agent's  business  account 
outlays  made  by  him  on  behalf  of  his  agent. 
Gordon  v.  Innes,  1826,  4  S.  577  * 

17.  Concurrent  Claims  —  Agent  Dis- 
burses— Held  that  a  plea  of  compensation  by 
a  party  found  liable  in  expenses  against  the 
party  to  whom  those  expenses  have  been  found 
due,  affords  no  answer  to  the  demand  of  the 
agent  disburser  to  obtain  decree  for  these 
expenses  in  his  own  name.  Miller  v.  Gtils, 
1848,  10  D.  1384 ;  20  J.  503  * 

18.  Concurrent  Claims— Agent  Disburser 
—Mutuality  of  Debt  and  Credit— Question, 
whether  an  agent,  disburser  of  expenses  in  a 
submission,  having  an  assignation  to  a  decree 
for  them  in  favour  of  his  client,  could  be  met 
by  a  plea  of  compensation  founded  on  a  claim 
of  expenses  against  his  client  in  another 
process  with  the  same  partv.  Pollock  v.  Scott, 
1831,  9  S.  432. 

19.  Concurrent  Claims  —  Agent  Dis- 
burser.— The  right  of  a  law  agent  to  obtain 
decree  of  expenses  in  his  own  name  as  agent 
disburser  cannot  be  prejudiced  by  a  plea  of 
compensation  against  his  client  by  the  un- 
successful party.  Smyth  v.  Gemmill,  9  July 
1802,  F.  C. ;  M.  6257.     Gordon  v.  WyUie,  ibid. 

20.  Concurrent  Claims— Agent  Disburser 
—  Counter  Claim  against  Principal  —  A 
cautioner  for  a  messenger  who  was  held  liable 
for  expenses  awarded  against  the  messenger, 
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held  not  entitled  to  plead  in  compensation  of 
a  claim  at  the  instance  of  the  agent  disburser 
a  counter  claim  which  might  have  been  avail- 
able against  the  agent's  principal.  Cullen  v. 
Dykes,  1852,  14  D.  370;  24  J.  177  * 

21.  Concurrent  Claims— Agent  Disburser 
—Decree  for  Expenses  —  Compromise  by 
Parties. — The  unsuccessful  party  in  an  action 
obtained  from  his  opponent,  upon  payment 
of  a  composition,  a  discharge  of  the  sum 
decerned  for,  and  of  the  expenses.  In  a 
suspension  of  a  charge  by  pursuer's  agent  as 
agent  disburser,  held  that  he  was  not  entitled 
to  plead  the  discharge  in  compensation, 
although  decree  was  not  taken  in  name  of  the 
agent  aisburser  for  two  years  thereafter.  Barr 
v.  Wotherspoon,  1850,  13  D.  305  ;  23  J.  133. 

22.  Concurrent  Claims— Agent  Disburser 
—Pursuer  on  Poors'  EolL— A  party  on  the 
poors'  roll  obtained  an  interim  award  of 
expenses.  Held  that  the  opposite  party  was 
entitled  to  set  off  against  this  award  a  decree 
for  expenses  obtained  by  him  at  a  former 
period  of  the  litigation,  before  the  other  party 
was  put  upon  the  poors'  roll ;  and  that  the 
fact  that  the  agent  in  favour  of  whose  client 
the  award  was  now  made  was  an  agent  for  the 
poor,  did  not  alter  the  general  rule.  Gordon  v. 
Davidson,  1865,  3  M.  938 ;  37  J.  494* 

23.  Concurrent  Claims  —  Decree  —  Ex- 
penses to  Defender— Assignation.— In  an 
action  at  the  instance  of  a  law  agent  as 
assignee  of  the  pursuer  for  payment  of  the 
sum  decerned  for,  held  that  the  defender  was 
entitled  to  plead  in  compensation  a  claim  for 
expenses  awarded  in  his  favour.  Livingston  v. 
Reid,  1833,  11  S.  878* 

24.  Concurrent  Claim  —  Mutuality  of 
Debt  and  Credit— Agent  and  Principal- 
Sale— Price— Action  by  Principal— Claim 
against  Agent.  —  Opinions  that  when  goods 
are  sold  bv  an  agent  as  such,  although  the 
name  of  the  principal  is  not  disclosed,  the 
buyer  is  not  entitled,  in  answer  to  a  claim  for 
the  price,  to  plead  compensation  in  respect  of 
a  debt  due  to  him  by  the  agent.  Lavaggi  v. 
Pirie  do  Sons,  1872,  10  M.  312  ;  44  J.  183  * 

25.  Concurrent  Claim— Agent  and  Prin- 
cipal—Undisclosed Principal— Bankruptcy 
of  Agent. — Circumstances  held  sufficient  to 
certiorate  a  purchaser  that  the  seller  was  acting 
as  agent  merely,  although  the  name  of  the 
principal  was  not  mentioned,  so  as  to  exclude 
a  plea  of  compensation  on  a  debt  due  to  the 
purchaser  by  the  agent  Fleming  v.  Finlay  de 
Co.,  1832, 10  S.  739 ;  7  Fac.  564  * 

26.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Agent  and  Principal- 
Undisclosed  Principal— A  merchant  em- 
ployed an  agent  to  sell  goods,  which  he  did  in 
nis  own  name,  without  disclosing  his  principal. 
Held  that  the  purchaser  was  entitled  to  com- 
pensate a  debt  due  to  him  by  the  agent  with 
the  price,  in  a  question  with  the  merchant. 
Baxter  v.  Bell  db  Maxwell,  17  Dec.  1800,  F.  C. ; 
M.  " Compensation"  App.  No.  4. 


27.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Sale— Agent  and  Princi- 
pal—Agent Transacting  in  His  own  Name. 
— In  an  action  by  a  principal  for  the  price  of 
goods  against  a  purchaser,  from  a  party  alleged 
to  have  acted  as  agent,  but  who  transacted  in 
his  own  name,  a  plea  of  compensation  by  a 
settlement  in  account  with  the  alleged  agent, 
sustained.  HUchner  db  Co.  v.  Stewart,  1803,  M. 
14206. 

28.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit  —  Sale  —  Bankruptcy  — 
Counter  Claim. — L  sent  to  H  a  parcel  of 
goods,  with  an  invoice  and  a  relative  letter 
specifying  the  price,  "at  which  price  I  trust 
you  will  take  it  to  account."  L  became  bank- 
rupt, indebted  to  H,  and  the  goods  were 
claimed  by  a  third  party  (who  alleged  that 
they  were  his  property,  and  that  L  was  his 
agent).  Held  that  they  had  been  sold  to  H 
as  the  property  of  L,  and  that  he  was  entitled 
to  compensate  the  debt  due  to  him  by  L  with 
the  price.  Gall  v.  Murdoch,  1821,  1  S.  75. 
Colquhoun  v.  Findlay,  Duff,  db  Co.,  15  Nov. 
1816,  F.  C  * 

29.  Concurrent  Claims— Agent  and  Prin- 
cipal—Mutuality of  Debt  and  Credit  — 
Bankruptcy. — A  trader  to  whom  goods  were 
consigned  bv  the  consignees  of  a  foreign 
merchant,  held  not  entitled  to  set  off  against 
these  goods,  to  the  prejudice  of  those  consignees, 
a  debt  due  to  him  bv  the  foreign  merchant 
who  had  become  bankrupt.  Anderson,  db  Co. 
v.  Collier,  1829,  7  S.  466* 

30.  Concurrent  Claims— Agent  and  Prin- 
cipal—Charge on  Bill— Debt  Admitted  by 
Principal. — The  acceptor  of  a  bill  drawn  on 
him  by  a  factor  in  his  own  name,  having  been 
charged  to  pay  it  by  the  factor,  a  note  of 
suspension  passed  on  caution  on  a  plea  of  com- 
pensation founded  on  a  debt  admitted  to  be 
due  by  the  principal  to  the  acceptor.  A  lexander 
v.  Menteath,  1846,  8  D.  810 ;  18  J.  435. 

31.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Agent  and  Principal- 
Bank. — A  bank  is  entitled  to  plead  compensa- 
tion upon  bills  discounted  by  its  agents,  tnough 
the  agents  be  liable  to  the  bank  in  payment  of 
the  bills.  Ferrier  v.  British  Linen  Co.,  20  Nov. 
1807,  F.  C. ;  M.  "Bank"  App.  No.  1. 

32.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Agent  and  Principal- 
Consignee. — Where  a  party  consigns  goods  in 
his  own  name  without  disclosing  the  real 
owner,  the  consignee  is  entitled  to  compensate, 
with  the  proceeds  of  the  goods,  debts  due  by 
the  consigner,  although  existing  prior  to  the 
consignment ;  and  he  cannot,  after  a  settlement 
with  the  consigner,  be  called  on  by  the  owner 
to  account  for  the  proceeds.  Johnston  v.  Scott 
db  Son,  14  Nov.  1818,  F.  C* 

33.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit  —  Broker  —  Insurance 
Premiums. — One  broker  employed  another  as 
his  agent  on  a  del  credere  commission  to  effect 
insurances,    and    died    indebted    in    certain 


1071 


COMPENSATION 


1072 


umiplifted  premiums.  Held  in  an  action  by 
the  representatives  of  the  deceased  broker  for 
a  separate  debt,  that  the  other  broker  was 
entitled  to  compensate  it  with  the  unuplifted 
premiums.  Freebairn  v.  Stevenson,  25  May 
1810,  F.  C. 

34.  Concurrent  Claims— Sale  of  Goods 
through  Broker  —  Claim  by  Merchant  — 
Claim  against  Broker.— A  party  who  obtains 
furnishings  from  a  merchant  through  a  broker 
is  not  entitled  to  resist  the  furnisher's  demand 
for  payment  by  pleading  compensation  on 
account  of  a  debt  due  by  the  broKer.  Circum- 
stances in  which  held  that  the  purchaser  had 
failed  to  prove  a  special  agreement  that  he  was 
to  deal  with  the  broker  as  sole  creditor.  Young 
<k  Son  v.  Liddell  <k  Co,,  1862,  14  D.  647; 
1  Stuart  605  * 

35.  Concurrent  Claims  —  Alimentary 
Annuity— Advances  to  Pay  Debts.— A  party 
having  granted  an  alimentary  annuity  in  trust 
for  his  brother,  held  not  entitled  to  retain  the 
annuity  in  compensation  of  sums  advanced  to 
the  brother  for  payment  of  debts  incurred  by 
him.    Menzies  v.  Martin,  1826,  4  S.  747.* 

36.  Concurrent  Claims— Bank— Bond— 
Promissory-Notes— Current  Account— An 

army  agent,  who  was  also  heir  in  possession 
under  an  unrecorded  entail,  granted  to  his 
bankers  a  bond  and  promissory-notes,  and 
deposited  collateral  securities ;  and  on  the 
evening  of  the  day  on  which  the  entail  was 
recorded,  a  balance  stood  in  his  current  account 
in  his  favour,  which  it  was  alleged  was  money 
specifically  appropriated  to  a  particular  account, 
but  sufficient  if  applied  to  the  bond  and 
notes  to  extinguish  or  reduce  the  debt.  The 
agent  became  bankrupt.  The  bankers  gave 
up  to  his  assignees  the  collateral  securities, 
and  adjudged  the  entailed  estate  for  the  debt 
in  the  bond  and  promissory-notes.  Held  in  a 
reduction  of  the  adjudication  by  a  succeeding 
heir,  that  the  balance  on  the  current  account 
fell  to  be  applied  to  the  debt  in  the  bond  and 
promissory-notes.  Ross  v.  Drummond,  1844, 
3  Bell  87.    Affg.  3D.  698* 

37.  Concurrent  Claims  —  Bill  of  Ex- 
change—Mutuality of  Debt  and  Credit- 
Counter  Claim  by  Drawee.— The  master  of  a 
ship  gave  a  draft  on  the  owners,  payable  to 
their  agents  at  a  foreign  port,  for  the  amount 
of  necessary  disbursements.  The  agents  in- 
dorsed the  bill  for  value.  Acceptance  was 
refused  by  the  owners,  on  the  ground  that  they 
had  claims  against  their  agents  exceeding  the 
amount  drawn  for.  In  a  question  with  the 
indorsee,  held  that  the  owners  were  entitled  to 
set  off  against  the  claim  for  disbursements 
their  claims  against  the  disbursers.  London 
Joint  Stock  Bank  v.  Stewart  d-  Co.,  1859,  21  D. 
1327 ;  31  J.  728.* 

38.  Concurrent  Claims  — Cash-Credit  — 
Sum  Due  to  Bank  under  Cash -Credit- 
Credit  of  Co-Obligants.—  Bill  of  suspension, 
at  the  instance  of  co-obligants  bound  conjointly 
and  severally  to  a  bank  for  a  cash-credit,  passed 


to  try  the  question,  whether  they  were  entitled 
to  set  off  the  balances  due  by  the  bank,  which 
had  then  failed,  to  two  of  their  number  against 
the  balance  due  under  the  cash-credit.  Dobson 
v.  Christie,  1835,  13  S.  582  ;  10  Fac  379. 

39.  Concurrent  Claim— Charge  on  Cash 
Bond. — Bill  of  suspension  passed  on  caution, 
aB  to  a  plea  of  compensation  against  a  charge 
on  a  cash  bond,  by  one  co-obligant  (holding  an 
assignation)  against  the  other.  Hill  v.  Kippen, 
1822,  2  S.  35. 

40.  Concurrent  Claims— Decree  for  Debt 
—Decree  for  Expenses— Law  Agent's  Lien. 
— A  party  held  a  decree  against  another,  who 
afterwards  obtained  decree  against  him  for  a 
smaller  sum,  being  the  expenses  of  a  process. 
Held,  in  a  suspension  of  a  charge  on  the  latter 
decree,  that  the  party  was  entitled  to  plead 
compensation  on  his  decree,  and  that  this 
could  not  be  prevented  bv  the  charger's  agent 
entering  appearance,  and  pleading  that  the 
charge  was  truly  given  for  his  behoof.  FUem- 
ing  v.  Love,  1839,  1  D.  1097 ;  14  Fac.  1097* 

41.  Concurrent  Claims— English  Decree 
— Scotch  Decree. — A  party  brought  an  action 
for  expenses  found  due  in  an  English  action, 
and  the  defender  pleaded  in  compensation  a 
decree  for  expenses  in  a  Court  of  Session 
action.  The  court  superseded  consideration  of 
the  cause  in  respect  there  was  prima  fade 
compensation,  until  the  pursuer  had  an  oppor- 
tunity of  stating  in  competent  form  his  ob- 
jections to  the  claim  on  which  the  plea  was 
founded.    Boy  v.  Paul,  1872,  9  S.  L.  ft.  625. 

42.  Concurrent  Claim— Donation  mortis 
causa  Revoked— Action  for  Repayment— 
Counter  Claim  for  Maintenance— Proof! — 
A  donor  revoked  a  mortis  causa  donation  of  a 
sum  of  money  and  sued  for  repayment.  Donee 
allowed  to  deduct  advances  subsequently  made 
by  her  to  donor,  and  charges  for  donor's  board. 
Held  that  the  counter  claim  was,  in  the  absence 
of  contradictory  evidences,  sufficiently  vouched 
by  defender's  oath  and  jottings  of  outlays. 
Macfarquhar  v.  APKay,  1869,  7  M.  766;  41 
J.  401* 

43.  Concurrent  Claims— Heritable  Bond 
—Payment— Prior  Claims  — Mutual  Dis- 
charge.— In  an  action  at  the  instance  of  the 
assignee  of  an  heritable  bond  brought  after  the 
death  of  the  cedent,  held  that  a  plea  of  com- 
pensation was  barred,  so  far  as  founded  on 
claims  anterior  to  the  bond,  by  mutual  general 
discharges  granted  of  even  date  with  the  bond  ; 
and  not  competent,  even  to  the  extent  of  the 
annual  rents  during  the  cedent's  life,  although 
the  bond  was  assigned  in  security.  CarticrigM 
v.  Grant,  1755,  1  Pat.  597.    Alt.  M.  2261. 

44.  Concurrent  Claim  —  Husband  and 
Wife— Bank  Stock  Purchased  with  Wife's 
Funds— Jus  mariti— Claim  by  Bank  against 
Husband.— Where  bank  stock  had  been  pur- 
chased with  the  money  of  a  wife  from  which 
the  jus  mariti  was  excluded,  held  that  although 
the  transfer,  which  was  made  in  name  of  the 
husband  and  wife,  did  not  set  forth  the  ex- 
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elusion,  the  bank  could  not  retain  the  stock 
in  payment  of  debt  due  by  the  husband. 
Gardner  v.  Royal  Bank  of  Scotland,  22  June 
1815,  F.  C. 

45.  Concurrent  Claims  —  Husband  and 
Wife  —  Discharged  Debtor  —  Claim  for 
Wife's  Maintenance  by  "Debtor.— Held  that 
a  party  who  had  consented  to  a  trust  deed  for 
creditors,  under  which  his  debtor  was  to  be 
discharged  on  obtaining  the  concurrence  of  a 
certain  number  of  the  creditors,  which  he 
obtained,  was  not  entitled  to  plead  compensa- 
tion on  his  debt  against  advances  made  for  his 
wife  by  his  debtor  subsequent  to  the  trust 
deed.     Scott  v.  Selbie,  1835,  13  S.  278  * 

46.  Concurrent  Claims  —  Husband  and 
Wife  — Heirs  Portioners  —  Purchase  by 
Husband— Claim  for  Price  by  other  Heirs 
Portioners  —  Assignee  — Jus  mariti  —  A 
party  sold  an  estate  under  burden  of  the  price, 
and  on  the  death  of  the  seller  the  purchaser's 
wife,  as  one  of  three  co-heiresses,  acquired 
right  to  one-third  of  the  price.  Thereafter  the 
purchaser  having  contracted  other  debt  his 
wife  along  with  him  assigned  her  third  share 
of  the  price  in  security  to  the  creditor.  The 
husband  having  failed  to  pay  the  price  the 
lands  were  judicially  sold  for  a  sum  insufficient 
to  pay  the  price.  Held  that  the  interest  accru- 
ing on  the  wife's  third  during  the  marriage 
fell  under  the  jus  mariti%  and  was  due  to  the 
two  other  co-heiresses,  preferably  to  her  assignee 
so  long  as  part  of  the  price  remained  unpaid. 
Goldie  v.  Napier,  1833,  11  S.  707;  1835,  1  S. 
&  M'L.  374. 

47.  Concurrent  Claims  —  Husband  and 
Wife  —  Jus  mariti  Excluded  —  Bill  of  Ex- 
change—Claim  by  Husband's  Creditor.— By 
contract  of  marriage  a  sum  of  £500  was  placed 
in  the  hands  of  a  trustee  for  behoof  of  the  wife 
and  children,  and  exclusive  of  the  jus  mariti ; 
and  it  was  invested  in  an  heritable  bond 
granted  by  the  trustee  over  his  own  estate, 
and  he  bound  himself  to  pay  it  to  the  husband 
in  trust  for  behoof  of  those  having  right  under 
the  contract.  On  the  sale  of  the  estate,  the 
purchaser  spontaneously  paid  the  £500  into 
the  husband's  bank  account,  and  the  husband 
thereupon  lent  it  to  a  third  party  on  a  bill 
payable  to  the  wife.  Held  that  the  bill  did 
not  fall  under  the  jus  mariti,  and  that  the 
borrower  could  not  plead,  against  payment  of 
the  bill,  compensation,  on  a  debt  due  to  him 
by  the  husband.  Nisbet  v.  Rennie,  1818, 
Hume  221. 

48.  Concurrent  Claim  —  Husband  and 
Wife— Jus  mariti— Contract  of  Separation 
—Debt  Due  by  Husband.— By  a  contract  of 
separation  spouses  agreed  that  the  wife  should 
enjoy  the  liferent,  and  their  daughter  the  fee, 
of  any  succession  acquired  bv  the  wife.  The 
wife's  brother  having  died,  she,  and  her 
husband  for  his  interest,  were  confirmed  his 
executors  inter  alia  to  a  debt  due  by  a  creditor 
of  the  husband.  Held  that  the  jus  mariti  was 
not  excluded  by  the  contract  and  that  the 
debtor  was  entitled  to  plead  in  compensation 


the  husband's  debt.     Wallace  v.  Lister,  1821, 
1  S.  20* 

49.  Concurrent  Claims  — Cross  Actions 
of  Divorce— Expenses— Husband  Successful 
in  both  Actions. — Counter  actions  of  divorce 
were  raised  by  spouses.  The  husband  obtained 
decree  and  the  wife's  action  was  dismissed  with 
expenses.  The  husband  having  been  found 
liable  in  the  expenses  of  his  own  action,  held, 
in  the  special  circumstances,  that  he  was 
entitled  to  set  off  the  expenses  found  due  to 
him  in  the  counter  action  against  the  expenses 
in  which  he  was  found  liable.  Craig  v.  Craig, 
1852,  14  D.  829 ;  24  J.  477  ;  1  Stuart  773  * 

50.  Concurrent  Claims— Law  Agent  — 
Account  —  Assignation  of  Claim.  —  The 
country  agent  in  a  sequestration  employed  a 
writer  in  Edinburgh  to  conduct  the  proceed- 
ings there,  who  debited  the  former  with  the 
expenses ;  and  on  the  sequestration  being 
wound  up  on  a  composition-contract,  the  bond 
for  these  expenses  was  taken  to  the  country 
agent,  as  the  sole  creditor,  with  the  knowledge 
of  the  Edinburgh  agent.  Held  that  the  claim 
was  transferred  to  the  country  agent,  and 
therefore  the  Edinburgh  agent  could  not  plead 
retention  or  compensation  against  a  creditor 
of  the  bankrupt.  Mackintosh  v.  Macdonald, 
1831,  9  S.  626. 

51.  Concurrent  Claims  — Law  Agent's 
Expenses— Mutual  Agreement— A  charge 
by  the  agent  of  a  purchaser  of  an  estate  for 
the  expense  of  making  up  titles  to  it,  and 
which  the  seller  had  agreed  to  defray,  cannot 
be  compensated  by  any  claims  competent  to 
the  seller  against  the  purchaser.  Pearson  v. 
Bushby,  10  Mar.  1814,  F.  C  * 

52.  Concurrent  Claims  —  Master  and 
Servant — Truck  Acts.  —  Manufacturers  are 
not  entitled  to  compensate  wages  due  to  their 
workmen  with  debts  incurred  by  the  workmen 
for  furnishings  at  stores  kept  by  the  manu- 
facturer, though  such  debts  were  voluntarily 
contracted  after  the  engagement  of  the  workers. 
Monteith  <k  Co.  v.  Blaekie,  1827,  5  S.  280: 
2  Fac.  170. 

53.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Sale.— Compensation  is 
not  pleadable  where  the  same  interests  are  not 
involved  in  both  transactions.  A  wife  sold 
an  estate,  part  of  the  price  being  secured  over 
it  by  an  heritable  bond.  The  husband,  on  her 
death,  received  payment  of  the  bond  and 
granted  a  discharge,  and  it  was  afterwards 
found  that  the  bond  belonged  in  fee  to  the 
son,  as  heir  of  the  wife,  and  to  the  husband  in 
liferent  only.  Held,  in  a  question  between  the 
husband  and  the  creditors  of  the  purchaser, 
that  he  was  not  entitled  to  compensate  the 
bond  with  a  debt  due  to  him  by  the  purchaser. 
Anderson  v.  Laidlaw,  1818,  Hume  123. 

Held  that  a  person,  not  being  a  mere  custodier 
of  goods,  but  the  proprietor  of  the  same,  under 
a  contract  of  sale,  was  entitled  to  compensate  a 
debt  due  to  him  bv  the  seller  against  the  price 
of  the  goods,  the  seller  having  become  bankrupt 
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shortly  after  the  sale.     Cunningham  v.  Meikle- 
john,  1872, 10  S.  L.  R.  1. 

54.  Concurrent  Claims  —  Action  by 
Executrix  —  Claim  against  Deceased  as 
Trustee. — In  an  action  by  an  executrix  against 
a  debtor  of  the  deceased  on  a  private  account, 
held  not  competent  for  the  debtor  to  plead  in 
compensation  a  claim  against  the  deceased  as 
trustee  on  a  private  estate.  Hay  v.  Brown, 
1825,  4  S.  344;  1  Fac.  175.  M'Leay  v. 
Thomson,  1825,  4  S.  161. 

55.  Concurrent  Claims  — Law  Agents' 
Accounts. — A  country  practitioner  was  em- 
ployed to  conduct  law  proceedings  for  behoof 
of  a  party  resident  in  Edinburgh  and  he 
communicated  with  the  party's  Edinburgh 
solicitor.  In  an  action  by  the  solicitor  against 
the  local  practitioner  for  payment  of  an 
account  incurred  to  him  for  other  business,  the 
latter  pleaded  in  compensation  the  account 
thus  incurred.  Held  that  there  were  no 
termini  habiles  for  the  plea.  Taylor  v.  Flower- 
dew,  1836,  15  S.  263. 

56.  Concurrent  Claims— Repayment  of 
Loan  — Counter  Claim  by  Defender  in 
Different  Capacity. — In  an  action  for  re- 
payment of  money  advanced  in  loan  to  the 
defender,  held  that  the  defender  could  not 
plead  in  compensation  certain  alleged  counter 
claims  competent  to  him  as  his  father's  execu- 
tor. Stuart  v.  Stuart,  1869,  7  M.  366 ;  41  J. 
213* 

57.  Concurrent  Claims  —  Parent  and 
Child— Bond  Granted  by  Father  in  Security 
of  Advances  from  Children's  Estate— In- 
terest— Aliment. — A  father  borrowed  from 
his  co-trustees  a  sum  which  had  been  be- 
queathed to  his  children  and  granted  a  bond 
for  the  principal  and  interest.  Held  that  he 
could  not  plead  against  a  claim  on  the  bond 
for  interest  that  he  had  extinguished  it  by 
alimenting  his  children.  Gait  v.  Boya\  1830, 
8  S.  332  ;  5.  Fac.  284.  Cf.  Menzies  v.  Living- 
stone,  1839,  1  D.  601  * 

58.  Concurrent  Claims  —  Parent  and 
Child. — Circumstances  in  which  the  doctrine 
of  compensation  applied  in  an  accounting 
between  a  father's  trustee  in  bankruptcy  ana 
a  son.    Fraser  v.  M'Gown,  1839,  2  D.  144* 

59.  Concurrent  Claims  —  Payment  — 
Settled  Account. — A  debtor  at  a  meeting 
for  settlement  of  accounts,  after  insisting  on 
counter  claims,  paid  a  sum  to  account,  and  the 
creditor  docqueted  the  account  as  "  settled  per 
stamp"  without  specifying  the  amount  paid 
or  mode  of  settlement.  Thereafter  the  credi- 
tor sent  a  stamped  receipt  acknowledging 
partial  payment  and  called  for  the  accounts 
of  the  counter  claims.  The  debtor  retained 
the  receipt  but  did  not  send  the  account  In 
an  action  for  the  balance,  held  that  the  counter 
claims  might  be  competently  pleaded  in 
compensation.  Napier  v.  Lang,  1834,  12  S. 
523. 


60.  Concurrent  Claims— Bent— Counter 
Claim  Acquired  mala  Ada — Compensation 
can  only  be  pleaded  upon  claims  acquired 
bona  fide.  Thus  where  a  party,  sued  for  rent, 
alleged  that  he  had  a  claim  against  another, 
and  purchased  articles  at  a  roup  with  a  view 
to  found  a  plea  of  compensation,  the  court 
refused  to  sustain  it.  Finuiyson  v.  Russell,  1829, 
7  S.  698  * 

61.  Concurrent  Claims  —  Reparation  — 
Defamation. — In  an  action  of  damages  for 
defamation  it  is  competent  to  plead  in  com- 
pensation slanderous  statements  made  by  the 
pursuer  of  and  concerning  the  defender. 
APGuffie  v.  M'Donnell,  1809,  Hume  63a 
Gibson  v.  Douglas,  1810,  Hume  639.  Goddard 
db  Co.  v.  Haddaway,  1816,  1  Mur.  156. 

62.  Concurrent  Claims— Reparation- 
Defamation  —  Individual  —  Statement  in 
Newspaper  Partly  Owned  by  other  Party.— 
In  an  action  for  defamation,  comvensatio 
injuriarium  is  pleadable  in  defence,  although 
the  defamation  against  the  pursuer  be  com- 
mitted by  the  defender  personally,  while  that 
against  the  defender  is  made  in  a  newspaper, 
of  which  the  pursuer  is  a  latent  proprietor. 
Edwards  v.  Mackintosh,  1824,  3  Mur.  380. 

63.  Concurrent  Claim— Sale  to  Heritable 
Creditor  —  Price  —  Amount  of  Bond  — 
Articles  of  Roup. — Bill  of  suspension  passed 
as  to  the  right  of  an  heritable  creditor  who 

Surchased  the  property  in  a  sale  under  the 
ankrupt  Act  to  retain  the  price  in  payment 
of  the  debt.  Marshall  v.  Sanders,  1824,  2  S. 
685* 

64.  Concurrent  Claim— Sale  of  Estate- 
Unpaid  Price — Rent. — In  an  action  at  the 
instance  of  creditors  of  the  purchaser  of  an 
estate  sold  under  burden  of  the  price  against 
the  seller's  heir  for  rents  while  in  possession, 
held  that  the  heir  was  entitled  to  retain  them 
in  security  and  payment  pro  tanto  of  the  price 
still  unpaid.  Goldie  v.  Crombie,  1822,  2  S.  33. 
Maitland  v.  Cockerell,  1827, 6  S.  109 ;  3  Fac.  89  * 

65.  Concurrent  Claims— Sale  — Price  — 
Counter  Claim    Acquired    mala  fide.— A 

party,  who  had  executed  a  poinding  of  the 
furniture  of  a  person  by  whom  a  disposition 
omnium  bonorum  was  subsequently  granted  to 
a  trustee  for  behoof  of  creditors,  purchased  it 
from  the  trustee,  keeping  the  poinding  con- 
cealed. Held  that  he  was  not  entitled  to 
withhold  payment,  and  apply  the  price  in 
satisfaction  of  the  debt.  Munro  v.  Hogg,  1830, 
9  S.  171  * 

66.  Concurrent  Claim— Sale  — Price  — 
Counter  Claims  —  Mala  fides  —  Mora.  — 

Where  a  party  bought  cattle  in  1828  for  a 
price  to  be  immediately  paid,  a  plea  of  com- 
pensation founded  on  a'bill  dated  in  1815,  and 
a  diligence  thereon,  was  repelled  as  not  in  bona 
fide.    Lawson  v.  Burman,  1831,  9  S.  478. 

67.  Concurrent  Claims— Set  oft — A  dis- 
charged bankrupt  obtained  decree  against  a 
creditor  for  a  debt  due  prior  to  the  seques- 
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tration.  In  an  action  against  the  bankrupt, 
held  that  the  creditor  having  obtained  reduc- 
tion of  the  discharge  was  entitled  to  plead  in 
compensation  of  his  claim  the  amount  of  the 
decree  and  the  composition.  Baillie  v.  Young, 
1837,  16  S.  294  * 

68.  Concurrent  Claims— Stipend— Debt 
Dne  to  Heritor.— Held  that  as  a  minister's 
stipend  may  be  arrested,  a  heritor  who  was  a 
creditor  of  a  minister  might  retain  what  was 
payable  by  him  in  satisfaction  of  the  debt. 
Smith  v.  E.  of  Moray,  13  Dec.  1815,  F.  C.  Lord 
Dundas  v.  Wight,  1823,  2  S.  327,  559.  Monro 
v.  Robertson,  1809,  Hume  121  * 

69.  Concurrent  Claims— Trust— Share  in 
Ship— Debt  Due  by  Trustee  to  Ship— Title 
to  Sua — A  party  was  ex  facie  the  registered 
owner  of  the  share  of  a  ship,  but  truly  held 
it  as  trustee  for  a  company,  of  which  the  ship's- 
husband  was  a  member  and  was  aware  of  the 
fact.  Held  that  the  ship's -husband  could  not 
plead  in  compensation  a  debt  due  to  him  by 
the  trustee  (who  was  now  bankrupt)  against 
a  claim  by  the  company  for  freights.  Lumsden 
v.  Allan,  1823,  2  S.  585* 

70.  Executor-Nominate— Creditor.— An 

executor-nominate,  who  was  a  creditor  of  the 
defunct,  duly  confirmed  and  not  interpelled 
by  legal  diligence  within  six  months  from  the 
party's  death,  held  entitled,  in  a  question  with 
other  creditors,  to  retain  in  payment  the  funds 
in  his  hands  prior  to  diligence,  or  a  judicial 
claim  by  the  other  creditors.  Macleod  v. 
Wilson,  1837, 15  S.  1043 ;  12  Fac.  950  * 

71.  Liquid  and  Illiquid— Account— Claim 
of  Damages  Proved. — In  an  action  for  an 
account  for  repairing  and  re-coppering  a  vessel 
by  the  same  parties  who  had  originally 
coppered  it,  held,  after  proof  of  his  averments, 
allowed  of  consent,  that  the  defender  was  en- 
titled to  set  off  against  the  account  a  claim 
of  damages  founded  upon  previous  defective 
work.  Hunter  v.  Mitchell,  1858,  20  D.  1353 ; 
30  J.  46* 

72.  Liquid  and  Illiquid  —  Action  ad 
factum  prastandum  — Damages— Liquid 
Debt. — In  an  action  ad  factum  pr (est  andum  and, 
alternatively,  for  damages,  held  that  defender 
was  entitled  to  plead  in  compensation  a  liquid 
debt  arising  out  of  a  separate  and  subsequent 
transaction.  Auld  v.  Riddell,  5  July  1810,  F.  C  * 

73.  Liquid  and  Illiquid— Admission  of 
Indebtedness— Alleged  Counter  Claima— 
The  defender  in  an  action  on  an  account,  said 
he  "believed  the  account  to  be  correct,"  but 
denied  resting-owing,  in  respect  of  certain 
unconatituted  and  denied  counter  claims  of 
damages  arising  out  of  transactions  prior  in 
date  to  the  first  item  in  the  account.  Held 
that  he  must  be  taken  to  have  admitted  the 
claim  in  the  account,  and  that  he  was  not 
entitled  in  that  action  to  proof  of  his  alleged 
illiquid  claim  of  damage.  Scottish  N.-E. 
Rly.  Co.  v.  Napier,  1859,  21  D.  700  ;  31  J.  350. 
Miller  v.  Baird,  1819,  Hume  480.  Mackenzie 
v.  Scott,  1830,  8  S.  436  * 


74.  Liquid  and  Illiquid  —  Agent  and 
Client— Advances  by  Agent— Accounting 
— Sist  of  Process. — A  party  sued  for  payment 
of  acceptances  found  in  his  deceased  agent's  re- 
positories, held  not  entitled  on  a  plea  of  com- 
pensation founded  on  vague  allegations  of 
intromissions,  to  have  the  process  sisted  till 
the  issue  of  an  accounting,  he  admitting  in  his 
correspondence  that  the  agent  had  made  great 
advances  in  his  behalf.  Ewing  v.  E.  of  Strath- 
more,  1832,  6W.&S.  56.    Affg.  4  S.  310* 

75.  Liquid  and  Illiquid— Bankruptcy- 
Claim  by  Trustee  on  Bill— Intromission 
with  Debtor's  Goods— Balancing  of  Ac- 
counts.— The  ordinary  rule  that  there  can  be 
no  compensation  between  liquid  and  illiquid 
claims  is  ecjuitablv  relaxed  with  reference  to 
the  balancing  of  accounts  in  bankruptcy. 
After  the  insolvency  of  the  drawer  of  a  bill, 
the  acceptor,  who  was  sued  for  payment  by 
the  drawer's  trustee  under  a  trust  deed  for 
creditors,  pleaded  in  compensation  that  the 
debt  was  extinguished  by  the  drawer's  intro- 
mission with  the  acceptor's  crop  and  stocking, 
which  he  had  authorised  the  drawer  to  sell  off, 
and  to  pay  himself  out  of  the  proceeds ;  and 
productions  were  made,  which  tended  to  show 
that  the  drawer  had  so  acted  and  received 
funds.  Held  that  the  acceptor  was  entitled  to 
prove  his  defence.  Gow  v.  M'GounJs  Trs.* 
1844,  16  J.  516. 

76.  Liquid  and  Illiquid— Bill  of  Exchange 
—  Payment  —  Counter  Claim  Unconsti- 
tuted. — It  is  no  defence  to  an  action  on  a 
bill  of  exchange  that  the  defenders  have  an 
illiquid  claim  against  the  pursuer  for  a  sum  to 
be  ascertained  by  an  accounting  between  the 
parties.  Blair  Iron  Co.  v.  Alison,  1855,  18  D. 
(H.  L.)  49 ;  27  J.  614.  Monro  v.  Monro,  1823, 
2  S.  200.  Macrae  v.  Macdowall,  1839, 1  D.  817. 
Edwards  v.  Adam,  1821,  1  S.  27* 

77.  Liquid  and  Illiquid  —  Promissory- 
Note  at  Twelve  Months  Retained  in  Se- 
curity of  Cash  Advances— Charge  for  Pay- 
ment—Defence, Presentation  for  Payment. 

— A  party  placed  a  promissory-note  at  twelve 
months'  date  (granted  to  him  for  accommoda- 
tion) in  the  hands  of  a  bank,  who  did  not 
discount  it,  but  retained  it  during  its  currency, 
and  (as  they  alleged)  on  the  faith  of  it,  gave 
him  advances  on  other  bills  brought  by  him 
for  discount.  A  note  of  suspension  by  the 
granter  of  a  charge  by  the  bank,  on  the  ground 
that,  having  been  lodged  with  the  bank  for 
the  purpose  of  discount,  they  were  not  entitled 
in  the  absence  of  special  agreement  to  apply  it 
in  compensation  of  the  balance  on  the  general 
account  of  the  party  depositing  it,  refused. 
Glen  v.  National  Bank,  1849,  12  D.  353 ;  22  J. 
79* 

78.  Liquid  and  Illiquid  —  Promissory- 
Note  —  Action  for  Payment — Alleged 
Balance  Due  in  Pending  Action— Motion  to 
Conjoin. — In  an  action  for  payment  of  a  pro- 
missory-note, held  that  the  defender  was  not 
entitled  to  plead  in  compensation  bills  pre- 
viously assigned  in  security,  and  alleged  to  be 
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in  excess,  of  claims  against  him  in  a  pending 
action  at  the  instance  of  the  same  party. 
Motion  to  conjoin  refused.  Smith  v.  Drummoiid, 
1829,  7  S.  816. 

79.  Liquid  and  Illiquid— Bond  of  An- 
nuity—Arrears— Disputed  Counter  Claim. 

— A  disputed  claim  cannot  be  set  off  against 
a  liquid  sum  of  arrears  due  under  a  bond. 
Hamilton  v.  Wright,  1839,  2  D.  86 ;  15  Fac. 
135* 

80.  Liquid  and  Illiquid— Bond  of  Provi- 
sion—General Claim  for  Alimentary,  etc.. 
Debts. — A  general  claim  for  alimentary  ana 
other  debts  held  no  defence  to  a  claim  for 
payment  under  a  bond  of  provision.  Thomson 
v.  Thomson,  1829,  8  S.  267.  Gall  v.  Boyd,  1830, 
8  S.  332 ;  5  Fac.  284* 

81.  Liquid  and  Illiquid  — Cautioner  — 
Charge  on  Bill— Claim  by  Principal  Debtor 
—Mutuality  of  Debt  and  Credit— One  of 
two  co-obligants  in  a  bond  having  become  bank- 
rupt, the  other  as  cautioner  granted  his  own 
bill  for  the  amount  of  the  debt.  In  a  suspen- 
sion of  a  charge  on  the  bill,  held  that  the  debtor 
could  not  plead  in  compensation  certain  alleged 
claims  due  by  the  cnarger  to  the  insolvent 
co-obligant.  APNeill  v.  Falconer,  1824,  3  S. 
204.  Gardiner's  Exrx.  v.  Bennett,  1839,  2  D. 
155* 

82.  Liquid  and  Illiquid— Constitution- 
Competition. — An  heir  of  entail  in  possession, 
having  in  virtue  of  a  reserved  power  appor- 
tioned provisions  granted  to  his  younger 
children  in  terms  of  the  Aberdeen  Act,  further 
provided  that  out  of  the  sum  left  to  one 
vounger  son.  A,  he  should  repay  his  brother, 
D,  certain  advances  made  by  D  on  his  behalf. 
In  a  multiplepoinding  brought  by  D,  who  had 
succeeded  to  the  entailed  estate,  held  that  D 
in  a  competition  with  A's  assignee  was  only 
entitled  to  plead  in  compensation  claims 
by  him  against  A,  duly  constituted  and  sub- 
sisting at  the  date  of  lodging  the  assignee's 
claim.  Campbell  v.  Campbell,  1860,  23  D.  159 ; 
33  J.  76* 

83.  Liquid  and  Illiquid  —  Charge  on 
Decree  in  foro  —  Counter  Claim  against 
Party  on  Poor's  BolL — It  is  incompetent  to 
suspend  a  charge  given  on  a  decree  in  foro  by 
a  party  on  the  poor's  roll,  on  the  ground  of 
illiquid  counter  claims,  which,  if  constituted 
by  decree,  could  not  be  paid.  Dunbar  v. 
Davidson,  1826,  4  S.  824.* 

84.  Liquid  and  Illiquid  —  Deathbed  — 
Seduction  of  Deed— Counter  Claim  against 
Oranter. — Question  whether,  in  a  reduction  of 
a  deed  ex  facie  gratuitous,  on  the  ground  of 
deathbed,  it  is  competent  to  set  off  claims  of 
the  disponee  against  the  granter  of  the  deed. 
Craig  v.  Jack,  1857,  19  D.  747  ;  29  J.  348. 

85.  Liquid  and  Illiquid  —  Arrears  of 
Aliment— Decrees  against  Pursuer.  —  Held 
that  decrees  against  a  pursuer  were  pleadable 
against  a  claim  for  twenty  years'  arrears  of 
alimentary  payments.  Drew  v.  Drew,  1870, 
9  M.  163  ;  43  J.  62* 


86.  Liquid  and  Illiquid  —  Decree  for 
Expenses — Admitted  Debt.  —  In  an  action 
raised  at  the  instance  of  A  for  a  sum  of 
expenses  to  which  he  had  been  found  entitled, 
with  the  concurrence  of  his  agent  (in  whose 
name  the  decree  had  gone  out),  for  his  right 
and  interest  in  that  decree,  held  that  as  A 
appeared  from  the  summons  to  be  the  real 
pursuer,  a  defence  of  compensation  founded 
on  an  admitted  debt  was  pleadable  against 
him,  although  it  might  not  be  pleadable 
against  the  agent  Harvie  v.  Muir,  1843,  5  D. 
1113  ;  15  J.  446. 

87.  Liquid  and  Illiquid  —  Decree  of 
Expenses  —  Charge  —  Counter  Claim  in 
another  Process. — Held  that  a  charge  upon 
a  decree  for  expenses  could  not  be  suspended 
upon  the  ground  of  a  counter  claim,  then 
pending  in  another  process,  for  the  price  paid 
for  an  assignation,  for  which  the  charger  was 
bound  to  account.  Wright  v.  Hamilton,  1843, 
6  D.  185. 

88.  Liquid  and  Illiquid  —  Decree  for 
Expenses  —  Charge  —  Counter    Claim.  — 

Where  decree  for  expenses  has  gone  out,  and 
a  charge  is  given  in  name  of  the  party,  and 
the  agent  notifies  that  they  are  to  be  paid  to 
him,  the  debtor  cannot  set  off  against  them 
a  liquid  counter  claim  due  to  him  by  the 
party.    Mackenzie  v.  Ross,  1823,  2  S.  401* 

89.  Liquid  and  Illiquid— Decree  in  foro 
—Claim  for  Alleged  Advances.  —  A  plea 

of  compensation  against  a  sum  in  a  decree  in 
foro,  founded  on  an  unvouched  claim  for 
alleged  advances,  repelled.  Dickson  v.  Dickson, 
1826,  5  S.  43. 

90.  Liquid  and  Illiquid  —  Charge  on 
Decree  —  Counter  Claim  Denied  —  Plea 
after  Decree. — In  a  suspension  of  a  charge  on 
a  decree  for  payment,  a  plea  of  compensation 
repelled,  in  respect  that  the  document  of  debt 
founded  on  was  unconstituted  and  denied. 
Question  as  to  plea  being  stated  tempestive. 
Thorns  v.  Thorns,  1868,  5  S.  L.  R.  561. 

91.  Liquid  and  Illiquid— Decree  Arbitral 
—Award  — Counter  Claim  Denied.— In  an 

action  against  a  railway  company  for  damages 
found  due  to  a  proprietor  under  a  decree- 
arbitral,  held  that  the  defenders  were  not 
entitled  to  plead  compensation,  in  respect  of 
deposit  and  arrears  of  calls  on  shares  of  which 
the  pursuer  denied  that  he  was  the  holder. 
Kerr  v.  Fife  &  Kinross  Rly.  Co.,  1860,  22  D. 
564 ;  32  J.  200.  Mitchell  v.  MticheU,  1822, 
1  S.  451* 

92.  Liquid  and  Illiquid  —  Company  — 
Liquidation  — Calls  — Charge  on  Decree- 
Counter  Claim  of  Damage.  —  An  illiquid 
claim  of  damage  against  a  company  in  liauida- 
tion  is  not  a  ground  of  suspension  of  a  charge 
on  a  decree  obtained  against  a  contributorv  for 
payment  of  calls;  but  opinion,  that  a  claim 
for  furnishings  to  the  liquidators,  unconsti- 
tuted, but  to  which  they  had  no  objection  to 
state,  might  be  given  credit  for.  Urie  v. 
Lumsden,  1859,  22  D.  38 ;  32  J.  20. 
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93.  Liquid  and  Illiquid  —  Charge  on 
Decree— Alleged  Sale.— In  a  suspension  of  a 
charge  on  a  decree  inforo,  a  plea  of  compensa- 
tion founded  on  the  price  ot  goods  delivered 
under  an  alleged  sale,  repelled.  Hagart  v. 
Stark,  1830,  8  S.  852. 

94.  Liquid  and  Illiquid  —  Charge  for 
Payment  —  Conditional  Acknowledgment 
of  Illiquid  Claima — A  conditional  acknow- 
ledgment of  illiquid  claims  held  no  bar  to 
diligence  for  a  liquid  debt,  the  condition  not 
having  been  purified.  Clarke  v.  JVilson,  1830, 
8  S.  1025  * 

95.  Liquid  and  Illiquid  —  Damages  — 
Verdict  Applied  —  Motion  to  Supersede 
Extract  Pending  Constitution  of  Counter 
Claim. — After  a  verdict  of  damages  had  been 
applied,  the  court  refused,  on  a  motion  by  the 
unsuccessful  party  to  supersede  extract  till 
the  result  of  an  action  of  count  and  reckoning 
at  his  instance,  then  in  dependence,  so  as  to 
enable  him  to  constitute  certain  counter 
claims,  and  compensate  them  with  the 
damages.  Lawson  v.  Drysdale,  1844,  7  D.  153  ; 
17  J.  74. 

96.  Liquid  and  Illiquid  —  Damages  — 
Verdict  —  Compensation  Alleged  but  not 
Pleaded  in  Defence.  —  In  an  action  of 
damages  the  defender  alleged  counter  claims, 
but  omitted  to  state  a  plea  of  compensation ; 
and  a  verdict  having  been  found  awarding 
damages  to  the  pursuer,  the  court  (there  being 
no  opposition)  allowed  the  defender  to  put  a 
plea  of  compensation  on  record  ;  but  there- 
after, the  claims  being  illiquid,  the  plea 
repelled.  Heddle  v.  Baikie,  1846,  1847,  9  D. 
197,  1254  ;  19  J.  69,  540  * 

97.  Liquid  and  Illiquid  —  Entail  — 
Meliorations  —  Burden  upon  Entailed 
Lands  Allowed  to  Accumulate  by  Prior 
Heir.  —  An  heir  of  entail  may  compensate  a 
claim  for  meliorations  under  10  Geo.  in.  c.  51, 
by  a  debt  arising  in  consequence  of  the  prior 
heir  having  allowed  provisions  to  a  widow, 
secured  upon  the  entailed  estate,  to  accumu- 
late. Stirling  v.  Dalrymple,  14  Dec.  1814, 
F.  C. 

98.  Liquid  and  Illiquid  —  Entail  — 
Melioration  by  Preceding  Heir— Claim  in 
Pending  Action. — A  plea  of  compensation 
on  illiquid  claims  by  an  heir  of  entail  in  a 
pending  action  against  the  expenses  of 
inprovements  on  the  estate,  repelled.  Grierson 
v.  Agntw,  1821,  1  S.  191. 

99.  Liquid  and  Illiquid— Executor  and 
Legatee  —  Bond  —  Payment  —  Legacy  — 
Probative  Deed. — In  an  action  by  an  executor 
qua  next  of  kin  for  payment  of  a  sum  of  money 
under  a  bond,  the  defender  pleaded  in  com- 
pensation a  legacy  of  like  amount  bequeathed 
to  him  by  the  deceased.  Held  that  the  legacy 
was  payable  though  the  testament  was  vitiated 
as  to  the  nomination  of  the  executor,  and  plea 
sustained.  Kemps  v.  Fergusson,  2  Mar.  1802. 
F.  C. :  M,  16949. 


100.  Liquid  and  Illiquid— Executor— 
Legacy— Counter  Claim  against  Legatee- 
Proof — A  party  having  brought  an  action  for 
payment  of  a  legacy,  and  compensation  being 
pleaded  upon  an  alleged  debt,  held  that  there 
was  no  satisfactory  evidence  of  the  debt. 
Reid  v.  Hope's  Trs.,  1825,  1  W.  &  S.  172. 
Revg.  2  S.  408. 

101.  Liquid  and  Illiquid— Freight— Bills. 

— The  purchaser  of  goods  held  entitled  to 
plead  compensation  against  a  charge  on  the 
bills  he  had  granted  for  the  price  in  respect 
of  a  claim  by  him  against  the  seller  for  freight 
which  he  (the  purchaser)  had  paid.  Haig  v. 
Hannay,  1813,  5  Pat.  703  ;  1  Dow  259. 

102.  Liquid  and  Illiquid  —  Freight  — 
Damages. — A  cargo  of  flour  being  damaged 
in  a  carrying  vessel  in  consequence  of  im- 
proper stowage,  from  want  of  dunnage,  the 
owner  held  entitled  to  compensate  the  claim 
for  freight  by  the  counter  claim  of  damage. 
Taylor  v.  Forbes,  1830,  9  S.  113* 

103.  Liquid  and  Illiquid  —  Freight  — 
Claim  for  Short  Delivery. — In  an  action  by 
a  shipowner  for  freight,  held  that  the  consignee 
might  set  off  the  value  of  the  grain  in  bags 
short  delivered.  Shankland  v.  Athya  ds  Co., 
1865,  3  M.  810  ;  37  J.  413* 

104.  Liquid  and  Illiquid— Insurance- 
Action  for  Premium— Disputed  Claim  for 
Loss. — Premiums  of  insurance  must  be  paid 
ante  omnia,  and  cannot  be  retained  in  com- 
pensation of  an  alleged  and  disputed  loss 
incurred  during  the  voyage.  Lillie  v. 
M'Kissock  &  Co.,  24  Nov.  1818,  F.  C. 
Ferrier  v.  Sandeman,  29  June  1809,  F.  C. 
Bertrams  v.  Hodge,  30  Nov.  1810,  F.  C.  Allan 
db  Sons  v.  Broadfoot,  1830,  8  S.  615  * 

105.  Liquid  and  Illiquid— Insurance- 
Premium  Unpaid— Bankruptcy  of  Insurer. 

— The  bankruptcy  of  the  insurer,  while  the 
risk  is  undetermined,  does  not  entitle  the 
insured  to  retain  the  unpaid  premium  in 
security  pro  tanto  of  the  contingent  loss. 
Selkrig  v.Pitcairn  db  Scott,  14  June  1808,  F.  C. ; 
M.  "  Insurance  "  App.  No.  10.* 

106.  Liquid  and  Illiquid— Interest— Plea 
of  Previous  Overpayment.— In  an  action  for 
payment  of  interest,  compensation  was  pleaded 
in  respect  of  overpayment  of  previous  instal- 
ments. The  pursuer  having  proved  her  title 
to  the  previous  instalments,  the  plea  was 
repelled.    Buchan  v.  Scott,  1830,  8  S.  463. 

107.  Liquid  and  Illiquid— Judicial  Factor 
—  Decree— Future  Expensea— A  judicial 
factor,  alleged  to  have  violated  the  rules  of 
the  Act  of  Sederunt,  held  not  entitled  to  retain 
a  sum  for  which  interim  decree  was  issued,  in 
compensation  of  the  eventual  expenses  of  pro- 
cess.    Cranstoun  v.  Scott,  1824,  2  S.  783  * 

108.  Liquid  and  Illiquid— Lease— Bent 
—Claim  of  Damage.— The  tenant  of  a  stone 
quarry  held  not  entitled  to  plead  retention  of 
rent,  to  compensate  an  illiquid  claim  of 
damage.    Johnston  v.  Inglis,  1832,  10  S.  260 ; 
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7  Fac.  205.  Bowie  v.  Duncan,  1807,  Hume  839. 
Dun  v.  Craig,  1824,  3  S.  274.  Mowat  v. 
Denham,  1828,  7  S.  88.  Hill  v.  Gordon,  1834, 
13  S.  88  * 

109.  Liquid  and  Illiquid— Lease— Herit- 
able Creditor— Meliorations— Mutual  Con- 
tract.—A  proprietor  stipulated  in  a  lease, 
that  the  tenant  should  be  repaid  his  meliora- 
tions at  the  expiry  of  the  lease,  and  this 
stipulation  was  made  bona  fide  in  the  fair 
administration  of  the  estate.  Held,  in  a 
question  with  an  heritable  creditor  whose  debt 
was  incurred  subsequent  to  the  lease,  that  the 
tenant  was  entitled  to  retain  the  rents  due  at 
the  end  of  the  lease,  in  extinction  of  the  sum 
due  for  meliorations.  Stewart  v.  M'Ra  <k 
Campbell,  1834,  13  S.  4,  7 ;  10  Fac.  1,  5. 
Stewart  v.  Rose,  1816,  Hume  229.  Heriot  v. 
Halket,  1825, 3  S.  479.  Macrae  v.  Gordon,  1842, 
4  D.  1310 ;  14  J.  423* 

110.  Liquidand  Illiquid— Lease— Mutual 
Contract  —  Arrears  of  Bent  — Claim  of 
Damages  Pending  Lease.— ift/d  that  a  tenant 
was  not  entitled,  pending  the  lease,  to  plead  in 
compensation  of  the  rents  due  by  him  illiquid 
claims  of  damages  against  his  landlord,  in 
respect  of  alleged  failure  to  perform  certain 
obligations  in  the  lease.  MtRae  v.  MPherson, 
1843,  6  D.  302  ;  16  J.  169* 

111.  Liquid  and  Illiquid— Lease— Bent 
—  Counter  Claim  —  Objection  to  Plea 
Waived. — A  tenant  in  a  process  of  sequestra- 
tion having  consigned  the  rent,  and  pleaded 
compensation  on  a  prescribed  bill,  the  landlord 
(who  was  held  to  have  waived  any  objection 
to  the  admissibility  of  the  plea)  ordered  to 
produce  extracts  from  his  books  to  prove 
resting-owing.  Blair  v.  Robson,  1822,  1  S. 
470* 

112.  Liquid  and  Illiquid— Lease— Bent 
—Meliorations— Prescription.— A  landlord 
held  entitled  to  plead  compensation,  as  against 
a  claim  by  the  tenant  for  meliorations,  in 
respect  of  the  rents  withheld  by  the  tenant 
although  as  to  these  rents  the  term  of  the 
quinquennial  prescription  had  elapsed.  Nicol- 
son  v.  M'Alister's  Trs.,  1832, 10  S.  759* 

113.  Liquid  and  Illiquid— Lease— Bent 
—Claim  for  Damages  by  Tenant— Consigna- 
tion.— While  mutual  actions  were  depending 
between  a  landlord  and  tenant  for  rent  ana 
damages  respectively,  one  and  a  half  year's 
rent  fell  into  arrear  during  the  currency  of 
the  lease.  The  court  ordained  the  tenant  to 
consign  these  arrears  in  the  meantime,  although 
he  alleged  that  the  action  of  damages  at  his 
instance  was  ready  to  be  sent  to  the  jury  roll. 
Carruthers  v.  Thomson,  1836,  14  S.  691. 

114.  Liquid  and  Illiquid  —  Lease  —  Re- 
moving—Act  of  Sederunt  1756— Decree 
for  Damages  Prior  to  Decree  of  Removing. 

— Held  that  a  decree  for  damages  against  a 
landlord  for  non-implement  of  certain  stipul- 
ated conditions  in  the  lease,  formed  a  good 
ground  of  suspension  of  a  decree  of  removing 
under  the  Act  of  Sederunt   1756,  although 


that  decree  was  prior  in  date  to  the  decree  of 
damages,  but  the  damages  were  due  prior  to 
the  date  of  the  decree  of  removing,  and  of 
sufficient  amount  to  compensate  the  year's  rent 
on  which  the  action  of  removing  was  founded. 
Graham  v.  Gordon,  1843,  5  D.  1207* 

115.  Liquid  and  Illiquid  —  Lease  Ter- 
minated during  Currency  —  Expense  of 
Repairs  by  Landlord— Tenant's  Claim  for 
Damages  under  Lease.— On  the  desertion  of 
a  tenant  before  the  expiry  of  the  lease,  the 
landlord  is  entitled  to  set  off  against  the 
tenant's  claim  of  damages  under  a  clause  in 
the  lease,  a  claim  for  repairing  fences. 
Young  v.  CoWs  Trs.,  1832,  10  S.  666* 

116.  Liquid  and  Illiquid  —  Lease  — 
Arrears  of  Rent— Unconstituted  Claim  by 
Tenant  in  Pending  Action— Sist  Refused 
Pending  Constitution. — In  an  action  for 
arrears  of  rent,  in  which  the  defender  pleaded 
payment  of  at  least  a  great  part  of  the  sum 
sued  for,  the  court  refused  to  allow  the  process 
to  be  sisted,  to  enable  the  defender  to  establish 
a  counter  claim  of  damages,  which  he  was  in 
the  course  of  doing  by  a  separate  action. 
Thomson  v.  Pardon,  1849,  11  D.  1113;  2U. 
426* 

117.  Liquid  and  Illiquid— Lease— Decree 
for  Arrears  of  Bent— Sequestration  for 
Bent— Surplus  Proceeds— Becompensation 
—Unconstituted  Claim  by  Tenant—  Held 
that  a  landlord  was  entitled  to  set  off  against 
a  claim  by  his  tenant  for  the  surplus  proceeds 
of  a  sale  under  a  warrant  of  sequestration, 

Erevious  arrears  for  which  he  held  decree ; 
ut  that  the  tenant  was  not  entitled  to  reconi- 
pensate  by  counter  claims  for  which  he  had 
raised  action,  but  had  not  obtained  decree. 
Cargill  v.  Baxter,  1829,  7  S.  662  * 

118.  Liquid  and  Illiquid— Master  and 
Servant  —  Wages  —  Counter  Claim  of 
Damages. — In  an  action  by  a  manager  of  a 
farm  for  payment  of  four  years'  wages,  a 
defence  that  damage  had  been  incurred  by  his 
neglect  and  misconduct,  which  was  not  found 
fault  with  at  the  time,  repelled  as  affording  a 
plea  of  compensation.  Tait  v.  Mackintosh, 
1841,  16  Fac.  658. 

119.  Liquid  and  Illiquid— Master  and 
Servant  — Wages  — Cautionary  Obligation 
by  Servant. — Held  that  a  master  is  not  entitled 
to  plead  compensation  or  retention  of  wages 
due  to  a  servant,  on  an  illiquid  claim  arising 
out  of  a  cautionary  obligation  granted  by  him 
for  a  fellow-servant.  Logan  v.  Stephen,  1850, 
13  D.  262  ;  23  J.  89. 

120.  Liquid  and  Illiquid  —  On  what 
Claims  Pleadable. — Compensation  can  only 
be  pleaded  on  liquid  claims  and  does  not  apply 
where  both  parties  have  to  prove  their  claims. 
Johnston  v.  Robertson,  1861,  23  D.  646 ;  33  J. 
335* 

121.  Liquid  and  Illiquid  —  Contract— 
Non-Completion— On  what  Claims  Plead- 
abla — Held  that   a   claim    for  damages   for 
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non-completion  of  a  contract  not  objected  to  as 
being  illiquid  might  competently  be  set  off 
against  a  claim  for  work  done,  for  materials 
and  for  use  of  tools  in  completing  the  contract 
but  not  against  a  claim  for  illegal  detention  of 
tools  after  the  contract  was  completed.  Kerr  v. 
Dundee  Gas  Co.,  1861,  23  D.  343 ;  33  J.  170  * 

122.  Liquid  and  Illiquid  —  Payment  - 
Damages. — An  agent  who  had  received  money 
on  behalf  of  his  constituent,  held  not  entitled 
to  plead  in  compensation  a  claim  of  damages 
against  him.  Campbell  v.  Little,  1823,  2  S. 
484* 

123.  Liquid  and  Illiquid  —  Payment— 
Damagea — An  illiquid  claim  of  damages, 
from  misdirection  of  a  parcel  containing  goods, 
not  brought  forward  till  a  late  period  of  an 
action  for  payment,  repelled  as  a  ground  for 
retention  of  the  price.  Hume  v.  Walkers  db 
Co.,  1826,  4  S.  383. 

124.  Liquid  and  Illiquid  —  Payment— 
Damages— Concurrent  Claima— A  claim  of 
damages  arising  out  of  negligence  in  one  piece 
of  business  cannot  be  pleaded  in  compensation 
of  accounts  for  business  done  under  other 
contracts  of  employment.  Burt  v.  Bell,  1861, 
24  D.  13  ;  34  J.  9  * 

125.  Liquid  and  Illiquid  —  Bates  — 
Disputed  Counter  Claima — Disputed  counter 
claims  against  a  parochial  board  cannot 
support  a  plea  of  compensation  in  a  suspension 
of  a  threatened  charge  for  poor  rates.  Munro  v. 
Graham,  1857,  20  D.  72  ;  30  J.  49  * 

126.  Liquid 'and  Illiquid— Sale— Action 
for  Price— Counter  Claim  not  Constituted. 
— In  an  action  for  the  price  of  cattle  sold,  held 
that  the  defender  was  not  entitled  to  plead  in 
compensation  a  claim  of  relief  not  then 
properly  constituted  against  the  pursuer  as 
co-obligant  in  a  bill.  M'lntyre  v.  McDonald, 
1854,  16  D.  485  ;  26  J.  227. 

127.  Liquid  and  Illiquid  — Arrears  of 
Aliment— Unconstituted  Claim  for  Main- 
tenance.— Held  that  an  unconstituted  claim 
for  maintenance  could  not  be  pleaded  in  com- 
pensation of  a  claim  for  arrears  of  an  aliment- 
ary provision.  Drew  v.  Drew,  1855,  17  D.  559  ; 
27  J.  237  * 

128.  Liquid  and  Illiquid— Loan— Action 
for  Repayment— Counter  Claim  for  Board 
— Constitution. — In  an  action  for  repayment 
of  money  advanced  in  loan  to  the  defender. 
held  that  a  counter  claim  for  board  furnished 
by  the  defender  could  not  be  sustained  unless 
instantly  verified  by -writ  or  oath.  Stuart  v. 
Stuart,  1869,  7  M.  366 ;  41  J.  213* 

129.  Liquid  and  Illiquid— Sum  Resting- 
Owing— Disputed  Counter  Claim— Excep- 
tion to  General  Rule.  —  Two  partners, 
dissolving  partnership,  agreed  that  one  should 
pay  to  the  other  the  sum  of  £6000,  and  that 
the  latter  was  to  pay  his  share  of  the  debts 
of  the  company  when  these  should  be 
ascertained.  In  an  action  for  the  unpaid 
balance  of  this  sum,  the  defender  pleaded  that 


he  was  entitled  to  withhold  payment  until 
the  amount  of  the  company's  liabilities  should 
be  ascertained,  for  which  purpose  a  counter 
action  was  in  dependence.  Held  that  the 
counter  claim  being  illiquid,  and  disputed, 
could  not  be  set  off  against  the  liquid  claim. 
Observed  that  the  only  exception  to  this  rule  is 
where  the  party  suing  for  the  liquid  claim  is 
vergens  ad  inopiam.  Sim  v.  Lunay  <Sc  Blans- 
hard,  1868,  6  S.  L.  R.  192 ;  41  J.  136. 

130.  Liquid  and  Illiquid  —  Claim  for 
Sums  Received  under  Contract— Damages 
for  Breach. — Compensation  on  an  illiquid 
claim  of  damages  for  breach  of  contract  held 
not  pleadable  against  a  liquid  claim  for  money 
belonging  to  the  pursuer,  although  it  came 
into  the  hands  of  the  defender  under  the 
contract.      Fisher  v.  Geddes,  1829,  7  S.  704  * 

131.  Liquid  and  Illiquid— Balance  Due 
on  Contract— Disputed  Counter  Claim.— In 
an  action  for  payment  of  a  balance  due  on 
a  contract,  held  the  defender  could  not  plead 
in  compensation  on  alleged  disputed  claim. 
Downe  v.  Piicairn,  1829,  3  W.  &  S.  472. 

132.  Liquid  and  Illiquid—Jus  relictse— 
Claim  by  Wife's  Representatives— Com- 
pensation between  jus  relict®  and  Cost  of 
Maintaining  Widow. — A  widow  was  main- 
tained during  the  eleven  years  of  her  viduity 
by  her  eldest  son  who  was  her  husband's 
executor,  without  claiming  jus  relicta.  In  an 
action  fifteen  years  after  her  death  for  payment 
of  her  jus  relictce,  held  that  a  claim  for  main- 
tenance was  pleadable  in  compensation  by  the 
son's  representatives,  and  proof  allowed.  Mac- 
kenzie v.  Mackenzie's  Trs.,  1873,  11  M.  681 ; 
45  J.  433  * 

133.  Liquid  and  Illiquid— Ship— Dividend 
—Counter  Claim  for  Alleged  Advances.— In 

an  action  by  the  registered  owner  of  certain 
shares  of  a  ship  against  a  party  who  had  drawn 
her  whole  earnings,  concluding  for  payment  of 
the  proportion  effeiring  to  the  pursuer's  share, 
held  that  a  claim  by  the  defender  for  money 
alleged  to  have  been  advanced  to  the  pursuer 
to  purchase  said  shares  could  not  be  pleaded  in 
compensation.  CarlyU  v.  Macalpivts  Trs.,  1864, 
2  M.  882  ;  36  J.  435.* 

134.  Liquid  and  Illiquid— Counter  Claim 
Instantly  Verifiable— Sist— The  maxim  that 
a  liquid  claim  cannot  be  compensated  by  one 
which  is  illiquid  is  subject  to  exception  where 
the  counter  claim  is  in  such  a  position  that  it 
can  immediately  be  made  liquid.  Thus,  where 
an  illiquid  counter  claim  formed  the  subject  ot 
another  action  then  in  the  rolls  for  immediate 
decision,  the  court  sisted  proceedings  pending 
the  result  of  that  action.  Munro  v.  MacdonalcPs 
Exrs.,  1866,  4  M.  687* 

135.  Liquid  and  Illiquid  — Trust— Sale 
—Price— Counter  Claim  upon  Alleged  Bill 
and  for  Damages  against  Truster.— Plea  of 

compensation  against  trustees  suing  for  the 
price  of  articles  bought  at  a  roup,  founded  on 
a  bill  alleged  to  have  been  granted  by  the 
truster,  but  not  produced,  and  illiquid  damages, 
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repelled. 
586. 


M'Cuaig  v.   MAulay,  1837,   15  8. 


136.  Liquid  and  Illiquid— Loan— Action 
for  Payment— Disputed  Counter  Claim  for 
Board— Compensation  Allowed  to  Amount 
of  Tender.  —  A  person  suing  for  payment 
of  a  loan,  was  met  by  a  plea  of  compensa- 
tion for  board  during  a  certain  period  at 
a  certain  rate.  He  denied  the  time  and  rate, 
but  admitted  a  residence  for  a  shorter  period 
and  tendered  a  sum  in  payment.  Held  that, 
no  other  evidence  being  produced,  compensation 
could  be  sustained  only  to  that  extent.  Sibbald 
v.  Fraser,  1837,  15  S.  591. 

137.  Nature  of— Distinction  from  Reten- 
tion.— Observations  on  the  distinction  between 
compensation  and  retention.  Borthwick  v. 
Scottish  Widows'  Fund,  1864,  2  M.  595 ;  36  J. 
290* 

138.  Partnership  —  Bankruptcy  —  Debt 
Due  to  Partnership— Debt  Due  by  In- 
dividual Partner. — A  party  indebted  to  a 
bankrupt  company  held  not  entitled  to  plead 
in  compensation  a  private  debt  due  by  one  of 
the  partners.  Morrison  v.  Hunter,  1822,  2 
S.  68* 

139.  Partnership  —  Bankruptcy  —  Claim 
by  Trustee— Claim  against  Partnership — 
Private  Debt. — Compensation  is  pleadable  by 
a  creditor  of  a  sequestrated  company  against 
a  debt  due  by  him  to  one  of  the  partners,  in  an 
action  by  the  trustee  for  the  creditors  of  the 
partners.  Russell  v.  M'Nab,  1824,  3  S.  63. 
Salmon  v.  Padmi  d:  Vannan,  1824,  3  S.  406  * 

140.  Partnership  —  Partnership  Debt  — 
Debt  Due  to  Partner. — "When  payment  of 
a  debt  due  by  a  company  is  demanded,  the 
partner  on  whom  personally  it  is  to  fall  as 
subsidiarily  liable  for  it,  is  entitled  to  plead 
compensation  or  retention  on  a  debt  due  to 
him  individually  by  the  creditor  in  the 
company  debt,  because  he  is  at  all  times 
entitled  to  pay  and  discharge  the  company 
debt,  in  so  far  as  he  is  himself  liable  for  it. 
But  it  does  not  at  all  follow,  that  in  a  mere 
action  of  count  and  reckoning  for  constituting 
the  debt,  and  fixing  its  amount  against  the 
company  and  the  partners  of  it,  the  partner 
who  holds  a  private  debt  against  the  creditor 
is  absolutely  bound  to  plead  his  right  of 
compensation  or  retention,  on  pain  of  being 
for  ever  excluded  from  it  when  the  demand 
for  payment  personallv  from  him  is  made." 
Lockhart  v.  Ferrier,  1842,  4  D.  1253;  14  J.  403* 

141.  Partnership  —  Dissolution  —  Debt 
Due  to  Partnership— Partner's  Debt—  Held 
that  when  a  solvent  company  is  dissolved  a 
debt  due  to  it  becomes  the  property  of  the 
partners  as  individuals  and,  to  the  extent  of 
any  partner's  share,  may  be  compensated  by 
a  debt  due  by  such  partner  to  the  company's 
debtor.  Mitchell  v.  Canal  Basin  Foundry  Co., 
1869,  7  M.  480  ;  41  J.  263  * 

142.  Partnership— Debt  Due  to  Partner- 
ship —  Claim  against  Company  in  which 


Partners  Interested.  —  Question,  whether  a 
debtor  to  a  company  can  plead  compensation  in 
respect  of  a  debt  due  to  himself  by  another 
company  of  which  some  of  the  partners  are  the 
sole  partners  of  the  company  which  is  his 
creditor.  Mitchell  v.  Canal  Basin  Foundry  Co., 
1869,  7  M.  480 ;  41J.  263* 

143.  Partnership  —  Dissolution  —  Claim 
against  Company— Eecompensation— Claim 
by  Individual  Partner. — A  judicial  factor  on 
the  estate  of  a  dissolved  company  having 
brought  an  action  for  a  debt  due  to  the 
company,  the  defenders  pleaded  in  compensa- 
tion advances  made  by  them  and  a  claim  by 
them  upon  the  company.  Held  that  the 
judicial  factor,  on  obtaining  authority  from 
the  surviving  partner,  was  entitled  to  plead 
recompensation  against  the  counter  claims  of 
the  defenders,  in  respect  of  an  account  due  by 
them  to  the  surviving  partner  individually, 
though  incurred  after  the  dissolution  of  the 
partnership.  Thomson  v.  Stephenson,  1855,  17 
D.  739  ;  27  J.  330  * 

144.  Partnership-^-Dissolntion  of  Firm- 
Claim  against  Individual  Partner— Debt 
Due  to  Firm. — A  partnership  having  been 
dissolved,  held  that  one  of  the  partners  was 
entitled  to  set  off,  to  the  extent  of  one-half, 
a  debt  due  to  the  company  against  a  debt  due 
by  him  individually  to  the  company's  debtor, 
although  the  other  partner  had,  after  the 
dissolution,  in  settling  his  own  accounts  with 
the  debtor,  taken  credit  for  the  whole,  without 
authority  to  do  so.  Oswalds  Trs.  v.  Dickson, 
1833,  12  S.  156  * 

145.  Partnership  —  Dissolution  —  Debt 
Due  by  Partner— Debt  Due  to  Partnership. 

— One  of  the  partners  of  a  dissolved  company 
held  entitled  to  plead,  against  a  debt  due  by 
him  individually,  compensation  to  the  extent 
of  his  share  of  a  debt  due  by  his  creditor  to 
the  dissolved  company.  Heggie  v.  Heggie, 
1858,  21  D.  31 ;  31  J.  14  * 

146.  Partnership— JointAdventure— Debt 
Due  by  Joint  Adventurer— Debt  Dueto  Joint 
Adventure. — Compensation  cannot  be  pleaded 
on  a  private  debt  of  a  joint  adventurer  against 
a  debt  due  to  the  joint  adventure.  Thorn  v. 
North  British  Bank,  1850,  13  D.  134  ;  23  J.  40  * 

147.  Partnership  —  Parties  between 
Whom  Pleadable  —  Partnership  Creditor 
and  Partner's  Debtor. — In  an  action  for 
a  debt  due  by  a  company,  defences  were  given 
in  for  each  of  two  individual  partners,  and  for 
a  factor  appointed  to  wind  up  the  company 
affairs.  One  of  the  partners  and  the  factor 
pleaded  compensation,  in  respect  of  a  debt  due 
by  the  pursuer  to  the  other  partner,  who 
resisted  the  plea  of  compensation.  Held  by 
the  Lord  Ordinary  (Einioch),  but  questioned 
in  the  Inner  House,  that  the  factor  on  the 
company  estate  was  entitled  to  compensate  in 
respect  of  the  debt  Raleigh  v.  Hughson,  etc., 
1861,  23  D.  352  ;  33  J.  174. 

148.  Partnership  — Dissolution  of  Part- 
nership—Client's Debt  Unpaid  by  Law 
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Agent  to  Agent's  Firm.— The  dissolution  of 
a  firm  of  law  agents  was  duly  notified  to  a 
debtor,  bnt  no  person  was  specified  as  authorised 
to  uplift  the  debts.  He  employed  one  of  the 
partners  as  his  sole  agent,  and  directed  him  to 
pay  the  firm's  account  out  of  a  specified  fund 
in  his  hands.  The  agent  failed  to  pay  the 
account  and  became  bankrupt.  Held  that  the 
debtor  could  not  plead  compensation.  Ander- 
son v.  Rutherford,  1835, 13  S.  488  ;  10  Fac.  282. 

149.  Partnership— Partnership  Debt— 
Debt  Due  to  Surviving  Partner.  —  A 
party  who  was  a  creditor  of  a  company 
which  became  bankrupt,  afterwards  became 
debtor  to  the  surviving  individual  partner. 
Held  that  the  latter  was  entitled  to  set  off  the 
debt  due  to  himself  against  the  dividend  on 
the  debt  due  by  the  company.  Scott  v.  Hall 
«f?  Bisset,  13  June  1809,  F.  C  * 

150.  Partnership  —  Company  Trading 
under  Two  Firm  Names. — A  company  carry- 
ing on  separate  businesses  under  two  firm 
names,  held  entitled  to  compensate  a  debt  due 
by  one  firm  with  a  credit  of  the  other  firm. 
Inglis,  Gilchrist,  is  Co.  v.  Cuthbertson,  13  June 
1809,  F.  C. ;  Hume  122  * 

151.  Partnership — Company  Continuing 
after  Dissolution  under  New  Name— Claim 
by  Dissolved  Company— Partnership  Debt 

— Partners  of  a  company  held  entitled  to  com- 
pensate debts  due  by  them  as  partners  of  that 
company  with  debts  due  to  them  while  carry- 
ing on  business  under  a  different  firm,  dissolved 
previous  to  the  second  copartnery  and  in  which 
they  alone  continued  to  have  an  interest. 
Handyside  v.  Harmood,  1  Dec.  1812,  F.  C. 

152.  Partnership.  —  Compensation  by  a 
creditor  of  an  individual  partner  held  not 
pleadable  against  a  debt  due  to  the  company, 
though  the  defender  alleged  that  the  com- 
pany's claim  was  truly  that  of  the  partner. 
Kerr  v.  Scott,  1823,  2  S.  447. 

153.  Partnership  —  Bight  in  Security- 
Debt  Due  to  Partner— Advances  by  Com- 
pany.—A  party  disponed  heritable  subjects 
ex  facie  absolutely  to  a  partner  of  a  company, 
but  under  a  back  bond  declaring  the  convey- 
ance to  be  in  security  of  advances  made  and  to 
be  made  in  relation  to  the  premises.  Advances 
were  made  by  the  company,  for  payment  of 
which  the  partner  sold  the  subjects,  and  there- 
after a  creditor  of  the  disponer  arrested  in  the 
hands  of  the  partner  and  of  the  company. 
Held,  in  an  action  of  forthcoming,  that  the 
partner  was  entitled  to  retain  the  price  in 
liquidation  of  the  advances  made  by  the  com- 
pany. James,  Wood,  <k  James  v.  Dovmie,  1836, 
15  8.  12  ;  12  Fac.  3* 

154.  Set  off— Company — Liquidation  — 
Call*— Advances  by  Shareholder.— One  of 
the  partners  of  a  joint  stock  company  having 
come  under  obligations,  and  made  advances  for 
behoof  of  the  company,  held  not  entitled  to 
retain  instalments  of  his  shares  of  stock,  in 
relief  and  payment  of  his  obligations  and 
advances,  it   not   being   alleged  that  if  the 


whole  subscribed  stock  were  paid  up  it  would 
be  sufficient  to  liquidate  the  company's  debts 
exclusive  of  what  was  due  to  him.  Turner  v. 
Molison,  1833,  11  S.  669. 

155.  When  Pleadable  —  Decree  —  Sus- 
pension.— The  nominal  raiser  of  a  multiple- 
poinding  who  had  given  a  condescendence 
of  the  fund  in  medio,  and  allowed  a  decree  to 
go  out  in  favour  of  a  claimant,  without  making 
any  claim  of  compensation  against  the  common 
debtor,  held  not  entitled  afterwards  to  suspend 
the  decree  on  the  allegation  that  he  had  such 
a  claim.    Dovmie  v.  Roe,  1832,  11  S.  51.* 

156.  When  Pleadable— Extracted  Decree. 

— Compensation  or  retention  cannot  be  pleaded 
by  an  arrestee  in  a  suspension  of  a  charge  on 
an  extracted  decree  of  forthcoming,  although 
pronounced  in  absence  of  the  arrestee.  Cun- 
ningham, Stevenson,  &  Co.  v.  Wilson  <&  Co., 
17  Jan.  1809,  F.  C. 

157.  When  Pleadable— Mora.— A  debtor, 
who  held  counter  claims  against  his  creditor, 
having  for  a  long  period  failed  to  constitute 
them,  the  trustees  of  the  creditor  (he 
having  become  bankrupt)  enforced  payment  of 
the  debt  from  a  party  who  was  cautioner  for 
it  Held  that  the  debtor  was  not  entitled  to 
claim  from  the  bankrupt  estate  the  full  amount 
of  his  counter  claims,  but  was  only  entitled  to 
a  dividend  rateably  with  the  other  creditors. 
Hamilton  v.  M'Queen's  Trs.,  1845,  7  D.  295 ; 
17  J.  150. 
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A0CE88,  1,  2. 

Acquisition  of  Land,  1-32. 

Arbitration,  see  title  Arbitration  (Statu- 
tory Reference), 

Compensation,  2,  33-60. 

Consigned  Monet,  41,  61-77,  99. 

Consigned  Money,  Expenses  of  Peti- 
tion to  Uplift,  65-68. 

Consigned  Monet,  Reinvestment,  69- 
77 ;  see  also  title  Entail. 

Consigned  Monet,  Reinvestment,  Ex- 
penses of,  74-77. 

Entail,  34,  62,  72-77;  and  see  title 
Entail. 

Exercise  of  C.  P.,  78-96. 

Notice  to  Treat,  12, 18. 

Procedure,  97-105. 

Road,  1,  22-24,  92-93,  105. 

Superfluous  Lands,  27, 106-107. 

1.  Acquisition  of  Land— Access— Bail- 
way— Station— Road  —  Private  Road.— A 
railway  company  had  taken  ground  for  a 
station  at  a  certain  part  of  their  line,  but  the 
Act  gave  them  no  power  to  take  ground  for 
lateral  access  to  the  station.  Question,  whether 
they  were  entitled  to  lateral  access  through  a 
street  which  was  private  property,  on  paying 
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full  value  for  the  privilege.    Baxter  v.  N.  B. 
Rly.  Co.,  1846,  8  D.  1212. 

2.  Acquisition  of  Land  — Access— Com- 
pensation—Verdict  of  Jury— Compensation 
for  Access  Impliedly  Included.— A  piece  of 
land  having  been  taken  by  a  railway  company 
for  a  depot,  a  jury  awarded  £4225  as  compensa- 
tion. Held,  in  a  question  as  to  the  right  of  the 
company  to  make  use  of  certain  roads  as  the 
means  of  access  to  the  ground,  that  as  the 
purpose  was  known  to  the  proprietor  and  the 
jury  to  be  one  which  necessarily  required 
access,  a  right  of  access  by  these  roads  must 
have  been  included  by  the  jury  among  the 
subjects  for  which  they  awarded  compensation. 
Scott  v.  Edinburgh,  Leith,  ds  Granton  Rly. 
Co.,  1848,  11  D.  91 ;  21  J.  8* 

3.  Acquisition  of  Land  —  Competency 
—  Additional  Land  Required  within 
Limits  of  Deviation  —  Private  Act  — 
Construction. — Under  an  Act  of  Parliament 
which  declared  that  a  survey  had  been  taken 
and  plans  made  out,  powers  were  given  to 
commissioners  to  construct  a  harbour  and  other 
works,  and  to  take  as  much  of  a  portion  of 
ground  as  might  be  necessary  for  these 
purposes,  but  providing  that  the  commis- 
sioners should  not  deviate  more  than  a 
hundred  yards  from  the  position  laid  down 
in  the  plans.  Held  that,  after  having  taken 
possession  of  the  ground  there  delineated,  they 
were  not  entitled  to  acquire  a  farther  portion 
lying  beyond,  but  within  a  hundred  yards  of 
the  line  there  laid  down.  Observed  that,  in 
construing  a  private  Act  authorising  works 
which  require  an  interference  with  private 
property,  the  strictest  construction  has  always 
been  applied  as  to  the  extent  and  mode  of 
such  interference.  Sir  T.  Moncreiffe  v.  Perth 
Harbour  Commrs.,  1846,  5  Bell  333;  18  J. 
631.    Aflfc.  5  D.  879 ;  15  J.  366  * 

4.  Acquisition  of  Land  —  Acquisition 
Second  Time— Competency— Lands  Clauses 
Act  1845.  —  Question,  whether  a  railway 
company  (who  are  entitled  by  the  Lands 
Clauses  Act  and  their  special  Act  compulsorily 
to  take  lands)  exhaust  their  power  by  having 
once  used  it  Douglas  v.  Caledonian  Rly. 
Co.,  1848,  11  D.  225 ;  21  J.  55.  Turnbull  v. 
Scottish  Central  Rly.  Co.,  1848,  10  D.  373 ;  20  J. 
126* 

5.  Acquisition  of  Land— Acquisition  of 
Part  only  of  Ground  Scheduled  Belonging 
to  Proprietors— Compensation— Assessment 
— Jury. — Held  (1)  that  the  trustees  for  the 
improvement  of  the  navigation  of  the  Clyde 
were  not  entitled,  under  3  and  4  Vict.  c.  118, 
to  take  possession  of  part  only  of  the  ground 
belonging  to  certain  proprietors,  but  were 
bound  to  take  the  whole ;  (2)  that  an  offer  by 
the  trustees  to  purchase  such  ground  for  the 
purposes  of  the  Act,  made  within  three  days 
of  the  expiry  of  the  compulsory  powers  under 
the  Act,  was  a  taking  of  it  under  the  Act  which 
entitled  the  proprietors  to  have  the  ground 
valued  bv  a  jurv.  Connell  v.  Clyde  Trs.,  1845, 
7P.8J9;  if  J/431, 


6.  Acquisition  of  Land— Acquisition  of 
Various  Portions  of  Land  at  Different 
Times— Acquisition  of  Portion  Insufficient 
for  Statutory  Purposes.— By  the  Act  3  and  4 
Vict.  c.  118,  trustees  were  empowered,  for  the 
purpose  of  executing  specified  improvements 
in  the  navigation  or  the  Clyde,  to  take  land 
situated  within  certain  boundaries,  and  de- 
lineated on  a  relative  plan,  along  the  banks  of 
the  river,  upon  indemnifying  the  proprietors. 
Held  that  they  were  not  entitled  to  take  a 
portion  of  land  manifestly  insufficient  for  the 
specified  improvements,  though  situated  within 
the  statutory  boundaries;  and  observed,  that 
neither  were  they  entitled  to  take  the  land 
situated  within  the  boundaries  belonging  to 
one  proprietor  at  different  times.  Wilson  v. 
Clyde  Trs.,  1843,  5  D.  1344  ;  15  J.  598. 

7.  Acquisition  of  Land— Completion  of 
Title— Lands  Clauses  Act  1845,  ss.  74,  76, 
82  — Conveyance— Expenses— Review  of 
Award. — Held  (1)  under  s.  81  of  the  Lands 
Clauses  Act  1845  that  the  expenses  of  con- 
veyance of  lands  (which  it  is  there  provided 
shall  be  borne  by  the  promoters  of  a  railway 
or  other  public  undertaking)  do  not  include 
the  expense  of  making  up  a  title  in  the  person 
of  the  proprietor  conveying ;  (2)  that  a  railway 
company  was  not  entitled,  where  the  proprietor 
was  willing  and  was  able  to  convey,  to  make 
up  a  title  by  notarial  protest,  as  provided  in 
ss.  74,  75,  and  76 ;  and  (3)  that  a  decree  of 
the  Lord  Ordinary  for  expenses,  not  authorised 
by  the  statute,  can  be  reviewed  by  the  Inner 
House ;  but  question,  whether  an  award  of 
expenses  under  s.  82  is  reviewable.  Graham 
v.  Caledonian  Rly.  Co.,  1848,  10  D.  495; 
20  J.  151  * 

8.  Acquisition  of  Land— Conveyance- 
Expense  o£ — Held  that  the  owner  of  lands 
having  been  compelled  to  sell  them  to  statutory 
trustees  for  a  public  purpose,  they  were  bound 
to  pay  the  expenses  of  the  disposition.  Higgin- 
botham  v.  Clyde  Trs.,  1845,  4  Bell  268 ;  17  J. 
461.    Affg.  5  D.  1267  ;  15  J.  518. 

9.  Acquisition  of  Land— Damage  to— 
Compensation— Ascertainment— Verdict  of 
Jury— Null  and  Void— Expiry  of  Time  for 
Acquisition. — A  statute  incorporating  a  har- 
bour company  empowered  them  to  purchase 
certain  property  for  the  purpose,  and  enacted 
that  if  any  of  the  proprietors  should  refuse  to 
treat,  it  should  be  ascertained  by  the  verdict  of 
a  jury,  summoned  by  the  sheriff,  what  price 
should  be  paid  by  the  company  for  the  property, 
"  including  such  damage  as  may  be  suffered  by 
the  proprietors  of  the  ground  or  their  tenants, 
or  in  any  manner  of  way."  A  jurv  returned  a 
verdict  fixing  the  price  to  be  naid,  but  declined 
to  give  any  finding  on  the  claim  of  damages. 
Held  that  this  was  not  a  verdict  under  the 
statute,  and  that  it  was  null  and  void  ;  but 
that  as  the  mistake  appeared  to  have  been 
caused  by  certain  procedure  at  the  trial  on  the 
part  of  the  proprietor,  he  was  not  entitled  to 
have  it  declared  that  the  company's  power  of 
compelling  a  sale  had  come  to  an  end  under 
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a  certain  limitation  in  their  statute,  although 
the  period  expired  a  few  days  after  the  trial. 
Commrs.  for  Harbour  of  Leith  v.  Trinity  Harbour 
Co.,  1842,  4  D.  1056. 

10.  Acquisition  of  Land— Entry— Lands 
Glauses  Act  1845,  s.  84— Security.—  Held, 
under  the  84th  section  of  the  Lands  Clauses 
Act  1845,  that  the  finding  of  security  by  a 
railway  company  entering  into  possession  of 
land  is  not  limited  to  an  unincorporated 
comnany,  and  that  the  bond  of  the  secretary 
of  the  company  is  not  a  proper  security. 
Radcliffe  v.  Glasgow,  Dumfries,  etc.,  Rly.  Co., 
1847,  9  D.  1462  ;  19  J.  640* 

11.  Acquisition  of  Land— Entry— Con- 
signation—Lands  Clauses  Act  1845,  s.  84 
—Expenses.— -HeW,  under  the  84th  section  of 
the  Lands  Clauses  Act,  that  where  consignation 
is  made  by  way  of  security  to  enable  a  railway 
company  to  enter  upon  the  possession  of  land 
before  purchase,  such  deposit  is  only  intended 
to  cover  the  purchase  money  or  compensation 
claimed  for  the  lands,  or  the  party's  interest 
therein,  and  not  expenses.  Edinburgh,  Perth, 
<k  Dundee  Rly.  Co.  v.  Hope,  1854, 16  D.  1041 ; 
26  J.  558  * 

12.  Acquisition  of  Land— Minerals  in— 
Bight  of  Promoters  to  Work— Operations 
Necessary  for  Works— Railway  Clauses 
Act  1845.  8.  70. — Held,  on  a  construction  of 
s.  70  of  the  Railway  Clauses  Act  1845,  that 
a  railway  company  having  right  to  a  certain 
piece  of  ground  for  the  purposes  of  their  line, 
out  having  no  conveyance  of  the  minerals,  were 
not  entitled  to  work  a  bed  of  freestone  under 
the  lands  except  so  far  as  it  was  necessary  to 
excavate  it  for  purpose  of  forming  a  cutting 
for  their  line  of  railway.  Dunaas*  Tr.  v. 
N.  B.  Rly.  Co.,  1868  (O.  H.),  6  S.  L  R.  188. 

13.  Acquisition  of  Land— Notice— Form 
—Validity— Inclusion  of  Land  not  Required 
for  Purposes  of  Act— A  railway  company, 
which  was  authorised  by  its  statute  to  cross 
over  a  canal  by  means  of  a  bridge,  gave  notice 
to  the  proprietors  of  the  canal  that  ground, 
coloured  red  on  the  plan,  would  be  taken  for 
the  purposes  of  the  Act.  An  objection,  that 
in  the  plan  not  only  the  space  to  be  occupied 
by  the  abutments  of  the  bridge,  which  alone 
was  to  be  taken,  but  the  whole  space  covered 

Sthe  bridge,  was  coloured  red,  and  that 
5  notice  was  therefore  invalid,  repelled. 
Edinburgh  <&  Glasgow  Rly.  Co.  v.  Monkland  Rly. 
Co.,  1850, 13  D.  145 ;  23  J.  46. 

14.  Acquisition  of  Land— Notice— Notice 
by  Law  Agent  of  Promoters'  Intention  to 
Purchase  under  Powers  of  Private  Act- 
Completion  of  Contract —A  railway  company 
was  authorised  by  their  Act  to  carry  their  line 
through  the  property  of  a  water  company,  on 
condition  either  of  erecting  works  for  the 
protection  of  the  property,  or,  in  their  option, 
of  purchasing  the  property,  such  option 
being  declared  within  six  months  of  the 
passing  of  the  Act  The  law  agents  of  the 
company,  within  the  six  months,  intimated 


that  they  intended  to  purchase  the  property, 
and  a  submission  was  entered  into  to  fix  the 
price ;  but  this  expired  without  any  final 
award.  The  water  company  having  then 
intimated  that  they  intended  to  have  the  price 
ascertained  under  the  Lands  Clauses  Act  by 
the  verdict  of  a  jury,  the  railway  company 
applied  for  an  interdict  against  their  doing  so, 
on  the  ground  (1)  that  the  intimation  was  not 
by  an  officer  authorised  to  bind  the  company ; 
and  (2)  that  the  intimation  merely  amounted 
to  a  aeclaration  that  they  intended  to  purchase 
the  lands  under  their  compulsory  powers,  and 
not  to  a  contract  of  sale.  Held  (1)  that  the 
intimation  by  the  law  agents  was  a  declaration 
of  option  under  the  Act,  it  not  being  averred 
that  they  were  acting  without  authority ;  (2) 
that  such  declaration  constituted  under  the 
statute  a  completed  contract  of  sale,  and  the 
interdict  refused.  Glasgow  is  MonJdands  Rly. 
Co.  v.  Glasgow  Waterworks  Co.,  1849,  11  D. 
1163  ;  21  J.  447. 

15.  Acquisition  of  Land  —  Notice  — 
Occupation  for  Temporary  Purposes— Speci- 
fication—Bailways  Clauses  Act  1845,  s.  28. 
— Where  a  railway  company  gives  ten  days1 
notice,  under  s.  28  of  the  Railway  Clauses 
Act  1845,  that  they  intend  to  occupy  lands  for 
temporary  purposes,  it  is  not  necessary  that 
the  notice  snail  specify  the  uses  for  which  the 
lands  are  to  be  taken.  Wedderburn  v.  N.  B. 
Rly.  Co.,  1871,  9  M.  896 ;  43  J.  488  * 

16.  Acquisition  of  Land— Notice— With- 
drawal —  Completion  of  Contract— Com- 
pensation—Option  of  Remaining  in  Posses- 
sion.— Statutory  trustees  gave  notice  of  their 
intention  to  purchase  and  take  subjects  held 
by  A  in  lease  for  a  term  of  years,  and  after- 
wards intimated  that  they  withdrew  the  notice. 
They  never  took  possession  of  the  subjects. 
Held  (by  Lord  Gifford,  Ordinary)  (1)  that  the 
statutory  notice  to  take  the  subjects  constituted 
a  valid  and  binding  contract  from  which  the 
defenders  could  not  resile  without  the  pursuer's 
consent ;  (2)  that  the  pursuer  was  entitled  to 
have  any  compensation  due  to  him  assessed 
upon  the  footing  that  the  contract  was  to  be 
carried  out  and  the  pursuer  removed  from  the 
subjects.  Question,  whether  and  how  far  the 
option  given  to  the  pursuer  of  remaining  in 
possession  affected  his  claim  for  compensation 
for  the  subjects.  Lockerby  v.  City  of  Glasgow 
Improvement  Trs^  1872,  10  M.  971  * 

17.  Acquisition  of  Land— Notice— Tenant 
—Removal— Withdrawal— Competency.— 

Held  that  a  railway  company  who  had  given 
notice  of  compulsory  removal  to  a  tenant  of 
premises,  taken  under  their  compulsory  powers, 
was  not  entitled  to  withdraw  it.  Clark  v.  City 
of  Glasgow  Union  Rly.  Co.,  1868,  6  S.  L.  R. 
185. 

18.  Acquisition  of  Land— Notice— Entry 
—  Possession  — Acquiescence.  — A  rail  way 
company  served  upon  a  proprietor,  through 
whose  lands  their  line  passed,  the  statutory 
notice  of  their  willingness  to  treat  for  the 
purchase  of  his  lands,  and  they  then  entered 
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upon  the  possession  of  the  lands,  and  in  a 
great  measure  completed  the  railway  without 
objection  on  his  part,  but  without  any  express 
written  consent  irom  him,  or  other  authority 
under  their  statute.  The  proprietor  having 
applied  for  interdict  against  their  further 
operations,  interim  interdict  refused  as  to  the 
land  comprised  within  the  notice  ;  but  granted 
as  to  certain  portions  which  were  not  included 
in  the  notice,  although  they  had  been  used  for 
the  formation  of  the  railway.  Benton  v.  N.  B. 
Bly.  Co.,  1845,  8  D.  247  ;  18  J.  118  * 

19.  Acquisition  of  Land— Possession— 
Failure  to  Convey— Deposit  of  Price— Com- 
pletion of  Title— Lands  Clauses  Act  1845, 
88.  75,  76. — Held  that  where  the  owner  of  lands 
taken  by  the  promoters  of  an  undertaking 
refuses  to  grant  a  conveyance  on  tender  of  the 
ascertained  price,  and  the  promoters  consign 
the  price  in  bank  in  name  of  the  owner,  the 
promoters  are  not  thereby  entitled  to  demand 
possession  but  must  complete  title  under  ss.  75, 
76  of  the  Lands  Clauses  Act  1645.  Alexander 
v.  Bridge  of  Allan  Water  Co.,  1868,  6  M.  324  ; 
40  J.  177  * 

20.  Acquisition  of  Land— Railway  Clauses 
Act  1845,  s.  16— Land  Required  for  Depot 
— Branch  Line. — A  piece  of  ground  lying 
between  a  railway  ana  the  lands  of  a  neigh- 
bouring proprietor  was  within  the  limits  of 
deviation,  and  was  scheduled  in  the  company's 
Act.  Held  that,  under  the  16th  section  of  the 
Railways  Clauses  Act  1845,  the  company  were 
entitled  to  take  the  piece  of  ground,  against 
the  will  of  the  proprietor,  to  form  a  dep6t,  and 
by  that  means  to  form  a  communication  with 
the  lands  beyond,  although  their  special  statute 
did  not  authorise  the  formation  of  a  branch 
line  at  that  point,  but  at  another,  where  it 
would  have  been  more  costly  and  circuitous. 
Boswellv.  Glasgow &S.-W.  Bly.  Co.,  1851,  13  D. 
1157 ;  23  J.  544  * 

21.  Acquisition  of  Land— Railway— Land 
Required  for  Maintenanceof  Line.— Question, 
whether  a  railway  company  is  entitled  to 
permanent  possession  of  lands  entered  in  the 
books  of  reference  as  within  the  parliamentary 
line  of  deviation,  for  the  purpose  of  taking 
materials,  in  order  to  keep  the  railway  in 
repair  after  it  has  been  completed.  Douglas  v. 
Caledonian  Bly.  Co.,  1848,  11  D.  225;  21  J. 
55. 

22.  Acquisition  of  Land— Road— Private 
Road— Schedule—  Plan— Substitute— Pur- 
chase under  Private  Act  —  Railways 
Clauses  Act,  s.  46.— By  private  Act,  a 
railway  company  were  empowered  "to  enter 
upon,  take,  and  use  "  the  lands  delineated  on 
the  relative  plans,  and  described  in  the  books 
of  reference.  These  lands  were  scheduled,  and 
comprehended  a  private  road  which  intersected 
them,  but  did  not  extend  beyond  them,  and 
which  was  the  continuation  of  a  road  over 
which  the  railway  company  enjoyed  a  right  of 
servitude.  The  latter  road,  at  its  farthest 
extremity  from  the  lands  scheduled,  was 
marked  in  the  parliamentary  plan  "No.  46," 


but  the  private  road  proposed  to  be  taken  was 
not  numbered.  The  company  having  obtained 
possession  under  the  Lands  Clauses  Act,  the 
proprietor  of  the  lands  and  private  road 
presented  two  notes  of  suspension  and  interdict 

r'nst  the  company  taking  or  interfering  with 
private  road,  in  respect  the  same  was  not 
duly  scheduled,  or  otherwise  against  the 
company  interfering  with  the  road  until  they 
should  provide  a  substitute  in  terms  of  a.  46 
of  the  Railways  Clauses  Act.  Held  (1)  that 
the  road  being  one  continuous  road,  was 
properly  scheduled;  (2)  that  the  railway 
company  being  here  empowered  to  take  the 
road  and  surrounding  lands  in  absolute  pro- 
perty under  the  Lands  Clauses  Act,  and  the 
purchase  having  been  completed  when  the 
notices  were  served,  s.  46  of  the  Railways 
Clauses  Act  did  not  apply :  therefore  both  notes 
of  suspension  refused.  Campbell  v.  Edinburgh 
db  Glasgow  Bly.  Co.,  1855,  17  D.  613 ;  27  J. 
259* 

23.  Acquisition  of  Land— Road  Abutting 
on  Land  Acquired — Right  to. — Observed  that 
it  is  not  the  case  that  where  a  railway  company 
acquires  land  for  the  purpose  of  making  a 
railway,  every  occupation-road  abutting  on  or 
leading  to  it  or  passing  through  it  is  to  be 
treated  as  an  adjunct  of  the  land  so  acquired* 
Mercer  v.  Esk  Valley  Bly.  Co.,  1867,  5  M. 
1024;  39  J.  570* 

24.  Acquisition  of  Land— Road— Substi- 
tute—Maintenance— Railways  Clauses  Act 
1845,  8.  39. — A  railway  company  is  not  liable 
under  sec.  39  of  the  Railway  Clauses  Consolida- 
tion Act  1845,  to  maintain  and  keep  in  repair 
substituted  roads,  but  only  the  bridges  con- 
structed under  its  powers,  and  the  immediate 
approaches  thereto.  Mags,  of  Perth  v.  E.  of 
Kinnoul  &  Caledonian  Bly.  Co.,  1872,  10  M. 
874 ;  44  J.  491  * 

25.  Acquisition  of  Land— Obligation  to 
Reconvey  Land  not  Used  for  Statutory 
Purposes — Construction— Canal— Banks  — 
Roads— Solum. — A  canal  company  were  em- 
powered to  purchase  land  for  their  works,  and 
bound  to  make  certain  roads  for  the  accommoda- 
tion of  farms  and  of  the  public ;  and  they 
were  bound  to  reconvey  to  the  original  pro- 
prietor or  his  heirs  any  ground  that  for  five 
years  they  ceased  to  use  for  the  purposes  of  the 
canal.  Many  years  after  paying  the  price  of 
certain  lands  of  which  they  took  possession  for 
their  works,  they  raised  an  action  to  enforce  a 
conveyance.  Held  that  the  proprietor  was  not 
entitled  to  resist  the  action  as  regarded  the 
slopes  of  the  roads  or  canal  where  there  were 
cuttings,  on  the  allegation  that  these  were  not 
used  lor  the  purposes  of  the  canal ;  nor  as 
regarded  certain  pieces  of  land  where  houses 
had  been  built,  on  the  allegation,  which  was 
not  admitted,  that  thev  were  inhabited  by 
persons  not  servants  of  the  company,  and  that 
the  defender  would  therefore  be  entitled  to 
demand  reconveyance.  Question,  whether  the 
company  were  entitled  to  the  conveyance  of 
the  solum  of  land  used  for  accommodation  roads. 
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Edinburgh  <£•   Glasgow   Union  Canal  v.  E.  of 
Hopetoun,  1856,  18  D.  655 ;  28  J.  281. 

26.  Acquisition  of  Land— Railway— 
Lands  for  Extraordinary  Purposes— Lands 
within  Limits  of  Deviation— Purchase  by 
Agreement  after  Expiry  of  Compulsory 
Powers. — The  powers  of  a  railway  company  to 
buy  land  for  extraordinary  purposes  by  private 
contract  apply  to  lands  lying  within  the  limits 
of  deviation  after  the  compulsory  powers  of 
taking  these  lands  have  expired.  Caledonian 
Rly.  Co.  v.  City  of  Glasgow  Union  Rly.  Co.,  1871, 
9  M.  (H.  L.)  115  ;  43  J.  429  ;  L.  R.  2  Sc.  App. 
160* 

27.  Acquisition  of  Land  —  Railway  — 
Part  of  House— Lands  Clauses  Act,  1845, 
s.  90— Agreement  to  Take  Whole— Com- 
pletion of  Sale— Superfluous  Lands.— A,  a 
railway  company,  gave  statutory  notice  of  their 
intention  to  take  part  of  a  piece  of  ground 
occupied  by  a  building  belonging  to  B,  another 
railway  company,  and  forming  part  of  their 
superfluous  lands.  B  thereupon  gave  an  intima- 
tion to  A,  under  section  90  of  the  Lands  Clauses 
Act,  requiring  A  to  take  the  entire  subject.  A 
by  letter  agreed  to  do  so.  Held  that  a  valid  sale 
of  the  entire  subject  was  thereby  completed, 
though  the  extent  of  the  ground  was  not 
ascertained  till  a  subsequent  date,  when  B's 
powers  of  disposing  of  superfluous  lands  had 
lapsed.  Caledonian  Rly.  Co.  v.  City  of  Glasgow 
Union  Rly.  Co.,  1869,  7  M.  959  ;  41J.  541.* 

28.  Acquisition  of  Land— Railway  — 
Temporary  Occupation  —  Purposes  for 
Which  Used— Railways  Clauses  Act  1845, 
8.  27. — Where  a  railway  company  were 
about  to  erect  a  bridge  across  a  river,  held  (1) 
that  under  sec.  27  of  the  Railway  Clauses  Act 
1845  they  were  entitled  to  enter  into  temporary 
occupation  of  adjacent  land  for  purposes  con- 
nected with  the  formation  of  the  bridge,  and 
were  not  limited  in  their  occupation  of  such 
land  to  purposes  connected  with  the  portion  of 
their  line  passing  through  the  land  so  taken  ; 
(2)  that  they  were  entitled  to  use  such  land  for 
the  purpose  of  constructing  a  pier  or  stage  for 
embarking  or  disembarking  materials  for  the 
bridge.  Wedderbum  v.  N.  B.  Rly.  Co.,  1871, 
9  M.  896 ;  43  J.  488  * 

29.  Acquisition  of  Land  —  Railway  — 
Statutory  Obligation  to  Keep  Cuttings 
Sown — Construction. — A  railway  company, 
bv  their  Act,  were  bound  to  keep  the  slopes  of 
all  cuttings  formed  on  a  certain  estate,  except 
where  "in  rock,"  properly  soiled  and  sown. 
Held  that  the  slopes  at  the  top  of  a  rock-cutting 
were  not  "in  rock,,J  and  that  natural  grass, 
intermixed  with  furze  and  broom,  on  these 
slopes  did  not  satisfy  the  statutory  obligation. 
Lord  Blantyre  v.  Glasgow,  Paisley,  <£•  Greenock 
Rly.  Co.,  1857,  19  D.  862  ;  29  J.  408. 

30.  Acquisition  of  Land  —  Railway- 
Statutory  Obligation  to  Fence— Limitation 
—  Construction.  —  By  the  Edinburgh  and 
Glasgow  Bail  way  Company's  Act,  1838,  the 
right  in  adjacent  landowners  to  demand   the 


erection  of  fences  is  declared  to  cease,  on  the 
expiration  of  two  years  from  the  completion  of 
the  railway.  Held  that  a  landowner  was  not 
precluded  from  demanding  that  a  fence, 
originally  constructed  of  insufficient  height, 
Khould  be  made  sufficient,  by  the  fact  that  it 
had  stood  for  more  than  two  years  ;  and  the 
railway  company  ordained  to  make  it  sufficient 
for  the  purpose  for  which  it  was  intended. 
Brown  v.  Edinburgh  &  Glasgow  Rly.  Co.,  1864, 
2  M.  875  ;  36  J.  438  * 

31.  Acquisition  of  Land  —  Railway — 
Statutory  Obligation  to  Fence— Title  to 
Enforce. — A  Railway  Act  imposed  upon  the 
company  an  obligation  to  erect  fences  (5  and  9 
Will.  iv.  c.  55).  Held  (1)  that  these  provisions 
are  in  favour  only  of  the  owners  and  occupiers 
of  the  lands  intersected  by  the  railway;  (2) 
that  an  enactment  relative  to  fences  upon 
railways,  contained  in  an  Act  for  the  better 
regulation  of  railways,  and  passed  "for  the 
safety  of  the  public"  (5  and  6  Vict.  c.  55), 
applies  to  the  public  travelling  on  the  railways, 
and  not  to  the  public  generally.  Monklands 
Rly.  Co.  v.  Waddell,  1861,  23  D.  1167 ;  33  J. 
586* 

32.  Acquisition  of  Land— Obligation  for 
Feu-Duties,  eta— Lands  Clauses  Act,  1845, 
8.  126.— Section  126  of  the  Lands  Clauses 
Consolidation  Act,  1845,  considered.  Raeburn 
v.  Geddes,  1870,  9  M.  20  ;  43  J.  14  * 

33.  Compensation— Action  for— Compet- 
ency—Statutory  Tribunal  for  Settlement  of 
Damages— Damages  from  Insufficiency  of 
Works. — An  action  by  a  party  against  the 
Edinburgh  and  Glasgow  Railway  Company, 
for  damage  alleged  to  have  been  caused  to  his 
farm,  in  consequence  of  the  formation  of  the 
railway  and  the  insufficiency  of  certain  of  their 
works,  held  competent,  notwithstanding  a 
defence  that  the  action  was  incompetent,  as 
their  statute  (1  and  2  Vict.  c.  58)  had  provided 
a  special  tribunal  for  the  determination  of 
questions  of  damage  arising  from  the  execution 
of  the  railway  and  works,  in  respect  that  the 
provisions  of  the  statute  applied  to  the  original 
construction  of  the  railway,  and  not  to  questions 
of  damages  arising  from  the  insufficiency  of  the 
works,  that  might  subsequently  occur.  Samuel 
v.  Edinburgh  db  Glasgow  Rly.* Co.,  1849,  11  D. 
968  ;  21  J.  341* 

34.  Compensation  — Agreement— Settle- 
ment for  Feu-Duty— Entail— Lands  Clauses 
Act  1845,  sees.  7,  9,  10.— An  arrangement 
was  entered  into  between  a  railway  company 
and  the  heir  in  possession  of  an  entailed  estate 
through  which  the  line  was  to  be  carried,  by 
which  it  was  agreed  that  his  claim  for  compen- 
sation should  be  settled  on  the  footing  of  an 
annual  feu-duty  to  be  paid  by  the  company ; 
and  a  valuation  of  the  lands  was  made  by  two 
valuators  for  this  purpose.  The  heir  having 
died,  held  that  the  succeeding  heir  was  not 
bound  by  this  agreement,  in  respect  that  the 
Lands  Clauses  Act  (sees.  7,  9,  10)  does  not 
authorise  an  entailed  proprietor  to  settle  a  claim 
of  compensation  by  way  of  a  feu-duty  ;  and  also 
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that  the  valuation  did  not  contain  the  declara- 
tion by  the  valuator  of  its  correctness,  which 
is  prescribed  by  the  9th  section  of  that  statute. 
Midland  Rly.  Co.  v.  Gray,  1860,  13  D.  410 ;  23 
J.  175  * 

35.  Compensation  —  Agreement  —  Pay- 
ment by  Delivery  of  Shares.— A  railway 
company  at  two  different  times  took,  under 
statutory  notices,  parts  of  a  farm.  As  a  settle- 
ment of  the  claim  by  the  tenant  for  the  first 
part  taken,  the  company  agreed  to  "  hand  over 
£300  Border  Counties  Extension  shares,  or,  at 
his  option,  the  like  amount  of  North  British 
consolidated  stock."  For  the  second  part  taken, 
the  railway  company  agreed  that  it  should  be 
"  paid  for  at  the  same  rate  as  that  agreed  to  be 
paid  for  the  land  originally  taken."  Held  (1) 
that  for  the  first  part  of  land  taken  the  com- 
pany fulfilled  their  agreement  by  handing  over 
shares  of  the  nominal  value  of  £300,  and  that 
they  were  not  bound  to  pay  £300  sterling ;  and 
(2)  that  as  regards  the  second  part  the  agree- 
ment regulated  the  rate,  but  that  the  tenant 
was  entitled  to  that  sum  in  money.  Stavert  v. 
N.  B.  Rly.  Co.,  1865,  3  M.  819 ;  37  J.  423* 

36.  Compensation  —  Ascertainment  — 
Acquisition  of  Land— Percentage  for  Com- 
pulsory Par  chase— Percentage  on  Gross 
Value— Verdict  of  Jury— Challenge.  —  In 

fixing  the  amount  of  compensation  to  be  paid 
by  a  railway  company  for  ground  taken  by 
the  company  under  the  Lands  Clauses  Act  the 
jury  returned  a  verdict  finding  the  proprietor 
entitled  to  £1270  as  the  value  of  the  subjects, 
and  to  ten  per  cent,  thereon  for  the  compulsory 
purchase,  less  the  value  of  the  feu-duty.  The 
verdict  having  been  challenged  on  the  ground 
that  its  terms  showed  the  intention  of  the 
jury  to  have  been  to  give  ten  per  cent,  on  the 
value  of  the  owner's  interest  in  the  subjects, 
and  that  it  was  inconsistent  with  itself,  inas- 
much as  it  gave  ten  per  cent,  on  the  gross 
value  of  the  subjects  without  deducting  the 
value  of  the  feu-duty,  held  (diss.  Lord  Chancellor 
Hatherley  and  Lord  Chelmsford}  that  there 
was  no  reason  why  the  jury  should  not  fix  the 
sum  payable  for  the  compulsory  sale  at  a 
percentage  on  the  gross  value  of  the  subjects. 
City  of  Glasqow  Union  Rly.  Co.  v.  Hunter, 
1870,  8  M.  (ft.  L.)  156  ;  42  J.  430 ;  L.  R.  2  Sc. 
App.  78* 

37.  Compensation  —  Ascertainment  — 
Jury— Tender— Expense  of  Trial— Statu- 
tory Provision. — Under  a  local  Act  author- 
ising a  compulsory  sale  of  lands  to  be  valued 
by  a  jury,  and  declaring  that,  if  the  proprietor 
should  not  accept  the  sum  offered  as  price  and 
for  damages,  the  expense  of  the  trial  should 
be  borne  by  the  proprietor  or  the  other  party, 
according  as  the  offer  was  greater  or  less  than 
the  price  and  the  damage  found  by  the  jury, 
held  that,  where  the  offer  and  the  verdict  were 
not  capable  of  comparison,  the  provisions  of 
the  statute  did  not  apply.  Speirs  v.  Ardrossan 
Canal  Co.,  1827,  5  S.  764. 

38.  Compensation  —  Ascertainment  — 
Jury  —  Abortive  Submission  to  Arbitra- 


tion—Lands Clauses  Act  1845,  s.  36.— A 

party  interested  in  lands  taken  by  a  railway  com- 
pany entered  into  a  submission  for  the  purpose 
of  assessing  the  amount  of  compensation,  but 
the  submission  proved  abortive.  Held  that, 
whether  the  submission  was  considered  as  a 
statutory  arbitration  or  as  an  ordinary  sub- 
mission, it  did  not  preclude  the  party  from 
taking  the  measures  provided  by  the  36th 
section  of  the  Lands  Clauses  Act,  for  the 
purpose  of  obtaining  a  settlement  of  his  claim. 
Falconer  v.  Aberdeen  Rly.  Co.,  1853,  15  D.  352  ; 
25  J.  209  ;  2  Stuart  180* 

39.  Compensation  —  Ascertainment  — 
Jury— Arbitration— Failure  of  Arbiters  to 
Agree— Lands  Clauses  Act  1845.  s.  35.— 
The  arbiters  appointed  under  tne  Lands 
Clauses  Act  1845,  to  decide  upon  a  claim 
against  a  railway  company  for  compensation, 
having  differed  in  opinion,  and  the  oversman 
nominated  having  declined  to  act,  no  award 
was  pronounced.  Held  that  the  provision  of 
the  35th  section  of  the  Act,  that  where  arbiters 
or  their  umpire  shall  for  three  months  have 
failed  to  make  their  or  his  award,  the  question 
of  compensation  should  then  be  settled  by  the 
verdict  of  a  jury,  was  applicable  to  this  case  ; 
and  the  plea,  that  the  oversman  having  refused 
to  accept,  there  had  never  been  a  completed 
arbitration,  and  parties  were  entitled  to  appoint 
arbiters  of  new,  repelled.  Anderson  v.  Deeside 
Rly.  Co.,  1853,  15  D.  713  ;  25  J.  430 ;  2  Stuart 
425* 

40.  Compensation  —  Ascertainment  — 
Tenant— Lands  Clauses  Act  1845.  s.  114. 
— The  tenants  from  year  to  year  of  a  bleach  field 
and  dye- work  took  steps  to  compel  a  railway 
company  to  settle  by  arbitration  the  amount 
of  damages  due  for  the  temporary  pollution 
of  a  water-course  in  the  construction  of  works 
at  a  considerable  distance  above  the  lands  and 
works  occupied  by  the  claimants,  none  of 
which  were  taken  or  injured.    Held  that  the 

§  roper  mode  of  ascertaining  the  compensation 
ue  to  such  parties  was  by  application  to  the 
sheriff,  under  sec.  114  of  the  Lands  Clauses 
Act.  Caledonian  Rly.  Co.  v.  Barr,  1855,  17  D. 
312 ;  27  J.  134  * 

41.  Compensation—Assessment— Jury- 
Title  to  Lands— Interest— Consignation— 
Unchartered  Bank  — Lands  Clauses  Act 
1845,  ss.  75,  78. — In  a  question  between  a 
party  in  possession  of  a  clay-field  through  which 
a  railway  passed,  and  the  railway  company,  a 
jury  awarded  him  £4318  of  damages,  which  the 
company  consigned  in  an  unchartered  bank. 
The  company  disputed  his  title  to  the  field. 
Held  (1)  that  the  party  having  been  in  posses- 
sion, it  fell  upon  the  company  to  show  that  he 
had  no  title,  and  that,  till  this  was  established, 
he  was  entitled  to  payment  of  the  damages  ; 
(2)  that  he  was  entitled  to  interest  since  the 
elate  of  the  decerniture  for  the  amount ;  (3)  that 
the  consignation  in  an  unchartered  bank  was 
not  in  terms  of  the  statute,  and  he  was  therefore 
entitled  to  legal  interest  till  the  date  of  proper 
consignation,  and  to  bank  interest  thereafter. 
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Afethven's  Exrs.  v.  Edinburgh,  Perth,  dc  Dundee 
Rly.  Co.,  1851, 13  D.  1262  ;  23  J.  596  * 

42.  Compensation— Claim  for  Annual 
Payment  —  Tenant  —  Lands  Clauses  Act 
1845,  s.  36.— The  tenant  of  a  farm,  part  of 
which  had  been  taken  by  a  railway  company, 
and  with  whom  no  settlement  had  been  made, 
intimated  a  claim  for  compensation,  including, 
inter  alia,  "  £70,  as  the  yearly  and  permanent 
damages  during  the  remaining  years"  of  his 
lease ;  and  he  save  notice  of  his  desire  to  have 
the  amount  of  his  claim  assessed  by  a  jury, 
in  terms  of  the  36th  section  of  the  Lands 
Clauses  Act.  No  attention  was  paid  to 
this  notice,  and  the  tenant  raised  an  action 
libelling  on  the  36th  section  of  the  Act,  and 
concluding  for  payment  in  terms  of  his  claim. 
Held  that  the  pursuer  was  bound  to  state  his 
claim  in  such  a  way  that  the  full  amount 
could  be  at  once  paid,  and  that  it  was  not 
competent  for  him  to  claim  a  series  of  annual 
payments  during  the  currency  of  his  lease. 
Falconer  v.  Aberdeen  Rly.  Co.,  1853,  15  D. 
352  ;  25  J.  209  ;  2  Stuart  180  * 

43.  Compensation  —  Consignation  — 
Lands  Clauses  Act  1845,  s.  67—"  Corpora- 
tion "—Railway  Company.—  Held  that  a 
railway  company  is  not  a  corporation  in  the 
sense  of  the  67th  section  of  the  Lands  Clauses 
Act,  so  as  to  make  it  necessary  to  consign  in 
bank  money  paid  to  it  for  land  taken  from  it 
under  statutory  powers.  Caledonian  Rly.  Co. 
v.  CUy  of  Glasgow  Union  Rly.  Co.,  1869,  7  M. 
1072  ;  41  J.  605  * 

44.  Compensation— Injurious  Affectation 
of  Land— Damage  by  Use  and  not  by  Con- 
struction of  Works— Railway.— A  railway 
company  took  under  their  compulsory  powers 
the  back  part  of  a  plot  of  ground  consisting  of 
outhouses,  but  did  not  take  the  front  part  on 
which  there  was  a  tenement.  There  was  no 
necessary  connection  between  the  two  parts 
except  the  contiguity  and  the  fact  of  the  whole 
being  held  by  one  owner  on  one  title.  Held 
that  the  owner  was  not  entitled  to  compensa- 
tion under  the  Lands  Clauses  and  Railways 
Clauses  Acts  1845  for  injury  to  the  tenement 
arising  from  noise  and  smoke,  there  not  being 
damage  "by  reason  of  the  execution  of  the 
works"  or  "  by  the  exercise  of  the  powers  "  of 
the  Lands  Clauses  or  the  special  Act.  City  of 
Glasgow  Union  Rly.  Co.  v.  Hunter,  1870, 
8  M.  (H.  L.)  156  ;  42  J.  430 ;  L.  R.  2  Sc.  App. 

7a* 

45.  Compensation— Lands  Clauses  Act 
1845,  s.  36  —  Claim  —  Notice  —  Agreement 
—  Damage  to  Rights  Secured  by.  — 
Parties  gave  notice  to  a  railway  company, 
as  under  s.  36  of  the  Lands  Clauses  Act 
1845,  of  a  claim  for  compensation  in  respect 
of  being  deprived  by  operations  under  the 
railway  company's  Act  of  rights  and  privi- 
leges secured  to  them  by  agreement  with 
the  railway  company's  predecessors.  The 
railway  company  did  not  apply  within  the 
statutory  time  to  the  sheriff  for  a  jury  to  assess 
the  amount,  and  the  parties  raised  action  for 


the  whole  sum  claimed,  founding  on  the 
notice  and  the  defender's  failure  to  apply  for 
a  jury  (Lands  Clauses  Act  1845,  s.  36).  Held 
on  a  construction  of  the  agreements  and 
statutes  that  the  pursuer's  rights  and  privileges 
had  not  been  affected  by  the  railway  com- 
pany's workings,  and  that  they  were  therefore 
not  entitled  to  compensation,  and  defenders 
assoilzied.  Edinburgh  &  Leith  Glass  Co.  v. 
K  B.  Rly.  Co.,  1862,  24  D.  1236  ;  34  J.  601. 

46.  Compensation— Notice— Validity— 
Jury— Claims  Incompetent  of  Settlement 
by  Jury— Lands  Clauses  Act,  1845,  a.  So- 
under sec.  36  of  the  Lands  Clauses  Consolida- 
tion Act,  four  members  out  of  a  committee  of 
five  (appointed  under  sec.  93,  but  one  of  whom 
resigned),  of  feuars  interested  in  a  common — 
part  of  which  was  required  for  the  formation 
of  a  railway — gave  notice  of  claim  against 
the  railway  company  of  a  capital  sum  by  way 
of  compensation,  and  "  likewise  £1  of  yearly 
rent  for  the  portion  of  the  common  severed 
by  the  execution  of  the  railway."  They 
further  claimed  "  an  access  by  a  level  crossing 
to  be  formed  to  the  foresaid  severed  portion 
of  ground."  In  a  suspension,  held  that  the 
notice  of  claim  was  inept  as  a  foundation  for 
the  statutory  assessment  by  a  jury,  in  respect 
that  the  yearly  rent  and  level  crossing  claimed 
were  not  matters  remitted  by  the  Act  to  the 
cognisance  of  a  jury.  Fife  da  Kinross  Rly.  Co. 
v.  Deas,  etc.,  1859,  21  D.  1205  ;  31  J.  668* 

47.  Compensation— Notice— Committee 
of  Feuars— Concurrence  of  whole  Com- 
mittee.— Question  whether,  in  serving  a  notice 
of  claim  under  the  Lands  Clauses  Act,  by  a 
committee  of  feuars,  the  concurrence  of  all 
the  committee  was  necessary.  Fife  dk  Kinross 
Rly.  Co.  v.  Deas,  etc.,  1859,  21  D.  1205 ;  31 
J.  668  * 

48.  Compensation  —  Notice  —  Form- 
Validity— Letter  by  Agent— Lands  Clauses 
Act  1845,  8.  36.— A  railway  company  having 

5'ven  notice  of  their  intention  to  take  certain 
nds,  the  property  of  E,  but  subject  to  the 
liferent  of  another,  the  agent  of  the  proprietor, 
by  letter  signed  "A  D,  agent  for  Mr.  E?"  and 
addressed  to  the  company's  secretary,  intim- 
ated that  the  amount  claimed  by  Mr.  E,  "  as 
proprietor,"  was  £1700,  and  that  if  this  sum 
was  not  agreed  to,  Mr.  E  desired  the  amount 
"  to  be  determined  by  a  iury."  Held  that  this 
was  a  sufficient  and  valid  notice  under  the 
36th  section  of  the  Lands  Clauses  Act,  which 
requires  "notice  in  writing"  by  the  party 
entitled  to  compensation,  stating  the  nature 
of  his  interest  in  the  lands  and  the  amount 
of  compensation  claimed ;  and  objections 
repelled  (1)  that  the  writing  was  neither  holo- 
graph nor  tested ;  (2)  that  it  was  not  signed 
by  the  party  himself,  and  that  the  statute  does 
not  authorise  notice  by  an  agent ;  (3)  that  it 
did  not  state  the  nature  of  the  claimant's 
interest,  and  took  no  notice  of  the  fact  that 
the  claimant's  right  was  subject  to  a  liferent. 
Forth  dk  Clyde  Junction  Rly.  Co.  v.  Ewing,  1864, 
2  M.  684 ;  36  J.  341  * 
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49.  Compensation— Notice— Jury— Title 
to  Give  Notice— Tenant— Compensation  for 
Lands  already  Entered  on— Lands  Clauses 
Act  1845.  8.  36.— The  tenant  as  well  as  the 
owner  of  lands  taken  by  a  railway  company, 
is  entitled  to  give  notice  of  his  claim  for 
compensation  to  the  company,  and  to  require 
them  to  call  upon  the  sheriff  to  summon  a 
jury  to  assess  the  amount  of  compensation, 
and,  failing  their  doing  so,  to  recover  the 
amount  claimed  by  him,  in  terms  of  the  36th 
section  of  the  Lands  Clauses  Act ;  and  the 
procedure  authorised  by  that  Bection  of  the 
Act  is  competent  in  the  case  of  lands  already 
entered  upon  by  the  company,  as  well  as  in  the 
case  of  lands  to  be  taken  by  them.  Falconer 
v.  Aberdeen  Rly.  Co.,  1853,  15  D.  352 ;  25  J. 
209  ;  2  Stuart  180  * 

50.  Compensation— Notice  of  Petition 
for  Jury— Lands  Clauses  Act  1845,  ss.  36, 
37. — A  landowner  served  upon  a  railway 
company  a  notice,  in  terms  of  a  36  of  the 
Lands  Clauses  Act,  stating  the  sum  he  claimed 
for  land  of  which  they  had  taken  possession, 
and  his  desire  that,  if  the  company  failed 
to  pay  that  sum,  the  question  should  be 
settled  by  a  jury.  The  company  presented 
a  petition  to  the  sheriff  to  summon  a  jury, 
but  they  did  not  give  ten  days*  notice  of 
their  intention  to  present  that  petition,  in 
terms  of  s.  37.  Held  that,  in  respect  thereof, 
the  petition  was  incompetent ;  and  thereafter 
held  that  the  company  were  liable  in  pay- 
ment of  the  full  sum  claimed.  Edinburgh  <k 
Northern  Ely.  Co.  v.  Leven,  1852,  1  Macq.  284 ; 
24  J.  413  ;  1  Stuart  686.  Affg.  10  D.  1013  ; 
20  J.  371* 

51.  Compensation  —  Notice  of  Trial  — 
Lands  Clauses  Act  1845,  s.  40— Personal 
Bar— Appearance  before  Sheriff:— Where  a 
person  entitled  to  compensation  in  respect  of 
nis  interest  in  premises  taken  (compulsorily 
under  the  provisions  of  the  Lands  Clauses 
Act  1645  objected  to  the  trial  proceeding  on  the 
day  fixed  by  the  sheriff,  and  brought  a  suspen- 
sion on  the  ground  that  he  had  not  received  ten 
days'  notice  in  writing  by  the  promoters  of  the 
undertaking,  in  terms  of  section  40  of  the  Act, 
held  that  he  was  barred  from  maintaining  his 
objection  by  his  having  appeared  before  the 
sheriff  and  agreed  to  the  fixing  of  the  day, 
and  by  other  actings  implying  that  he  dis- 
pensed with  the  statutory  notice.  Opinions 
that  the  clause  requiring  ten  days'  notice  is 
imperative  and  not  merely  directory,  and 
applies  to  the  case  of  special  as  well  as  to 
the  case  of  common  juries.  Lang  v.  Glasgow 
Court-House  Convmrs.,  1871,  9  M.  768 ;  43  J. 
422* 

52.  Compensation— Payment— Award  to 
Heritable  Creditor  of  Proprietor  of  Land 
Taken — Title. — If  commissioners  take  pro- 
perty under  the  compulsory  powers  of  a 
statute,  and  the  whole  value  is  awarded  by 
the  jury  to  heritable  creditors,  the  com- 
missioners cannot  withhold  the  price  till  the 
creditors  furnish  a  feudal  title,  but  must  pay 


on  receiving  a  valid  discharge  disburdening 
the  property.  Dobie  v.  Scales,  1831,  9  S.  609 ; 
6  Fac.  397  * 

53.  Compensation— Conventional  Obliga- 
tion before  Act— Transmisaibility  against 
Successors  of  Company.— A  contract  was 
entered  into  between  road  trustees  and  the 
promoters  of  a  projected  railway,  by  which 
it  was  agreed  that  the  road  trustees  should 
withdraw  their  opposition  to  the  railway 
bill  in  Parliament,  on  condition  of  the  railway 
company  undertaking,  on  the  line  being  opened, 
to  pay  a  certain  proportion  of  liabilities  for 
which  the  road  trustees  were  responsible,  the 
road  trustees  assigning  certain  toll-bars  in 
security.  The  bill  passed,  but  the  whole 
undertaking  was  afterwards  purchased  by 
another  company.  Held  that  the  purchasing 
company  were  bound  to  implement  the  obliga- 
tion undertaken  by  the  first  company.  Rox- 
burghshire Road  Trs.  v.  N.  B.  Rly.  Co.,  1855, 
17  D.  1110  ;  27  J.  559. 

54.  Compensation— Railway— Statutory 
Obligation  to  Pay  Tonnage  Duty— Transfer 
to  New  Company— Tranflmissibility— Obli- 
gation— Construction. — A  Railway  Act  en- 
abling a  company  to  make  a  railway  from  £ 
to  D,  with  a  branch  to  F,  enacted  that,  in 
order  to  compensate  the  proprietor  of  an 
estate  through  which  the  railway  passed,  and 
within  which  the  branch  diverged  towards 
F,  the  company  should,  inter  aha,  pay,  "so 
long  as  the  said  railway  shall  continue  to  be 
used  through  the  said  lands,  etc,  the  sum  of 
one  halfpenny  per  ton  upon  all  goods  and 
articles  upon  which  a  tonnage  duty  is  charge- 
able, or  charged  in  virtue  of  this  Act,  which 
shall  pass  along  any  part  of  the  said  railway 
situated  within  the  said  lands."  Thereafter 
another  statute  was  passed,  enabling  the 
company  to  sell  and  transfer  the  railway  and 
branch  to  a  new  and  different  railway 
company,  which  it  empowered  to  alter  and 
enlarge  the  said  railway  and  branch,  and  to 
make  in  lieu  of  them  "  a  new  line  of  railway," 
and  "a  new  branch  line  of  railway."  Under 
this  Act  and  a  subsequent  Act,  the  latter 
company  constructed  a  new  branch  and  a 
variety  of  new  works,  in  course  of  which 
they  were  required  by  the  proprietor  to 
purchase  the  whole  land  on  one  side  of  the 
railway.  In  an  action  at  the  instance  of  the 
proprietor  against  the  latter  company,  relative 
to  a  claim  for  the  sum  of  one  halfpenny  per 
ton  on  all  goods  and  articles,  held  (1)  that 
the  latter  company  were  not  free,  on  the 
ground  that  their  railways  were  new  railways  ; 
(2)  that  the  expression  railway,  as  used  in  the 
original  Act,  included  the  branch  ;  (3)  that 
the  dues  were  payable  on  the  new  branch, 
notwithstanding  the  pursuer's  lands  were  now 
all  on  one  side  of  it ;  and  (4)  that  the  dues 
were  payable  on  all  goods  and  articles  charge- 
able with  tonnage  duty  under  the  original 
Act,  although  the  tonnage  duty  had  been 
repealed.  Ivauchope  v.  A.  B.  Rly.  Co.,  I860, 
23  D.  191  ;  33  J.  93.     See  24  D.  (H.  L.)  4 ; 
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34    J.   362;    4    Macq.    348,    352.     See    also 
2  Stuart  166  * 

55.  Compensation— Recovery— Assessed 
by  Jury— Action  in  Court  of  Session— Com- 
petency —  Interest.— A  Railway  Company's 
Act  (which  embodied  the  Railway  and  Lands 
Clauses  Acts)  provided  (1)  that  in  addition  to 
the  value  of  the  surface  land  to  be  taken  by 
the  company  from  a  certain  proprietor,  there 
should  be  [paid  to  him  "the  value  of  the 
whole  stone  situate  under  the  surface  of 
the  land  so  to  be  taken,"  which  the  company 
should  decline  to  allow  him  to  work  ;  (2)  that 
"  the  extent  and  quality  of  the  stone  so  to  be 
purchased  by  the  company  shall  be  ascertained 
in  the  same  manner  as  in  ordinary  cases  of 
disputed  compensation  " ;  and  (3)  that  so  often 
as  a  face  of  rock  of  a  specified  length  was 
worked  up  to  the  boundary  of  the  railway, 
compensation  for  the  value  of  the  stone 
opposite  such  face  should  then  become  pay- 
able. In  1864  a  jury  found  the  proprietor 
entitled  to  £5272  for  stone  thus  purchased 
up  to  1862.  The  proprietor  in  an  action  in 
toe  Court  of  Session  obtained  decree  for  the 
sum  fixed  by  the  jury  with  interest  since 
1862,  and  the  expenses  of  the  trial.  On 
appeal  to  the  House  of  Lords  on  the  questions 
of  interest  and  expenses,  held  that  the  verdict 
of  the  jury  was  to  be  regarded  as  an  ordinary 
verdict  fixing  the  amount  of  compensation 
under  the  Lands  Clauses  Act,  and  therefore 
that  the  court  had  no  jurisdiction  to  entertain 
the  action,  and  judgment  reversed  so  far  as 
appealed  against,  (ftrinions  that  no  interest 
was  due  on  the  sum  fixed  by  the  jury  prior  to 
1864.  Carmichael  v.  Caledonian  Rly.  Co., 
1870,  8  M.  (H.  L.)  119 ;  42  J.  404 ;  L.  R. 
2  Sc  App.  66* 

56.  Compensation  —  Entail  —  Securities 
Affecting  Lands  Acquired  —  Expense  of 
Transfer.  —  A  railway  company  acquired 
part  of  an  entailed  estate,  and* they  were 
informed  that  the  lands  were  burdened  with 
debts,  and  that  they  would  be  liable  in  the 
expenses  of  any  new  securities  rendered 
necessary  by  taking  the  lands.  The  holder 
of  a  redeemable  bond  of  annuity  having  in- 
sisted on  a  bond  of  corroboration  over  lands 
purchased  with  the  money  paid  by  the  com- 
pany, held  that  the  railway  company  were 
liable  in  the  expense  of  the  bond.  Primrose 
v.  Caledonian  Ely.  Co.,  1848,  11  D.  236; 
21  J.  68. 

57.  Compensation— Road— Level  Gross- 
ing—Intersection by  Line  at  Point  not 
Adjacent  to  Estate.— Discontiguous  parts  of 
an  estate  were  connected  by  a  statute  labour 
road  which  formed  the  usual  access  from  the 
turnpike  to  the  mansion-house.  A  railway 
passed  through  one  portion  of  the  estate,  and 
crossed  the  statute  labour  road  on  the  level, 
at  a  point  to  which  no  part  of  the  estate  was 
immediately  adjacent.  In  a  reduction  of  a 
verdict  of  a  jury  finding  the  proprietor  of  the 
estate  entitled  to  damages  on  account  of  the 
level  crossing,  and  assessing  its  amount,  held 


that  the  proprietor  of  the  estate  was  not 
entitled  to  damages  in  respect  of  the  level 
crossing.  Caledonian  Rly.  Co.  v.  OgUvy,  1866, 
18  D.  (H.  L.)  20 ;  2  Macq.  229 ;  27  J.  360  * 

58.  Compensation  —  Tenant  —  Lease 
Granted    after  Notice    to    Landlord.  — 

Held  that  a  tenant  was  not  entitled  to  claim 
compensation  from  a  railway  company  in 
respect  of  his  compulsory  removal  from  sub- 
jects of  which  he  was  in  possession,  he  not 
having  obtained  a  written  lease  until  after  the 
company  had  given  the  landowner  statutory 
notice  of  their  intention  to  take  the  lands  and 
the  tenant  had  been  duly  warned  to  remove. 
City  of  Glasgow  Union  Rly.  Co.  v.  M'Ewen  &  Co., 
1870,  8  M.  747 ;  42  J.  386* 


59.  Compensation  —  Tenant  - 
Sublease  after  Notice.— A  liferent  lessee's 
claim  to  compensation  for  damages  for  land 
taken  by  a  railway  company,  held  to  have  been 
effectually  assigned  to  a  subtenant  for  the 
period  embraced  in  a  sublease  entered  into 
after  the  railway  company's  notice  to  the  land- 
owner. Caledonian  Illy.  Co.  v.  Barr*s  TV*., 
1871,  9  S.  L.  R.  49. 

60.  Compensation— Verdict  of  Jury- 
Claim  of  Tenant— Belief  against  Landlord. 

— A  railway  company  presented  a  petition  to 
the  sheriff,  praying  him  to  empanel  a  jury  for 
the  purpose  of  assessing  the  sum  to  be  paid  to 
the  proprietor  of  lands  through  which  their 
line  passed,  "  as  the  price  or  value  of  the  lands, 
and  of  his  interest  therein,  and  as  compensation 
for  the  damage  to  the  lands  on  account  of  the 
formation  of  the  railway."  The  jury,  by  their 
verdict,  appointed  a  road  to  be  made  for  the 
proprietors  accommodation,  valued  the  land 
to  be  taken  for  the  railway  and  occupied  by 
the  road  at  a  certain  number  of  years'  purchase, 
fixed  the  damage  by  severance  at  a  certain 
rate  per  acre  severed  and  a  certain  number  of 
years'  purchase,  and  allowed  a  sum  as  com- 
pensation for  the  inconvenience  occasioned  by 
a  level  crossing,  and  for  the  burden  of  keeping 
the  road  in  repair.  The  lands  were  under 
lease ;  and  a  question  having  arisen  as  to  the 
rights  of  the  tenant,  held,  by  the  whole  court, 
that  the  proprietor  was  bound  to  relieve  the 
company  of  the  tenant's  claim  for  reduction  of 
rent,  but  not  for  damage  by  severance.  Hunter 
v.  N.  B.  Rly.  Co.,  1849,  12  D.  37;  21  J. 
621* 

61.  Consigned  Money  —  Compensation 
under  Decree  -  Arbitral  —  Reduction  of 
Decree— Petition  to  Uplift— Under  a  sub- 
mission as  to  the  compensation  to  be  awarded 
to  the  proprietor  of  lands  required  by  a 
railway  company,  a  decree-arbitral  was  pro- 
nounced, finding  a  sum  due  by  the  company, 
which  they  consigned,  in  terms  of  s.  83  of 
the  Lands  Clauses  Act,  and  entered  into 
possession.  Held  that  they  were  not  entitled 
to  object  to  the  uplifting  oy  the  proprietor  of 
the  consigned  money  before  the  issue  of  a 
reduction,  at  their  instance,  of  the  decree. 
Fortune  v.  Edinburgh  <fc  Bathgate  Rly.  Co.,  1849, 
11  D.  531  ;  21  J.  160* 
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62.  Consigned  Money  —  Compensation 
Settled  by  Agreement— Entail— Valuation 
for  Purposes  of  Title— Valuation  Less  than 
Sum  Consigned— Expenses  of  Valuation  and 
Reinvestment— The  heir  in  possession  of  an 
entailed  estate  entered  into  an  agreement 
with  the  promoters  of  a  railway,  who  proposed 
to  carry  their  line  through  the  entailed  estate, 
by  which  agreement  they  bound  themselves  to 
pay  to  him,  or  to  consign  in  terms  of  the  Lands 
Clauses  Act  1845,  the  sum  of  £8000,  "in  full 
of  all  claims  for  price  of  lands  agricultural, 
and  severance  or  other  damages."  The  lands 
taken  were  afterwards  valued  under  the  Act 
to  enable  the  heir  of  entail  to  give  a  valid 
title,  and  the  value  of  the  lauds  taken  was 
estimated  at  £2500  less  than  the  sum  con- 
signed in  terms  of  the  agreement  Held  that 
under  the  agreement  the  railway  company 
were  nevertheless  liable  for  the  whole  expenses 
of  the  valuation  and  of  the  reinvestment  of 
the  consigned  fund.  Mansfield  v.  Glasgow  d- 
Carlisle  Rly.  Co.,  1850,  13  D.  235 ;  23  J.  87* 

63.  Consigned  Money— Petition  to  Uplift 
—Lands  Clauses  Act  1845,  s.  84— Title- 
Acquisition  of  Land.  —  A  petition  haying 
been  presented  for  payment  of  money  deposited 
in  bank  by  a  railway  company,  under  s.  84 
of  the  Lands  Clauses  Act,  as  the  amount  of 
compensation  claimed  for  land  required  by 
them,  the  company  lodged  answers,  stating 
as  an  objection  to  the  petitioner's  title,  that 
in  a  disposition  on  which  it  depended  the 
word  "dispone"  was  omitted.  Held  that  as 
the  deed  in  question  showed  at  least  a  good 
contract  of  sale  in  favour  of  the  petitioner's 
author,  an  assignation  to  which,  and  to  the 
petitioner's  rights  thereunder,  would  enable 
the  railway  company  to  establish  the  feudal 
title  in  themselves,  the  petitioner  was  entitled, 
on  such  assignation  being  executed,  to  payment 
of  the  consigned  money.  Thomson  v.  N.  B. 
Rly.  Co.,  1867,  5  M.  410  ;  39  J.  208* 

64.  Consigned  Money— Petition  to  Uplift 
—Lands  Clauses  Act  1845,  s.  84— Title- 
Acquisition  of  Land.— A  petition  having 
been  presented  for  payment  of  money  de- 
posited in  bank  by  a  railway  company  under 
s.  84  of  the  Lands  Clauses  Act,  as  the  amount 
of  compensation  claimed  for  land  required  by 
them,  tne  company  lodged  answers,  stating,  as 
an  objection  to  the  petitioner's  title,  that  the 
subjects  had  at  one  time  been  held  under  a  dis- 
position and  sasine  in  favour  of  two  office-bearers 
of  an  incorporation,  for  behoof  of  the  incorpora- 
tion, and  that  only  one  of  these  office-bearers 
had  executed  a  conveyance  to  the  petitioner's 
authors,  the  other  being  then  dead.  Held  that 
as  the  conveyance  of  the  beneficial  right  which 
the  petitioner  possessed  would  enable  the  rail- 
way company  to  establish  the  feudal  title  in 
themselves,  the  petitioner  was  not  bound  to 
establish  any  other  title  in  his  person  than  that 
which  he  possessed,  and  that,  on  the  conveyance 
and  titles  offered  by  him  being  delivered  to  the 
company,  he  would  be  entitled  to  payment  of 
the  consigned  money.  Miles  v.  N.  B.  Rly.  Co., 
1867,  5  M.  402;  39  J.  205  * 


65.  Consigned  Money— Petition  to  Uplift 
—  Expenses  —  Discharge  of  Bond  —  Lands 
Clauses  Act  1845,  a.  79.— Held  that  under 
8.  79  of  the  Lands  Clauses  Act  a  public 
company,  though  bound  to  pay  the  costs  of 
obtaining  the  necessary  warrant  of  court,  was 
not  liable  in  payment  of  the  expenses  of  pro- 
ceedings to  uplift  and  apply  consigned  money 
towards  paying  off  a  bond  of  provision,  in  so 
far  as  these  included  the  expense  of  obtaining 
a  discharge  of  the  bond.  Pollock,  Petitioner, 
1869  (O.  H.),  6  S.  L.  R.  414. 

66.  Consigned  Money— Petition  to  Uplift 
—Expense  —  Failure  to  Grant  Title.  —  An 
arbiter  ordained  a  railway  company  to  deposit 
the  sum  he  found  due  for  lands  acquired  by 
them,  and  the  proprietor  to  grant  a  disposition, 
which  he  failed  to  do.  The  company  having 
consigned  the  money,  completea  their  title 
under  s.  76  of  the  Lands  Clauses  Act.  Held 
that  the  expense  of  an  application  for  warrant 
to  uplift  the  consigned  money  formed  a  valid 
charge  against  the  company.  Moncrieff  v. 
Edinburgh  <fc  Glasgow  Rly.  Co.,  1857, 19  D.  283  ; 

29  J.  139* 

67.  Consigned  Money— Petition  to  Up- 
lift —  Expenses  —  Second  Application.  — 

Question :  Can  a  railway  company  be  found 
liable  in  the  expense  of  more  than  one 
application  for  authority  to  uplift  and  apply 
a  fund  consigned  for  the  benefit  of  heirs  of 
entail?     Lord   Elibank,    1858,    20    D.    794; 

30  J.  429.  Grant  v.  Edinburgh,  Perth,  & 
Dundee  Rly.  Co.,  1851,  13  D.  1015;  23  J. 
467* 

68.  Consigned  Money  —  Petition  to 
Apply— Reclaiming  -  Note— Expenses.— An 

heir  of  entail  presented  a  petition  for  leave  to 
apply  money  consigned  by  a  railway  company 
in  obtaining  a  renunciation  of  a  99  years' 
lease  as  a  permanent  improvement  in  the  sense 
of  the  Rutherford  Act.  The  Lord  Ordinary 
refused  but  the  court  granted  the  authority. 
Held  that,  the  application  of  the  consigned 
money  being  novel,  the  expenses  of  the 
reclaiming-note  were  not  a  reasonable  charge 
against  the  railway  company.  Hunily  y. 
Aboyne  <h  Braemar  Rly.  Co.,  1868,  6  M.  959 ; 
40  J.  549* 

69.  Consigned  Money— Reinvestment- 
Common  Lands— Lands  Clauses  Act  1845, 

8.  67. — Part  of  the  common  lands  of  a  burgh 
having  been  required  by  a  railway  company, 
held  that  it  was  incompetent,  under  s.  67  of 
the  Lands  Clauses  Act,  to  apply  the  compensa- 
tion money  to  the  permanent  improvement  of 
the  remainder  of  the  common  lands  by  em- 
banking and  draining.  Mags,  of  Dumbarton, 
1852,  14  D.  673 ;  24  J.  341* 

70.  Consigned  Money— Reinvestment — 
Trust— Lands  Clauses  Act  1845,  s.  67. — 

Held  that  although  under  s.  67  of  the  Lands 
Clauses  Act  it  is  not  competent  to  authorise  part 
of  the  price  of  lands  taken  by  a  railway 
company  to  be  applied  in  rebuilding  a  ruinous 
house,  yet  as  the  nouse  formed  part  of  a  trust 
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estate,  it  was  a  legitimate  application  of  the 
money  under  the  trust  deed.  Blair's  Trs., 
1852,  14  D.  496 ;  24  J.  260 ;  1  Stuart  464* 

71.  Consigned  Money— Reinvestment- 
Direction  to  Invest  in  "Lands  "—Construc- 
tion.— A  Railway  Act  provided  for  money,  paid 
for  the  purchase  of  lands  to  be  taken  for  the 
purposes  of  the  Act,  being  laid  out  by  order 
of  tne  court  in  "  other  lands ; "  and  declared 
that  where  the  word  "lands"  was  used,  it 
should  be  understood  to  include  "  all  heritages 
whatsoever.''  Held  that  part  of  the  price  of  a 
portion  of  a  glebe  might  be  invested  in  the 
purchase  of  feu-duties.  Presbytery  of  Ayr, 
1842,  4  D.  630.  See  Governors  of  Uauvin's 
Hospital,  1842,  4  D.  556  * 

72.  Consigned  Money— Reinvestment— 
Entail— Loan  to  Heir  on  Security  over  Fee- 
Simple  Estate. — An  heir  of  entail  applied 
to  have  a  sum  of  £5000  (the  compensation 
money  for  a  portion  of  the  entailed  estate 
taken  by  a  railway  company)  uplifted  from 
the  bank  in  which  it  was  consigned,  and  paid 
to  him,  on  an  heritable  bond  being  granted  by 
him  over  lands  of  which  he  was  fee-simple 
proprietor,  until  an  opportunity  occurred  of  a 
permanent  investment  in  terms  of  the  Acts  of 
Parliament.  The  court,  not  having  had  its 
attention  directed  to  the  peculiar  nature  of  the 
application  till  the  arrangements  were  complete 
and  deeds  executed,  granted  the  application; 
but  observed  (after  a  consultation  of  both 
Divisions),  that  they  would  not  in  future,  in 
such  a  case,  sanction  the  money  being  lent  to 
the  heir  of  entail  on  his  property.  Lines,  1848, 
10  D.  870  ;  20  J.  303  * 

73.  Consigned  Money— Reinvestment- 
Entail  —  Payment  of  Improvement  Ex- 
penditure.— The  court,  in  virtue  of  s.  67  of 
the  Lands  Clauses  Act,  authorised  the 
proprietor  of  an  entailed  estate  to  use  the 
money  obtained  by  him  from  a  railway 
company  as  compensation  for  part  of  the 
entailed  estate  taken  by  the  company,  in 
extinguishing  a  debt  for  improvements  made 
by  himself,  in  terms  of  10  Geo.  in.  c.  51. 
M.  of  Bute,  1847,  19  J.  414.* 

74.  Consigned  Money— Reinvestment- 
Expense— Entail— Discharge  of  Bond  of 
Provision. — In  a  petition  for  authority  to 
uplift  money  consigned  by  a  public  company 
as  the  price  of  part  of  an  entailed  estate  taken 
under  their  compulsory  powers,  and  to  apply 
it  towards  paying  off  a  bond  of  provision  over 
the  estate,  held  (by  Lord  Manor)  that  the 
company  were  not  liable  in  the  expenses  of 
the  discharge  of  the  bond.  Pollok  v.  Glasgow 
Corporation  Waterworks  Corrmrs.,  1869,  41  J. 
325. 

75.  Consigned  Money— Reinvestment— 
Expense— Entail— Entry  with  Superior  of 
Lands  Purchased— Expense  of.— A  railway 
company  having  taken  entailed  land  for  the 
purposes  of  their  Act,  and  the  price,  in  terms 
of  the  Lands  Clauses  Act,  having  been  invested 
in  the  purchase  of  other  lands  to  be  entailed  in 


lieu  of  those  taken  by  them,  held  that  the  com- 
pany is  bound  to  pay  not  merely  the  expenses 
connected  with  the  proceedings  and  the  making 
of  the  new  entail,  but  also  the  expense  incurred 
by  the  heir  of  entail  in  possession  in  obtain- 
ing an  entry  with  the  superior  of  the  lands 
purchased.  M.  of  Titchfield  v.  Glasgow  &S.-W. 
Ely,  Co.,  1853,  15  D.  908  ;  25  J.  533  ;  2  Stuart 
554* 

76.  Consigned  Money— Reinvestment- 
Expense— Entail— Payment— Improvement 
Expenditure.  —  A  railway  company  having 
taken  a  portion  of  an  entailed  estate,  the  heir 
in  possession  petitioned  the  court  to  have  the 
price  applied  in  repayment  of  sums  laid  out 
by  him  in  permanent  improvements,  in  terms 
of  the  26th  section  of  the  Entail  Amendment 
Act,  and  to  find  the  railway  company  liable  in 
the  expenses  of  the  petition,  and  other  expenses 
connected  therewith,  under  the  79th  section  of 
the  Lands  Clauses  Act.  Held  that  he  was 
entitled  to  the  expense  of  presenting  the  ap- 
plication, and  of  obtaining  warrant  for  uplifting 
the  money,  but  not  to  the  expense  of  con- 
stituting against  the  other  heirs  of  entail  his 
right  to  that  sum.  Lord  Torphichen  v.  Cale- 
donian Rly.  Co.,  1851,  13  D.  1400 ;  23  J.  653. 
Erskine  v.  Aberdeen  Rly.  Co.,  1851, 14  D.  119; 
24  J.  52  ;  1  Stuart  86  * 

77.  Consigned  Money— Reinvestment- 
Expense— Entail— Payment  of  Improve- 
ments under  Montgomery  Act  —  Lands 
Clauses  Act,  SB.  67,  Id.— Held  that  a  railway 
company  who  had  taken  lands  under  the  pro- 
visions of  the  Lands  Clauses  Act,  and  consigned 
the  price  in  bank,  were  liable  in  payment  of  the 
expense  of  applying  the  price  in  paying  off  the 
improvement  expenditure  on  an  entailed  estate, 
for  which  decree  had  been  obtained  in  terms 
of  the  Montgomery  Act.  Grant  v.  Edinburgh, 
Perth,  &  Dundee  Ely.  Co.,  1851,  13  D.  1015 ; 
23  J.  467* 

78.  Exercise  of— Agreement  before  Act 
—  Validity  —  Condition — Implement.  —  A 

railway  company  obtained  powers  to  make 
their  line  within  seven  years.  Pending  their 
bill  in  Parliament,  an  agreement  was  entered 
into  between  them  and  a  proprietor  of  land 
through  which  the  line  was  expected  to  pas?, 
by  which  the  proprietor  assented  to  the  bill, 
in  consideration  of  an  obligation  by  the  com- 
pany to  acquire  his  land,  and  pay  a  specified 
price  for  it,  "  at  the  first  term  of  Martinmas  or 
Whitsunday  after  the  said  company,  on  ob- 
taining their  Act  of  Parliament,  shall  have 
begun  to  execute  any  part  of  the  said  railway 
under  the  powers  of  the  said  Act."  Having 
obtained  their  Act,  the  company  borrowed 
money  under  it,  but  delayed  implementing  the 
agreement  till  the  lapse  of  seven  years.  They 
then  refused  to  implement  it,  on  the  ground 
that  their  powers  to  construct  the  line  had 
expired.  Held  that  the  agreement  was  con- 
ditional on  the  execution  of  the  railway,  and 
that  the  company  were  not  bound  to  implement 
it.  Philip  v.  Edinburgh,  Perth,  db  Dundee  Rly. 
Co.,  1857,  19  D.  (H.  L.)  13;  2  Macq.  514; 
29  J.  242  * 
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79.  Exercise  of  —  Agreement  to  Take 
Prior  to  Act— Railway— Compensation— 
Abandonment  of  Undertaking— Validity 
of  Agreement. — A  landowner  agreed  to  aid  a 
railway  company  in  getting  an  Act  to  enable 
them  to  make  a  branch  through  his  lands. 
The  company  were  to  pay  him  £14,500  for  the 

Eersonal  inconvenience  and  annoyance  which 
e  would  suffer  while  the  line  was  being  made, 
and  were  to  refer  to  arbitration  the  value  of 
the  ground  to  be  taken  (fixed  at  not  less  than 
eighty  acres),  and  the  amount  of  general 
damage  to  the  estate.  The  company  granted  a 
debenture  bond  for  £14,500,  applied  to 
Parliament  and  obtained  the  Act,  but  did  not 
commence  the  railway.  Action  having  been 
raised  a  year  before  the  statutory  powers  of 
taking  land  expired  by  the  landowner  against 
the  railway  company,  to  compel  them  to 
purchase  the  land  that  would  have  been 
required  for  the  railway,  and  for  payment  of 
the  bond  for  £14,500,  held  that  the  company 
could  not  be  compelled  specifically  to  perform 
their  agreement  for  the  purchase  of  the  land 
which  tney  had  contracted  to  purchase  for  the 
purposes  of  the  line,  but  which,  as  thev  had 
relinquished  the  undertaking,  they  no  longer 
required,  and  that  the  pursuer  was  not  entitled 
to  payment  of  the  bond  for  £14,500.  Ob- 
served (1)  that  Acts  of  Parliament  giving 
powers  to  make  railways  are  enabling  statutes, 
which  do  not  render  compulsory  or  obligatory 
the  exercise  of  these  powers ;  (2)  that  an 
agreement  by  a  railway  company  to  give  a 
sum  of  money  to  buy  off  opposition  to  a 
railway  bill  in  Parliament  cannot  be  enforced. 
Sir  W.  D.  Stewart  v.  Scottish  N.-E.  Rly.  Co., 
1859,  21  D.  (H.  L.)  5 ;  3  Macq.  382 ;  31  J. 
445* 

80.  Exercise  of—Agreement  Prior  to  Act 
—Railway— Title  of  Landholder  to  Compel 
Completion  Founded  on  Agreement— The 
promoters  of  an  Act  of  Parliament  for  authority 
to  make  a  line  of  railway,  pending  their  bill  in 
Parliament,  entered  into  an  agreement  with  a 
landholder  through  whose  lands  the  projected 
railway  was  to  pass,  relative  to  the  mode  in 
which  the  railway  should  be  constructed  on 
his  lands.  The  consideration,  on  the  one 
hand,  was  the  withholding  of  opposition, 
while,  on  the  other  hand,  the  company 
"undertook  and  agreed"  to  construct  the 
railway  on  the  landholder's  estates  in  a 
specified  manner.  The  Act  was  obtained, 
empowering  the  company  to  construct  the 
railway  within  a  certain  time.  Part  only  of 
the  line  was  constructed,  but  not  that  part  of 
it  which  it  was  intended  should  pass  through 
the  landholder's  property,  and  to  which  the 
agreements  referred.  The  landholder  was  not 
a  shareholder.  In  an  action  at  his  instance 
to  compel  completion  of  the  line,  held  (1) 
that  Acts  of  Parliament  empowering  a  com- 
pany to  execute  a  line  of  railway  are  not  of 
the  nature  of  a  contract  with  the  public, 
imposing  a  binding  obligation  on  the  com- 
pany to  execute  the  line,  and  which  one  of 
the  public  could  enforce  ;  (2)  that  the  partial 


execution  of  the  line  did  not  give  the  land- 
holder a  rijght  to  compel  completion  of  the 
whole  of  it;  (3)  that  agreements  having 
reference  to  the  mode  of  constructing  a 
railway  on  a  landholder's  estate  are  not 
available  to  him  as  a  means  of  compelling 
completion  of  the  line,  where  the  company's 
statutes  contain  no  imperative  obligation  on 
them  to  do  so.  Blantyre  v.  Caledonian  <£ 
Dumbartonshire  Junction  Rly.  Co.,  1853, 16  D. 
90 ;  26  J.  52. 

81.  Exercise  of  — -  Building  Operations 
Authorised  by  Act  —  Within  Burgh  — 
Jurisdiction  of  Dean  of  Guild  Court— 
The  jurisdiction  of  the  Dean  of  Guild  Court 
held  not  to  be  excluded  by  implication  by 
7  and  8  Vict.  c.  58  (The  Edinburgh  and  Glasgow 
Railway  Company's  Act)  in  reference  to 
building  operations  within  the  burgh,  author- 
ised by  the  Act.  Edinburgh  <k  Glasgow  Ely. 
Co.  v.  Dymock,  1847,  10  D.  158 ;  20  J.  46  * 

82.  Exercise  of— Compensation— Agree- 
ment—Bight  to  Insist  on— Performance  of 
Statutory  Obligations.— A  proprietor,  who 
sold  part  of  his  lands  to  the  parliamentary 
commissioners  for  making  the  Caledonian 
Canal,  and  accepted  a  certain  sum  in  lieu 
of  all  he  could  claim  of  damage,  held  not 
barred  from  insisting  on  the  performance  of 
all  the  stipulations  provided  in  the  Act  of 
Parliament  in  favour  of  proprietors  of  land 
assumed  by  the  commissioners.  Cameron  v. 
Caledonian  Canal  Commrs.,  1825,  4  S.  287. 

83.  Exercise  of— Construction  of  Works 
—Power  to  "  Alter.  Bepair.  or  Discontinue  " 
—Construction.— 6y  the  N.  B.  Rly.  Act  the 
company  were  empowered  to  execute  certain 
works  and  "to  alter,  repair,  or  discontinue  * 
the  works  "and  substitute  others  in  their 
stead."  An  archway  of  a  specified  description 
was  put  up  by  the  company.  It  was  destroyed. 
The  company  reconstructed  the  archway  in  a 
different  manner.  An  action  against  the  com- 
pany to  have  them  compelled  to  put  back  the 
archway  to  its  first  state  remitted  to  a  jury  on 
issues.  Hay  v.  N.  B.  Rly.  Co.,  1850,  12  D. 
1230 ;  22  J.  539.* 

84.  Exercise  of— Discretion  as  to  Time- 
Use  of  Land  Acquired  for  Purposes  Un- 
authorised by  Act  and  Prohibited  in 
Disposition.— In  1846  the  Clyde  Navigation 
Trustees,  in  virtue  of  a  special  Act  of  Parlia- 
ment, acquired  power  to  purchase  part  of  an 
estate  fronting  the  river  for  the  purpose  of 
constructing  a  wet  dock  and  relative  works. 
In  the  disposition  of  the  lands  to  the  trustees 
all  building  thereon,  except  for  the  purposes 
of  the  dock,  was  expressly  prohibited,  and 
the  disponer  reserved  right  of  access  to  the 
intended  dock  from  the  portion  of  his  estate 
remaining  unsold.  In  the  course  of  twenty 
years  subsequently  the  trustees  constructed 
wharfs  and  quays  on  the  ground  which  they 
used  as  a  timber-yard  for  cargoes  landed  at 
the  wharfs,  and  they  enclosed  part  of  the 
ground  with  a  palisade  having  a  locked  gate. 
In  an  action  in  1868  at  the  instance  of  the 
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dimmer  against  the  trustees,  held  (1)  that 
unaer  the  disposition  the  defenders  were  not 
entitled  to  use  the  land  for  purposes  uncon- 
nected with  a  wet  dock;  but  (2)  that  there 
were  not  sufficient  grounds  for  interfering 
with  the  discretion  vested  in  the  defenders 
as  to  the  time  of  forming  a  wet  dock  and 
relative  works.  Ross,  etc.  v.  Clyde  Navigation 
Trs.,  1869,  7  M.  462 ;  41  J.  250  * 

85.  Exercise  of— Conventional  Obliga- 
tion —  Erection  of  Bridge  —  Damage  by 
Subsequent  Works.— A  railway  company.  X, 
in  respect  inter  alia  of  the  execution,  according 
to  a  plan  agreed  upon,  of  certain  roads  ana 
bridges,  obtained  from  a  proprietor  a  dis- 
position to  certain  grounds,  and  a  discharge 
of  all  claims  of  damages.  Another  company, 
Y,  whose  line  company  X  became  bound  to 
lease  and  work,  made,  according  to  a  plan 
approved  by  the  engineers  of  botn  companies) 
a  junction  near  one  of  the  roads  and  bridges  in 
question,  without  giving  any  notice  that  the 
ground  where  they  were  would  be  required, 
and  without,  in  fact,  affecting  them  (although 
they  were  within  their  limits  of  deviation). 
Company  Y  then  handed  over  the  line  to  X. 
Thereafter  X  accepted  payment  from  Y,  which 
had  been  bound  by  its  Act  to  execute  the 
works  necessary  for  the  junction,  and  agreed 
to  make  additional  sidings.  X  then  com- 
menced making  a  siding  within  the  limits 
of  deviation  of  Y,  but  on  the  land  acquired 
under  the  disposition  referred  to.  The  siding 
affected  one  of  the  roads  and  bridges ;  ana 
on  the  proprietor  complaining,  Y  agreed  with 
X  to  so  on  with  the  works  on  their  guarantee- 
ing them  against  the  costs  of  any  litigation 
that  might  follow.  Held  that,  whichever 
company  executed  the  works,  any  right  to 
do  so  depended  on  the  terms  of  the  contract 
between  the  proprietor  and  X :  therefore  that 
the  proprietor  was  entitled  to  interdict  against 
the  works  proceeding,  and  the  interdict  declared 
perpetual.  Campbell  v.  Edinburgh  <&  Glasgow 
Rly.  Co.,  1863,  1  M.  (H.  L.)  53.* 

86.  Exercise  of— Entry— Survey,  etc.— 
Interdict  against  Permanent  Operations 
—Lands  Clauses  Act  1845,  s.  83.— An  inter- 
dict was  granted  against  permanent  operations 
by  a  railway  company  on  the  lands  of  a  party 
through  whose  property  the  line  ran,  until 
he  should  be  paid  the  price  of  his  lands.  The 
railway  company  thereafter  commenced  to  sink 
pits  and  excavate  the  ground.  Held  that  these 
acts  did  not  amount  to  a  violation  of  the 
interdict,  but  were  in  terms  of  the  83d 
section  of  the  Lands  Clauses  Act,  which 
reserves  power  to  a  railway  company  to 
survey  and  take  levels,  and  bore  the  soil, 
and  set  out  the  line  of  works,  on  making 
compensation  for  the  damage.  Fleming  v. 
Caledonian  Rly.  Co.,  1847,  9  D.  792;  19  J. 
319* 

87.  Exercise  of— Entry— Surrey  before 
Agreement  to  Take  Lands— Lands  Clauses 
Act  1845,  8.  83.— A  railway  company  gave 
notice  that  they  intended,  in  terms  of  the 


83d  section  of  the  Lands  Clauses  Act  1845,  to 
enter  on  the  lands  of  a  proprietor,  through 
which  the  line  of  railway  ran,  for  the  purpose 
of  surveying  and  taking  levels,  and  of  probing 
or  boring  to  ascertain  the  nature  of  the  soil, 
and  of  setting  out  the  line  of  works.  Note 
of  suspension  and  interdict  against  the  pro- 
posed proceedings  passed,  in  respect  that  no 
power  was  given  by  the  Act  to  a  railway 
company  to  make  such  survey,  unless  they, 
had  previously  concluded  a  bargain  with  the 
owner  for  the  purchase  of  the  ground  proposed 
to  be  surveyed ;  and  no  such  bargain  was 
concluded.  Dalgleish  v.  Stirling  d:  Dunfermline 
Rly.  Co.,  1847,  9  D.  605 ;  19  J.  208  * 

88.  Exercise  of—  Feu-Duties  and  Ground- 
Annuals  Affecting  Lands  Taken— Sale  of— 
Power  to  Compel. — On  a  construction  of  the 
clauses  and  relative  schedule  of  a  statute 
empowering  parliamentary  trustees  to  take 
certain  lands  and  other  heritages,  for  the 
purpose  of  improving  the  navigation  of  a 
river,  and  constructing  wet  docks,  etc.,  held 
that  they  had  no  power  to  effect  a  compul- 
sory sale  of  the  feu-duties  and  ground-annuals 
of  lands  proposed  to  be  taken  for  the  purposes 
of  the  Act,  and  interdict  granted  prohibiting 
them  from  taking  proceedings  Wore  the 
sheriff  for  the  valuation  and  sale  of  these 
rights.  Todd  v.  Clyde  Trs.,  1843,  6  D.  108; 
16  J.  102. 

89.  Exercise  of— Occupation  of  Land  by 
Contractor  for  Execution  of  Statutory 
Works  — Trespass.— A  contractor  for  exe- 
cuting works  sanctioned  by  an  Act  of 
Parliament  which  embodied  the  Lands 
Clauses  Act,  held  not  to  be  in  the  position 
of  a  trespasser  in  taking  possession  of  and 
occupying  land  necessary  for  his  operations. 
Ewing  v.  York,  1857,  20  D.  351 ;  30  J.  190* 

90.  Exercise  of  —  Plan  —  Deviation  — 
Vertical  —  Error  in  Plan  —  Railway.  — 
In  the  parliamentary  plan  and  section  of  a 
railway,  and  in  the  schedule  served  upon  a 
proprietor  through  the  avenue  to  whose  house 
the  line  was  to  pass,  it  was  shown  that  the 
railway  was  to  cross  the  avenue  by  a  cutting 
of  a  specified  depth  below  the  surface  level 
of  the  avenue.  Held  that  the  company  were 
thereafter  entitled  to  execute  the  crossing 
at  a  level  deviating  vertically  more  than 
five  feet  (the  extent  of  vertical  deviation 
allowed  by  statute)  from  the  depth  of  the 
cutting  as  shown  in  the  section,  the  proposed 
level  of  the  railway,  as  referred  to  the  com- 
mon datum  line,  being  (in  consequence  of 
the  surface  level  of  the  ground  having  been 
erroneously  laid  down  in  the  parliamentary 
section)  within  the  limits  of  the  vertical 
deviation  allowed.  Tod  v.  N.  B.  Rly.  Co., 
1846,  5  Bell  184;  18  J.  608.  Revg.  8  D. 
726 ;  18  J.  339  * 

91.  Exercise  of—  Private  Act— Control  of 
Compulsory  Powers— Conferred  by  Clause 
Requiring  Consent  of  Certain  Proprietors  to 
Acquisition.— A  clause  inserted  in  a  Railway 
Act,  declaring  that  it  should  not  be  lawful  to 
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take  the  land  of  another  railway  company, 
except  with  consent  of  the  company,  held  to 
control  the  compulsory  powers  to  take  land 
necessary  for  tne  works  conferred  by  the 
Act,  so  far  as  related  to  the  property  of  the 
company,  the  rights  of  which  were  so  protected. 
Caledonian  Rly.  Co.  v.  Edinburgh  db  Glasgow 
Rly.  Co.,  1854,  17  D.  162  ;  27  J.  62. 

92.  Exercise  of— Road— Street— Closing 
of  Entrance  by  Construction  of  Works- 
Railways  Clauses  Act  1845,  as.  46,  49— 
Obligation  to  Provide  Substitute.— A  rail- 
way company  having,  in  the  exercise  of 
statutory  powers,  raised  the  level  of  a  street, 
and  in  so  doing  closed  up  one  entrance  of 
another  street  which  joined  the  former  at 
right  angles,  held  that  as  no  part  of  the  latter 
street  had  been  touched  or  interfered  with, 
the  company  were  not  bound  to  provide  a 
substitute  road,  as  required  by  sees.  46  and 
49  of  the  Railways  Clauses  Act  1845.  Law 
Brothers  db  Co.  v.  Caledonian  Rly.  Co.,  1851, 
13  D.  1122;  23  J.  512* 

93.  Exercise  of— Road— Railway  Clauses 
Act  1845,  s.  49— Right  to  Divert—  Held, 
under  the  49th  section  of  the  Railways 
Clauses  Act  1845,  that  where  it  would  have 
been  necessary,  according  to  the  deposited  plan 
of  a  railway,  in  order  to  carry  a  road  under 
the  railway,  to  alter  it  considerably  as  regarded 
its  levels,  it  was  not  in  the  situation  of  a  road 
that  could  "be  restored  compatibly  with  the 
formation  and  use  of  the  railway,"  and  the 
railway  company  were  therefore  entitled  to 
divert  it  Christie  v.  Caledonian  Rly.  Co., 
1847,  10  D.  312 ;  20  J.  106  * 

94.  Exercise  of— Railway  — Statutory 
Right  to  Cross  with  other  Line— Construc- 
tion.— By  an  Act  incorporating  a  railway 
company  for  mineral  traffic,  power  was  given 
to  adjoining  proprietors  to  cross  the  line  with 
railways.  Subsequently  the  company,  by  an 
agreement  with  another  company,  made  a 
line  for  passengers.  Held  that  a  proprietor 
could  cross  the  line  with  his  railway  only  in  a 
manner  consistent  with  public  safety,  that  he 
was  therefore  not  entitled  to  a  crossing  on  the 
level,  and  that  his  railway  must  be  carried 
either  under  or  above  the  line ;  but  that  the 
additional  expense  caused  by  this  mode  of 
crossing  must  be  borne  by  the  company. 
Trishaw  <fc  CoUness  Rly.  Co.  v.  Dixon,  1849,  11 
D.  557  ;  21  J.  160. 

95.  Exercise  of— Title  of  Party  from 
whom  Acquired  to  Object  to  Unauthorised 
Undertaking. — A  railway  company  who  had 
acquired  a  strip  of  ground  coming  clown  to  the 
margin  of  Loch  Lomond,  having  proposed  to 
erect  a  pier  running  out  from  it  into  the  loch, 
held,  passing  a  note  of  suspension  and  interdict, 
that  the  proprietor  from  whom  the  ground  had 
been  acquired  had  a  sufficient  title  to  object 
to  this  operation.  Buchanan  v.  Caledonian  d- 
Dumbartonshire  Rly.  Co.,  1850, 12  D.  778 ;  22  J. 
333. 

96.  Exercise  of— Tramway— Edinburgh 
Tramways  Act  1871— General  Tramways 


Act  1870— Provisional  Order— Construc- 
tion—Distance  between  Rail  and  Foot- 
path —  Deposited  Plans  —  Incorporation 
with  Act.— The  Edinburgh  Tramways  Com- 
pany were  authorised  by  their  special  Act  and 
relative  plans  to  lay  a  double  line  of  tram- 
ways in  a  certain  street  which  at  its  widest  part 
was  not  broad  enough  to  afford  a  clear  space  of 
9  feet  6  inches  between  the  footpath  on  each 
side  and  the  nearest  rail.  By  an  agreement 
incorporated  with  the  special  Act  the  whole 
provisions  of  the  General  Tramways  Act  1870 
were  made  to  apply  as  fully  as  if  the  special 
Act  had  been  a  provisional  order  obtained 
under  the  General  Act.  The  General  Act 
authorised  the  Board  of  Trade  to  grant 
provisional  orders,  which  should  only  become 
effectual  when  confirmed  by  an  Act  of  Parlia- 
ment, and  provided  (sec.  9) — "No  tramway 
shall  be  authorised  by  any  provisional  order 
to  be  so  laid  that  for  a  distance  of  30  feet  or 
upwards  a  less  space  than  9  feet  and  6  inches 
shall  intervene  between  the  outside  of  the 
footpath  on  either  side  of  the  road  and  the 
nearest  rail  of  the  tramway,  if  one-third  of  the 
owners,  or  one-third  of  the  occupiers  of  the 
houses,  shops,  or  warehouses  abutting  upon 
the  part  of  the  road  where  such  less  space 
shall  intervene  as  aforesaid,  shall,  in  the 
prescribed  manner,  and  at  the  prescribed 
time,  express  their  dissent  from  any  tramway 
being  so  laid."  One-third  of  the  occupiers  of 
houses  in  the  said  street  having  applied  for 
interdict  against  the  formation  of  any  line 
of  tramway  within  9  feet  6  inches  of  the 
footpath,  as  specified  in  sec  9,  held  that  the 
objection  was  incompetent,  on  the  ground  that 
the  special  Act  was  to  be  regarded  as  a  pro- 
visional order  confirmed  by  Parliament,  and 
that  sec  9  applied  merely  to  the  granting  of 
orders  by  the  Board  of  Trade,  and  not  to  their 
construction  when  granted  and  confirmed  by 
Parliament.  Edinburgh  Tramways  Co.  v. 
Black,  etc.,  1873,  11  M.  (H.  L.)  57  ;  46  J.  682  ; 
L.  R.  2.  Sc  App.  336* 

Where  an  Act  of  Parliament  authorises 
works  to  be  constructed  in  accordance  with 
deposited  plans  and  sections,  these  are  incor- 
porated with  the  Act    Ibid. 

97.  Procedure— Common  Land  — Public 
Links— Lands  Clauses  Act  1845,  tos.  93-95. 
—  A  railway  company,  under  the  powers 
contained  in  their  special  Act  (in  which  was 
incorporated  the  Lands  Clauses  and  Railways 
Clauses  (Scotland),  Acts)  1846,  acquired  a 
portion  of  the  public  links  of  a  royal  burgh, 
on  which  they  constructed  that  part  of  their 
railway  which  passed  through  the  links. 
They  afterwards  called  a  meeting  of  the 
magistrates  and  council,  and  of  the  Durgesses 
and  heritors  of  the  burgh,  "  in  terms  of  and 
for  the  purposes  specified  in  the  93rd,  94th, 
and  96th  sections  of  the  Lands  Clauses  Act," 
with  reference  to  the  company's  acquiring  an 
additional  portion  of  the  links  for  "extra- 
ordinary purposes,"  viz.  "  for  the  formation  of 
workshops,11  etc,  "  in  connection  with  the  said 
railway."    A  note  of  suspension  and  interdict 
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was  presented  by  one  of  the  heritors  of  the 
burgh  against  the  company  proceeding,  in 
manner  above  mentioned  or  otherwise,  to 
acquire  the  additional  portion  of  the  links,  and 
against  the  magistrates  and  council  selling  or 
agreeing  to  sell  the  same.  The  court  passed 
the  note,  but  refused  the  interdict.  Opinion, 
that  the  magistrates  and  council  of  the  burgh 
were  empowered  by  the  said  statutes  to  enter 
into  a  voluntary  sale  of  the  said  portion  of 
the  links  for  the  extraordinary  purposes  of  the 
railway  company ;  but  that  the  proper  course 
for  the  railway  company  to  follow  in  acquiring 
such  was  first  to  purchase  the  lands  from  the 
magistrates  and  council  and  then  to  effect  the 
extinction  of  the  subsidiary  rights  possessed  by 
the  burgesses  and  heritors  over  the  lands  under 
the  provisions  of  the  93rd,  94th,  and  95th 
sections  of  the  Lands  Clauses  Act  1845. 
Cunningham  v.  The  Edinburgh  db  Northern 
Sly.  Co.,  1847,  9  D.  1469 ;  19  J.  644* 

98.  Procedure— Compensation  —  .Ascer- 
tainment—Jnry— Application  of  Verdict- 
Review  —  Advocation.  —  Held  (by  Lord 
Barcaple)  that  it  was  competent  to  bring 
sheriff's  judgment,  applying  the  verdict  of  a 
jury  under  the  Lands  Clauses  Act  1845,  under 
review  by  advocation  (now  appeal).  Car- 
michael  v.  Caledonian  Ely.  Co.,  1868,  6  M.  671 ; 
40  J.  347.  See  8  M.  (H.  L.)  119  ;  42  J.  494 ; 
L.  R.  2  Sc.  App.  56  * 

99.  Procedure  —  Consigned  Money  — 
Consignation  Pending  Settlement— Uplift- 
ing— Warrant  by  Sheriff. — Where  a  railway 
company  entering  into  possession  of  lands 
without  settling  with  the  proprietor,  makes  a 
deposit  in  bank  to  meet  his  claim,  in  terms  of 
the  Lands  Clauses  Act,  and  the  parties  there- 
after settle  the  terms  of  compensation,  it  is 
incompetent  for  the  sheriff  to  grant  warrant 
for  payment  of  the  money  deposited,  and 
delivery  of  the  deposit-receipt,  which  can  be 
obtained  only  on  application  to  the  Court  of 
Session.  Edinburgh,  Perth,  db  Dundee  Ely. 
Co.,  1850,  22  J.  573  * 

100.  Procedure— Error  in  Book  of  Re- 
ference— Correction— Bailways  Clauses  Act 
1845,  8.  7. — Question  under  s.  7  of  the  Rail- 
ways Clauses  Act  as  to  the  regularity  of  pro- 
ceedings by  a  railway  company  for  correction 
of  an  error  in  the  book  of  reference.  Hamilton 
v.  Caledonian  Ely.  Co.,  1848, 10  D.  678 ;  20  J. 
223* 

101.  Procedure  —  7  Geo.  iv.  c.  101  — 
Exercise  of  Powers  under  — Interdict  — 
Competency  —  Statutory  Indemnification 
for  Loss.  —  Incompetent  to  interdict  pro- 
ceedings under  the  Act,  7  Geo.  rv.  c.  101,  which 
only  provided  the  remedy  of  idcmnification  for 
loss  sustained.  Lord  Douglas  v.  Dundee  db 
NewtyU  Rly.  Co.,  1827,  6  S.  329. 

102.  Procedure— Petition  to  Sheriff  for 
Authority  to  Take  Possession— Advocation 
—Competency— Lands  Clauses  Act  1845,  ss. 
75,  89,  139. — A  company  incorporated  under 
an  Act  which  embodied  the  Lands  Clauses  Act 


presented  a  petition  to  the  sheriff-substitute 
under  the  ss.  75  and  89  of  that  Act  for  authority 
to  take  possession  of  certain  lands  purchased  by 
them.  The  petition  was  opposed  by  the  land- 
owner, and  a  record  made  up,  and  thereupon  the 
petition  was  dismissed  on  the  ground  tnat  the 
petitioners  had  not  completed  the  title  required 
by  statute.  On  appeal,  the  sheriff  adhered. 
Held  that  advocation  of  this  judgment  was 
excluded  by  s.  139  of  the  Lands  Clauses  Act. 
Bridge  of  Allan  Water  Co.  v.  Alexander,  1868, 
6M.  321;  40  J.  177.* 

103.  Procedure— Railway— Construction 
of  Accommodation  Works— Enforcement- 
Railways  Clauses  Act  1845,  ss.  60,  61.— 

The  proprietor  and  tenant  of  a  farm  applied 
for  an  interdict  to  the  sheriff  against  pro- 
ceeding with  the  construction  of  a  railway 
through  the  farm,  on  the  ground  that  their 
claims  for  damages  had  not  been  settled,  the 
necessary  accommodation  works  had  not  been 
agreed  on  or  constructed,  and  the  land  to  be 
taken  had  not  been  fenced.  Held  that  the 
petitioners  failed  to  prove  that  the  company 
had  refused  to  settle  their  claims ;  that  the 
proceedings  for  enforcing  the  construction  of 
accommodation  works  being  directed  by  ss.  60 
and  61  of  the  Railways  Clauses  Act  (8  and 
9  Vict.  c.  33),  the  petitioners  were  not 
entitled  to  interdict  against  proceeding  with 
the  construction  of  the  railway  till  such  works 
were  agreed  on,  and  interdict  to  that  effect, 
granted  by  the  sheriff,  recalled.  Black,  etc.  v. 
Formartine  db  Buchan  Rly.  Co.,  1861, 23  D.  600 ; 
33  J.  290  * 

104.  Procedure— Railway  Clauses  Act 
1845,  s.  47— Recovery  of  Penalties.—  Held 
that  the  penalties  imposed  by  the  47th  section 
of  the  Railway  Clauses  Act  (8  and  9  Vict.)  are 
not  recoverable  by  means  of  a  summary 
application  to  the  sheriff,  but  are  onlv  recover 
able  by  ordinary  action.  Caledonian  Rly.  Co.  v. 
Proudfoot,  1848,  11  D.  321 ;  21  J.  91  * 

105.  Procedure  —  Road  —  Schedule  — 
Substitute  —  Interdict  —  Appeal  —  Com- 
pensation —  Ascertainment.  —  A  railway 
company  having  been  empowered  to  take  part 
of  an  estate  comprehending  a  private  road,  the 
proprietor  applied  for  interdict  against  the 
company  interfering  with  the  road  (1)  in 
respect  that  it  was  not  properly  scheduled ; 
or,  at  all  events  (2)  until  they  should  provide 
a  substitute  road.  Interdict  was  refused. 
This  judgment  was  appealed,  and,  pending 
appeal,  the  company  proceeded  to  have  a 
valuation  trial.  Interdict  at  the  instance  of 
the  proprietor  to  have  the  proceedings  in  the 
valuation  trial  stopped  till  the  appeal  should 
be  disposed  of,  refused.  Campbell  v.  Edinburgh 
db  Glasgow  Rly.  Co.,  1855,  17  D.  790 ;  27  J. 
411. 

106.  Superfluous  Lands  —  Railway  — 
Adjudication  before  Completion  of  Line.— 
Lands  acquired  by  a  railway  company  under 
the  powers  conferred  by  their  statute  cannot 
be  presumed  to  be  superfluous  lands  at  the 
beginning   of    the    undertaking,    before   the 
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company  can  have  had  any  experience  whether 
they  may  or  may  not  be  useful  and  requisite 
for  the  purposes  of  the  company,  and  accord- 
ingly an  action  of  adjudication  for  debt  by  a 
creditor  of  a  railway  company  of  lands  alleged 
to  be  superfluous  dismissed,  the  line  not 
having  been  completed.  Glover's  Trs.  v.  City 
of  Glasgow  Union  Riy.  Co.,  1869,  7  M.  338  ;  41 
J.  202* 

107.  Superfluous  Lands  —  Bailway  — 
Voluntary  Acquisition  —  Extraordinary 
Purposes— Lands  Clauses  Act  1845,  s.  120 
— Eailways Clauses  Act  1845,  s.  SS—Held 
that  section  120  of  the  Lands  Clauses  Act  1845, 
as  to  superfluous  lands,  does  not  apply  to  lands 
acquired  by  a  railway  company  by  voluntary 
agreement  for  the  extraordinary  purposes 
specified  in  section  38  of  the  Railway  Clauses 
Act  1845,  but  only  to  lands  acquired  com- 
pulsory under  the  Lands  Clauses  Act  or  the 
company's  special  Act  Caledonian  Riy.  Co. 
v.  (My  of  Glasgow  Union  Riy.  Co.,  1871,  9  M. 
(H.  L.)  115;  43  J.  429;  L.  R.  2  Sc.  App. 
160* 

CONTRACT 

Actings  op  Parties,  1-12,  121, 125, 126, 

156,  157,  218,  220,  221,  239. 
Action  for  Breach,  13-15,  47. 
Antecedent  Representations,  15, 16. 
Assignation  of  Contract,  17, 18. 
Bill  of  Exchange,  see  Gaming. 
Breach  of  Contract,  19-51,  77,  87,  177, 

181. 
Building  Contract,  52-58. 
Capacity  to  Contract,  59-62. 
Condition,  63-69,  90,  91,  93,  94,  137 ; 

see    title  Bankruptcy  {Composition 

Contract). 
Consensus  in  Idem,  70, 185. 
Construction,  70-127, 176. 
Contra  Bonos  Mores,  128. 
Custom  of  Trade,  see  title  Custom. 
Damages,  Measure  of,  see  that  title. 
Delectus  Personje,  78. 
Differences,  Contract  for,  129. 
Executory  Contract,  130, 131. 
Formation,  132-185. 
Gaming,  111,  129,  186-205. 
Homologation,  131,  206-221. 
Implement,  84,  98,  104,  120,  176,  222, 

223. 
Implied  Contract,  3-7,  224. 
Innominate  Contract,  225-227. 
Interest  to  Enforce,  228. 
Joint  and  Several,  14, 102,  229,  230. 
Jus  Qujesitum,  231-235. 
Locus  Posnitentije,  8,  67,  134-136,  138, 

141,  153,  159,  160,  165,  166,  168, 

178,  223,  236,  237. 
Modification  of  Term,  238,  239. 


New  Term,  240. 

Novation,  see  title  Discharge. 

Offer  and  Acceptance,  109,  110,  154- 

176,  322. 
Pactum  Illicitum,  111,  241-305,  324. 
Parties,  306. 
Performance,  307-313. 
Promise,  178-180. 
Rei   Interventus,    127,   132,  133,   139, 

142-152,   158,    161-164,  174,   179, 

183,  184,  218,  322. 
Rescission,  314-317. 
Restraint  of  Trade,  95,  279-281. 
Sale,  318-322 ;  and  see  that  title. 
Sponsio  Ludicra,  323 ;  see  also  Gaming, 

supra. 
Subject  Matter,  324. 
Tippling  Act,  28&-291. 
Usury,  285,  292-298. 
Weights  and  Measures,  299-305. 
Written  Contract — 

Construction,  86, 123-127. 
Improbative  Writ,    132,  133,   138, 

142-153,  163,  218. 
Variation,  12,  69,  94. 

1.  Actings  of  Parties  —  Actions  not 
Inferring  Agreements. — An  uncle  who  in- 
troduced his  nephew  into  a  hoarding  school, 
held  not  liable  for  payment  of  his  hoard,  it 
appearing  that  the  master  did  not  look  to 
him  for  payment,  that  he  received  the  termly 
payments  from  the  boy's  father  while  alive, 
and  that  he  had  written  to  another  uncle, 
who  was  now  insolvent,  that  he  looked  to 
him  for  payment  Pedis  v.  M'Kechnie,  1821, 
1  S.  79. 

2.  Actings  of  Parties  — Acts  Inducing 
One  Party  to  Rely  on  Credit  of  the  Other 
—  Circumstances  Inferring  Liability. —A 

father  having  frequently  paid  accounts  con- 
tracted by  his  son,  to  clothiers,  both  before 
and  after  getting  a  commission  in  the  army, 
and  thereby  induced  them  to  rely  on  his 
credit,  held  liable  for  an  account  incurred  by 
the  son  after  attaining  majority,  and  holding 
his  commission.  Knox  db  Irilson  v.  Hay, 
7  Dec.  1813,  Hume  351. 

3.  Actings  of  Parties— Failure  to  Beply 
to  Intimation— Sanction  not  Implied  by 
Silence. — The  magistrates  of  a  burgh  were 
bound  to  support  the  tacksman  of  their  cus- 
toms in  prosecuting  for  payment  of  dues, 
"on  a  representation  made  to  them  for  that 
purpose,  and  having  their  sanction ";  and 
they  received  an  intimation  of  the  tacks- 
man's intention  to  prosecute  for  certain  dues, 
and  calling  upon  them  to  support  him.  Held 
that  their  returning  no  answer  to  such  intima- 
tion did  not  infer  a  sanction  of  the  prosecution, 
and  liability  for  the  expenses.  Anderson  v. 
Mags,  of  Linlithgow,  1826,  4  S.  767. 
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4.  Actings  of  Parties— Qoods  Sent  by 
Mistake  and  Stored  by  Consignee— Cir- 
cumstances Inferring  Liability  of  Consignee 
for  Price. — A  merchant  sent  a  cask  of  gin  to 
another  on  a  mistaken  idea  that  it  had  been 
ordered ;  and  the  party  to  whom  it  was  sent 
refused  it,  but  received  it  into  his  cellar  for 
the  accommodation  of  the  merchant.  Held 
that,  by  his  subsequent  conduct,  and  par- 
ticularly his  not  procuring  when  requested  a 
permit,  and  returning  the  gin,  he  was  liable 
lor  the  price,  although  the  merchant  never 
sent  for  it.     Webster  v.  Thonuon,  1830, 8  S.  528. 

5.  Actings  of  Parties— Implied  Obliga- 
tion—Circumstances Inferring  Obligation. 

— Members  of  a  religious  congregation  who 
had  signed  a  stipend  bond,  and  acquiesced  in 
a  decree  for  payment  of  stipend  to  the  clergy- 
man, found  liable  for  money  lent  by  him  to 
the  congregation.  Arthur  v.  M'Leuh,  1823, 
2  S.  343  * 

6.  Actings  of  Parties— Implied  Obliga- 
tion— Circumstances  Inferring  Liability  of 
a  Father  for  Expenses  of  Action  by  a 
Third  Party  against  his  Son. — Circumstances 
in  which  a  father  held  to  be  under  an  implied 
obligation  to  pay  the  expenses  of  an  action  of 
declarator  of  marriage  against  his  son.  Stevens 
v.  Burden,  21  Nov.  1823,  F.  C. ;  2  S.  605  * 

7.  Actings  of  Parties— Liability  to  Pay 
Interest— Circumstances  not  Inferring.— 

Circumstances  not  implying  an  obligation  to 
pay  interest  where  it  was  not  legally  exigible. 
GilUnD  &  Co.  v.  Burgess,  1824,  3  S.  45  * 

8.  Actings  of  Parties— Locus  poenitentto 
— Circumstances  not  Giving  Rise  to.— 
Circumstances  in  the  conduct  of  the  seller  of 
outstanding  debts  of  a  partnership,  held  not 
sufficient  to  liberate  the  purchasers  from  their 
contract.     Young  v.  Roberton,  1830,  9  S.  59. 

9.  Actings  of  Parties— Promoters  of  a 
New  Eoad — Attendance  at  Meetings  — 
Circumstances  not  Inferring  Liability  for 
Cost  of  Making  the  Boad. — Circumstances 
held  not  sufficient  to  make  a  party  who  had 
attended  meetings  regarding  the  opening  a 
new  line  of  road,  liable  for  the  expense  beyond 
the  amount  specially  subscribed  by  him. 
Condie  v.  Stewart,  1829,  7  S.  366 ;  4  Fac.  464* 

10.  Actings  of  Parties— Representation 
by  Tenant  as  to  Amount  of  Bent  of  his 
Premises  — Liability  of  Tenant  to  Land- 
lord's Creditors— Personal  Bar.— A  father 
who  was  the  tenant  of  premises  belonging  to 
his  son,  concurred  with  nis  son  in  stating,  on 
occasion  of  the  son  borrowing,  on  security  of 
the  premises,  a  sum  of  money,  that  his  rent 
was  £20.  Held  liable  to  the  heritable  creditor 
for  a  rent  of  that  amount,  although  he  alleged 
that  the  premises  were  worth  less,  and  had 
been  let  to  him  for  £8.  M'Niven  v.  Hunter, 
1836,  14  S.  685. 

11.  Actings  of  Parties— Bepresentations 
—  Circumstances  Inferring  Liability  for 
Law  Agent's  Account— A  party  having, 


by  his  line  of  conduct,  induced  a  law  agent  to 
conduct  a  lawsuit  for  another,  held  liable  in 
payment  of  his  account  Robinson  v.  Ross, 
1814,  Hume  350. 

12.  Actings  of  Parties— Written  Agree- 
ment—Variation of  Contract—  Ruled  that 
a  written  contract  may  be  held  as  departed 
from  by  both  parties  proceeding  to  the  per- 
formance of  the  subject  in  a  manner  incon- 
sistent with  it.  Smail  v.  Potts,  1847,  9  D. 
1043* 

13.  Action  for  Breach  —  Conditional 
Bestoration  of  Money  Won  at  Cards- 
Breach  of  Condition— Belevancy.— A  party 
brought  an  action,  setting  forth  that  he  had 
fairly  won  money  at  cards  from  the  defender, 
who  paid  it;  that  the  defender  afterwards 
demanded  restitution  on  a  false  allegation 
that  the  pursuer  was  a  cheat  at  cards,  and 
the  pursuer  thereupon  restored  the  money 
on  condition  that  tne  defender  should  pre- 
serve silence  on  the  subject,  but  that  he  had 
failed  to  do  so ;  and  the  defender  offered  to 
prove  that  the  pursuer  was  a  cheat.  The 
court  found  the  action  relevant.  Paterson  v. 
Shaw,  1830,  8  S.  573  ;  5  Fac.  451*  See  5  Mur. 
273. 

14.  Action  for  Breach  —  Obligation  by 
A  Indorsed  by  B  —  Obligation  Joint  or 
Joint  and  Several — An  obligation  was  signed 
by  A,  and  indorsed  by  B.  In  an  action  in 
which  it  was  sought  to  make  both  liable  for 
non-fulfilment,  an  issue  was  approved  against 
A  and  B — not  against  A  and  B  or  either  of 
them.  Paterson  d:  Co.  v.  Tod,  1862,  24  D. 
260 ;  34  J.  128. 

15.  Antecedent  Bepresentations— Prior 
Communings  —  Document  not  Imported 
into  Contract— Breach  of  Contract— Action 
for  Breach  —  Construction  —  Extrinsic 
Evidence  —  Belevancy.  —  In  an  action  for 
breach  of  a  written  contract,  held  that  aver- 
ments to  the  effect  that  at  previous  com- 
munings a  list  had  been  exhibited,  and  that 
the  contract  had  been  entered  into  with 
reference  to  that  list,  were  not  relevant  to 
support  the  action,  it  being  admitted  that 
there  was  no  breach  of  contract,  unless  the 
list  was  imported  into  the  contract.  Walker 
v.  Caledonian  Rly.  Co.,  1858,  20  D.  1102; 
30  J.  663* 

16.  Antecedent  Bepresentations— Assig- 
nation of  Patent— Failure  to  Commence 
Using  a  Patent— Damages— Belevancy.— 

A  patentee  raised  an  action  against  a  joint- 
stock  company  which  the  shareholders  had 
resolved  to  wind-up  a  few  months  after  its 
formation  and  before  it  had  commenced  busi- 
ness, concluding,  inter  alia,  for  £20,000  of 
damages.  In  support  of  his  claim  he  averred 
that  uupon  the  representation  and  assurance 
of  the  company  that  they  would  without  delay 
commence  business,  and  would  continue  to 
carry  it  on  during  all  the  years  of  the  letters- 
patent,  or  during  such  part  of  the  time  as 
might  be  necessary  for  fairly  testing  by  ex- 
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perience  whether  the  business  could  be  profit- 
ably worked,  he  had  been  induced  to  permit 
them  to  publish  a  statement  to  the  effect  that 
they  had  acquired  the  privilege  of  his  patent,'1 
and  that  they  had  failed  to  commence  business, 
whereby  his  invention  had  been  brought  into 
disrepute  and  his  professional  character  had 
suffered.  Held  that  his  averments  were  in- 
sufficient to  support  the  conclusion.  Scott  v. 
Money  Order  Co.  of  Great  Britain,  1870,  42 
J.  212. 

17.  Assignation— Church— Obligation  by 
Minister  Prepared  by  Heritors— Bight  of 
Heritors  to  Enforce  Counterpart  of  Obliga- 
tions.— An  obligation  to  a  minister  as  to  a 
dwelling-house  was  undertaken  by  magistrates 
in  a  contract  as  in  1647,  as  the  counterpart 
of  certain  prestations  therein  specified.  Held 
that  the  heritors,  if  now  performing  these 
prestations,  were  entitled  to  enforce  the  counter- 
part against  the  magistrates ;  and  question  re- 
served as  to  the  extent  of  relief  which  they 
might  thus  claim.  Douglas  v.  Mage,  of  Dundee, 
1835,  13  S.  547. 

18.  Assignation  of  Contract— Conditions 
in  Assignation  Different  from  Contract- 
Construction— Obligations  of  Assignees.— 

The  tacksmen  of  coal-works,  who  were  also  the 
tacksmen  of  salt-works,  sublet  the  coal-works, 
binding  the  subtenant  to  supply  the  salt-works 
with  suitable  coal  at  a  specified  price,  and 
to  be  delivered  at  the  works.  The  salt-works 
were  also  sublet,  and  the  obligation  undertaken 
by  the  subtenant  of  the  coal- works  was  assigned 
to  the  subtenant  of  the  salt-works,  with  power 
to  enforce  implement  thereof,  but  without  re- 
course on  the  principal  tacksmen.  The  assigna- 
tion described  the  obligation  as  one  to  "  regu- 
larly supply  "  the  salt-works  with  coal ;  while, 
by  the  minute  of  agreement  by  which  the  coal- 
works  were  sublet,  the  obligation  was  only  to 
"supply."  Held  (1)  that  there  was  no  such 
misdescription  of  the  obligation  actually  under- 
taken as  to  entitle  the  assignee  to  object  that 
the  obligation  assigned  to  him  was  not  the 
obligation  he  expected  to  receive  ;  and  (2)  there 
having  been  a  failure  on  the  part  of  the  sub- 
tenants of  the  coal-work  to  implement  their 
obligation,  that  there  were  no  relevant  grounds 
for  an  action  of  damages  at  the  instance  of  the 
subtenants  of  the  salt-works  against  the  prin- 
cipal tacksmen  in  respect  of  such  failure. 
Croker  v.  Stevenston  Colliery  Co.,  1856,  18  D. 
496 ;  28  J.  185. 

19.  Breach  of  Contract— Action  for 
Breach  —  Issue  —  "  Wrongfully. "  —  In  an 
action  of  damages  for  failure  to  implement  an 
obligation,  the  issue  proposed  was,  Whether  the 
defender  "wrongfullv  failed  to  implement?" 
etc.  The  court  struck  the  word  "  wrongfully  " 
out  of  the  issue.  Chanter  &  Co.  v.  Borthunck, 
1848,  10  D.  1544  ;  20  J.  681. 

20.  Breach  of  Contract— Action  for 
Breach— Remtmeration  not  Stipulated. —A 

person  sued  for  payment  of  fees  for  teaching 
the  defender's  children.  The  action  was  laid 
on  an  "  arrangement "  under  which  everything 


but  the  remuneration  was  fixed.  Observed  that 
the  question  was  one  of  contract,  not  of 
recompense.  Hardinge  v.  Clarke,  1856,  18  D. 
612  ;  28  J.  257. 

21.  Breach  of  Contract— Action  for 
Damages  Ten  Tears  after  Breach  —A  claim 
of  damages  for  defective  quality  of  herrings 
sold,  made  ten  years  after  the  date  of  the  sale, 
repelled.     Pitcairn  v.  Brown,  1823,  2  S.  576  * 

22.  Breach   of   Contract— Damages.— 

Damages  awarded  for  not  delivering  marketable 
staves  in  terms  of  a  contract.  Reid  <k  Co.  v. 
Sinclair,  1827,  4  Mur.  378. 

23.  Breach  of  Contract— Damages— Con- 
sequential Damages— Failure  to  Deliver 
Cargo  in  Due  Time. — Damages  awarded  for 
failure  to  deliver  timber  at  a  port  in  due  time, 
whereby  a  vessel  was  delayed  in  sailing.  Wight 
v.  Lidded,  1827,  4  Mur.  325. 

24.  Breach  of  Contract— Damages— Loss 
Dne  to  Fault  of  both  Parties.— A  loss  arising 
from  fault  of  both  parties  under  a  contract 
of  sale,  laid  equally  on  both.  Reid  v.  Steele, 
1824,  3  S.  201. 

25.  Breach  of  Contract— Action  for 
Breach— Assignation  of  Claim  for  Dam- 
ages—Interest and  Title  of  Assignee  must 
be  Stated— Relevancy.— #«M  that  an  action 
for  damages  by  an  assignee  against  a  third 
party,  based  on  a  breach  of  contract  with  his 
cedent,  must  contain  a  statement  (1)  of  damage 
incurred  by  the  cedent,  and  (2)  of  the  assignee's 
title  to  pursue.  Action  dismissed  as  not  con- 
taining Buch  statements.  Levett  v.  London  <& 
N.-W.  Rly.  Co.,  1866,  2  S.  L.  R.  206. 

26.  Breach  of  Contract— Damages— Con- 
sequential Damages— Loss  in  Trading  Aris- 
ing from  Failure  to  Execute  Repairs  on  a 
Vessel — Damages  found  due  for  loss  on  whale- 
fishing,  occasioned  by  a  failure  to  execute 
repairs  contracted  to  be  made  on  a  vessel 
Strachan  <k  Gavin  v.  Paton,  1828,  3  W.  &  S.  19. 
Affg.  3  S.  259  * 

27.  Breach  of  Contract— Damages— Cir- 
cumstances not  Giving  Rise  to. — Circum- 
stances under  which  a  party  who  had  allowed 
a  road  to  be  made  on  his  property,  found  not 
entitled  to  damages  for  an  alleged  violation 
of  part  of  the  agreement.  Graham  v.  Sharpe, 
1823,  2  S.  540. 

28.  Breach  of  Contract  —  Damages — 
Cargo  Lost  at  Sea  — Failure  to  Protect 
Cargo — Issue. — A  vessel  was  stranded.  Part 
of  the  cargo  was  lost,  and  the  remainder  was 
ultimately  abandoned.  The  consignee  of  the 
cargo  brought  an  action  of  damages  against  the 
owners  for  breach  of  "an  agreement,  under 
which"  they  were  bound  "to  do  what  was 
necessary  to  protect'1  the  cargo,  which  it  was 
averred  that  they  had  failed  to  do.  Held  that, 
the  master's  conduct  forming  an  integral  part 
of  the  pursuer's  case,  the  pursuer  was  bound  to 
take  an  issue  of  "  wrongful n  failure,  the  word 
"wrongful"  being  held  to  comprehend  all 
questions  arising  after  as  well  as  before  the 


1125 


CONTRACT 


1126 


stranding  of  the  vessel.  Napier  v.  Leitk,  1859, 
21  D.  551 ;  31  J.  294. 

29.  Breach  of  Contract  —  Damages  — 
Specification  of  Damage  — Issue,  — In  an 
action  of  damages  for  breach  of  an  agreement 
on  the  part  of  a  glass  company  to  supply  the 
pursuer  with  glass  for  the  execution  of  certain 
contracts,  held  (1)  that  it  was  not  necessary 
for  the  pursuer  to  put  in  issue  whether  he  had 
entered  into  such  contracts  "in  accordance" 
with  the  conditions  of  the  agreement  between 
him  and  the  defenders;  (2)  or  whether  the 
failure  was  to  supply  him  with  plate  glass, 
although  he  alleged  that  in  record ;  (3)  or  to 
specify  the  amount  of  damage  he  claimed  for 
each  separate  contract ;  (4)  or  whether  any  of 
the  contracts  had  been  in  part  executed. 
APAlister  v.  British  Plate  Glass  Co.,  1859,  21  D. 
546;  31J.  291. 

30.  Breach  of  Contract  —  Action  for 
Damages— Evidence  of  Defender's  Fault 
in  other  Oases— Competency.— In  an  action 
of  damages  for  not  supplying  timber,  evidence 
admitted  that  the  defenders  directed  another 
vessel  to  a  port  in  the  neighbourhood  where 
there  was  a  want  of  timber.  Wight  v.  Liddely 
1829,  5  Mur.  37. 

31.  Breach  of  Contract— Agreement  to 
Build  a  Public  Monument  on  a  Person's 
Ground  —  Damages.  —  Question,  whether 
damages  be  due  for  non-implement  of  an 
agreement  to  build  a  public  monument  on  a 
party's  property.  Walker  v.  Milne,  1823,  2  S. 
379 ;  and  1825,  3  S.  478* 

32.  Breach  of  Contract— Alleged  Con- 
dition not  Fulfilled  by  Pursuer— Onus  of 
Proof — Direction  to  jury  {per  Lord  Justice- 
Clerk  Inglis)  that  the  burden  lies  upon  the 
party  complaining  of  a  breach  of  contract  by 
reason  of  violation  of  a  condition,  to  prove 
that  there  was  a  condition  which  has  been 
violated.  Clements  v.  Macaulay,  1865, 1 S.  L.  R. 
90. 

33.  Breach  of  Contract— Building  Con- 
tract—Failure to  Supply  Plans  to  Builder 
—Improper  Termination  of  Contract  by 
Employer  — Damages.  — A  party  who  had 
contracted  with  a  builder  for  the  erection  of  a 
theatre  and  other  tenements,  failed  to  supply 
proper  plans  for  the  execution  of  the  contract, 
in  consequence  of  which  the  builder  was 
unable  to  proceed  with  it.  Held  that  the 
builder  was  entitled  to  damages  against  his 
employer,  who  had  improperly  declared  the 
contract  at  an  end.  Duncanson  v.  Baylis,  1869, 
7  S.  L.  R.  139. 

34.  Breach  of  Contract  —  Condition — 
Obligation  to  Convey  Funds  to  Trustees 
to  be  Appointed  — Failure  to  Nominate 
Trustees— Liability  of  Obligor  for  Factor. 

— A  party  bound  himself,  for  an  onerous 
cause,  to  uplift  and  retain  part  of  a  fund,  and 
pay  to  two  trustees,  to  be  named  by  a  husband 
and  wife,  for  the  use  of  the  wife  in  liferent, 
and  her  children  in  fee.  He  had  power  to 
appoint  a  factor,  and  he  allowed  the  fund  to 


lie  over  for  several  years  in  the  hands  of  the 
factor,  who  became  insolvent.  Held  liable  to 
the  children,  though  no  trustees  had  been 
appointed  by  the  parents  to  receive  the  fund. 
Stewart  v.  WKemie,  1834,  12  S.  636. 

35.  Breach  of  Contract  —  Continuing 
Contract— Action  for  Damages  —  Second 
Action  for  Damages  Emerging  after  Date 
of  First  Action— Competency.— In  an  action 
of  damages  for  breach  of  contract  the  pursuer 
founded  on  a  contract  to  give  a  daily  supply  of 
coals  for  a  period  not  expired  at  the  date  of 
the  action,  reserving  all  claim  for  damages  to 
be  sustained  in  the  event  of  the  defenders 
failing  to  implement  the  contract  during  the 
period  yet  to  elapse,  and  subsequently  raised  a 
second  claim  for  the  damages  alleged  to  have 
been  sustained  from  the  date  of  the  first  action 
till  the  expiry  of  the  contract.  Held  that  this 
was  a  competent  course.  Jackson  v.  Come  db 
Sons,  1872,  9  S.  L.  R.  617. 

36.  Breach  of  Contract  —  Executory 
Contract— Failure  to  Pay  Instalments  of 
Price— Bight  of  Seller  to  Terminate  Con- 
tract. —  A  foundry  company  contracted  to 
deliver,  at  the  rate  of  so  many  tons  per  week, 
a  quantity  of  cast  iron,  receiving  payment  by 
bills.  After  the  greater  part  had  been  de- 
livered, it  was  agreed  to  postpone  delivery  of 
the  rest.  Meanwhile  bills  to  the  extent  of 
£9000,  granted  by  the  purchaser,  were  dis- 
honoured. An  arrangement  was  made  by 
which  railway  debentures  were  taken  in  part 
payment  of  these  bills,  the  rest  being  settled 
in  cash.  Delivery  of  the  remainder  of  the 
iron  was  refused,  on  the  ground  that  the  con- 
tract was  at  an  end,  on  account  of  the  failure 
to  meet  the  bills  as  they  fell  due.  In  an  action 
of  damages  by  the  purchaser  against  the 
foundry  company  for  breach  of  contract,  ex- 
ception to  the  presiding  judge  having  refused 
to  direct  the  jury  that  the  contract  could  not 
be  put  an  end  to  by  the  foundry  company, 
without  reasonable  intimation,  disallowed. 
Barclay  v.  Anderston  Foundry  Co.,  1856,  18  D. 
1190 ;  28  J.  677* 

37.  Breach  of  Contract— Damages— Sale 
by  Auction— Bid  by  Auctioneer— Bight  of 
Offerer  to  Implement. — A  ship  was  exposed  to 
sale,  "  at  the  pleasure  of  the  company,"  and  a 
person  offered  £260,  whereupon  the  auctioneer 
bid  £300,  and  knocked  it  down,  and  the  ship 
was  afterwards  sold.  Held  that  the  offerer 
was  entitled  to  damages  for  non- implement  of 
the  sale.     Cree  v.  Durie,  1  Dec.  1810,  F.  C* 

38.  Breach  of  Contract  —  Failure  to 
Executo  Work  Properly— Repairs  Executed 
by  another  Tradesman  —  Repetition  and 
Damages  —  Want  of  Notice.  —  A  party 
employed  a  tradesman  to  lay  leaden  pipes  to 
convey  water  to  his  house.  He  made  various 
partial  payments  after  the  supply  of  water  had 
proved  insufficient,  and  employed  another 
person  to  lift  and  relay  the  pipes,  which  he 
averred  were  insufficient,  without  intimation 
to  the  first  tradesman  to  attend.  The  court 
refused  to  entertain  an  action  for  repetition  and 
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damages  against  the  tradesman.  M'Donald  v. 
Mactee  &  Co.,  1830,  8  S.  686.  Remitted  1831, 
5  W.  &  S.  462. 

39.  Breach  of  Contract— Failure  to  Con- 
form to  Specifications— Proof  in  Mitigation 
of  Damages— Belevancy.— Under  an  issue, 
whether  the  overseer  of  a  new  line  of  road  had 
"wrongfully  failed  to  superintend  the  execution 
of  the  work,  or  wrongfully  directed  or  permitted 
the  contractor  to  deviate  from  the  specifica- 
tions, or  wrongfully  and  falsely  certified 
that  the  work  was  executed  according  to  the 
specification,  to  the  loss,  injury,  and  damage 
oi  the  pursuer," — held  not  relevant  and  not 
competent  to  show  as  negative  of  the  loss, 
injury,  and  damage,  that  the  work  had  been 
better  executed  than  if  it  had  been  done 
according  to  the  specifications.  Gordon  v. 
Millar,  1839,  1  D.  824  ;  14  Fac.  910. 

40.  Breach  of  Contract  —  Failure  to 
Employ  and  Bemnnerate  Man  of  Skill  in 
Terms  of  Agreement  after  he  had  Disclosed 
his  Process,  while  at  same  Time  Using 
Process  Suggested  — Damages. —B  &  Co., 
papermakers,  agreed  to  adopt  in  their  works  a 
process  to  be  communicated  by  S,  a  practical 
chemist,  for  effecting  certain  improvements  in 
the  manufacture  of  paper,  if  satisfied  with  the 
process  after  seeing  it  in  operation  at  certain 
other  works.  The  process  was  not  the  subject 
of  a  patent,  and  was  not  represented  by  S  as  a 
new  invention.  S  was  to  supply  drawings, 
teach  the  men  employed  how  to  work  the 
process,  and  superintend  its  introduction  ;  and 
was  to  be  paid  either  in  proportion  to  the 
profit  effected  during  the  first  year  or  a  slump 
sum.  B  &  Co.  inspected  the  process  in 
operation,  and  without  saying  whether  it  was 
satisfactory  or  not  introduced  in  their  works  a 
process  substantially  the  same,  but  without 
employing  S.  In  an  action  of  damages  brought 
by  S  for  breach  of  the  agreement,  held,  after  a 
proof,  that  the  defenders  having  resolved  to 
introduce  in  their  works  a  process  practically 
identical  with  that  referred  to  in  the  agreement, 
and  which  they  had  seen  in  operation,  were 
bound  to  employ  the  pursuer  in  terms  of  the 
agreement,  and  having  introduced  it  without 
employing  him  were  liable  in  damages.  Seitz 
v.  Brown  &  Co.,  1872,  10  M.  681 ;  44  J.  326  * 

41.  Breach  of  Contract  —  Failure  to 
Benew  Insurance  Policy  —  Liability  of 
Agents  for  Loss   Occasioned  thereby.— 

Held  that  a  company,  who  were  along  with 
the  master  joint  owners  of  a  ship,  and  as 
agents  for  it  effected  an  insurance  on  it  and 
the  master's  effects,  having  failed,  although 
desired  by  him  while  on  a  voyage,  to  renew 
the  insurance,  which  had  been  vacated  by 
deviation,  were,  on  the  total  loss  of  the  ship, 
liable  for  the  value  of  the  master's  effects. 
PetrUe  Exrs.  v.  Aitchison  d;  Co.,  1841,  3  D. 
501. 


and  subsequently  received  payment.  The 
engines  and  machinery  frequently  went  wrong, 
and  repairs  were  made  by  the  engineer  at  an 
expense  much  beyond  the  average  sum  for  the 
tear  and  wear  of  similar  vessels.  In  an  action 
by  the  engineer  for  payment  of  this  expense, 
and  a  counter  action  by  the  owners  for 
damages,  on  the  ground  of  the  original  in- 
sufficiency of  the  engines  and  machinery,  held 
(1)  that  payment  of  the  price  did  not  preclude 
the  owners  from  insisting  in  their  action  of 
damages,  if  the  defects  could  not  have  been 
discovered  prior  to  the  payment;  (2)  that  a 
certain  amount  of  expenditure  on  repairs 
when  required  de  recenti  after  the  furnishing, 
was  sufficient  to  infer  the  original  insufficiency 
of  the  work,  if  the  engineer  could  not  show 
carelessness  or  unskilfulness  in  the  treatment 
of  the  machinery  by  the  owners'  hands,  or 
perils  of  the  sea.  Napier  v.  Campbell,  1841, 
3  D.  879. 

43.  Breach  of  Contract  —  Master  and 
Servant  —  Wages  —  Quantum  meruit  — 
Workmen  were  engaged  to  make  barrels  at 
Is.  4d.  per  barrel  from  undressed  wood,  but 
were  employed  making  them  from  dressed 
wood.  In  an  action  at  the  instance  of  the 
workmen,  held  that  they  were  entitled  to 
average  wages  per  week  and  were  not  restricted 
to  9d.  per  barrel  which  was  alleged  to  be  the 
equivalent  of  the  stipulated  wage.  Grieve  v. 
Gordon,  1821,  1  S.  39. 

44.  Breach  of  Contract— Material  Condi- 
tion—Failure  to  Implement— Damages.— 

A  contractor,  who  had  agreed  to  furnish  a 
steam-vessel,  and  uphold  the  machinery  for 
six  months  after  the  vessel  commenced  plying, 
and  deliver  it  up  to  the  owners  in  good  working 
order  at  the  end  of  that  period,  held  liable, 
under  his  obligation,  for  reparation  for  loss 
arising  from  insufficiency  in  the  machinery. 
London  <&  Leith  Shipping  Co.  v.  Duffiu  <&  Co., 
1841,  3  D.  929  * 

45.  Breach  of  Contract— Obligation  to 
Use  Steam-Power  in  Subjects  Let— Failure 
to  Use  Power— Damages.— An  action  for  the 
price  of  steam-power,  contracted  for  at  the 
same  time  as  a  lease  of  premises  was  taken, 
held  to  be  an  action  for  breach  of  contract,  and 
damages  given.  Clark  v.  Stewart,  1872,  10 
S.  L.R.  152. 

46.  Breach  of  Contract— Paid  Surveyor 
—Failure  to  Superintend  Work  Properly- 
Work  Disconform  to  Contract—  Damages. 
— A  road  overseer  who  had  contracted  for  a 
certain  allowance  to  superintend  the  making  of 
a  piece  of  road,  and  a  bridge,  and  to  see  that 
they  were  completed  conformably  to  certain 
specincations,/<wnd  liable  in  damages  occasioned 
by  the  road  and  bridge  not  having  been 
completed  in  terms  of  the  specifications. 
Gordon  v.  Millar,  1838,  M'F.  174. 

42.  Breach  of  Contract— Latent  Defect       47.  Breach   of  Contract— Sale— Failure 
-  Payment   of  Price  —  Damages.  —  An   to  Deliver  Goods  for  Specific  Purpose— 

engineer  furnished  new  engines,  and  repaired    Form  of  Issue. — Form  of  issue  adjusted  in  an 
the  boiler  and  machinery  of  a  steam- vessel,  J.  action  of  damages  for  failing  to  deliver  goods 
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fit  for  a  specific  purpose,  in  breach  of  a  contract 
of  sale.  Hutchuon  <£  Co.  v.  Henry  &  Corrie, 
1867,  6  M.  57 ;  40  J.  36  * 

48.  Breach  of  Contract— Schoolmaster— 
Action  against  Managers  as  Individuals— 
Relevancy. — Averments  by  a  schoolmaster  in 
an  action  against  the  individual  members  of  a 
kirk-session,  who  acted  as  managers  of  the 
school,  held  not  relevant  to  infer  any  breach  of 
contract  or  liability  against  the  defenders. 
Observed  (by  Lord  Justice-Clerk  Patton)  that 
personal  liability  does  not  attach  to  members 
of  a  kirk -session  on  account  of  acts  done  by 
their  predecessors  in  office.  Weir  v.  Craik  de 
Others,  1868,  5  S.  L.  R.  679. 

49.  Breach  of  Contract— Special  Verdict 
— Damages. — An  issue,  whether  a  defender 
wrongfully  failed  to  deliver  certain  goods  to 
a  pursuer,  and  a  special  verdict,  declaring  that 
if  the  court  should  be  of  opinion  that  there 
was  wrongful  failure  to  deliver,  then  the  jury 
found  for  the  pursuer,  and  of  consent  of  parties 
left  it  to  the  court  to  assess  the  damages ;  but 
if  the  court  should  be  of  opinion  that  there 
was  no  such  wrongful  failure,  then  they  found 
for  the  defenders.  Held  that  there  was  wrong- 
ful failure  to  deliver,  and  the  pursuer's  damages 
assessed  at  £300.  Watt  v.  Hills,  1839,  1  D. 
604. 

50.  Breach  of  Contract— Specific  Article 
— Failure  to  Supply  Article  Conform  to 
Contract — Payment.— In  an  action  by  a 
tradesman  for  an  account  incurred  to  him  for 
fitting  up  an  apparatus  for  ventilating  a  house, 
which  appeared  upon  proof  to  have  entirely 
failed  in  effecting  the  object  for  which  it  was 
intended,  held  that  the  pursuer  having  under- 
taken to  furnish  an  apparatus  which  would 
answer  the  purpose  contemplated,  and  having 
failed  to  do  so,  ne  was  not  entitled  to  recover 
payment.  Finlay  v.  Outram,  1851,  14  D.  48 ; 
24  J.  10 ;  1  Stuart  13. 

51.  Breach  of  Contract— Work  Discon- 
form  to  Contract  —  Repayment  of  Price 
Paid  to  Account  — Error  — Rescission. — 
A  contract  specified  for  the  building  of  a 
bridge,  the  height  of  abutments,  and  dimen- 
sions otherwise,  and  referred  to  a  plan,  but 
omitted  to  mention  anything  about  the  depth 
of  the  foundation.  From  the  nature  of  the 
bed  of  the  river,  which  turned  out  to  consist  of 
loose  sand,  a  foundation  of  considerable  depth 
became  necessary.  Held  that  a  bridge  executed 
according  to  the  plan  and  contract  would  be 
insecure,  that  neither  party  had  contemplated 
such  a  foundation  as  was  ascertained  to  be 
necessary,  and  that  both  parties  were  free  from 
the  contract, — this  omission  being  an  error  in 
essentialibus.  Held  also  that  the  works,  so  far 
as  completed  when  this  discovery  was  made, 
had  not  been  executed  in  terms  of  the  contract, 
and  therefore  that  the  contractor  was  bound  to 
refund  payments  to  account  which  he  had 
received,  but  was  entitled  to  remove  all  the 
materials  he  had  brought  on  the  ground. 
Mags,  of  Rutherglen  v.  Gullen,  1773,  2  Pat.  305  * 


52.  Building  Contract— Bankruptcy  of 
Builder  —  Completion  of  Contract  by 
Employer— Claim  of  Trustee  for  Materials 
and  Use  of  Tools  Belonging  to  Bankrupt— 

A  builder  entered  into  a  contract  by  offer  and 
acceptance  to  perform  work  according  to  a 
specification.  He  commenced  the  work.  On 
his  bankruptcy  and  abandonment  of  the 
contract,  the  building  materials  and  tools  he 
had  brought  upon  the  premises  were  retained 
by  his  employers.  In  an  action  by  the  trustee 
on  the  sequestrated  estate  for  the  value  of  the 
work  done,  and  for  the  value  of  the  materials 
and  tools,  held  that  the  employers  were  entitled 
to  retain  the  materials  in  order  to  complete 
the  work,  subject  to  a  claim  for  the  value  of 
them,  and  to  retain  the  tools  for  use  in  the 
execution  of  it,  subject  to  a  claim  for  their 
restoration  on  the  completion  of  the  work,  and 
reasonable  remuneration  for  the  use  of  them. 
Kerr  v.  Dundee  Oas  Co.,  1861,  23  D.  343; 
33  J.  170* 

53.  Building  Contract— Construction- 
Charge  for  Extras. — Circumstances  in  which, 
in  a  building  contract,  extra  charges  were 
sustained.    Hay  v.  Scott,  1816,  6  Pat.  145. 

54.  Building  Contract— Construction- 
Claim  for  Extras. — Claim  for  extra  work  in 
reference  to  a  road  formed  under  contract, 
sustained.    Peacock  v.  WKenzie,  1825,  3  S.  436. 

55.  Building  Contract— Failure  to  Imple- 
ment— Penalty— Circumstances  not  Infer- 
ring Penalty. — A  contract  was  entered  into 
for  a  building  to  be  finished  by  a  certain  day, 
under  a  penalty.  The  building  was  not 
finished  till  six  weeks  after  the  stipulated  time. 
Circumstances  in  which  the  builder  held  not 
liable  in  damages.  Jones  v.  Lindsay  <t  Co., 
1797,  3  Pat.  563  * 

56.  Building  Contract— Part  Implement 
— Payment  to  Account. — Question,  how  far 
a  builder  had  implemented  his  contract  in 
building  the  High  School  of  Edinburgh,  to 
entitle  him  to  payment  of  a  part  of  the  price. 
Commercial  Bank  of  Scotland  v.  Mags,  of 
Edinburgh,  1838,  16  S.  1113. 

57.  Building  Contract— Performance  — 
Work  Passed  by  Employer's  Inspector- 
Employer's  Claim  for  Damages  Barred- 
Construction— General  Clause  of  Altera- 
tions—Intention of  Parties.— A  building 
contractor  held  not  liable  for  damage  in  con- 
sequence of  the  subsidence  of  a  gable,  his 
employer  having  appointed  an  inspector,  and 
the  inspector  having  approved  of  the  work 
done  and  the  manner  of  performing  it,  and  it 
being  shewn  farther  that  the  foundations,  for 
which  the  contractor  was  not  responsible,  were 
at  fault.  A  general  clause  in  a  contract  as  to 
alterations  held  only  to  cover  such  alterations 
as  were  in  the  contemplation  of  parties,  and 
not  all  alterations  of  every  kind.  Macbean  v. 
Napier,  1870,  8  S.  L.  R.  250. 

58.  Building  Contract  —  Work  Discon- 
form  to  Contract  Passed  by  Inspector- 
Liability  of  Contractor.— Observations  (per 
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Lord  Deas)  as  to  the  liability  of  a  contractor 
for  work  which  is  bad  and  not  according  to 
contract,  where  it  ispassed  by  the  inspector  of 
works.    Peddie  v.  Henderson,  1869,  6  S.  L.  R. 


59.  Capacity  to  Enter  into  Contract- 
Intoxication  —  Undue  Influence.  —  Missives 
of  sale  of  a  landed  estate  reduced  and  set  aside, 
in  respect  that  the  purchaser,  when  he  sub- 
scribed them,  was  in  a  state  of  imbecility  from 
intoxication,  and  had  been  imposed  on. 
Duncan  v.  Martin,  1839,  M'F.  278. 

60.  Capacity  to  Enter  into  Contract- 
Intoxication. — A  farmer  who  had  been  drink- 
ing for  two  days,  having,  during  the  evening 
of  the  second  day,  and  when  much  intoxicated, 
agreed  to  sell  the  whole  stock  of  sheep  on  his 
farm  to  another  farmer  who  was  partially 
intoxicated,  held  that  although  there  was  no 
evidence  that  the  stipulated  price  was  not  a 
fair  one,  no  effectual  sale  had  been  made. 
Jardine  v.  Elliot,  1803,  Hume  684. 

61*  Capacity  to  Enter  into  Contract- 
Intoxication. — A  farmer,  liable  to  occasional 
fits  of  intemperance,  having,  while  in  one  of 
these  fits  or  "drunken  rambles,"  made  a 
bargain  during  a  drinking  meeting  with 
another  for  the  sale  of  a  valuable  stock  of 
sheep  on  one  of  his  farms,  while  he  was  in 
fact  m  quest  of  a  stock  for  another  farm, — held 
that  no  serious  or  deliberate  bargain  had  been 
made  so  as  to  bind  him,  although  he  was 
apparently  sensible,  and  the  terms  of  the 
bargain  had  been  jotted  down  in  writing  by 
his  own  law  agent  at  the  time,  and  read  over 
and  approved  of  by  both  parties.  Hunter  v. 
Stevenson,  1804,  Hume  686. 

62.  Capacity  to  Enter  into  Contract- 
Intoxication— Absence  of  Fraud  and  Undue 
Influence. — In  an  action  for  implement  of  a 
contract  of  sale,  the  defender  pleaded  that, 
having  been  in  a  state  of  intoxication  when 
the  alleged  contract  was  entered  into,  the  same 
was  not  binding  on  him.  Held  that,  there 
being  no  evidence  to  show  that  the  defender 
was  incapacitated  by  intoxication  from  entering 
into  the  bargain,  although  he  was  partially 
drunk,  and  there  being  no  averment  of  fraud 
or  undue  influence  on  the  part  of  the  pursuer, 
the  contract  was  valid,  and  defence  repelled. 
Taylor  v.  Provan,  1864,  2  M.  1226  ;  36  J.  611* 

63.  Condition  Precedent  —  Agreement 
between  Brothers  as  to  Succession  to 
Father's  Estate— Breach  of  Agreement  by 
One  Acting  on  Behalf  of  a  Third  Brother.— 
One  brother  having  come  under  an  obligation 
to  another,  on  condition  that  a  settlement  of 
their  deceased  father  should  remain  in  force, 
held  to  be  free  by  the  brother  claiming  a  share 
of  legitim  of  another  brother  deceased,  who, 
being  fatuous,  could  not  make  his  election 
between  the  leaitim  and  a  legacy  left  him  by 
his  father.  Thereafter,  the  claim  being  re- 
nounced, the  obligation  held  to  revive.  Megget 
v.  Megget,  1824,  3  S.  156  * 


64.  Conditional  Agreement— Construc- 
tion —  Railway  Company  —  Enabling 
Statute. — A  railway  company  obtained  powers 
to  make  their  line  within  seven  years.  Pending 
their  bill  in  Parliament,  an  agreement  was 
entered  into  between  them  and  a  proprietor 
of  land  through  which  the  line  was  expected 
to  pass,  by  which  the  proprietor  assented  to 
the  bill,  in  consideration  of  an  obligation  by 
the  company  to  acquire  his  land,  and  pay  a 
specified  price  for  it,  "at  the  first  term  of 
Martinmas  or  Whitsunday  after  the  said  com- 
pany, on  obtaining  their  Act  of  Parliament,  shall 
have  begun  to  execute  any  part  of  the  said  rail- 
way under  the  powers  of  the  said  Act.  Having 
obtained  their  Act,  the  company  borrowed  money 
under  it,  but  delayed  implementing  the  agree- 
ment till  the  lapse  of  seven  years.  They  then 
refused  to  implement  it,  on  the  ground  that  their 
powers  to  construct  the  line  had  expired.  Held 
(rev.  judg.  of  C.  of  S.)  that  the  agreement  was 
conditional  on  the  execution  of  the  railway,  and 
that  the  company  were  not  bound  to  implement 
it.  Philip  v.  Edinburgh,  Perth,  &  Dundee 
Ely.  Co.,  1867, 19  D.  (H.  L.)  13  ;  2  Macq.  514  ; 
20  J.  242  * 

65.  Condition  Precedent— Illegal  Con- 
dition—Refusal to  Implement— A  party 
having  right  to  present  to  a  public  office  (a 
macership  in  the  Court  of  Session),  gave  a 
presentation  on  the  faith  of  various  stipula- 
tions, one  of  which  was  illegal.  The  presentee 
was  inducted,  and  afterward  refused  per- 
formance of  the  illegal  stipulation.  Held  that 
such  refusal  afforded  no  ground  for  reducing 
the  presentation.  Bruce  v.  Grant,  1839,  1  D. 
583  ;  14  Fac.  661. 

66.  Condition  —  Implied  Condition  — 
Moral  Obligation. — Observed,  "A  payment 
by  one  man  of  what  another  is  under  only  a 
moral  obligation  to  pay,  can  never  vest  that 
party  with  a  legal  right  to  enforce  the  obliga- 
tion." Henderson  v.  Paul,  1867,  5  M.  628; 
39  J.  307  * 

67.  Condition— Suspensive  Condition- 
Failure  of  Condition— Locus  poanitentte. 

— A  party  agreed,  in  the  event  of  a  debtor 
obtaining  the  assent  of  his  creditors  to  an 
arrangement  to  pay  his  debts  by  instalments, 
for  which  bills  were  to  be  granted,  to  guarantee 
the  last  instalment  bills ;  and  on  the  faith  that 
there  had  been  a  general  accession,  cave  to  one 
of  the  creditors  an  unconditional  letter  of 
guarantee,  and  it  appeared  there  had  not  been 
a  general  accession.  Found  that  he  was  not 
liable.  Culcreugh  Cotton  Co.  v.  Mathie,  1823, 
2  S.  513* 

68.  Condition  —  Unlawful  Condition  — 
Bursary— Variation  of  Terms  of  Presenta- 
tion.—A  presentation  to  a  bursary,  destined 
by  the  deed  of  mortification  to  be  held  for  nine 
years,  bore  ex  facie  to  be  granted  on  the  express 
condition  that  the  narty  presented  should 
resign  whenever  called  upon  by  the  patron  to 
do  so.  Held  by  the  Lord  Ordinary,  that  this 
was  an  unlawful  condition,  which  could  not  be 
held  pro  non  adjecto,  but   was    an    essential 
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vitiation  of  the  presentation.  Ramsay  v. 
Brewster,  1869,  21  D.  1367 ;  31  J.  757  * 

69.  Condition  —  Written  Contract  — 
Verbal  Agreement  Varying— Proof  — A 

party  sold  his  share  in  his  father's  succession 
to  his  brother-in-law  by  a  written  contract.  In 
an  action  for  payment  of  a  balance  of  the  price, 
the  defence  was  that  the  action  was  premature, 
as  it  had  been  agreed  at  the  date  of  the  contract 
that  payment  should  not  be  demanded  till  the 
purchaser  realised  the  succession,  till  which 
time  the  seller  was  to  be  content  with  the 
interest  of  the  principal,  and  that  there  was  to 
be  an  abatement  of  £1000  from  the  price,  in  a 
certain  event.  The  court,  in  respect  that  the 
defender  had  not  produced  any  writings  under 
the  hand  of  the  pursuer  limiting  the  contract, 
and  that  he  had  failed  to  aver  the  existence 
of  writings  sufficient  to  prove  the  condition, 
decerned  for  payment.  PaUinson  v.  Robertson, 
1846,  5  Bell  259  ;  18  J.  611.  Affg.  6  D.  944 ; 
16  J.  98,  420* 

70.  Consensus  in  idem— Written  Agree- 
ment —  Constrnction  —Proof— Parole. — A 
person  residing  in  Dundee,  by  a  letter  ordered 
a  broker  in  Glasgow  to  purchase  shares  in  a 
Dundee  water  company  at  £1,  5s.,  and  the 
broker  wrote,  in  reply,  that  he  had  bought 
them  at  that  price.  He  afterwards  raised  an 
action,  concluding  for  payment  of  £2,  3s.  per 
share ;  and  averred  that  only  £1  had  been 
paid  up,  and  a  call  for  £1  more  was  current ; 
that  in  the  Dundee  lists  the  stock  was  quoted 
at  £2,  7s.,  with  £2  paid  up ;  whereas  m  the 
Glasgow  lists,  it  was  quoted  at  £1,  3s.,  with  £1 
paid  up, — the  only  real  difference  being  that 
the  premium  at  Dundee  was  7s.  and  in  Glasgow 
3s. ;  that  this  was  known  to  the  purchaser,  and 
that  it  was  the  true  understanding  that  the 
shares  were  to  be  purchased  according  to  the 
Glasgow  lists,  witn  £1  only  paid  up — the 
purchaser  being  bound  to  pay  the  current  call 
of  £1,  not  stated  in  the  Glasgow  lists.  The 
defenders  objected  that  this  was  not  a  case  for 
a  jury,  in  respect  the  contract  was  constituted 
by  writing,  and  could  not  be  explained  by 
parole  evidence.  Held  that  the  pursuer  was 
entitled  to  an  issue  of  the  truth  of  his  averment 
of  what  was  the  true  meaning  of  the  contract. 
Carricks  v.  Saunders,  1850,  12  D.  812 ;  22  J. 
361* 

71.  Construction,— Terms  of  a  contract 
which  were  held  to  be  merely  an  agreement 
that  a  canal  company  should  pay  compensation 
in  respect  of  a  use  of  lands  being  rendered 
impracticable,  and  not  a  sale.  Carmichael  v. 
Union  Canal  Co.,  1842,  1  Bell  316.  Revg.  2  D. 
23*  * 

72.  Construction  —  Agreement  —  The 
Caledonian  Canal  Commissioners,  in  their 
Acts,  had  powers  to  take  stone,  etc.,  from  out 
the  lands  of  any  person  or  persons  adjacent,  or 
lying  convenient  to  the  canal.  The  respondent's 
quarry  was  five  miles  distant  from  the  line  of 
canal,  and  in  a  different  county  from  those 
named  in  the  Act.  The  Court  of  Session  held 
that  the  commissioners  had  no  authority  under 


the  statutes  to  take  possession  of  this  stone 
quarry ;  but  that  they  were  entitled,  in  respect 
of  a  prior  agreement,  to  take  the  stone  of  that 
quarry.  Affirmed,  excepting  as  to  the  com- 
missioners' powers  under  the  statute,  which 
the  House  of  Lords  held  it  unnecessary  to 
determine.  Caledonian  Canal  Commrs.  v.  Grant, 
1815,  6  Pat.  110. 

73.  Construction  —  Agreement  —  An 
agreement  was  made  between  a  railway  com- 
pany  and  a  landed  proprietor  jointly  to 
oppose  a  projected  railway,  and  that  the 
company  should  pay  the  expenses  till  they 
gave  notice  of  their  intention  of  withdrawing 
their  opposition.  After  the  opposition  had 
continued  for  some  time,  the  company  gave 
the  above  notice,  and  the  proprietor  continued 
the  opposition  for  some  time,  and  ultimately 
effected  a  favourable  compromise,  including  a 
sum  for  his  expenses.  Held  that  the  company 
were  not  thereby  relieved  from  paying  him 
the  expenses  in  terms  of  their  agreement. 
Graham  v.  Glasgow  &  Garnhirk  Rly.  Co., 
1847,  9  D.  1508 ;  19  J.  613* 

74.  Construction  —  Agreement  to  Pur- 
chase Land— Pactional  Damages  in  Event 
of  not  Fulfilling  Agreement— By  an  agree- 
ment between  a  railway  company  and  a 
canal  company,  the  former  was  entitled  to 
take    ground    belonging    to    the  latter   at  a 

reified  price  within  a  limited  time;  but 
they  allowed  the  time  to  expire  without 
giving  notice  of  their  intention  to  do  so,  then 
they  were  not  only  to  have  no  right  to  the 
ground,  but  bound  themselves  to  pay  a  sum  of 
£500.  Held  that,  having  failed  to  give  the 
notice,  they  were  liable  in  payment  of  the 
£500.  Glasgow  db  Ardrossan  Canal  Co.  v. 
Glasgow  <k  Greenock  Ely.  Co.,  1850,  13  D.  182  ; 
23  J.  54. 

75.  Construction  —  Agreement  to  Pur- 
chase Land  —  Limitation  as  to  Time- 
Expiry  of  Time  without  Notice  to  Pur- 
chaser.— A  railway  company  made  an  agree- 
ment with  a  canal  company,  by  which  they 
were  allowed  to  form  a  branch  railway  and  to 
alter  the  canal,  upon  payment  of  £1600,  if 
they  made  one  alteration,  and  of  £1900,  if 
they  made  another ;  but  it  was  stipulated  that 
the  railwav  companv  "  shall  be  bound,  within 
four  months  after  the  passing  of  their  Act  of 
Parliament,  to  declare  to  the  canal  company 
whether  or  not  they  intend  to  make  the 
railway;  and  in  case  they  declared  their 
intention  not  to  make  the  said  branch  railway, 
they  shall  not  be  entitled  to  any  of  the  said 
ground  under  this  agreement,  nor  to  alter  the 
canal  or  acquire  any  lands  under  the  com- 
pulsory powers  of  their  Act,  nor  be  bound  to 
pay  either  the  £1600  or  £1900,  but  shall  be 
bound  to  pay  a  sum  of  £500  to  the  canal 
company. "  Having  failed  to  declare  their 
option  within  the  four  months,  held  that  the 
railway  company  were  not  entitled  to  interfere 
with  the  property  of  the  canal  company. 
Glasgow  <&   Greenock  Rly.    Co.  v.  Glasgow   <b 
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Ardrossan  Canal  Co.,  1849,  11  D.  1212 ;  21  J. 
482. 

76.  Construction  —  Agreement  to  Pay 
off  Partner— Actings  of  Retired  Partner 
not  Inferring  Forfeiture  of  Compensation- 
Breach  of  Contract— Damages— Relevancy. 
— A  retired  from  the  firm  of  A,  B,  and  Co.,  and 
it  was  agreed  that  "  as  compensation  for  doing 
so  he  shall  receive  the  sum  of  £2500,"  irre- 
spective of  his  share  of  capital  and  past  profits. 
When  the  date  at  which  the  compensation  was 
to  have  been  paid  arrived,  B  refused  payment, 
alleging  that  A  had  set  up  a  new  firm  carrying 
on  the  same  business,  and  had  solicited  ana 
withdrawn  customers  of  the  old  firm,  which 
last  was,  he  said,  a  breach  of  agreement 
inferring  forfeiture  of  the  compensation.  Held 
that  there  was  no  forfeiture.  Question,  whether 
the  defender's  allegations  would  be  sufficient  to 
support  an  action  of  damages.  M'Kirdy  v. 
Paterson,  1854,  16  D.  1013  ;  26  J.  616  * 

77.  Construction— Agreement  to  Supply 
Steam-Power— Sale  or  Lease— Action  for 
Price— Breach  of  Contract.  —  Held  that  a 
contract  for  the  supply  of  steam-power  is  one  of 
sale  and  not  of  lease  ;  and  an  action  for  the  price 
held  to  be  one  for  breach  of  contract.  Clark  v. 
Stewart,  1872,  10  S.  L.  R.  152. 

78.  Construction— Agreement  to  Employ 
Common  Agent  —  Delectus  persona  — 
Change  of  Agent — A  joint  obligation  to  be 
at  the  expense  of  carrying  on  certain  actions 
for  mutual  behoof,  held  to  be  limited  to  the 
expense  of  the  actions  while  conducted  by  an 
agent  specially  appointed  in  the  agreement, 
and  not  to  ex  tenet  to  the  expense  incurred  in 
the  actions  after  the  renunciation  of  that  agent, 
and  the  appointment  of  another.  Taylor  v. 
Wight,  1827,  5  S.  797. 

79.  Construction  —  Agreement  for  In- 
terim Possession  until  Settlement  of 
Dispute— Decision  of  Part  of  the  Dispute- 
Termination  of  Possession.— A  clergyman 
who  had  obtained  decree  from  his  presbytery 
for  a  glebe  and  minister's  grass,  which  the  sole 
heritor  of  the  parish  intended  to  challenge, 
entered  into  an  agreement  with  him  for  the 
possession  of  a  farm  at  a  certain  rent,  to 
subsist  while  the  "question  regarding  the 
glebe "  should  be  under  discussion ;  and  the 
court,  in  a  reduction  of  the  decree,  determined 
the  question  of  the  glebe  proper,  but  not  that 
of  the  minister's  grass.  Held  that  the  clergy- 
man was  not  entitled  to  retain  possession  of  the 
farm  till  it  also  should  be  decided.  M'Rae  v. 
Mackenzie's  Trs.,  1831,  9  S.  392. 

80.  Construction  —  Obligation  to  Pay 
Debts  —  Donation  of  Obligation.— A  lady 
after  the  death  of  her  husband  offered  to 
assign  for  behoof  of  his  creditors  the  surplus 
rents  of  her  estate  after  using  a  part  for 
herself.  She  calculated  the  debts  would  be 
paid  in  five  years.  She  granted  an  obligation 
and  assignation  conveying  her  rents  to  com- 
missioners for  that  purpose,  but  without  re- 
stricting the  period  to  five  years.    Held  that 


the  creditors  were  entitled  to  the  rents  till 
their  debts  were  paid.  Lady  Montgomerie  v. 
Rundell  &  Bridges,  1825,  1  W.  &  S.  112.  Revg. 
2  S.  207.  Held  also  that  it  extended  to  the 
interest  of  the  debt,  1831,  5  W.  &  S.  201.  Affg. 
8  S.  286. 

81.  Construction— Agreement  to  Supply 
Coal  to  Meet  Requirements— Construction 
of  "  Require."— A  coalmaster  agreed  to  supply 
a  company  with  as  much  cannel  coal  (within 
certain  limits)  as  they  should  "  require.,)  Held 
that  this  did  not  mean  as  much  as  they  should 
demand,  but  as  much  as  they  should  require 
for  the  purpose  of  their  manufacture.  North 
British  Oil  <fc  Candle  Co.  v.  Swann,  1868,  6  M. 
835  ;  40  J.  444  * 

82.  Construction  —  Agreement  to  Pur- 
chase Building  for  a  Certain  Purpose- 
Purposes  Contemplated   by  Parties.  —  A 

railway  company  purchased  the  site  of  a 
theatre  in  Glasgow  for  temporary  use  but  with 
the  object  of  ultimately  removing  the  building 
and  erecting  railway  works.  A  clause  in  the 
minute  of  agreement  and  subsequent  disposition 
bore  that  there  were  excepted  from  the  sale  and 
from  the  conveyance  "  the  whole  materials  and 
fittings  of  the  theatre,  except  the  stonework,  the 
outsiae  walls,  the  roof,  and  such  woodwork  as  is 
necessary  for  the  stability  of  the  roof."  Held 
that  the  clause  must  be  construed  according 
to  the  original  purpose  contemplated  by  the 
parties  to  the  transaction,  and  that  accordingly 
the  clause  did  include  certain  ornamental 
statues  and  coats  of  arms  of  stucco  on  the  front 
of  the  building,  these  being  proper  fittings  of 
a  theatre,  together  with  certain  flies,  and  the 
timber  and  fittings  of  the  upper  gallery,  but 
that  it  did  not  include  the  outside  doors  and 
windows  and  certain  iron  rods  and  pillars 
which  tended  to  support  the  roof.  Uiiy  of 
Glasgow  Union  Ely.  Co.  v.  Glover,  1870,  8 
S.  L.  R.  147. 

83.  Construction  —  Agreement  to  Guar- 
antee Expenses  —  Proportionate  Liability. 

— Certain  creditors  of  the  pursuer  of  an  action 
agreed  to  pay  his  agent  all  the  expenses  of  the 
process  "  each  of  us  a  proportion  eneiring  to  our 
respective  debts.'*  Held  this  imported  only  a 
pro  rata  liability.  Murdoch  v.  Hunter,  15  Feb. 
1815,  F.  C  .* 

84.  Construction  — Agreement  to  Pay 
Commission  on  Contract— Contract  Aban- 
doned—Implement of  Agreement— A,  who 
had  dealings  with  the  Suez  Canal  Company, 
suggested  to  B  to  offer  himself  as  a  contractor 
for  part  of  their  works.  B  was  introduced  to 
the  directors  by  A,  and  his  proposal  agreed  to. 
Thereon  A  and  B  entered  into  an  agreement, 
by  which  B,  in  virtue  of  A's  services,  agreed  to 
pay  him  one  per  cent,  upon  the  sums  received 
by  him  from  the  company  for  work  accom- 
plished. One-half  per  cent,  was  to  be  paid  to 
A  by  the  company  out  of  the  sums  due  by  them 
to  B,  but  the  other  half  was  to  be  paid  only 
after  the  completion  of  the  contract,  and  if  in 
the  opinion  of  three  arbiters  it  had  been  an 
advantageous  one.    B  did  not  complete  the 
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contract,  as  he  found  it  very  disadvantageous  ; 
this,  however,  was  never  settled  by  arbitration. 
Held  that  A  was  not  entitled  to  damages  for 
B'8  not  completing  the  contract,  nor  to  pay- 
ment for  services  to  B  as  agent,  but  only  to 
one-half  per  cent,  upon  the  sum  paid  to  B  for 
work  accomplished,  the  contract  being  clearly 
an  unremunerative  one.  Edwards  v.  Aiton, 
1869,  7  S.  L.  R.  171. 

85.  Construction— Agreement  to  Give  a 
Present  in  Addition  to  Wages— Tacit  Relo- 
cation. — A  master  having  agreed  to  give  his  ser- 
vant, in  addition  to  wages,  a  present  of  £20  as 
an  encouragement  to  assiduity,  held  that  the 
contract  was  renewed  as  to  this  as  well  as  to 
wages  by  tacit  relocation  from  year  to  year. 
E.  of  Mansfield  v.  Scott,  1833,  6  W.  &  S.  277. 
Affg.  9S.  780.* 

86.  Construction— Ambiguous  Letter— 
Evidence—  Construction  of  Letter  by 
Witness  Accustomed  to  the  Trade.— Where 

parties  were  at  issue  whether  Rotterdam  or 
Aberdeen  was  the  port  of  delivery,  a  witness, 
accustomed  to  the  purchase  of  timber  in 
Holland,  desired  by  the  court  to  read  the 
letter  ordering  the  timber,  and  say  if  the  port 
of  delivery  was  Rotterdam  or  Aberdeen. 
Schuurmans  <k  Son  v.  Stephen,  1832,  10  S.  839.* 

87.  Construction  —  Breach  of  Contract 
— Damages  —  Consequential    Damages.  — 

Shipbuilders  agreed  to  repair  and  lengthen  a 
whale  ship  at  a  certain  rate  of  wages,  and  to 
make  use  of  English  oak.  During  the  currency 
of  the  operations,  the  rate  of  wages  of  carpenters 
was  increased.  The  shipbuilders  made  use  of 
American  instead  of  English  oak;  and  the 
ship  was  delivered  as  complete,  and  thereupon 
sent  to  the  whale-fishing  at  Davis'  Straits,  but, 
in  consequence  of  the  deficiency  of  the  work, 
was  obliged  to  return  to  port,  and  was  there 
detained  for  twenty-two  days  undergoing 
repairs,  and  thus  lost  the  proper  season  for 
the  Straits,  and  was  sent  to  Greenland.  Held 
that  the  shipbuilders  could  not  charge  a  higher 
rate  of  wages  than  that  agreed  on ;  and  that 
although  American  oak,  at  the  time,  was  as 
expensive  as  English,  and  was  then  considered 
equally  good,  yet  as  it  was  not  so  good,  the 
shipbuilders  were  responsible  for  the  loss 
thereby  sustained,  for  the  expense  of  the 
repairs,  and  of  the  wages,  etc.,  of  the  seamen, 
incurred  after  the  vessel  was  brought  back 
from  the  voyage  to  Davis'  Straits,  and  for 
any  loss  suffered  by  the  vessel  not  being 
able  to  go  to  Davis1  Straits,  or  to  reach 
Greenland  at  the  proper  fishing  season. 
Strachan  db  Gavin  v.  Paton,  1828,  3  W.  &  S. 
19.     Affg.  3  S.  259  * 

88.  Construction  — Building  Contract— 
Right  of  Proprietor  to  Enter  into  Posses- 
sion and  Complete  Work  —  Process  — 
Suspension  and  Interdict.— Circumstances 
in  which  a  note  of  suspension  was  passed  and 
interim  interdict  granted  to  try  the  question 
whether  the  trustees  of  the  Clyde  Navigation 
were  entitled  to  avail  themselves  of  a  clause 
in  a  contract  for  building  a  new  dock  author- 


ising thew  in  certain  events  to  enter  upon 
possession  of  the  works  and  prosecute  them 
to  completion  at  the  contractor's  expense. 
Scott  v.  Clyde  Navigation  Trs.,  1871,  8  8.LR. 
656. 

89.  Construction  —  Burgh  —  Exclusive 
Bight  to  Supply  Water.— The  inhabitants 
of  a  burgh  and  proprietors  of  public  works 
were  supplied  with  water  by  the  trustees 
for  lighting,  etc.  Afterwards  the  trustees 
entered  into  a  contract  with  a  water  company, 
whereby  they  bound  themselves  to  refrain 
from  continuing  to  supply  water  to  the 
inhabitants  or  proprietors  of  public  works, 
in  consideration  of  the  water  company 
Incoming  bound  to  do  so.  The  proprietors 
of  a  sugar  refinery  applied  to  the  magistrates, 
who  had  come  in  place  of  the  trustees,  for 
leave  to  lay  a  pipe  in  the  street,  in  order  to 
procure  a  supply  of  salt  water  from  the  sea. 
Held  that  the  water  company  were  not  entitled 
to  interdict  the  magistrates  from  granting  the 
privilege  applied  for,  the  supply  of  fresh  water 
being  what  was  contemplated  by  the  contract. 
Shaws  Water  Co.  v.  Mags,  of  Greenock,  1856, 
18  D.  (H.  L.)  33 ;  2  Macq.  151 ;  27  J.  392* 

90.  Construction— Conditional  Contract 
—Construction  of  Condition— Performance. 

— A  landlord  agreed  to  pay  to  a  tenant  £200 
to  build  a  spinning-mill,  payable  as  soon  as 
machinery  to  the  extent  of  £200  value  was 
"put  in"  the  mill.  Held  not  relevant  to 
allege  that  machinery  to  that  amount  was 
"  put  in,"  but  not  erected  within  the  mill ; 
and  therefore  the  landlord  was  not  liable 
in  payment  of  a  bill  drawn  on  him  by  the 
tenant  before  such  erection  was  made.  Eeaddie 
v.  Mailler,  1841,  3  D.  488  ;  16  Fac.  483. 

91.  Construction  —  Conditional  Agree- 
ment —  Agreement  to  Sell  —  Tempus 
solutionis. — Two  parties  concluded  an  agree- 
ment in  these  terms :  "  On  condition  of  your 
becoming  bound  to  pay  me  the  sum  of  £600, 
I  hereby  offer  to  make  over  in  property  to 
you  all  books  and  debts  owing  to  me,  etc., 
and  give  my  best  assistance  ana  exertions  to 
collect  the  same,  and  pay  them  over  to  you  ; " 
and  the  granter  made  over  immediately  his 
books,  and  offered  to  assign  his  debts  and 
accounts,  and  to  give  his  assistance  in 
collecting  his  outstanding  debts,  but  the 
other  party  refused  payment  of  the  £600, 
which  he  consigned  in  bank,  alleging  that 
while  the  debts  were  not  yet  collected,  he 
was  not  bound  to  pay.  Held  that  such  was 
not  the  true  construction  of  the  agreement, 
but  that  the  meaning  was,  that  payment  of 
the  £600  was  prestable  on  the  aebts  being 
assigned.  Black  v.  Cruickshank,  1840,  3  D. 
183  ;  16  Fac.  131. 

92.  Construction  —  Conditional  Agree- 
ment—Condition that  Judgment  should 
be  Affirmed— Variation  on  Question  of 
Expenses. — It  was  the  condition  of  an  agree- 
ment that  a  certain  judgment  of  the  Master 
of  the  Rolls  should  be  affirmed  in  to  to.  The 
Lord  Chancellor  varied  the  judgment  merely 
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on  a  point  of  expenses.  Held  that  this  was 
an  affirmance  in  toto,  in  the  sense  of  .the 
agreement.  MoUison's  Trs.  v.  Crawfurd,  1851, 
13  D.  1075 ;  23  J.  350. 

93.  Construction  —  Conditional  Con- 
tract.— A  party  who  had  taken  a  feu,  after 
erecting  boundary  walls,  and  bringing  building 
materials  on  the  ground,  was  allowed  by  the 
superiors  to  relinquish  it,  on  the  condition, 
inter  alia,  that  the  superiors  were  to  repay 
him  the  cost  of  the  walls,  and  to  rive  him 
the  benefit  of  any  allowance  which  might 
be  made  by  a  subsequent  purchaser  for  the 
building  materials.  The  superiors  afterwards 
sold  the  feu,  and  intimated  to  the  first  pur- 
chaser that  the  vassal  refused  to  allow  anything 
for  the  building  materials.  Held  that  the 
contract  under  which  the  feu  was  relinquished 
did  not  entitle  the  superiors  refusing  to  make 
any  allowance  for  the  building  materials,  to 
take  and  use  them,  or  hand  them  over  to 
the  subsequent  purchaser.  Stewart  v.  Governors 
of  Watson's  Hospital,  1862,  24  D.  256;  34  J. 
126. 

94.  Construction  —  Conditional  Agree- 
ment to  Advance  Money— Condition  and 
Verbal  Agreement  Qualifying  Written 
Obligation— Belevancy.— In  an  action  of 
damages  brought  in  1866  for  breach  of  agree- 
ment, the  pursuer  averred  that  the  defender 
had  in  1859  verbally  agreed  to  give  him  credit 
for  cash  and  goods  to  be  advanced  and  furnished 
from  time  to  time  to  the  extent  of  £200  or 
thereby ;  and  had  further  agreed  to  hold  a 
heritable  bond  for  £350,  then  held  by  another 
creditor  of  the  pursuer,  without  exacting  pay- 
ment until  after  the  advances  stipulated  for 
had  been  made ;  that  the  pursuer  granted  a 
heritable  bond  to  the  defender  for  payment, 
on  three  months'  notice,  of  £200,  or  such 
part  thereof  as  might  be  the  amount  of  the 
furnishings  and  advances;  that  the  pursuer, 
on  the  faith  of  the  agreement,  had  entered 
upon  a  business  which  failed  in  consequence 
of  the  defender  having  failed  to  make  advances 
to  the  full  amount  of  £200,  and  by  exacting 
payment  of  the  bond  for  £350.  Held  (1)  that 
the  agreement  libelled  could  not  be  regarded 
as  inferring  an  absolute  obligation  to  advance 
£200 ;  and  (2)  that  a  verbal  agreement  could 
not  affect  the  right  of  the  creditor  in  a  bond 
to  exact  payment  in  terms  thereof.  Wallace 
v.  Henderson,  1867,  5  M.  270  ;  39  J.  124* 

95.  Construction— Contract  in  Restraint 
of  Trade— Obligation  not  to  Practise  to 
Employer's  "Disadvantage."— An  obliga- 
tion was  undertaken  by  an  assistant  to  a 
medical  man  not  to  "  accept  of  the  practice 

of in  the  case  of  its  being  offered  to  me, 

to  his  exclusion  and  disadvantage."  The 
assistant  having  resigned,  a  resident  surgeon 
was  advertised  for,  and  the  assistant  was 
elected.  He  alleged  that  his  former  employer 
was  under  no  disadvantage  by  this,  because 
he  resided  fourteen  miles  off,  and  would  not 
have  been  elected.  Held  that  the  acceptance 
was  what  was  regarded  as  the  disadvantage, 


and  interim  interdict  granted  against  the 
assistant's  practising  in  the  district.  Macintyre 
v.  MacRaild,  1866,  4  M.  571 ;  38  J. 303*  (See 
No.  281.) 

96.  Construction  —  Correspondence  — 
Terms  of  Letters  Held  to  Import  an 
Obligation. — Terms  of  a  correspondence  under 
which  held  that  a  father  had  undertaken  to 
pay  a  debt  incurred  by  a  son.  Fair  v.  Hunter, 
1861,  24  D.  1 ;  34  J.  3. 

97.  Construction— Damages— Pactional 
Damages. — "  A  penalty  of  £5  sterling  for  every 
week  during  which  the  whole  of  said  works  shall 
remain  unfinished  "  after  the  date  of  completion 
stipulated  in  a  building  contract,  held,  on  a 
construction  of  the  whole  contract,  to  be  of 
the  nature  of  pactional  damages,  and  not 
subject  to  modification.  Johnston  v.  Robertson, 
1861,  23  D.  646 ;  33  J.  335  * 

98.  Construction  —  Executry  Contract 
— Implement. — A  colliery  company  contracted 
to  supply  for  steamers  400  to  500  tons  of  coal 
per  month  for  six  months,  payment  to  be 
made  monthly.  After  two  months  a  dispute 
arose  as  to  which  month  a  certain  delivery 
was  imputable.  The  defenders  having  refused 
to  pay  for  the  delivery  of  the  two  preceding 
months  or  take  any  further  delivery  of  coals 
except  on  the  footing  that  their  view  was 
adopted,  held  that  they  were  bound  to  imple- 
ment the  contract  by  paying  for  what  tney 
had  received,  and  that  they  were  not  entitled 
to  go  elsewhere  for  coals  and  charge  the  price 
against  the  sum  due  to  the  pursuers,  who  had 
not  declined  to  fulfil  their  obligation.  West 
Lvmerigg  Colliery  Co.  v.  Robertson,  1873,  10 
S.  L.  R.  467. 

99.  Construction  —  Hire  of  Engine  — 
Obligation  to  Make  up  for  Stoppages  by 
Extra  Work— Extraordinary  Stoppages- 
Defects  in  Engine— Damages.— A  stipula- 
tion in  a  lease  of  a  steam-engine,  to  make  up 
stoppages  by  extra  work,  or  a  deduction  of 
rent,  includes  stoppages  of  common  occurrence, 
and  the  lessee  is  entitled  to  damages  for 
extraordinary  stoppages  caused  by  the  im- 
perfection or  fault  of  the  engine.  Wilson  v. 
Norris,  10  Mar.  1810,  F.  C  * 

100.  Construction  —  Implement  —  Coal- 
Mine — "Working-Face." — Under  an  agree- 
ment with  B,  A  was  bound  to  supply  dross 
for  the  engines  to  pump  the  water  from* certain 
workings  of  a  coal-mine  and  pay  certain  wages 
until  coal  should  be  put  out  and  access  to  the 
working-faces  should  have  been  obtained — 
B  undertaking  to  use  all  due  expedition  in 
getting  said  access.  After  two  months  coal 
was  obtained,  but  not  from  the  ordinary 
working-faces,  which  were  still  under  water, 
and  A  ceased  to  supply  the  dross,  alleging 
want  of  due  expedition,  and  also  that  coals 
were  being  put  out  of  the  pit.  Held,  after  a 
proof,  that  no  want  of  expedition  had  been 
proved  ;  and  further,  that  the  meaning  of  the 
agreement  as  to  out-put  of  coal  had  reference 
to  access  to  the  ordinary  working-faces. 
Wallace  v.  Todd,  1872,  10  S.  L.  R.  57. 
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101.  Construction  —  Interpretation  by 
Court— Implement— Proof— Jury  Trial— 
In  an  action  founded  on  an  agreement  for 
supplying  whisky,  the  court  interpreted  the 
meaning  of  it,  and  sent  the  question  of  imple- 
ment to  a  jury.  Haldane  v.  Gray.  1842,  4  D. 
" "i;  14  J.  "~ 


1307; 
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102.  Construction  —  Joint  and  Several 
Obligation— Road  Trustee*—  The  tolls  of  a 
road  having  been  found  insufficient  to  pay 
the  interest  of  the  debt  upon  it,  and  certain 
of  the  road  trustees  who  were  liable  for  the 
debt  being  less  interested  in  the  road  than 
the  others,  it  was  agreed  that  a  "  loss  of  about 
£130  per  annum"  should  be  made  up  by 
these  other  trustees  paying  their  several  pro- 
portions thereof  according  to  their  respective 
valuations.  Held  (1)  that  this  agreement  did 
not  import  an  obligation  to  pay  an  average 
loss  of  £130  per  annum  in  a  series  of  years, 
but  only  an  obligation  to  pay  the  loss  not 
exceeding  that  sum,  in  each  year  as  it 
occurred;  (2)  that  the  obligants  not  being 
liable  singuli  in  solidum,  were  not  liable  for 
the  loss  occasioned  by  the  insolvency  of  one 
of  their  number ;  (3)  that  one  of  the  obligants 
having  sold  his  property,  was  not  thereby 
relieved  of  his  obligation  D.  of  Montrose  v. 
Sir  A.  Edmonstone,  1846,  7  D.  759  ;  17  J.  402. 

103.  Construction— Letter  Acknowledg- 
ing Debt— Promise  to  Pay.— Terms  of  a 
letter  by  a  son,  acknowledging  a  debt  due 
by  his  deceased  father,  and  promising  to  pay 
it,  held  to  infer  his  liability  for  the  debt. 
Edmonstone  (Mullar's  Trs.)  v.  Hamilton.  1843, 
5  D.  414  ;  15  J.  186. 

104.  Construction  —  Licence  to  Work 
Patent— Percentage  Due  to  Patentee.— 

Construction  of  a  clause  in  a  contract  between 
a  patentee  of  a  process  for  refining  sugar  and 
a  company  who  held  his  licence  to  use  the 
process,  relative  to  the  amount  of  percentage 
payable  by  the  refiners,  on  the  conversion  of 
molasses  into  single-refined  sugar,  by  the 
reiterated  application  of  the  patent  process. 
Few  v.  APLeish  dk  Co.,  1831,  9  S.  732. 

105.  Construction  —  Licence— Exclusive 
Privilege  —  Delectus  persona.  —  The  pro- 
prietor of  a  village  let  the  inn  and  bakehouse 
of  the  villace  with  the  exclusive  privilege,  of 
supplying  the  inhabitants  with  liquors  and 
bread,  at  a  rent  of  £20  for  the  inn  and  bake- 
house, and  £160  for  the  exclusive  privilege. 
Held  that  the  exclusive  privilege  was  the 
principal  subject  of  the  contract,  that  a  delectus 
personce  was  implied,  which  quality  attached 
to  the  inn  and  bakehouse  as  accessories,  and 
that  the  contract  was  not  transmissible  by  the 
tenant  E.  of  Elgin's  Trs.  v.  Walls,  1833,  11 
S.  685  * 

106.  Construction  —  Obligation  to  Pay 
Annuity  to  Retired  Partner  — Sale  of 
Business  —  Transmission  of  Obligation  — 
"  Successors." — A  partner  in  a  manufacturing 
firm  agreed  to  retire,  on  an  undertaking  by 
the  remaining  partners  to  pay  him  an  annuity 


"  during  such  period  as  he  shall  survive,  and 
they  or  their  successors  in  the  works  and 
business  shall  carry  on  the  same."  They 
afterwards  sold  the  whole  works,  machinery, 
utensils,  and  stock,  to  another  firm.  Circum- 
stances in  which  held  that  the  firm  so  acquiring 
the  works  were  the  successors  of  the  previous 
firm  in  the  sense  of  the  agreement,  and  that 
the  obligants  were  still  bound  to  pay  the 
annuity.  Alexander  v.  Clark,  etc.,  1862,  24  D. 
323  ;  34  J.  161. 

107.  Construction— Obligation  to  Convey 
Heritage  —  Tempus  solutionis,  —  A  party 
bound  himself  to  aliment  a  child  till  she 
arrived  at  fourteen  years  of  age,  and  to  provide 
a  room  free  of  rent,  and  to  continue  the  said 
aliment  to  the  mother  so  long  as  she  remained 
unmarried ;  and  in  the  event  of  either  the 
mother's  marriage  or  death,  to  convey  and 
make  over  in  favour  and  for  the  benefit  of 
the  child,  and  the  heirs  of  her  body,  the 
house  which  the  mother  then  possessed,  and 
to  execute  a  regular  stamped  deed.  Found, 
that  he  was  bound  forthwith  to  grant  a 
disposition  of  the  house  in  favour  of  the 
child,  to  take  effect  when  she  arrived  at  the 
above  age,  at  which  period  the  mother's  right 
to  the  room  free  of  rent  was  to  cease,  or  at 
her  death,  if  it  occurred  sooner.  Boyd  v. 
M'Kenna,  1824,  2  S.  712. 

108.  Construction— Obligation  to  Invest 
Money  to  Yield  Annuity. — Terms  of  a  letter, 
written  by  a  father  in  reference  to  the  marriage 
of  his  son,  found  to  import  an  obligation  to 
invest  a  sum  of  £4000,  so  that  the  interest 
might  yield  an  annuity  to  the  lady,  only  after 
her  husband's  death.  Bennie  v.  Jkennie,  1831, 
9  S.  714  * 

109.  Construction  —  Offer  and  Accept- 
ance— Custom  of  Trade.— A  builder  made 
a  written  offer  to  build  a  "corner"  house, 
specifying  the  items  of  his  charge,  but  not 
mentioning  any  additional  charge  for  circular 
work ;  and  he  built  the  house,  the  corner  of 
which  was  rounded  off,  without  stating  that 
he  expected  a  higher  rate  for  such  work.  Held 
not  entitled  to  double  charge,  on  the  ground 
that  in  practice  double  prices  were  always  paid 
for  circular  buildings.  Scott  v.  Hatton,  1827, 
6  S.  233  * 

110.  Construction— Offer  and  Accept- 
ance—Qualified Acceptance.— In  an  action 
for  payment  of  an  account  for  public  dinners, 
furnished  to  the  defender  as  Lord  High  Com- 
missioner to  the  General  Assembly  of  the 
Church  of  Scotland,  where  the  offer  was  at 
so  much  "for  each  guest,  and  not  less  than 
forty  to  be  allowed  for  daily,"  and  the  accept- 
ance contained  the  qualification  that  "the 
Sunday  dinners  are  only  to  be  charged  accord- 
ing to  the  number  actually  entertained," — 
verdict  finding  that  the  furnisher  was  entitled 
to  charge  {except  on  Sundays)  for  the  number 
of  euests  for  whom  covers  were  ordered  to  be 
laid,  and  not  merely  for  those  who  actually 
sat  down.  Bampling  v.  Lord  Belhaven,  1849, 
11  D.  1032. 
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111.  Construction  — Pactum  illicitum— 
Gaining. — A  contract  by  which  a  party  bound 
himself  to  pay  another  £100  if  the  Three  per 
Cents,  rose  above  £70  in  ten  years,  and  the 
latter  to  pay  to  the  former  £100  if  they  did 
not  rise  to  that  price  in  the  same  period,  held 
to  be  a  wager,  and  not  actionable.  Gordon  v. 
Campbell,  16  Nov.  1804,  F.  C. ;  M.  "  Pactum 
Illicitum  "  App.  No.  3. 

112.  Construction  —  Part  Implement  — 
Impossibility  of  Completion— Payment- 
Quantum  meruit. — An  author  agreed  with 
a  bookseller  for  the  publication  of  a  work,  in 
parts,  at  so  much  per  sheet,  payable  either  at 
the  time  of  publication  of  each  part,  or  after 
the  publication  of  the  whole,  at  the  option  of 
the  author ;  and,  after  the  publication  of  one 
volume,  constituting  in  itself  a  complete  part, 
the  work  was  interrupted  by  the  death  of  the 
author.  Held  that  nis  representatives  were 
entitled  to  the  price  of  the  volume  according 
to  the  stipulated  rate.  Constable  dc  Co.  v. 
Bobison's  Trs.,  1  June  1808,  F.  C;  M. 
"Mutual  Contract n  App.  No.  6* 

113.  Construction  —  Price  for  Work 
Done  —  Variation  in  Market  Price  of 
Material— Date  at  which  Price  for  Con- 
tract to  be  Taken. — Window  sashes  were  sent 
to  a  glazier  to  be  glazed,  without  any  stipula- 
tion as  to  the  time  by  which  the  work  was  to 
be  executed,  or  as  to  the  price,  but  on  the 
understanding  that  it  was  to  be  done  at  the 
market  rate.  Subsequently  a  remission  of  the 
duty  on  glass  took  place,  and  the  work  was  not 
executed  till  after  the  reduction  of  duty  had 
taken  effect ;  but  no  objection  had  been  made 
by  the  employer  to  the  delay.  Held  that  he 
was  bound  to  pay  at  the  rate  current  when  the 
order  was  given,  and  was  not  entitled  to  a 
deduction  consequent  upon  the  remission  of 
the  duty.  Malloch  v.  Hodghton,  1849,  12  D. 
215 ;  22  J.  33. 

114.  Construction— Publication  of  Book 
—Prints  Destroyed— New  Edition.— Held 
that  a  reprint  of  part  of  a  book  to  replace 
copies  destroyed  by  fire  in  the  hands  of  the 
publisher,  was  not  an  edition  entitling  the 
editor  of  the  work  (who,  by  the  contract,  was 
to  edit  all  new  editions)  to  insist  on  super- 
intending the  issue  and  receiving  remuneration. 
Blackwood  v.  Brewster,  etc.,  1860,  23  D.  142 ; 
33  J.  67.* 

115.  Construction  —  Purchase  under 
Statute  of  Bight  to  Take  Water  — Bight 
to  Compensation  for  Water  withdrawn 
beyond  Quantity  Assessed  by  Arbiters.— 

Commissioners  of  water-works,  in  the  exercise 
of  statutory  powers,  gave  notice  to  the  pro- 
prietor of  a  loch  that  they  required  to  purchase, 
inter  alia,  the  right  of  taking  so  much  of  the 
water  of  the  loch  as  might  be  necessary  for 
the  purposes  of  their  works.  After  the  works 
had  been  completed,  in  a  submission  a  final 
award  was  pronounced,  fixing  the  compensation 
to  be  paid  tor  the  right  of  taking  water  from 
the  loch,  but  declaring  that  if  the  commissioners 
should  draw  from  the  loch  more  than  eighty- 


three  cubic  feet  of  water  per  minute,  the 
proprietor  was  not  to  be  prevented  by  this 
award  from  claiming  additional  compensation. 
A  feudal  conveyance  of  the  servitude,  "  to  the 
extent  of  eighty-three  cubic  feet  per  minute," 
was  afterwards  executed  in  favour  of  the  com- 
missioners, but  with  a  reservation  similar  to 
that  in  the  award.  Held  that  the  personal 
contract  constituted  by  the  notice  gave  the 
commissioners  the  right  of  taking  from  the 
loch  as  much  water,  at  all  times,  as  might  be 
necessary  for  their  purposes ;  that  the  effect 
of  the  decreet-arbitral  was  to  fix  the  compensa- 
tion payable  for  water  being  carried  off  to 
the  extent  of  eighty-three  feet  per  minute; 
and  that,  if  more  were  taken,  the  proprietor 
would  be  entitled  to  additional  compensation. 
M'Culloch  v.  Dumfries  cfc  MaxweUtown  Water- 
works Commrs.,  1863,  1  M.  334  ;  35  J.  208* 

116.  Construction— Sale  of  Lands  in  Two 
Blocks— Price  of  one  Block  Payable  in 
Shares  or  Stock,  of  Other  "at  the  same 
Bate  "—Option  of  Purchaser  to  Take  Stock 
or  Money. — A  railway  company  at  two  differ- 
ent times  took,  under  statutory  notices,  parts 
of  a  farm.  As  a  settlement  of  the  claim  by 
the  tenant  for  the  first  part  taken,  the  company 
agreed  to  "  hand  over  £300  Border  Counties 
Extension  shares,  or,  at  his  option,  the  like 
amount  of  North  British  consolidated  stock." 
Held  that  the  company  fulfilled  their  agree- 
ment by  handing  over  shares  of  the  nominal 
value  of  £300,  and  that  they  were  not  bound 
to  pay  £300  sterling.  For  the  second  part 
taken,  the  railway  company  agreed  that  it 
should  be  "  paid  for  at  the  same  rate  as  that 
agreed  to  be  paid  for  the  land  originally  taken." 
Held  that  this  reeulated  the  rate,  but  that  the 
tenant  was  entitled  to  that  sum  in  money. 
Stavert  v.  N.  B.  Ely.  Co.,  1866,  3  M.  819; 
37  J.  423* 

117.  Construction  —  Sale  of  Lands  — 
Expenses  of  Conveyance— Cost  of  Inspec- 
tion.— By  agreement  certain  works  were  to  be 
executed  by  a  railway  company  to  the  satisfac- 
tion of  the  proprietor.  A  stipulation,  "that 
the  expense  of  this  agreement,  and  of  carrying 
out  the  sale  and  transfer  of  the  land  required, 
and  of  granting  a  valid  conveyance,1'  should  be 
paid  by  the  company,  held  to  cover  the  expense 
of  a  surveyor  employed  by  the  proprietor  to 
inspect  the  works.  Irvine  v.  Deeside  Rly.  Co., 
1860,  22  D.  657  ;  32  J.  197. 

118.  Construction  —  Sale  of  Shares  — 
Guarantee  against  Loss  in  General  Terms 
—Liability  of  Guarantor  for  Loss  on 
Specific  Shares  Equal  to  Amount  Guaran- 
teed—Belevancy. — A  number  of  persons 
bound  themselves  severally,  to  the  extent  of 
the  Bums  written  opposite  to  their  respective 
signatures,  to  guarantee  another  against  any 
loss  arising  from  his  not  being  able  to  dispose 
of  400  railway  shares  at  or  above  par  within  a 
certain  time.  In  an  action  against  one  of  the 
guarantors  for  £200  (the  sum  written  opposite 
to  his  subscription),  which  was  libelled  as  "  the 
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amount  of  deposit  and  calls  upon  an  allotment 
of  20  shares  of  £10  each,"  objection  to  the  rele- 
vancy that  by  the  terms  of  the  guarantee  the 
defender's  liability  was  not  undertaken  in  con- 
nection with  any  particular  number  of  shares, 
but  simply  for  a  sum  of  £200,  repelled.  Milne 
v.  Souter,  1868,  6  M.  977 ;  40  J.  558  * 

119.  Construction  —  Sale  of  Growing 
Timber— Measure  of  Purchaser's  Bight— 
A  sold  the  growing  wood  on  his  lands  to  a 
party  whose  right  was  transferred  to  B.  A 
understood  that  the  wood  was  either  cut,  or  in 
course  of  being  cut  and  removed.  Three 
years  afterwards  he  sold  the  estate,  with  the 
wood  growing  thereon,  to  a  third  party,  who 
claimed  the  wood  as  his.  In  an  action  of 
relief  and  damages  at  the  instance  of  B,  held 
(rev.  judg.  of  C.  of  S.)  that  the  meaning  of  the 
first  contract  was,  that  the  wood  should  be  cut 
in  the  course  of  the  season,  that  the  dispute 
had  arisen  from  the  pursuer's  failure  to  cut 
down  the  wood  in  the  course  of  that  season, 
and  his  claim  repelled  as  against  the  seller ; 
remitted  to  consider  whether  the  second 
purchaser  was  liable  in  the  value  of  the  wood. 
Buff  v.  Brovm,  1817,  6  Pat.  332  * 

120.  Construction—Specific  Implement 
—Impossibility  of  Performance— Equitable 
Construction, — A  master  agreed  to  deliver 
to  his  servant  nine  bolls  of  potatoes,  besides 
money  wages,  and  certain  other  allowances. 
Owing  to  the  failure  of  the  potato  crop  in 
1846,  potatoes  ceased  to  be  an  ordinary  article 
of  consumption  in  the  district,  and  the  master 
was  unable  to  give  delivery  of  the  stipulated 
quantity  to  his  servant,  without  purchasing  at 
treble  the  ordinary  price  of  the  article.  Held, 
on  an  equitable  construction  of  the  contract, 
that  the  servant  was  not  entitled  to  demand 
either  specific  implement  or  compensation  at 
the  current  market  price  of  the  district,  but 
that  he  was  entitled  only  to  such  a  sum  as 
would  purchase  an  equivalent  amount  of  other 
food,  and  the  compensation  was  fixed  at  12s. 
per  boll.  Wilhie  v.  Bethune,  1848,  11  D.  132 ; 
21  J.  23  * 

121.  Construction— Verbal  Contract- 
Evidence  —  Actings    of   Parties.  —  In   a 

question  as  to  the  terms  and  interpretation  of 
a  verbal  contract  of  excambion,  the  best  evi- 
dence is  the  subsequent  openly  assumed  pos- 
session of  the  parties.  Melville  v.  Douglas's 
Trs.,  1830,  8  S.  841 ;  5  Fac.  671  * 

122.  Construction— Warranty— Failure 
to  Implement  —  Damages,  —  A  contractor 
agreed  to  furnish  a  steam-vessel,  to  uphold  the 
machinery  for  six  months  after  the  vessel  com- 
menced plying,  and  to  deliver  it  up  to  the 
owners  in  good  working  order  at  the  end  of 
that  period  ;  held  that  he  was  liable  under  his 
obligation  for  loss  arising  from  insufficiency  in 
the  machinery  within  that  period.  London 
<k  Leiih  Shipping  Co.  v.  Duffus  <k  Co.,  1841, 
3  D.  929* 

123.  Construction— Written  Agreement 
—Proof— Extrinsic  Evidence  Disallowed. 


—Construction  of  a  minute  of  agreement 
under  which  a  party  was  held  bound  to  pay 
and  not  merely  to  account  for  £2000,  and  held 
that  it  could  not  be  controlled  by  extrinsic 
evidence.  Baillie  v.  Baillie,  1833,  6  W,  &  S. 
498. 

124.  Construction— Written  Agreement 
—Understanding  of  Parties— Extrinsic 
Evidence — Competency. — The  purchaser  of 
an  estate  having,  by  a  clause  in  his  disposi- 
tion, become  bound  to  take  the  position  of 
the  seller  with  regard  to  a  written  contract 
between  him  and  a  third  party,  by  which 
he  had  sold  part  of  the  wood  on  the  estate, 
held  that  it  was  incompetent  for  him,  in  an 
action  at  the  instance  of  the  purchaser  of  the 
wood  for  implement  of  his  contract  and  for 
damages,  to  prove  the  seller's  understanding 
of  the  extent  of  the  contract,  or  representa- 
tions made  to  him  with  regard  to  it  by  the 
seller  before  the  sale  of  the  estate.  Vertue  v. 
Lord  Ward,  1843,  5  D.  1251  ;  15  J.  500  * 

125.  Construction— Written  Contract- 
Extrinsic  Evidence— Actings  of  Parties- 
Competency. — Question,  whether  the  practice 
of  parties  under  a  written  contract  was  rele- 
vant to  explain  it.  M'Donald  v.  Heriofs 
Hospital,  1828,  S.  (Teinds)  156 ;  1830,  4  W. 
&  S.  98.  See  also  Imrie  v.  Heriot's  Hospital, 
1828,  S.  (Teinds)  152.  See  Girdwood  £  Co. 
v.  Campbell,  1830,  9  S.  170* 

126.  Construction— Written  Contract- 
Extrinsic  Evidence— Actings  of  Parties- 
Competency. — The  actings  of  parties  for 
many  years  held  relevant  to  explain  the  terms 
of  a  feu-contract.  Masters  d;  Seamen  of 
Dundee  v.  Wedderburn,  1830,  8  S.  547  * 

127.  Construction  — Writ— Ambiguous 
Terms  —  Eei  interventus.  —  A  document 
inter  rusticos,  which,  although  not  expressed 
with  accuracy  and  precision,  guaranteed  pay- 
ment of  the  price  of  lambs,  being  followed  by 
delivery  of  the  lambs  to  the  purchaser,  held 
binding.  Hardie  v.  Macdonald,  1844,  6  D. 
762  ;  16  J.  343. 

128.  Contra  bonos  mores— Franchise- 
Agreement  to  Vote— Nullity  of  Election.— 
A  bond  entered  into  by  a  portion  of  a  body 
of  electors  binding  themselves  to  vote  according 
to  the  opinion  of  the  majority  of  their  number, 
found  to  be  contra  bonos  mores  and  illegal ;  and 
therefore,  in  the  circumstances  the  election 
annulled.  Hoggan  v.  Wardlaw,  1735,  1  Pat. 
148* 

A  bond  of  annuity  given  as  a  bribe  to  secure 
a  vote  for  a  candidate  at  an  election  held  illegal, 
and  action  on  it  incompetent.  Glen  v.  Dunaas, 
1822, 1  S.  234  * 

129.  Differences— Contract  for— Gaming 
—Statute— 8  and  9  Vict  c.  109,  s.   18.— 

Where  a  party  employs  a  broker  to  buy  and 
sell  stocks  which  he  neither  possesses  nor 
intends  to  take  up,  speculating  on  rises  and 
falls  in  the  market,  and  hoping  to  settle  by 
payment  of  differences,  held  (1)  that  such  is 
not  gaming  and  wagering  in  the  sense  of  8  and 
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9  Vict.  c.  109,  s.  18,  and  the  broker  is  entitled 
to  recover  from  his  employer  both  advances 
made  in  the  course  of  the  transactions,  and 
his  ordinary  commission  and  business  charges ; 
(2)  that  to  constitute  gaming  and  wagering 
in  the  sense  of  the  statute,  there  must  be  two 
parties  to  the  contract  opposed  to  each  other, 
each  intending  the  transactions  shall  be  fic- 
titious, and  neither  of  them  bound  to  deliver 
or  accept  the  shares.  Question,  whether  a 
broker  employed  to  carry  on  gaming  trans- 
actions would  be  entitled  to  recover  payment 
of  his  account  against  his  principal.  Question, 
whether  the  Act  8  and  9  Vict.  c.  109  applies 
to  Scotland.  Foulds  v.  Thomson,  1857,  19  D. 
803  ;  29  J.  372  * 

130.  Executory  Contract— Claim  for  Ex- 
tras —  Settled  Account  —  Onus.  —  Circum- 
stances under  which  the  onus  of  proving  that 
claims  by  a  contractor  were  extra  was  placed 
on  the  employer.  Napier  v.  Lang,  1834,  12 
S.  523. 

131.  Executory  Contract— Claim  for  Ex- 
tras—Unauthorised Expenditure  — Enow- 
ledge — Homologation. — Road  trustees  stipu- 
lated, in  a  contract  with  a  road  contractor,  that 
"no  additional  work  should  be  done,  with  a 
view  of  extra  payment,  without  a  written  order 
from  the  trustees  or  their  surveyor,"  and  the 
contractor  claimed  for  additional  work  for 
which  no  written  order  was  produced,  and 
offered  to  prove  that  the  trustees  lived  near 
the  road,  took  great  interest  in  its  progress, 
and  went  frequently  along  it  during  the  time 
of  these  operations,  without  challenging  them 
as  unauthorised, — held  that  the  trustees  were 
not  liable  to  pay  the  sum  claimed.  Brown  v. 
Lord  Rollo,  1832,  10  S.  667  * 

132.  Formation— Caution— Writing  in  re 
mercatoria— Bei  interventus.— A  cautionary 
obligation  granted  in  re  mercatoria,  and  followed 
by  rei  interventus,  is  effectual,  although  not 
tested.  Robertson  <k  Co.  v.  Galloway,  1821,  1  S. 
204. 

133.  Formation  —  Caution  —  Informal 
Writing— Bei  interventus.— The  delivery 
of  a  debtor  from  the  custody  of  a  messenger, 
held  to  be  sufficient  rei  interventus  to  validate 
an  informal  cautionarv  obligation.  Dunmore 
Coal  Co.  v.  Young,  1  Feb.  1811,  F.  C. 

134.  Formation  —  Condition  —  Sale  of 
Heritage— Error  in  essentialibus— Locus 
pOBnitentia. — A  party  who  had  agreed  to 
become  the  purchaser  of  a  house  at  a  certain 
price,  and  revised  the  draft  of  the  disposition, 
afterwards  discovered  that  the  feu-duty  was 
double  the  amount  of  what  it  appeared  to 
be  from  certain  accounts  which  had  been 
rendered  to  him  by  the  seller.  Held  that  he 
was  entitled  to  resile.  Clason  v.  Stewart,  1844, 
6  D.  1201 ;  16  J.  521* 

135.  Formation— Suspensive  Condition 
—  Railway  — Enabling  Act— Locus  posni- 
tentise. — An  inchoate  agreement  was  entered 
into,  depending  for  its  completion  on  a 
parliamentary    sanction    to    be   subsequently 


obtained.  Held  that  (a  statute  empowering 
the  parties  to  enter  into  the  agreement  did 
not  render  it  binding  on  parties  who  chose 
to  resile.  Monkland  Rly.  Co.  v.  Glasgow  <k 
Airdrie  Rly.  Co.,  1849,  11  D.  1395 ;  21  J.  523. 

136.  Formation— Condition— Obligation 
to  Create  a  Servitude— Failure  of  Con- 
sideration—Locus poenitentue.—  The  pro- 
prietor of  a  piece  of  ground  between  two 
streets,  having  agreed  to  constitute  a  servitude 
over  it  non  cedificandi,  on  condition  of  all  the 
feuars  paving  a  certain  consideration,  held  to 
be  relieved  from  his  obligation  by  some  of 
them  refusing  to  accede,  and  the  others  not 
agreeing  to  make  good  the  whole  amount 
stipulated ;  but  bound  to  repeat  any  sums 
received  by  him.  Brown  v.  Nielson,  1825, 
4  S.  271* 

137.  Formation  —  Conditional  Offer  — 
Fulfilment  of  Condition. — A  party  agreed 
to  pay  a  debt,  on  his  brother  acquiring  right 
to  and  obtaining  possession  of  a  farm.  The 
Court  of  Session  found  the  brother  entitled 
to  the  farm;  and,  after  appeal,  put  him  in 
possession,  under  interim  execution.  Found 
that  the  creditor  was  entitled  to  payment  of 
the  debt — the  appeal  having  been  (pending 
the  process)  dismissed.  Mylne  v.  Smith,  1823, 
2  S.  501. 

138.  Formation  —  Contract  Regarding 
Heritage  —  Unsigned  Holograph  Offer  — 
Implied  Acceptance— Locus  pomitentiB.— 

Four  sisters,  interested  along  with  their  brother 
in  a  testamentary  succession  which  included 
heritage,  proposed  by  letters  passing  inter  se  to 
give  their  brother  £50  in  full  of  his  claim  to  a 
house,  reserving  his  other  claims  under  the 
settlement.  The  brother  sent  to  his  sisters  an 
unsigned  holograph  proposal  to  the  same  effect, 
bearing  "  I,  A  B,  make  this  proposal,"  etc,  and 
requesting  his  sisters  to  sign  a  docquet  agreeing 
to  the  proposal.  The  docquet  was  not  signed 
by  his  sisters,  but  they  delivered  to  him  the 
letters  which  had  previously  passed  between 
themselves.  These  letters  and  the  holograph 
proposal  were  subsequently  delivered  to  the 
sisters'  agent,  who  prepared  a  draft  of  a  formal 
deed.  The  draft  had  this  docquet  attached  to 
it — "  We  approve  of  the  written  proposal  and 
draft/'  and  this  was  signed  by  the  four  sisters. 
The  brother's  law-agent  made  some  immaterial 
alterations  upon  the  draft  at  revisal,  and  it  was 
never  extended.  Held  that  a  contract  which 
was  binding  as  to  heritage  had  been  concluded, 
and  that  there  was  no  locus  pcenitentim.  Weir 
v.  Robertson,  1872,  10  M.  438 ;  44  J.  238  * 

139.  Formation  —  Contract  Regarding 
Heritage— Verbal  Agreement  Followed  by 
rei  interventus— Proof— Oath  of  Proprietor. 

— Although  a  party  verbally  agreed  with  the 
proprietor  of  ground  for  a  feu,  entered  into 
possession,  and  paid  a  certain  amount  of  feu- 
duty  for  two  years,  but  the  proprietor  denied 
that  this  was  the  feu-duty  agreed  on,  held  in 
an  action  of  declarator  and  removing,  that, 
notwithstanding  the  rei  interventus,  as  there 
was  no  writing,  the  party  feuing  could  only 
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prove  the  terms  of  the  agreement  by  the  oath 
of  the  proprietor.  Rait  v.  Galloway,  1 833, 1 2  S. 
131* 

140.  Formation  —  Correspondence  — 
Terms  of  Letters  Held  not  to  Import  an 
Obligation. — Letters  from  a  discharged  bank- 
rupt to  one  of  his  former  creditors  in  regard  to 
the  balance  of  his  debt,  expressing  regret  that 
it  was  out  of  his  power  "  to  pay  off  any  of  my 
debt  to  you  until  my  return,  when,  if  I  find  I 
can  draw  anything  from  the  firm,  I  will 
certainly  do  so,11  and  acknowledging  his 
"intention"  of  paying  his  creditors  as  soon 
as  he  was  placed  in  a  position  to  do  so  by  the 
possession  of  funds,  held  insufficient  to  instruct 
an  obligation,  or  to  support  an  action  for 
payment  of  the  balance  ol  the  debt.  Scott  v. 
Dawson,  1862,  24  D.  440  ;  34  J.  231. 

141.  Formation  —  Implied  Condition  — 
Offer  to  a  Class— Acceptance  by  Some  only 
— Locus  poanitentue.— A  fund  was  by  a  trust 
settlement  granted  to  a  mother  in  liferent  for 
her  aliment  and  that  of  her  children  while  they^ 
continued  to  reside  in  family  with  her,  and  on 
her  death,  to  them  in  fee.  The  mother 
addressed  to  her  sons  a  letter,  binding  herself 
to  discharge  her  liferent  in  their  favour,  on 
condition  that  "you  are  not  to  continue  to 
reside  with  me."  This  was  accepted  by  three 
of  the  sons,  but  rejected  by  the  fourth.  Held 
that  the  obligation  was  addressed  to  the  sons 
as  &familia,  and  as  it  had  been  rejected  by  one 
of  them,  it  was  not  binding  on  the  mother. 
Paterson  v.  Paterson,  1849,  11  D.  441 ;  21  J. 
125* 

142.  Formation— Guarantee— Improba- 
tive  Writing  not  in  re  mercatoria— Bei 
interventus— Advance  of  Money— Proof— 
Parole. — A  party  granted  an  improbative 
letter  of  guarantee  to  a  banker  for  repayment 
of  an  advance,  and  the  advance  was  thereafter 
made.  Held  (1)  that  although  it  was  not  a 
document  in  re  mercatoria,  yet  it  was  capable  of 
being  validated  by  rei  interventus,  and  that  it 
was  not  necessary  that  the  banker  should  aver 
that  the  advance  had  been  made  not  only  on 
the  faith  of  it,  but  also  in  the  presence  or  with 
the  knowledge  of  the  granter ;  and  (2)  that  it 
was  competent  to  prove  by  parole  that  the 
bank  had  paid  a  sum  of  money  on  an  order 
subsequent  to  and  on  the  faith  of  the  guarantee. 
Johnston  v.  Grant,  1844,  6  D.  875  ;  16  J.  376  : 
1845,  7  D.  390 ;  17  J.  141* 

143.  Formation  —  Joint  Obligation  — 
Improbative  Writ— Bight  of  one  Party  to 
Resile  Excluded  — Rei  interventus.  —  One 
of  three  obligants  in  a  bond  of  annuity,  in  the 
testing  clause  of  which  there  was  an  error, 
which  made  it  improbative,  held  barred  by  rei 
interventus  from  objecting  to  it,  although  this 
plea  did  not  affect  any  other  of  the  obligants. 
Hamilton  v.  Wrights  Trs.,  1838,  3  S.  &  M'L. 
127.     Affg.  14  S. 323* 

144.  Formation  —  Improbative  Writ  — 
Bei  interventus. — A  cautioner  signed  a  cash- 
credit  bond  as  co-obligant,  and  before  another  I 


cautioner  had  signed  it,  or  any  sums  had  been 
drawn,  the  debtor's  mother-in-law  subscribed 
an  improbative  letter,  binding  herself  to  relieve 
the  cautioner.  Held  that  subsequent  operations 
upon  the  cash  account  constituted  rei  interventus 
sufficient  to  validate  the  letter.  Ballantyne  v. 
Carter,  1842,  4  D.  419  ;  14  J.  173  * 

145.  Formation  —  Improbative  Writ  — 
Bond  of  Caution— Bei  interventus.— Where 
parties  signed  and  issued  as  binding  a  bond  of 
caution  improbative  by  the  law  of  Scotland, 
the  fact  that  money  was  advanced  on  the  faith 
of  the  writ  constitutes  rei  interventus  so  as  to 
make  it  obligatory.  Church  of  England  Life  <t* 
Fire  Assurance  Co.  v.  Wink,  1857,  19  D.  1079  ; 
29  J.  486* 

146.  Formation  — Improbative  Writing 
— Bei  interventus. — Delivery  of  a  policy  of 
insurance  in  reliance  on  an  improbative  bond 
of  annuity,  held  sufficient  to  validate  the  bond. 
United  Mutual  Mining  &  General  Assurance  Co. 
v.  Murray,  1860,  22  D.  1185  ;  32  J.  540  * 

147.  Formation  —  Improbative  Writ  — 
Homologation— Bei  interventus.— An   im- 

Erobative  letter  of  guarantee  is  validated  by 
omologation  and  rei  interventus.     Taylor  v. 
Simson,  1836, 14  S.  935* 

148.  Formation— Improbative  Writing— 
Bei  interventus. — An  improbative  missive 
binding  the  granter  to  present  a  party  in 
custody  on  being  liberated,  held  binding  in 
consequence  of  the  party  being  liberated. 
M'Netl  v.  Blair,  1814,  Hume  103. 

149.  Formation— Improbative  Writing— 
Bei  interventus. — An  improbative  cautionary 
missive  for  a  tenant  is  rendered  binding  by 
the  tenant  being  put  in  possession  on  the  faith 
of  it.     Grant  v.  M'Donald,  1827,  5  S.  317  * 

150.  Formation— Improbative  Writing— 
Bei  interventus. — An  improbative  missive 
binding  a  party  as  cautioner  for  a  composition, 
sustained,  in  respect  of  the  acceptance  of  the 
composition.    Miller  v.  Dott,  1814,  Hume  105. 

151.  Formation— Improbative  Writing— 
Bei  interventus. — An  improbative  cautionary 
obligation,  on  the  faith  of  which  grain  was 
delivered,  held  effectual.  Balfour  v.  Thomson, 
1806,  Hume  94. 

152.  Formation— Improbative  Writing- 
Sale  of  Heritage  — Bei  interventus.  —  A 
missive  which  was  neither  holograph  nor 
tested,  but  was  granted  in  relation  to  and  as 
part  of  a  transaction  under  which  a  probative 
disposition  of  property  was  executed,  held 
effectual.  Rutherfurd  v.  Rutherfurd's  Trs., 
1808,  Hume  919. 

153.  Formation  —  Improbative  Writ  — 
Locus  poanitentue.  —  A  minute  of  lease, 
which  was  improbative  and  not  followed  by 
possession,  held  not  to  entitle  the  tenant  to 
insist  for  implement,  nor  damages  for  non- 
implement.  Sprout  v.  Wilson,  1809,  Hume 
920. 
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154.  Formation— Offer  and  Acceptance 
— Eeward  for  Information.— A  reward  was 
offered  for  the  apprehension  and  conviction  of 
robbers.  Held  that  the  claimant  not  having 
furnished  the  information  which  led  to  the 
conviction,  a  verdict  should  be  returned  for 
the  defenders.  Taylor  v.  Commercial  Bank, 
1838,  M«F.  62. 

155.  Formation— Offer— Proof— Parole. 

—  A  party  having  made  an  offer  for  a  lease 
of  certain  subjects,  and  given  a  reference  as  to 
his  responsibility,  held  that  this  was  not  a 
concluded  agreement,  and  that  parole  evidence 
was  inadmissible  to  prove  that  it  was.  Mor- 
rison &  Brechin  v.  M'Kirdy  db  Another,  1841, 
14  J.  100  * 

156.  Formation— Offer  and  Acceptance 
—Actings  of  Parties— Personal  Bar.— Two 

Earties  purchased  an  estate  under  an  agreement, 
y  which  it  was  provided  that  the  portions 
remaining  unsold  after  a  certain  date  should 
be  valued  by  neutral  men  mutually  chosen ; 
and  in  the  course  of  a  process  of  accounting 
between  them,  one  proposed  to  the  other  that 
he  should  name  a  price  for  a  certain  portion 
remaining  unsold,  which  he  would  be  willing 
either  to  give  or  take  for  it ;  and  he  named 
a  price  accordingly.  The  party  making  this 
proposal  found  not  entitled  thereafter  to  resort 
to  the  mode  of  settlement  by  valuation  pointed 
out  by  the  agreement.  Hunter  v.  Cochrane^ 
Trs.,  1829,  8  S.  171 ;  9  S.  477  * 

157.  Formation— Offer  and  Acceptance 
—Actings  of  Parties— Circumstances  not 
Inferring  Acceptance. — Circumstances  not 
inferring  a  consent  rebus  ipsis  et  factis,  to 
accept  an  offer  for  a  lease.  Brown  v.  Ogilvie. 
1822,  1  S.  286  * 

158.  Formation— Offer  and  Acceptance 

—  Lease  —  Bei  interventus.  —  A  landlord 
advertised  a  farm  to  let  for  a  term  of  eighteen 
years.  A  party  made  an  offer  of  lease  in 
reference  to  the  advertisement,  containing 
various  conditions  necessarily  indicating  a 
lease  of  considerable  endurance,  but  the 
precise  term  was  not  specified.  The  offer  was 
accepted,  and  considerable  repairs  were  made, 
and  possession  for  some  years  followed.  Held 
that  a  valid  contract  of  lease  for  eighteen  years 
had  been  completed,  though  no  written  lease 
was  ever  extended,  and  the  missive  offer  did 
not  in  gremio  specify  any  definite  term  of 
endurance.  Russell  v.  Freen,  1835,  13  8.  752  ; 
10  Fac.  486* 

159.  Formation— Offer  and  Acceptance 
—Future  Contract— Locus  poanitentia.— 

An  artificer  sent  an  unsigned  holograph  offer 
of  service  for  three  years,  to  commence  at  a 
future  period,  which  was  not  accepted  in  terms 
by  the  master.  The  master  wrote  out  a  new 
offer,  with  some  variations,  and  sent  it  to  the 
artificer  for  signature,  with  a  relative  accept- 
ance signed  by  himself.  The  artificer  signed 
the  new  offer,  but  resiled  a  few  weeks  after- 
wards, before  the  period  of  service  had  arrived, 
or  any  rei  interventus  had  followed.    Held  that 


the  contract  was  not  binding.  Paterson  v. 
Edington,  1830,  8  S.  931 ;  5  Fac.  757  * 

160.  Formation— Offer  and  Acceptance 
—  Withdrawal  of  Acceptance  —  Locus 
poenitentiffi. — A  lady  wrote  to  another  to 
engage  a  servant,  and  thereafter  not  to  do  so. 
The  two  letters  were  delivered,  through  the 
post  office,  simultaneously  to  the  servant. 
Held  that  there  was  no  completed  contract, 
and  that  the  servant  was  not  entitled  to  wages. 
Countess  of  Dunmore  v.  Alexander,  1830,  9  S. 
190 ;  6  Fac.  122  * 

161.  Formation— Offer  and  Acceptance 
— Bei  interventus. — An  offer  to  be  security 
for  the  commission  of  a  trustee  and  expense  of 
a  sequestration,  delivered  to  the  trustee,  held 
effectual,  although  not  laid  before  the  creditors 
nor  before  the  court,  on  granting  the  bankrupt 
his  discharge  on  a  composition.  Tvxedie  v. 
Maclntyre,  1823,  2  S.  361> 

162.  Formation— Offer  and  Acceptance 
— Improbative  Writ— Bei  interventus.— A 

landlord  gave  notice  of  his  intention  to  let  his 
estate  on  nineteen  years'  leases,  in  consequence 
of  which  several  offers  were  made ;  whereupon 
he  wrote  a  state,  specifying  the  names  of  those 
whose  offers  he  accepted,  and  the  rents,  but 
without  mentioning  the  duration ;  and  one  of 
the  entries  referred  to  a  tenant  who  had  a 
current  lease  which  was  not  to  expire  for 
a  year,  and  of  which  the  new  rent  was  double 
the  amount  of  the  old.  Held  that  the  entry  in 
the  state,  although  signed  by  neither  party, 
combined  with  payment  of  the  new  rent  and 
possession,  and  the  admission  of  the  landlord 
that  he  had  intended  the  lease  to  be  for  nine- 
teen years,  was  effectual  as  a  lease  for  that 
period,  although  he  alleged  that  the  tenant 
nad  made  stipulations  which  put  an  end  to 
such  intention.  E.  of  Aboyne  v.  0ggt  1810, 
Hume  847. 

163.  Formation— Offer  and  Acceptance 
—Improbative  Writ— Bei  interventus.— A 
missive  of  lease,  signed  by  the  landlord  but 
not  by  the  tenant,  found  binding  on  the 
tenant,  he  having  thereupon  taken  possession. 
M'Pherson  v.  APPherson,  12  May  1815,  F.  C  * 

164.  Formation— Offer  and  Acceptance 
—Acceptance  by  Besolntion  of  Public  Body 
Communicated  and  Assented  to— Besoln- 
tion Subsequently  Bescinded— Bei  inter- 
ventus.— The  commissioners  of  police  of  a 
burgh  obtained  a  judgment  of  the  sheriff 
approving  of  a  line  of  sewer  which  they 
proposed  to  carry  through  the  ground  of  a 
proprietor.  The  latter  claimed  £3000  as  com- 
pensation, but  submitted  to  the  commissioners 
"  heads  of  agreement,"  in  which  he  offered  to 
waive  his  claim  for  compensation  if  the  com- 
missioners would  agree  to  take  the  sewer 
through  his  ground  in  a  different  line,  in 
which  event  a  formal  deed  of  agreement  was 
to  be  prepared  and  signed.  The  commissioners 
at  a  meeting  agreed  to  adopt  the  heads  of 
agreement  with  a  slight  modification  "  as  the 
basis  of  an  amicable  settlement,"  and  instructed 
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their  clerk  to  prepare  a  formal  deed.  The 
clerk,  without  express  instructions  to  do  so, 
communicated  by  letter  the  resolution  and  the 
modification  to  the  proprietor.  The  proprietor 
by  letter  expressed  his  assent  to  the  alteration, 
and  withdrew  the  statutory  notice  of  jury 
trial  which  he  had  given  to  the  commissioners. 
At  a  subsequent  meeting  the  commissioners 
rescinded  their  former  resolution.  Held  that 
a  valid  agreement  had  been  concluded,  and 
that  the  commissioners  were  bound  to  execute 
a  formal  deed  in  terms  thereof.  Smeaton  v. 
St.  Andrews  Police  Commrs.,  1871,  9  M.  (H.  L.) 
24 ;  43  J.  349 ;  L.  R.  2  Sc.  App.  107.  Revg. 
7M.  206;41J.  132* 

165.  Formation— Offer  and  Acceptance- 
Conditional  Acceptance  —  Locus  poeni- 
tentiffi. — In  an  action  laid  upon  an  agreement, 
stated  to  have  been  concluded,  of  compromise 
of  a  claim  of  debt  or  alternatively  upon  the 
claim  itself — circumstances  in  which  held  that 
the  agreement  of  compromise  was  binding  on 
the  parties,  and  could  not  be  resiled  from  by 
the  offerer  on  account  of  an  alleged  condition 
annexed  to  the  other  parties'  acceptance  of  the 
offer.     Gordon  v.  Hill,  1839,  2  D.  150. 

166.  Formation— Offer  and  Acceptance 
— Timeoufl  Acceptance— Locus  poenitentise. 
— In  the  course  of  a  statutory  submission 
which  expired  in  three  months,  one  of  the 
parties,  by  a  letter  to  the  other,  made  a  tender 
"in  order  to  save  further  expense  and  dis- 
cussion." The  tender  was  accepted  forty-four 
days  after,  two  days  before  the  expiry  of  the 
submission.  Meantime  certain  steps  had  been 
taken  in  the  submission.  Held  that  the  party 
who  made  the  tender  was  not  then  bound  by 
it.  Heron  v.  Caledonian  Riy.  Co..  1867,  5  M. 
935  ;  39  J.  525  * 

167.  Formation— Offer  and  Acceptance 
—  Delay  in  Acceptance  —  Circumstances 
not  Amounting  to  Undue  Delay.  —  A 
mercantile  house  in  Liverpool  received,  on 
30th  January,  a  letter  from  a  Glasgow  house, 
offering  2000  tons  of  iron  for  sale  at  a  certain 
price.  The  Liverpool  house  did  not  answer 
by  the  first  Glasgow  mail  of  that  day,  but 
posted  the  same  evening  a  letter  accepting  the 
offer,  dated  by  mistake  "31st  January,"  which 
bore  the  Liverpool  post-mark  of  the  30th.  By 
an  accidental  delay  in  the  conveyance  of  the 
mails,  this  letter  of  acceptance  reached  the 
Glasgow  house  on  the  afternoon  of  1st  February, 
as  it  would  have  done  if  posted  on  the  date 
it  bore ;  and  that  house  having  declined  to 
implement  the  bargain  on  the  ground  of  undue 
delay  to  accept  their  offer,  held  that  they  were 
liable  in  damages  to  the  buyers.  Higgins  & 
Sens  v.  Dunlop  <b  Co.,  1848,  6  Bell  195.  Affg. 
9  D.  1407 ;  19  J.  621  * 

168.  Formation— Offer  and  Acceptance- 
Public  Sale— Locus  poenitentiffl.— A  bank- 
rupt at  a  public  sale  of  hiB  sequestrated  estate 
having  made  an  offer,  was  informed  by  the 
judge  of  the  roup  that  it  could  not  be  received ; 
and  having  then  stated  that  he; was  offering  for 
a  third  party,  was  told  that  this  must  be  done 


by  some  other  person ;  whereupon  another 
made  the  offers,  and  he  was  preferred  ;  and  it 
having  been  proved  that  the  judge  knew  that 
the  offers  were  truly  for  the  bankrupt  himself, 
held,  in  a  question  as  to  the  liability  of  a 
preceding  offerer  to  pay  the  price  which  he 
had  offered,  that  he  was  not  liable.  Anderson 
v.  Stewart,  18  Dec.  1814,  F.  C. 

169.  Formation— Offer  and  Acceptance 
—No  Time  Stipulated  for  Acceptance- 
Simultaneous  Acceptance  and  Betracta- 
tion. — A  landed  estate  having  been  advertised 
to  be  sold,  a  party  made  an  offer  by  letter  for 
the  purchase  of  it.  He  did  not  specify  any 
time  within  which  his  offer  should  be  binding. 
In  the  course  of  a  few  days  the  seller  posted 
an  acceptance  of  his  offer;  but,  on  the  same 
day,  the  offerer  posted  a  retractation.  Both 
letters  were  delivered  the  following  day.  Held 
that  there  was  a  valid  contract,  which  the 
offerer  was  bound  to  implement.  Thomson  v, 
James,  1855,  18  D.  1  ;  27  J.  632  * 

170.  Formation— Offer  and  Acceptance. 

— A  party  who  had  purchased  two  casks  of 
oil  from  another  at  a  distance,  objected,  on 
arrival,  to  the  one  as  deficient  in  quantity, 
and  the  other  in  quality,  but  offered  to  keep 
them  at  half  price,  with  a  declaration  that 
delay  to  refuse  this  offer  in  course  would  be 
considered  acceptance ;  and  no  answer  being 
made  in  course,  held  that  the  failure  to 
answer  in  course  did  not  bind  the  seller  to 
accept.    J  affray  v.  Boag,  1824,  3  S.  375  * 

171.  Formation— Offer  and  Acceptance 
—Contract  Belating  to  Heritage— Verbal 
Offer— Written  Offer  not  Accepted.  — A 
party  who  agreed  to  feu  part  of  an  estate,  found 
liable  to  implement  the  contract,  although  he 
alleged  that  his  original  offer  was  verbal,  and 
another  in  writing  had  not  been  accepted. 
E.  of  Aberdeen  v.  Laird,  1823,  2  S.  527. 

172.  Formation— Offer  and  Acceptance- 
Purchase  of  Shares— Letter  of  Application 
Followed  by  Allotment— No  Written  Ac- 
ceptance.— Held  that  where  a  parole  agree- 
ment was  followed  by  a  note  being  written, 
subscribed,  and  delivered  at  the  time,  in  these 
terms — "I  agree  to  take  1000  shares  of  the 
N.  B.  A.  Company,  at  60s.  per  share,  or  any 
proportion  of  the  above  quantity,"  —  the 
contract  of  sale  was  completed  by  a  tender 
of  a  certain  number  of  the  shares,  although 
there  was  no  written  acceptance.  Wilson  v. 
Walker,  1856,  18  D.  673 ;  28  J.  291  * 

173.  Formation— Offer  and  Acceptance 
—  Befusal    within    Seasonable    Time.  — 

Observed,  that  a  merchant  is  held  to  acquiesce 
in  a  proposal  made  to  him  by  a  correspondent, 
unless  he  express  his  dissent  within  a  reason- 
able time.  Serruys  <fc  Co.  v.  Watt,  12  Feb. 
1817,  F.  C. ;  Jaffray  v.  Boag,  1824,  3  S.  375 ; 
Watson  db  Co.  v.  O'Reilly,  Hill,  &  Co.,  1826, 
4  S.  475  * 

174.  Formation— Offer  and  Acceptance 
—Sale  of  Heritage— Conditional  Offer— Bei 
interventus.—  A  written  offer  to  take  a  feu 
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was  accepted,  subject  to  certain  conditions  not 
contained  in  the  offer,  but  which  were  never 
accepted  in  writing.  The  offerer  entered  into 
possession,  and  made  alterations  on  the  subject. 
Held  that  these  were  to  be  attributed  to  accept- 
ance of  the  conditions,  and  that  the  repre- 
sentatives of  the  feuar  were  bound  to  enter 
into  a  feu-contract.  Colquhoun  v.  Wilson's  Trs., 
1860,  22  D.  1035  ;  32  J.  468  * 

175.  Formation— Offer  and  Acceptance 
—Sale  of  Heritage— Qualified  Acceptance. 

— One  of  several  trustees,  who  held  an  estate, 
mentioned  to  A  that  they  wished  to  sell  it.  A 
wrote  to  the  trustee's  agent  for  particulars  of 
the  estate.  The  agent  sent  these,  and  A  there- 
upon wrote  to  the  agent  that  he  was  willing  to 
enter  into  the  transaction,  desired  a  note  of 
certain  burdens,  and  stated  that  he  understood 
negotiations  with  other  intending  purchasers 
would  drop.  Held  that  there  was  no  concluded 
contract.  Milne  v.  Anderson,  1836,  14  S.  533  ; 
11  Fac.  442  ;  Aff.  1837,  2  S.  &  M<L.  404. 

176.  Formation-— Offer  and  Acceptance 
—  Specification  —  Construction  — -  Imple- 
ment.— An  ironmaster  offered  to  supply  a 
railway  company  with  the  "whole  rails"  for 
their  line,  "agreeably  to  a  certain  specifica- 
tion.1' The  offer  was  accepted.  The  specifica- 
tion (which  had  been  prepared  for  tenders  for 
a  limited  quantity)  denned  the  weight  and 
form  of  the  rails,  and  places  of  delivery,  etc., 
and  stated  that  "the  quantity  required  was 
10,000  tons."  The  presiding  judge  directed 
the  jury,  that  the  contract  was  for  the  whole 
rails,  and  not  merely  for  10,000  tons.  Wilson 
v.  Glasgow  &  S.-W.  Rly.  Co.,  1851,  14  D.  1. 

177.  Formation  —  Patent  —  Licence  to 
Work— Breach  of    Contract— Damages.— 

Circumstances  held  to  constitute  an  agreement 
binding  manufacturers  to  employ  a  party's 
process  in  their  manufacture,  and  to  entitle 
him  to  damages  for  breach  of  contract  Seitz 
v.  Brown  <£•  Co.,  1872,  10  M.  681 ;  44  J.  326* 

178.  Formation  —  Promise  —  Considera- 
tion—-Locus  poenitentise.— One  brother  sent 
a  letter  to  another,  stating  that  he  would  give 
a  bond  of  provision  for  £20  to  each  of  his 
sisters,  and  two  bonds  for  £250  each  to  the 
brother  himself,  in  consideration  of  his  having 
had  the  burden  of  supporting  their  aged 
parents  and  sisters.  Held  that  he  was  bound 
to  implement  the  obligation,  and  that  locus 
pomitentue  was  not  admissible.  APLachlan  v. 
AP Lachlan,  1821,  1  S.  45  * 

179.  Formation  —  Promise  —  Bei  inter- 
venes.— A  party  judicially  admitted  that, 
while  a  loan  of  money  was  in  contemplation, 
he,  on  a  question  by  the  lender,  said  "he 
would  be  good  for  one-half  of  it."  The  money 
was  afterwards  lent.  Held  that  he  was  liable 
for  the  half.  Porteous  v.  M'Beath,  1812,  Hume 
96. 

180.  Formation  —  Promise  —  Writ  —  A 
promise  in  writing  to  pay  an  annuity  for  a 
certain  time  or  purpose  is  obligatory.  Mac- 
quttn  v.  M'Tavish,  3  Mar.  1812,  F.  C.  | 


181.  Formation— Proof— Parole— Breach 
of  Contract — Damages  —  Actual  Loss.- A 
woman  incurred  certain  expenditure  on  the 
faith  of  an  arrangement  alleged  to  have  been 
entered  into  for  boarding  children,  which  was 
lost  by  the  premature  ending  of  the  arrange- 
ment Held  {I)  that  the  arrangement  could  oe 
proved  by  parole,  and  (2)  that  the  pursuer  was 
entitled  to  be  reimbursed  for  actual  loss. 
Dobie  v.  Lauder's  Trs.,  1873, 11  M.  749 ;  45  J. 
455* 

182.  Formation  —  Sale  of  Heritage.  — 

Question  as  to  whether  a  party  had  validly 
bound  himself  to  sell  a  mill  to  another. 
HaggarVs  Trs.  v.  Mackenzie,  1824,  3  S.  38. 

183.  Formation  —  Verbal  Contract  — 
Obligation  to  Grant  Fen-Disposition— Bei 
interventus. — A  verbal  contract  of  feu  was 
followed  by  possession,  and  receipts  for  feu- 
duty  were  granted  which  specified  the  extent 
of  the  subject;  but  before  a  feu -disposition 
was  granted,  the  superior  died.  Held  that  his 
representative  was  not  entitled  to  resile  from 
the  bargain,  nor  to  insert  in  the  feu-disposition 
prohibitory  stipulations  which  formed  no  part 
of  the  original  verbal  contract.  Smdth  v. 
Marshall,  1860,  22  D.  1158  ;  32  J.  525  * 

184.  Formation  —  Sale  of  Heritage  — 
Verbal  Agreement  to  Feu  Followed  by 
Possession— Proof— Writ  or  Oath.—  A  party 
verbally  agreed  with  the  proprietor  of  ground 
for  a  feu,  entered  into  possession,  and  paid  a 
certain  amount  of  feu-duty  for  two  years.  The 
proprietor  denied  that  this  was  the  feu-duty 
agreed  on.  Held,  in  an  action  of  declarator  and 
removing,  that,  notwithstanding  the  ret  inter- 
ventus, as  there  was  no  writing,  the  party 
feuing  could  only  prove  the  terms  of  the 
agreement  by  the  oath  of  the  proprietor.  Rait 
v.  Galloway,  1833,  12  S.  131* 

185.  Formation— Sale  of  Heritage— Con- 
sensus in  idem. — A  minute  of  agreement  of 
sale  of  land  contained  a  condition  that  the 
purchaser  should  not  be  bound  unless  he 
declared  his  adherence  in  writing  within 
fourteen  days.  The  purchaser  wrote  to  the 
effect  that  "he  adhered  to  the  agreement," 
but  on  a  certain  "  understanding  *  in  reference 
to  feu-duty,  the  extent  of  the  ground,  and 
existence  of  minerals.  No  mention  was  made 
in  the  minute  of  any  of  these  three  particulars  ; 
but  the  purchaser  averred,  and  offered  to  prove, 
that  certain  representations  in  accordance  with 
his  letter  had  been  made  by  the  seller  at  the 
time  at  which  the  minute  of  agreement  was 
entered  into.  Held  that  the  purchaser's  letter 
contained  "conditions"  over  and  above  those 
contained  in  the  minute,  that  these  conditions 
qualified  the  adherence,  and  therefore  that  the 
letter  was  inhabile  to  conclude  the  bargain 
between  the  parties.  Johnston  v.  Clark,  1855, 
18  D.  70;  28  J.  19* 

186.  Gaming— Action  for  Wager— Com- 
petency.— An  action  to  recover  a  wager  is 
incompetent.    Bruce  v.  Ross,  1788,  3  Pat.  107  * 
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187.  Qaming  — Money  Lost  at  Cards  — 
Action  for  Bepetition  and  Damages.  —  An 

action  will  not  lie  for  repetition  of  money  said 
to  have  been  lost  through  unfair  play  at  cards, 
or  for  the  damage  thereby  occasioned.  Paterson 
v.  Macqueen  &  Kilgour,  1866,  4  M.  602  ;  38  J. 
321* 

188.  Qaming  — Bill  of  Exchange  — Con- 
sideration—Onerous  Indorsee— Bona  fides 
— Vitium  reale. — Plea  of  vitium  reale  sus- 
tained against  the  bona  fide  onerous  indorsee  to 
a  bill  granted  for  a  gambling  debt,  though  he 
was  ignorant  of  the  circumstances  under  which 
it  was  granted.  Hamilton  v.  Russell,  1832,  10 
S.  549 ;  7  Fac.  419  * 

189.  Qaming  — Bill  of  Exchange— Con- 
sideration—Bona  fide  Onerous  Indorsee. 
— Plea  of  vitium  reale  sustained  against  the 
bona  fide  onerous  indorsee  to  a  bill  granted  for 
a  gambling  debt,  though  he  was  ignorant  of 
the  circumstances  under  which  it  was  granted. 
Hamilton  v.  Russell,  1832,  10  S.  549 ;  7  Fac. 
419* 

190.  Qaming  — Bill  of  Exchange— Sus- 
pension— Caution. — An  unsupported  allega- 
tion that  a  bill  had  been  granted  for  a  gaming 
debt,  held  not  relevant  without  caution  to 
suspend  diligence  on  the  bill.  Oruickshank  v. 
Dalton,  1830,  8  S.  1016. 

191.  Qaming  — Bonds— Consideration- 
Onerous  Assignee. — A  party  who  had  lost 
money  at  play,  granted  bills  and  a  post  obit 
bond  to  the  winner;  and  these  were  after- 
wards cancelled,  and  three  bonds  granted  under 
the  award  of  arbiters  for  the  amount,  which 
one  of  the  trustees  on  the  estate  of  the  granter 
agreed  to  admit  as  debts,  provided  the  bonds 
were  not  publicly  exposed  to  sale ;  and  two  of 
them  were  afterwards  transferred  to  a  third 
party  for  value  as  alleged.  Held  that  they 
were  not  actionable,  and  reduced.  Whyte  v. 
Sir  J.  L.  Johnstone's  Trs.,  1819,  5  S.  40. 

192.  Qaming— Consideration  for  Bond— 
Bona  fide  Onerous  Assignee.— A  party 
assigned  two  bonds  granted  to  him  for  a  game 
debt,  with  warrandice  from  fact  and  deed  only, 
and  for  a  price  under  the  amount  of  the  bonds. 
Held  in  an  action  brought  by  the  assignee,  that 
the  circumstance  of  the  bonds  being  granted 
for  a  game  debt  was  no  bar  to  the  action, 
unless  the  assignee  should  be  proved  not  to 
have  been  in  bona  fide.  Ferrier  v.  Ordham}s  Trs., 
1828,  6  S.  818 ;  3  Fac.  879.* 

193.  Gaming  — Bill  of  Exchange— Con- 
sideration—Onerous  Indorsee.— Bill  of  sus- 
pension passed  to  try  the  question,  whether  the 
onerous  holder  of  a  bill  of  exchange  is  affect- 
able  by  the  circumstance  of  its  having  been 
granted  in  consideration  of  a  game  debt. 
Elliot  v.  Cocks  d;  Co.y  1826,  5  S.  40. 

194.  Qaming  —  Bill  —  Consideration  — 
Bona  fide  Onerous  Indorsee.  —  Observed, 
that  a  bill  for  money  lost  at  play  is  bad  even 
in  the  hands  of  an  onerous  bona  fide  indorsee. 
Laidlaw  v.  Wilde,  1801,  Hume  45. 


195.  Qaming— Consideration  for  Bond- 
Onerous  Assignee  — Bona  fides.—  Finding 
for  the  defender  on  an  issue,  whether,  at  the 
time  two  bonds  were  assigned  to  him,  he  knew 
that  they  were  granted  for  money  lost  at  play. 
Graham's  Trs.  v.  While,  1829,  5  Mur.  92. 

196.  Qaming— Bonds  for  Money  Lost  at 
Play  —  Holder  for  Value  —  Becision.— A 

party  who  had  lost  money  at  play,  granted 
bills  and  a  post  obit  bond  to  the  winner  ;  and 
these  were  afterwards  cancelled,  and  three 
bonds  granted  under  the  award  of  arbiters  for 
the  amount,  which  one  of  the  trustees  on  the 
estates  of  the  granter  agreed  to  admit  as  debts, 
provided  the  bonds  were  not  publicly  exposed 
to  sale ;  and  two  of  them  were  afterwards 
transferred  to  a  third  party  for  value  as 
alleged.  Held  that  they  were  not  actionable, 
and  reduced.  (Compromised  before  final 
judgment)  Whyte  v.  Sir  J.  L.  Johnstone's 
Trs.,  1819,  5  S.  40. 

197.  Qaming  — Bond  Granted  in  Con- 
sideration of  Qaming  Debt  —  Onerous 
Assignee— Bona  fides.— A  party  assigned 
two  bonds,  granted  to  him  for  a  game  debt, 
with  warrandice  from  fact  and  deed  only,  and 
for  a  price  under  the  amount  of  the  bonds. 
Held  in  an  action  brought  by  the  assignee,  that 
the  circumstance  of  the  bonds  being  granted 
for  a  game  debt  was  no  bar  to  the  action, 
unless  the  assignee  should  be  proved  not  to 
have  been  in  bona  fide.  Ferrier  v.  Graham's 
Trs.,  1828,  6  S.  818 ;  3  Fac.  879* 

198.  Qaming— Bonds  for  Money  Lost  at 
Flay— Direct  Evidence  of  Holder's  Enow- 
ledge  Necessary  to  Vitiate  Bonds  in  his 
Hands.  —  Direct  evidence,  and  not  mere 
suspicion,  is  necessary  to  warrant  a  court  or 
jury  in  finding  that  a  person  knew  that  bonds 
were  granted  for  money  lost  at  play.  Graham's 
Trs.  v.  White,  1829,  6  Mur.  95. 

199.  Qaming— Consideration  for  Bill  of 
Exchange — Belevancy. — Statements  which 
held  not  to  amount  to  a  relevant  averment  of 
gambling  debt  as  the  consideration  for  a  bill. 
Don  v.  Richardson,  1858, 20  D.  1138 ;  30  J.  680* 

200.  Qaming— Consideration  for  Bond- 
Onus. — In  a  jury  trial,  in  which  the  issue  was, 
whether  a  bond  granted  by  the  pursuer  had 
been  granted  in  consideration  of  a  gambling 
debt,  held  that  it  was  not  incumbent  on  the 
judge  to  tell  the  jury  that  the  defender  was 
not  hound  to  prove  the  consideration  given  for 
the  bond,  and  that  the  presumption  was,  that 
it  was  given  for  value,  until  the  contrary  were 
established  by  the  pursuer.  Ainslie  v.  Sutton, 
1862,  1  Macq.  299 ;  24  J.  428 ;  1  Stuart  702. 
Affg.  14  D.  184 ;  24  J.  79 ;  1  Stuart  160  * 

201.  Gaming  —  Evidence  —  Agreement 
not  Stamped. — A  written  agreement  between 
parties  to  fight  cocks,  founded  on  in  a  process, 
not  being  stamped,  the  court  allowed  time  to 
have  it  stamped.  Harvey  v.  Miller,  1845,  7  D. 
398 ;  17  J.  198. 

202.  Qaming— Stock  Exchange— Statute 
8  and  9  Vict  a  109— Stockbroker's  Bight 
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to  Charge  Commission.  —  Where  a  party 
employs  a  broker  to  buy  and  sell  stocks  which 
he  neither  possesses  nor  intends  to  take  up, 
such  is  not  gaming  in  the  sense  of  8  and  9 
Vict.  c.  109,  and  the  broker  is  entitled  to 
ordinary  business  charges.  Question,  whether 
that  Act  extends  to  Scotland.  Foulds  v. 
Thomson,  1857,  19  D.  803 ;  29  J.  372  * 

203.  Qaming— Sponsio  ludicra— Subject 
Matter  of  Action— Competency.— A  picture 
which  formed  the  prize  at  a  coursing  match, 
having  been  gained  by  a  particular  greyhound, 
and  a  competition  for  the  picture  having  arisen 
between  the  owner  of  the  greyhound  and  the 
person  by  whom  the  doe  had  been  nominated 
for  the  match,  a  multiplepoinding  was  raised 
by  the  custodier  of  the  picture  for  the  purpose 
of  ascertaining  which  of  the  claimants  was 
entitled  to  it.  Held  that  the  action  was 
competent,  and  did  not  resolve  into  a  auestion 
of  sponsio  ludicra.  Graham  v.  Pollok,  1848, 
10  D.  646 ;  20  J.  200  * 

204.  Qaming— Sponsio  ludicra— Action 
for  Prize  Won  at  Race  Meeting— Com- 

?etency— Statute  8  and  9  Vict  a  109.— 
'he  prize  at  a  racing  meeting  having  been 
gained  by  a  certain  horse,  the  owner  of  the 
horse  raised  an  action  against  the  stakeholder 
for  the  amount  of  the  stakes.  The  defender 
having  admitted  that  the  pursuer's  horse  had 
gained  the  race,  competency  of  the  action 
sustained,  repelling  a  plea  that  the  action  was 
incompetent  as  brought  to  recover  a  gaming 
debt.  Opinion  that  trie  Statute  8  and  9  Vict, 
c.  109,  anent  games  and  wagers,  does  not  apply 
to  Scotland.  Calder  v.  Stevens,  1871,  9  M. 
1074  ;  43  J.  543  * 

205.  Qaming— Sponsio  ludicra— Statutes 
1621  c.  14,  and  8  and  9  Vict  c.  109.— The 

stakeholder  under  a  gaming  contract  relative 
to  a  trotting  match,  assoilzied  from  the  con- 
clusions of  an  action  for  delivery  of  the  stakes 
at  the  instance  of  one  of  the  parties  alleging 
that  he  had  been,  or  ought  to  have  been, 
declared  the  winner.  Question,  whether  the 
Act  8  and  9  Vict.  c.  109  applies  to  Scotland. 
O'Connell  v.  Russell,  1864,  3  M.  89  ;  37  J.  60* 

206.  Homologation  —  Quality  o£  — 
Homologation  must  rest  on  circumstances  of 
an  unequivocal  nature.  Cameron  v.  Cameron, 
18  Bee  1810,  F.  C  * 

207.  Homologation— Actings  in  Contra- 
vention of  EntaiL — A  reduction  brought  by 
a  father  and  his  son  against  the  trustee  for  his 
creditors,  of  eight  successive  trust  deeds 
granted  by  the  father  on  the  ground  of  the 
four  first  deeds  not  having  been  effectually 
delivered,  and  that  the  power  of  sale  contained 
in  all  the  deeds  was  in  violation  of  a  deed  of 
entail,  barred  by  homologation.  Forbes  v. 
Benton,  1840,  3  D.  149. 

208.  Homologation— Agreement  Acted 
on  for  Thirty  Tears— Mora.— An  action  was 
brought,  thirty  years  after  the  excambion  of 
the  old  glebe  belonging  to  the  minister  of 
Lochalsh,  for  the  lands  of  Ardhill,  belonging 


to  Lord  Seaforth,  to  set  aside  and  reduce  that 
contract,  on  the  ground  that  it  was  gone  into 
without  due  authority  from  Lord  Seaforth. 
Held  that  the  transaction  having  been  fairly 
gone  into,  and  homologated  both  by  the 
Seaforth  family  and  the  minister,  could  not  be 
disturbed.  Innes  v.  Downie  db  Others,  1815, 
6  Pat.  75. 

209.  Homologation— Circumstances  not 
Inferring. — Circumstances  not  sufficient  to 
infer  homologation  so  as  to  render  an  heir  of 
entail  liable  for  melioration  stipulated  in  a 
lease  granted  by  a  predecessor.  Barclay  v. 
E.  of  Fife,  1829,  7  S.  708 ;  4  Fac  985* 

210.  Homologation— Circumstances  not 
Inferring. — Circumstances  under  which  a  plea 
of  homologation  of  an  entail  was  repelled. 
Colquhoun  v.  Colquhoun,  1828,  7  S.  200 ;  4  Fac. 
234.  Bemitted  on  merits,  1831,  5  W.  &  S.  32. 
Adhered  to  on  merits,  1831, 9  S.  91 1 ;  6  Fac.  599  * 

211.  Homologation— Circumstances  not 
Inferring. — Circumstances  held  not  sufficient 
to  infer  homologation  of  an  entail  made  by 
a  father  in  breach  of  a  contract  of  marriage, 
under  which  his  eldest  son  had  an  unrestricted 
right.    Munro  v.  Munro,  13  Feb.  1810,  F.  C  * 

212.  Homologation— Circumstances  not 
Inferring  —  Deeds  Obtained  by  Fraud  — 
Mora. — Circumstances  held  not  relevant  to 
infer  homologation  of  deeds  obtained  by  fraud, 
although  many  years  had  elapsed  from  their 
date.     Leiper  v.  Cochran,  1822,  1  S.  552. 

213.  Homologation— Circumstances  not 
Inferring— Minority— Ignorance  of  Legal 

Eights.—  Held  that  alleged  acts  of  homologa- 
tion of  deeds  liable  to  reduction  were  irrelevant, 
both  because  they  occurred  during  minority, 
and  it  was  not  averred  that  the  party  was  in 
the  knowledge  of  his  legal  rights.  M' Gibbon 
v.  M'Gibbon,  1852,  24  J.  306  ;  1  Stuart  569. 

214.  Homologation  —  Executor  —  Debt 
Evidenced  by  Improbative  Writing  of 
Deceased— Debt  Included  by  Executor  in 
Besidue  Accounts  and  Interest  Paid 
Begularly. — In  an  action  raised  against  the 
executor  of  a  party  deceased,  to  recover  an 
alleged  loan  to  the  deceased,  Touched  only 
by  an  improbative  acknowledgment  written 
by  the  defender  to  the  dictation  of  the 
deceased,  and  signed  by  the  deceased  and  by 
the  defender,  it  appeared  that  the  loan  had 
been  included  by  the  defender  in  the  schedule 
of  debts  given  up  to  the  Revenue  Office  with 
the  residue  accounts  of  the  deceased's  estate, 
and  that  the  defender  had  paid  interest 
thereon    for    fifteen    years.     Held    that    the 

Sursuer  was  entitled  to  recover  from  the 
efender  as  an  executor,  the  court  being  of 
opinion  that  the  writing  had  been  homologated 
by  the  defender  in  his  executorial  character. 
APCalman  v.  M'Arthur,  1864,  2  M.  678 ;  36  J. 
339* 

215.  Homologation  —  Minors  —  Circum- 
stances not  Inferring.— Circumstances  not 
relevant  to  infer  homologation  by  children,  of 
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a  trust  constituted  by  a  father  during  their 
minority,  primarily  for  liquidating  a  personal 
debt  in  preference  to  a  previous  heritable 
burden  in  favour  of  the  children.  Telford  v. 
Jamieson,  1835,  13  S.  735  * 

216.  Homologation  —  Minor  —  Circum- 
stances not  Inferring.— A  plea  of  homologa- 
tion against  a  minor  lady,  founded  on  the 
circumstance  of  the  deed  challenged  being 
recited  in  her  marriage  -  contract,  repelled. 
Rose  v.  Rose,  1821,  1  S.  154  * 

217.  Homologation— Circumstances  not 
Inferring  — Discharge  under  Besenration 
of  Claim.  —  Homologation  not  inferred  by 
taking  payment  of  rents  payable  under  & 
reducible  lease,  and  where  the  right  to 
challenge  was  reserved.  Malcolm  v.  Bardner, 
1823,  2  S.  410  * 

218.  Homologation— Improbative  Will 
—Actings  of  Parties— Bel  interventua.— 
A  party  held  barred  from  objecting  to  an 
improbative  will  in  consequence  of  homologa- 
tion and  ret  interventus.  Pollock  v.  Ballantyne, 
1849,  12  D.  143* 

219.  Homologation  —  Process  —  Settle- 
ment of  Action  by  Third  Party- 
Circumstances    Inferring    Homologation. 

— Circumstances  in  which  it  was  found  that 
an  agreement  to  compromise  an  action 
involving  the  character  of  a  lady,  who  was 
one  of  two  defenders,  by  the  counsel  of  the 
other  defender  and  a  friend  of  the  lady  with 
the  counsel  for  the  pursuer,  but  unknown  to 
her  own  counsel,  and  of  which  it  was  a  part 
that  the  trial  should  apparently  proceed  and 
a  verdict  be  given  in  her  favour  (which  was 
done),  had  been  sanctioned  and  homologated 
by  her.  Jaffray  v.  Simpson,  1835,  13  S.  1122  : 
lOFac.  15. 

220.  Homologation  — Invalid  Decree  — 
Actings  of  Parties. — In  a  process  of  valuation 
of  teinds  at  the  instance  of  a  heritor  against 
the  minister  and  B,  the  High  Commission  in 
1647  pronounced  a  decree  interponing  "  their 
decreet  and  authority"  to  an  agreement  therein 
narrated,  whereby  B,  "  as  tacksman  and  titular, 
and  having  right  to  the  teinds,"  and  the  heritor, 
agreed  that  the  teinds  "shall  be  in  all  time 
coming  £210  Scots."  This  valuation  was  given 
effect  to  in  subsequent  processes  of  modification 
and  locality,  and  in  a  process  of  disjunction 
and  erection.  The  teinds  were  held  by  B's 
representatives  under  successive  tacks  down 
to  1848.  In  1859  the  arrears  of  surplus  teind 
from  1848  to  1858  were  paid  to  and  accepted 
by  the  donatories  of  the  titular,  on  the  basis 
of  the  decree  of  valuation.  In  an  action  raised 
in  1863  by  the  Crown,  as  titular,  and  by  its 
donatories,  concluding  for  reduction  of  the 
decree  in  so  far  as  bearing  to  be  a  permanent 
valuation  of  the  teinds,  on  the  ground  that 
the  true  titular  had  not  been  called,  and  for 
declarator  that  the  valuation  was  merely  of 
the  tacksman's  interest,  held,  by  the  majority 
of  the  whole  judges,  inter  alia,  that  if  origin- 
ally invalid,  the  decree  had  been  validated  by 


homologation.  Deans  of  the  Chapel  Royal  v. 
Johnstone,  1867,  5  M.  414  ;  39  J.  220* 

221.  Homologation  —Variation  of  Terms 
of  Contract— Actings  of  Parties.— Circum- 
stances held  sufficient  to  infer  homologation 
of  an  assignation  of  a  share  of  a  company's 
stock,  though  the  regulations  of  the  contract 
of  co-partnery  were  not  complied  with 
Drummond  v.  Hunter,  1834,  12  S.  620  * 

222.  Implement  —  Sale  of  Exclusive 
Patent  Bights— Actings  of  Seller  in  Breach 
of  Contract— Bights  to  Becover  Boyalties. 

— The  holder  of  a  patent  for  making  washing 
machines  granted  an  exclusive  licence  for  this 
country  to  a  manufacturer  for  making  these 
machines,  and  he  thereafter,  through  an  agent, 
made  an  arrangement  with  another  manu- 
facturer, allowing  him  to  make  the  machines. 
Held  that  the  holder  of  the  patent  could  not 
sue  the  first  manufacturer  for  the  royalties 
stipulated,  as  he  had  not  performed  his  part 
of  the  contract,  which  was  to  grant  an  exclusive 
licence.  Newton  v.  Carrkk  <5c  Sons,  1872, 
9  S.  L.  R.  376. 

223.  Implement  —  Error  of  One  Party 
not  Induced  by  the  Other— Locus  pceni- 
tentise. — The  managers  of  a  French  company 
of  comedians  hired  a  minor  theatre  "  for  their 
performances"  at  a  rent  of  £120.  Held  not 
entitled  to  resile,  on  an  allegation  that  they 
had  afterwards  discovered  it  was  illegal  for 
them  to  represent  their  pieces  in  that  theatre 
— the  theatre  being  a  lawful  place  of  exhibi- 
tion for  various  performances,  and  the  contract 
not  specifying  any  of  an  illegal  sort  for  which 
it  was  let.  Cloup  &  Pelissie  v.  Alexander, 
1831,  9  S.  448  ;  6  Fac.  319. 

224.  Implied  Contract  —  Carriers  — 
Publication  of  Freights.  —  The  publication 
of  a  table  of  freights  by  the  gabartmen  or 
lightermen  of  the  Clyde,  found  to  imply  a 
contract  on  their  part  with  the  public,  and 
to  bind  them  to  serve  when  called  upon  for 
the  freights  there  mentioned.  Campbell  v. 
Kerr  &  Co.,  24  Feb.  1810,  F.  C.* 

225.  Innominate  Contract— Agreement 
to  Share  Expense  of  Housekeeping.  —  A 

claim  for  the  joint  expense  of  housekeeping, 
founded  on  an  alleged  agreement  to  that 
effect,  held  not  to  be  established.  Cunninghams 
v.  M'Gachen,  1831,  9  S.  472. 

226.  Innominate  Contract  —  Family 
Arrangement  —  Agreement  by  Son  to 
Support  his  Father  for  Certain  Considera- 
tions —  Befusal  of  Son  to  Support  the 
Father— Bight  of  Father  to  Bepayment 
of  Advances. — In  1858  a  father  aged  sixty-six 
entered  into  an  agreement  with  his  son  by 
which  he  gave  him  possession  of  a  shop  witn 
dwelling-house  attached  and  stock-in-trade 
rent  free.  The  son  was  to  become  his  father's 
debtor  for  £500,  but  was  not  to  be  asked  to 
pay  this  sum  so  long  as  he  maintained  his 
father  and  his  father's  family  in  the  house. 
In  1871  he  refused  to  support  them  any 
longer.    Held,  after  a  proof  (rev.  Lord  Gifford), 
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that  the  father  was  entitled  to  enforce  pay- 
ment of  £500  against  his  son,  although  he 
had  founded  his  claim  only  upon  pleas  of 
sale  and  location.  Wallace  v.  Jrallace,  1872, 
9  S.  L.  R.  363. 

227.  Innominate  Contract  —  Verbal 
Agreement  —  Proof  —  Parole  Evidence  — 
Competency. — An  alleged  verbal  agreement 
between  a  man  and  his  deceased  brother, 
whereby  the  latter  was  to  leave  him  his  whole 
property,  on  condition  of  his  settling  as  a 
medical  practitioner  in  his  neighbourhood, 
held  to  be  an  innominate  contract,  and  in- 
capable of  proof  by  parole  and  rei  interventus, 
and  therefore  that  it  was  incompetent  to  prove 
rei  interventus  to  validate  it.  Ednwnston  v. 
Edmonston,  1861,  23  D.  995  ;  33  J.  514.* 

228.  Interest  to  Enforce  —  Agreement 
between  Mother  and  Sons— Title  to  Sue 
of  some  Sons  only.— A  lady  to  whom  a 
subject  was  left  in  liferent  and  to  her  four 
sons  in  fee  entered  into  a  contract  with  them 
as  to  relinquishing  the  liferent.  Held  that 
three  of  the  sons  could  not  alone  sue  for 
enforcement  of  the  contract.  Paterson  v. 
Paterson,  1849,  21  J.  125  * 

229.  Joint  and  Several  Obligation  — 
Action  against  One  of  Two  Co-Obligants— 
Competency. — An  action  against  one  of  two 
co-obligants  sustained  as  competent  seeing  that 
the  pursuer  stated  on  record  that  he  could 
not  trace  the  other,  and  the  defender  who 
was  in  a  position  to  furnish  his  address  had 
not  done  so  though  requested  bv  the  pursuer. 
M'Ewan  v.  Donald,  1852,  14  D.  809 ;  24  J. 
457* 

230.  Joint  and  Several  Obligations  — 
Release  of  one  Debtor— Creditor's  Bight  to 
Recover  from  the  other  Debtor.— Trustees, 
along  with  the  heir  of  the  truster,  accepted  a 
bill  drawn  on  them  by  A.  The  heir  afterwards 
granted  a  trust  deed  for  creditors,  which  pro- 
vided that  acceding  creditors  should  be  bound 
by  a  discharge  granted  by  three-fourths  of 
their  number,  ana  to  which  A  acceded.  Held 
that  A,  having  by  his  accession  to  the  trust 
deed  cut  off  the  trustees'  right  of  relief  against 
the  heir,  was  not  entitled  to  sue  the  trustees  on 
the  bill.     Gibson  v.  M'Donald,  1824,  3  S.  374. 

231.  Jus  quasitum  —Agreement  with 
Creditors— Deposit— Landlord's  Hypothec, 

— Terms  of  an  agreement  between  a  party 
and  his  creditors,  under  which  held  that 
the  depositary  of  certain  of  his  effects  was 
entitled  to  retain  them  until  he  received 
payment  of  the  current  rent  of  a  shop  of 
which  he  was  the  landlord,  and  of  which  the 
depositor  was  the  tenant.  Wilson  v.  Browning, 
1843,  5  D.  1042. 


2.  Jus  quasitum  —  Co-Creditors  — 
Assignation  by  one  Creditor  to  Prejudice 
of  the  Other. — A  induced  B  and  C  to  lend 
their  names  to  two  bills  to  be  discounted  for 
his  accommodation.  It  was  agreed  that  £  and 
C,  though  ex  facie  absolute  co-obligants  in  the 
bills,  should  bear  the  liability  in  the  respective 


proportions  of  one-fourth  and  three-fourths, 
and  that  A  should  grant  real  security  to  each 
of  them.  One  law  agent  was  employed  for  all 
the  three  parties  to  carry  through  the  trans- 
action. He  prepared  the  deeds  in  such  a 
manner  that  the  security  to  C  was  not  available 
to  B,  and  he  himself  took  an  assignation  from 
C  to  the  security  given  him  over  A's  estate,  in 
consideration  of  previous  advances  by  him  to 
C.  C  having  become  bankrupt,  B  was  obliged 
to  pa}*  one  or  the  bills,  and  was  charged  upon 
the  other  by  the  law  agent  to  whom  it  had 
been  endorsed.  Observed  that  B  had  a  jus 
quantum  in  the  security  over  A's  property, 
which  C  was  not  entitled  to  defeat  by  assign- 
ing it,  and  no  one  in  the  knowledge  of  Ks 
rights  was  entitled  to  accept  the  assignation. 
M'Alister  v.  Gemmell,  1863,  1  M.  (H.  L.)  1  ; 
35  J.  263.    Affg.  24  D.  956  ;  34  J.  475  * 

233.  Jns  quasi  turn— Party  Need  not 
be  Named  in  the  Contract— In  order  that 
a  person  shall  have  a  jus  quantum  tertio  in 
a  contract  it  is  not  essential  that  he  shall  be 
named  in  the  contract.  Peddie  v.  Brown  <fc 
Co.,  1857,  3  Macq.  65 ;  20  D.  (H.  L.)  1 ;  29  J. 
388* 

234.  Jns  qtiasitnm— Prejudicial  Deed- 
Reduction— Title  to  Sua  —  Any  party 
having  a  jus  qucesitum  under  a  deed  has  a  title 
to  sue  a  reduction  of  another  deed  granted  in 
prejudice  thereof.  MlGowan  v.  Mobb,  1862, 
1  M.  141  ;  35  J.  72.* 

235.  Jns  quasitum  —  Railway  —  Lease 
—Third  Party  Named  in  Lease— Title 
to  Sue. — In  a  contract  between  two  parties, 
reference  by  name  to  a  third,  who  would 
be  benefited  by  the  contract,  does  not  entitle 
him  to  enforce  it  as  having  a  jus  qucesitum 
tertio  therein,  unless  his  benefit  was  an  object 
of  the  contract.  Finnie  v.  Glasgow  ds  S.-W. 
Riy.  Co.,  1857,  20  D.  (H.  L.)  2 ;  3  Macq.  75 ; 
29  J.  537* 

236.  Locus  poanitentia  — Circumstances 
Giving  Rise  to. — Circumstances  in  which  a 
minute  of  agreement  was  allowed  to  be  resiled 
from.    Fergussons  v.  Fergusson,  1831, 10  S.  140. 

237.  Locus  poanitentia— Sale  of  Superi- 
ority—Failure to  Pay  Price— Seller's  Bight 
to  Reconveyance  —  Damages.  —  A  party 
disponed  superiorities  to  another,  who  after- 
wards objected  topay  the  price,  and  offered 
a  reconveyance.  The*  seller  thereupon  stated 
that  he  would  settle  in  the  way  most  agreeable 
to  him ;  and  the  purchaser  thereat ter  com- 

Eleted  his  titles,  and  was  enrolled  as  a  free- 
older.  Held,  although  more  than  twenty 
years  had  elapsed,  that  the  seller  was  entitled 
to  a  reconveyance  of  the  superiorities,  of  which 
the  price  had  never  been  paid,  but  not  to 
damages  for  the  alleged  loss  of  a  vote  at  the 
election  of  a  member  of  Parliament.  Stirling 
v.  Honyman,  1824,  2  S.  765. 

238.  Modification  of  Terms  —  Failure 
to  Fulfil  new  Terms— Revival  of  Original 
Contract. — The  parties  to  a  contract  of  sale 
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compromised  the  transaction.  The  purchaser 
being  unable  to  fulfil  the  terms  of  the  com- 
promise held  that  the  original  contract  revived. 
D.  of  Argyll  v.  M' Alpine's  Tr.,  1825,  4  S.  32  * 

239.  Modification  of  Terms— Stipulated 
Bate  of  Interest  —  Actings  of  Parties 
Adverse  to  Contract. — It  was  stipulated  in 
a  heritable  bond,  that  the  interest  for  the 
first  five  years  should  not  exceed  four  per 
cent.,  after  which  the  full  legal  rate  was  to 
be  exigible.  The  creditor  for  several  years 
after  the  lapse  of  that  period,  without  objec- 
tion, received  an  account  and  a  balance  from 
the  debtor,  on  the  footing  that  the  interest 
continued  at  four  per  cent.,  and  as  the  market 
rate  of  interest  did  not  exceed  that  rate,  the 
debtor  held  not  liable  for  more  than  four  per 
cent.  Stocks  v.  Whyte,  1837,  15  S.  1095  ;  12 
Fac.  1035. 

240.  New  Term— Letter  of  Agreement 
to  Restrict  Bights  tinder  a  Marriage-Con- 
tract—Actings of  Parties— Reduction  of 
Marriage-Contract— Relevancy.— A  father 
bound  himself  to  make  certain  provisions  for 
his  daughter  and  her  husband  in  their 
marriage-contract.  Seventeen  years  after  the 
date  of  the  contract  he  died  and  his  son  paid 
the  provisions.  Twenty-eight  years  after 
making  payment  the  son  brought  an  action  for 
reduction  of  the  deeds  and  for  repetition  of  the 
sum  paid,  in  so  far  as  it  was  in  excess  of  a  sum 
to  which  the  daughter  and  her  husband  had 
agreed  to  restrict  their  rights  in  terms  of  a 
letter  written  two  years  after  the  marriage,  and 
recently  found  in  the  father's  repositories. 
Held,  on  a  proof,  that  the  letter  in  question, 
taken  in  conjunction  with  the  actings  of 
parties,  did  not  afford  ground  for  a  reduction. 
Fowler  v.  Mackenzie,  1874,  11  S.  L.  R.  485. 
Affg.  44  J.  332. 

241.  Pactum  illicitum  — Agreement  as 
to  Interest  —  Compound  Interest  —  An 

agreement  between  a  creditor  and  landed 
proprietor,  that  the  former  should  give  up  his 
claim  for  interest  unless  certain  events  should 
occur,  in  which  case  he  was  to  have  right  to 
bygone  interest,  and  compound  interest  upon 
the  interests,  held  not  void  as  pactum  illicitum. 
Anderson  v.  Kennedy,  1860,  22  D.  971 ;  32  J. 
413. 

242.  Pactum  illicitum— Bankruptcy  Act 
1856,  s.  150  —  Agreement  to  Secure 
Bankrupt's  Discharge.  —  A  friend  of  a 
bankrupt  without  the  bankrupt's  knowledge 
agreed  to  pay  £500  to  a  creditor  to  procure  the 
bankrupt's  discharge.  In  an  action  on  the 
agreement  at  the  instance  of  the  creditor,  held 
agreement  null  and  void  under  s.  150  of  the 
Bankruptcy  Act.  Thomas  v.  Waddell,  1869, 
7  M.  558 ;  41  J.  296  * 

243.  Pactum  illicitum  —  Composition- 
Contract  —  Assignation  of  Bankrupt's 
Funds  to  one  Creditor  for  Payment  of 
Composition  to  Others  and  Debt  in  Full  to 
TTitnoAlf — A  bankrupt  and  his  creditors 
having  agreed  to  a   composition  by  private 


contract,  one  of  the  creditors  became  cautioner 
in  the  composition,  and  granted  composition 
bills.  The  bankrupt  granted  to  this  creditor 
an  assignation  of  his  whole  effects,  with  the 
view  of  the  creditor  operating  payment  to 
himself  over  and  above  nis  proportion  of  the 
composition.  Held  that  such  assignation  was 
illegal ;  and  verdict  given  accordingly.  Robert- 
son v.  AinsMs  Trs.,  1837,  15  S.  1299  * 

244.  Pactum  illicitum  —  Bankruptcy — 
Undue  Preference — Onus. — Question,  whether 
a  stipulation  made  only  by  one  creditor  in  a 
sequestration  for  an  advantage  over  the  others, 
as  the  price  of  his  acceding  to  the  composition, 
and  agreed  to  by  the  creditors,  is  pactum 
illicitum ;  but  such  a  stipulation  will  not  be 
presumed,  if  in  ambiguous  terms.  Observations 
by  Lord  Alloway  on  Irvine  v.  Cliff's,  1824,  3  S. 
129.  Levick  v.  Caddell  Sons  d-  Co.,  1829,  7  S. 
327  ;  4  Fac.  432  * 

245.  Pactum  illicitum  — Bankruptcy  — 
Collusive  Agreement  between  Bankrupt 
and  a  Creditor. — A  creditor  who  had  ranked 
on  a  sequestrated  estate,  consented  to  relieve 
the  cautioner  to  an  offer  of  composition  of  any 
claim  for  his  dividend,  on  condition  of  receiv- 
ing a  bill  from  the  bankrupt  for  his  full  debt ; 
but  he  allowed  his  name  to  remain  as  a 
creditor  concurring  to  the  composition  in  the 
report  of  the  trustee,  on  which  the  composition 
was  approved  of,  and  the  bankrupt  discharged. 
Held  to  be  an  agreement  in  violation  of  the 
bankrupt  statute,  and  that  the  contents  of  the 
bill  could  not  be  recovered.  Kerr  v.  MiDo%uallt 
1828,  6  S.  546 ;  3  Fac.  570* 

246.  Pactum  illicitum— Bill  of  Exchange 
—  Consideration  —  Bankruptcy  —  Stat  54 
Geo.  ra.  c.  60,  s.  61.— A  creditor  and  com- 
missioner on  a  sequestrated  estate  agreed,  with 
a  view  to  the  discharge  of  the  bankrupt,  to 
assign  to  him  his  debt  on  receiving  bills  from 
the  wife  and  children  of  the  bankrupt  for  the 
greater  part,  and  an  obligation  from  himself  for 
the  balance ;  and  the  bills  were  delivered. 
Held  that  this  was  pactum  illicitum,  and  the 
wife  and  children  were  entitled  to  restitution 
of  the  bills.  Riddell  v.  Christie,  1821,  1  S. 
151* 

247.  Pactum  illicitum— Counter  Actions 
—Decree  in  Favour  of  Debtor  in  Un- 
lawful   Agreement  —  Competency.  —  Two 

mutual  actions,  which  resolved  into  a  count 
and  reckoning,  were  conjoined,  and  one 
dismissed  as  rested  on  pactum  illicitum.  Held 
competent  to  give  decree  in  the  other,  although 
it  was  alleged  that  the  pursuer  would  thereby 
profit  by  the  illegal  contract,  seeing  that  under 
it  he  would  have  been  debtor  instead  of 
creditor.  M'Lean  v.  Hamilton,  1822,  1  S. 
382. 

248.  Pactum  illicitum  —  Company  in 
Liquidation  —  Purchase  of  Debts  by  a 
Director— Beduction  of  Sale.  —  The  out- 
standing debts  of  a  joint  stock  company  were 
sold  by  public  roup,  in  the  course  of  winding 
up  the  affairs  of  the  company,  and  were  pur- 
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chased  by  a  party  who  was  one  of  the  directors 
appointed  to  superintend  the  winding  up,  who 
acted  as  law  agent,  and  stood  otherwise  in  a 
confidential  relation  to  the  company.  Held 
that  a  party  from  whom  payment  was  de- 
manded had  a  title  to  insist  in  a  reduction  of 
the  sale  ;  that  the  action  might  proceed  without 
the  concurrence  of  the  company ;  that  an 
approval  of  the  sale  at  a  general  meeting  of 
shareholders  did  not,  in  the  circumstances,  bar 
the  pursuer's  right  to  challenge  it ;  and  that 
the  sale  being  illegal  and  invalid,  should  be 
reduced.  Thorburn  v.  Martin  &  Other*,  1863, 
15  D.  845  ;  25  J.  495  ;  2  Stuart  523. 

249.  Pactum  illicitum  —  Contract  be- 
tween a  Company  and  One  of  its 
Directors  —  Companies  Clauses  Acts.— A 
contract  between  a  railway  company  and  one  of 
the  directors,  whereby  the  latter  contracted  to 
supply  the  company  with  iron  railway  chairs, 
held  void  under  the  Companies  Clauses  Act 
Blaikie  Brothers  Y.Aberdeen  Bly.  Co.,  1854,  17 
D.  (H.  L.)  20  ;  1  Macq.  461 ;  26  J.  622  * 

250.  Pactum  illicitum  —  Contract  be- 
tween Commissioners  and  One  of  their 
Number— Stat  3  and  4  Will  iv.  c.  46— 
Damages  —  Competing  and  Unsuccessful 
Offerer — Title  to  Sua — One  of  the  compet- 
ing tradesmen  for  a  contract  for  clothing  burgh 
police  brought  an  action  of  reduction  of  the 
contract,  with  conclusions  for  damages,  on 
the  ground  that  the  commissioners  had  accepted 
a  tender  made  in  violation  of  3  and  4  Will.  iv. 
c.  46,  by  one  of  their  own  number.  Held  that 
the  pursuer  had  a  good  title  to  sue  for  damages, 
but  the  question  of  his  title  to  sue  the  reduc- 
tion reserved.  Haining  v.  Commrs.  of  Police 
for  Dumfries,  1861,  23  D.  755;  33  J.  381* 

251.  Pactum  illicitum— Contract  between 
Joint  Stock  Company  and  Public  Body- 
Members  of  the  Latter  Shareholders  in 
Company. — Held  that  a  contract  entered  into 
between  a  joint  stock  company  and  the  police 
commissioners  of  a  burgh,  was  not  null  on 
account  of  some  of  the  commissioners  being 
shareholders  of  the  company.  Paterson  v. 
Portobello  Town  Hall  Co.,  1866,  4  M.  726; 
38  J.  385* 

252.  Pactum  Illicitum— Immoral  Con- 
sideration for  Bill. — The  consideration  for  a 
bill  was  that  the  holder  should  take  back  to 
live  with  him  his  wife  from  whom  he  had  been 
divorced.  Opinion,  that  this  consideration  was 
turpi*  causa.  Graham  v.  Kennedy,  1860,  22  D. 
560 ;  32  J.  198  * 

253.  Pactum  illicitum  —  Immoral  Con- 
sideration for  Part  of  Bill  of  Exchange— 
Beference  to  Oath  as  to  Balance— Com- 
petency.— Where  a  bill  has  been  granted 
partly  in  payment  of  the  wages  of  prostitution, 
it  is  not  competent  for  the  payee,  in  a 
suspension,  to  refer  to  oath  that  the  balance 
was  for  board  and  lodging.  Hamilton  v.  Main, 
1823,  2  S.  356* 

254.  Pactum  illicitum— Lease— Immoral 
Consideration — Performance  —  Action  for 


Restitution  —  Competency.  —  A  lease  was 
granted  by  a  man  to  his  factor  for  behoof 
of  his  mistress  and  daughter,  on  which  posses- 
sion was  enjoyed  for  several  years ;  and  after 
his  death  his  heir  brought  a  reduction  on  the 
ground  of  pactum  illicitum.  Held  that  although 
an  action  of  implement  could  not  have  been 
sustained,  yet  that  where  performance  has 
taken  place,  action  for  the  restitution  is  not 
competent.  D.  of  Hamilton  v.  Esten,  reported 
as  A.  v.  B.,  21  May  1816,  F.  C.  Held,  on 
appeal,  that  the  lease  was  not  warranted  by 
the  entail,  and  remitted  to  review,  1820, 
2  Bligh  196 ;  6  Pat.  644* 

255.  Pactum  illicitum— Bond  Granted 
for  Gambling  Debt  —  Proof  —  Onus  —  Pre- 
sumption.— In  a  jurv  trial  in  which  the  issue 
was,  whether  a  bond  granted  by  the  pursuer 
had  been  granted  in  consideration  of  a  gamb- 
ling debt,  held  that  it  was  not  incumbent 
on  the  judge  to  tell  the  jury  that  the  defender 
was  not  bound  to  prove  the  consideration 
given  for  the  bond,  and  that  the  presumption 
was  that  it  was  given  for  value,  until  the 
contrary  were  established  by  the  pursuer. 
Ainslie  v.  Sutton,  1852, 1  Macq.  299 ;  24  J.  428  ; 
1  Stuart  702.  Affg.  14  D.  184 ;  24  J.  79 ; 
1  Stuart  160  * 

256.  Pactum  illicitum  — Joint  Adven- 
turers—Liability for  Loss  in  Adventure- 
Claim  for  BemuneratioiL— It  having  been 
found  that  the  partner  in  an  illegal  adventure 
was  not  liable  to  a  co-partner  for  his  share 
of  the  loss  which  had  arisen  on  the  adventure, 
a  claim  for  remuneration  on  account  of  services 
performed  for  behoof  of  the  adventure  also 
disallowed.  Gibson  v.  Stewart,  1835,  14  S.  166. 
See  1  Robin.  260  * 

257.  Pactum  illicitum— Joint  Adven- 
turers—Action for  Accounting  for  Money 
Advanced. — Though  action  has  been  refused 
to  one  socius  against  another  for  a  share  in 
an  illegal  adventure,  he  may  maintain  a  claim 
of  accounting  and  repetition  as  to  advances, 
which,  although  resulting  from  the  adventure, 
were  in  themselves  tainted  by  no  illegal  con- 
sideration. Gibson  v.  Stewart,  1840,  1  Robin. 
260.     Revg.  12  S.  683 .* 

258.  Pactum  illicitum— Joint  Adventure 
—Slave  Trade— Stats.  29  Geo.  n.  c.  19.  and 
33  Geo.  m.  c.  2. — An  American  vessel  was 
sent  from  Britain  by  British  subjects  on  a 
joint  adventure  to  the  coast  of  Africa  for  the 
purchase  of  slaves,  and  thence  to  proceed  to 
America.  Gunpowder  and  arms  were  sent  also 
from  Britain  by  another  ship,  which,  on  the 
coast  of  Africa,  were  transferred  to  the 
American  vessel,  and  the  vessel  was  condemned, 
in  respect  of  this  being  a  violation  of  the  stats. 
29  Geo.  II.  c.  19,  and  33  Geo.  in.  c.  2,  and 
Order  in  Council,  11  May  1803.  Held  that 
the  one  partner  could  not  insist  in  an  action 
against  the  other  for  his  share  of  the  loss. 
Gibson  v.  Stewart,  1840,  1  Robin.  260.  Affg. 
6  S.  733* 

259.  Pactum  illicitum  —  Law  Agent- 
Fees— Agreement  not  to  Charge  Beyond 
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Outlays. — A  law  agent  who  committed  a 
blunder  in  conducting  a  criminal  prosecution, 
offered  to  conduct  a  new  prosecution,  and  to 
"  charge  nothing  therefor,  except  mere  outlays, 
shoula  we  not  succeed  in  proving  A  B  to 
be  the  guilty  person."  This  offer  was  accepted, 
and  the  prosecution  failed.  Held  that  the 
agreement  was  lawful.  Swanson  y.  Robertson, 
1833,  11  S.  718  * 

260.  Pactum  illicitum— Law  Agent  and 
Messenger-at- Arms— Agreement  as  to  Fees, 
— An  agreement  between  a  law  agent  and  a 
messenger-at-arms,  by  which  the  messenger 
was  to  act  in  the  employment  of  the  agent 
for  a  fixed  yearly  salary*  and  the  agent  was 
to  draw  the  fees  and  emoluments,  held  to  be 
pactum  illicitum\  and  action  refused  for  an 
alleged  breach  of  it.  Henderson  v.  Mackay, 
1832,  11  S.  225  * 

261.  Pactum  illicitum  —  Law  Agent  — 
flharing  Fees. — An  agreement  by  which  a 
country  agent  undertook  to  employ  an  agent 
in  Edinburgh  in  the  business  of  his  clients, 
and  make  advances  to  him,  and  stipulated 
for  a  share  of  the  profits,  and  that  the 
agreement  should  be  kept  secret,  held  illegal, 
and  not  actionable.  A.  B.,  1833,  6  W.  &  S. 
488.     Affg.  10  S.  523  ;  7  Fac.  385. 

262.  Pactum  illicitum  —  Law  Agent  — 
Agreement  to  Share  Fees.— An  agreement 
between  an  agent  in  the  Court  of  Session 
and  a  solicitor^  before  the  inferior  courts,  that 
the  agent  should  draw  the  papers  of  his  clients 
in  acting  before  the  inferior  courts,  and  receive 
the  fees  of  drawing,  while  the  solicitor  should 
revise  and  sign  them  as  drawn  by  himself, 
and  receive  a  shilling  per  sheet,  besides  the 
fees  of  the  attendances,  held  illegal,  and  not 
available  as  a  defence  against  a  claim  by  the 
solicitor  for  full  fees.  Brashe  v.  M'Kinnon, 
9  Mar.  1820,  F.  C. 

263.  Pactum  illicitum  — Law  Agent— 
Pactum  de  quota  litis.— Creditors,  pursuers 
of  a  reduction  of  an  entail,  agreed  to  allow 
their  country  agent  a  percentage,  over  and 
above  his  account,  on  the  amount  to  be  realised. 
A  complaint  by  the  defender  on  the  ground 
of  pactum  de  quota  litis,  dismissed.  Glassford 
v.  Morrison,  1823,  2  S.  417. 

264.  Pactum  illicitum— Agent  and  Client 
—Pactum  de  quota  litis.— A  transaction  set 
aside,  whereby  a  client  became  bound  to  divide 
the  subject  of  a  lawsuit  with  his  legal  adviser, 
reserving  all  claims  for  remuneration.  John- 
ston v.  Rome,  1831,  9  S.  364 ;  6  Fac.  264* 

265.  Pactum  illicitum  —  Agent  and 
Client— Gift  by  Client  to  Agent  beyond 
Ordinary  Business  Charges.— An  obligation 
by  a  client  to  his  agent,  while  the  relation  of 
agent  and  client  still  subsisted,  for  a  sum  of 
money  as  a  gift,  in  addition  to  the  ordinary 
business  charges,  held,  "  in  the  circumstances," 
null ;  and  reduced  accordingly.  Opinion,  that 
such  an  obligation  is  ipso  jure  null,  irrespective 
of    the    circumstances  in  which    it  may  be 


granted.    Anstruther  v.    WUkie,  1856,  18  D. 
405  ;  28  J.  136  * 

266.  Pactum  illicitum  —  Agreement  by 
Law  Agent  to  Share  Fees— Jus  quesitum. 
— Question  (1)  whether  an  agreement  by  a  law 
agent  to  give  a  third  party  one-half  of  the 
profits  of  certain  law  business,  to  conduct 
which  as  agent  he  had  been  suggested  by  the 
latter,  is  pactum  illicitum  ;  (2)  where  the  law 
agent  brought  an  action  for  payment  of  his 
account  against  the  parties  for  whose  benefit 
the  litigation  was  carried  on,  whether  such  an 
agreement  could  be  founded  on  by  them  as  a 
defence  to  the  action,  on  the  ground  that  they 
were  exposed  to  a  claim  by  such  third  party. 
Pattison  v.  Roy,  Blunt,  &  Co.,  1845,  18  J.  88* 

267.  Pactum  illicitum  —  Pactum  de 
quota  litis  —  Payment  Conditioned  on 
Success.  —  An  agreement  was  entered  into 
between  an  English  solicitor  and  the  claimant 
of  an  estate  in  Scotland,  by  which  the  former 
was  to  be  at  the  whole  expense  of  prosecuting 
the  claim,  and  was  to  receive,  if  successful, 
but  not  otherwise,  a  large  proportional  sum  in 
addition  to  the  costs  and  charges  incurred. 
The  claim  having  been  unsuccessful,  and  the 
solicitor  having  raised  an  action  for  payment 
of  his  business  account,  on  the  ground  that  the 

rement  was  pactum  illicitum,  held  that  as 
professional  services  and  outlay  contained 
in  the  account  arose  under  the  agreement,  he 
was  not  entitled  to  maintain  that  he  was 
employed  on  a  footing  inconsistent  with  that 
agreement.  Bolden  v.  Fogo,  1850,  12  D.  798  ; 
22  J.  341* 

268.  Pactum  illicitum  —  Expenses  of 
Lawsuit  Advanced  by  Third  Party— Con- 
sideration —  Pactum  de  quota  litis.— A 
contract  with  a  merchant  to  advance  for  a 
litigant  the  expenses  of  a  lawsuit,  on  receiving 
a  percentage  on  the  sum  recovered,  is  legal,  and 
is  not  voided  by  the  bankruptcy  of  the 
merchant  (who,  through  a  third  party,  con- 
tinued to  make  the  advances),  nor  by  delay  to 
make  them,  occasioned  by  the  failure  of  the 
litigant  to  implement  a  part  of  the  agreement. 
Rucker  v.  Fischer,  1826,  4  S.  438  * 

269.  Pactum  illicitum  —  Obligation  to 
Pay  Money  to  Buy  off  Opposition  to 
Railway  Bill  in  Parliament— Observed,  that 
an  agreement  by  a  railway  company  to  give  a 
sum  of  money  to  buy  off  opposition  to  a  railway 
bill  in  Parliament  cannot  be  enforced.  Sir 
W.  D.  Stewart  v.  Scottish  N.-E.  Rly.  Co.,  1859, 
21  D.  (H.  L.)  5  ;  3  Macq.  382  ;  31  J.  445  * 

270.  Pactum  illicitum  —  Obligation  to 
Pay  Annuity  without  Paying  Income  Tax 
—Stats.  5  and  6  Vict  c.  35,  s.  103,  and 
16  and  17  Vict  c.  34.  s.  5.— An  obligation  for 
payment  "  of  a  free  liferent  annuity,  exempted 
from  all  burdens  and  deduction  whatsoever," 
assuming  it  to  import  an  obligation  to  pay 
without  deduction  of  income  tax,  is  void  under 
5  and  6  Vict.  c.  35,  s.  103,  and  16  and  17  Vict, 
c.  34,  s.  5.  Blair  v.  Allen,  1868,  21  D.  15 ; 
31  J.  1  * 
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271.  Pactum  illicitum  —  Purchase  of 
Letters  by  Writer  from  Recipient  —  A 
bargain  between  the  writer  and  recipient  of 
letters,  by  which  the  former  purchases  the 
letters  in  order  to  prevent  their  publication, 
is  not  illegal.  Liston  v.  Cowan,  1865,  3  M. 
1041  ;  37  J.  548  * 

272.  Pactum  illicitum— Pawnbroking— 
Concealed  Partner  —  Stat  34  and  40 
Geo.  in.  c.  99— Construction  of  Contract  of 
Oo-partnery. — Held  that  a  contract  of  copart- 
nery between  two  persons  for  carrying  on  the 
business  of  pawnbroking  was  not  reducible,  as 
in  violation  of  the  Pawnbrokers  Act,  39  and  40 
Geo.  in.  c.  99,  though  it  provided  that  the 
business  was  to  be  carried  on  by  only  one  of 
the  partners,  and  in  his  name  as  the  firm  of 
the  company,  and  though  his  name  only  was 
painted  over  the  door  of  the  premises  where 
the  business  was  carried  on, — it  being  thought, 
from  the  whole  tenor  of  the  contract,  and  the 
actings  of  parties  under  it,  that  concealment 
was  not  intended.  Gordon  v.  Howden  (Munro's 
TV.),  1845,  4  Bell  254  ,•  17  J.  329.  Revg.  5  D. 
698 ;  15  J.  321* 

273.  Pactum  illicitum— Pawnbroking— 
Concealed  Partners  —  Stat  29  and  30 
Geo.  m.  c.  99. — Held,  in  an  action  of  account- 
ing by  a  party  alleging  himself  to  be  a  partner 
of  "Alexander  Hair  &  Co.,"  pawnbrokers, 
who  carried  on  that  business  under  that  firm, 
concealing  the  name  of  the  pursuer  and  other 
partners,  that  the  partnership  being  in  viola- 
tion of  the  stat.  29  and  30  Geo.  in.  c.  99,  the 
action  could  not  be  sustained.  Fraser  v.  Hill, 
1852,  14  D.  335 ;  24  J.  162 ;  1  Stuart  274  * 

274.  Pactum  illicitum— Officer  of  Court 
—  Agreement  as  to  Emoluments.  —  A 
contract  between  A  and  B,  two  extractors 
of  court,  by  which  A,  who  was  in  bad  health, 
was  to  allow  B  to  draw  the  whole  proceeds  on 
B  paying  A,  and  on  his  death  his  family,  a 
nh&ve,  found  to  be  legal.  Haldane  v.  Be  Maria, 
6  Mar.  1812,  F.  C. 

275.  Pactum  illicitum— A.  S.  11  Mar. 
1791. — A  party  was  appointed  macer  of  the 
Court  of  Session,  under  an  agreement  to  pay 
the  patron  (to  whom  the  appointment  belonged 
as  an  heritable  marketable  right)  £45  annually, 
and  also  under  a  further  agreement  to  pay  £45 
annually  to  a  person  who  procured  the  appoint- 
ment. Held  that  an  action  to  enforce  the  latter 
agreement  was  not  maintainable, — several  of 
the  judges  considering  the  agreement  to  be 
pactum  illicitum,  and  others  holding  that  an 
adequate  allowance  was  not  left  to  the  macer 
for  the  due  discharge  of  his  duties,  contrary  to 
A.  S.  11  Mar.  1791,  and  to  the  common  law. 
Gardner  v.  Grant,  1835, 13  S.  664  ;  10  Fac.  442. 

276.  Pactum  illicitum— Keeper  of  Regis- 
ter  of  Sasines— Assignation  of  Emoluments. 

—Held  lawful  for  the  keeper  of  the  Record  of 
Sasines  to  convey  to  his  creditors  the  emolu- 
ments of  his  office.  Paul  v.  Hill,  1841, 
2  Robin.  524.    Revg.  1  D.  27* 


277.  Pactum  illicitum— Clerks  of  Session 
-—Agreement  by  Assistant  to  do  all  the 
Work  of  the  Office— Termination  of  Con- 
tract by  Resignation  of  one  Party  from 
Office. — Held  (1)  that  an  agreement  between 
a  depute  and  assistant  clerk  of  session,  whereby 
the  latter  was,  for  a  certain  consideration,  to 
perform  the  whole  duties  of  the  office  to  which 
they  were  both  attached,  was  pactum  illicitum ; 
(2)  that,  if  legal,  it  came  to  an  end  on  the 
resignation  of  the  depute,  without  the  necessity 
of  notice,  notwithstanding  a  stipulation  that 
the  party  putting  an  end  to  it  should  give  six 
months'  notice  to  the  other.  Mason  v.  Wilson, 
1844,  7  D.  160 ;  17  J.  76. 

278.  Pactum  illicitum  —  Government 
Office— Agreement  to  Hold  Office  in  Trust 
and  Assign  Emoluments.— An  agreement 
held  to  be  illegal  whereby  the  patent  office  of 
keeper  of  a  Record  of  Sasines  was  declared  to 
be  held  in  trust  for  another  party  than  the 
keeper,  and  to  which  party  the  emoluments  to 
be  derived  from  the  office  were  made  payable, 
under  deduction  of  a  sum  allowed  to  the 
keeper  for  his  trouble.  Ord  v.  Hill,  1847, 9  D. 
1118  ;  19  J.  473. 

279.  Pactum  illicitum  —  Restraint  of 
Trade— Combination  in  Restraint— An 
agreement  among  the  posting-masters  in 
Edinburgh  to  raise  the  rates  of  posting  is 
an  illegal  combination.  Scott  v.  Smith,  1798, 
4  Pat.  17. 

280.  Pactum  illicitum  —  Restraint  of 
Trade— Restriction  to  Particular  Place- 
Construction  of  Clause  of  Limitation. — 

Circumstances  in  which  held,  on  the  construc- 
tion of  a  contract  between  a  corn  factor  and 
his  clerk,  that  a  stipulation  in  these  terms — 
"Neither  while  in  my  service,  nor  after 
leaving  it,  are  you  to  accept  any  other 
situation,  nor  engage  directly  or  indirectly 
in  any  business  on  your  own  account  in  Leith 
or  neighbourhood  " — meant  that  the  party  so 
restrained  was  not  to  accept  a  situation  nor 
engage  in  business  in  Leith  as  a  corn  factor  in 
any  branch  of  that  trade.  Held  that  this 
prohibition  being  limited  to  a  particular  trade 
in  a  particular  place,  was  a  legal  contract,  and 
not  against  the  liberty  of  trade,  and  interdict 
granted  accordingly  at  the  instance  of  the  corn 
factor.  Watson  v.  Nevffert,  1863,  1  M.  1110; 
35  J.  633* 

281.  Pactum  illicitum  —  Contract  in 
Restraint  of  Trade— Agreement  not  to 
Practice  in  a  Certain  District— Circum- 
stances in  which  Agreement  Enforced.— 

An  assistant  to  a  physician  undertook  not  to 
accept  of  the  practice  of  the  locality  to  the 
exclusion  and  disadvantage  of  his  employer. 
In  an  action  by  the  physician  to  enforce  the 
agreement,  held  that  the  agreement  was  lawful ; 
that  the  assistant  had  broken  it  by  commencing 
to  practise  within  the  district,  that  being  to 
the  exclusion  and  disadvantage  of  the  other 
contracting  party ;  and  perpetual  interdict 
granted,  Macintyre  v.  Macraild,  1868, 5  S.  L.  R. 
362.     [See  No.  95]. 
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282.  Pactum  illicitum— Sale  of  Office.— 
A  paction  made  by  members  of  the  town 
council  of  Edinburgh  with  one  of  two 
candidates  for  the  office  of  joint  keeper  of 
the  Parliament  House,  that  he  should  pay  an 
annuity  to  the  other,  and  he  was  thereupon 
elected,  held  illegal,  and  not  capable  of  being 
enforced.  Thomson  v.  Dot?*,  16  Feb.  181 1,  F.  C. 
See  in  a  footnote  to  this  case,  the  opinion  of 
the  Lord  Chancellor  in  Anstruther  v.  MiUery 
25  Feb.  1802,  14  F.  C.  197  * 

283.  Pactum  illicitum— Sale  of  Commis- 
sion in  Army  — Higher  Bate  than  Per- 
mitted by  Regulations.— The  sale  of  an 
officer's  commission  in  the  army,  at  a  rate 
exceeding  the  established  regulations,.is  illegal. 
Carmichael  v.  Erskine,  1823,  2  S.  530. 

284.  Pactum  illicitum— Sale  of  Office- 
Administration  of  Justice.— Question  and 
observations  made  in  the  House  of  Lords  as  to 
the  legality  of  the  sale  of  an  office  connected 
with  the  administration  of  justice.  Miller  v. 
Stewart,  or  Anstruther  v.  Miller,  25  Feb.  1802, 
14  F.  C.  917,  note ;  *  4  Pat.  286. 

285.  Pactum  illicitum— Sale  of  Heritage 
—  Price  —  Usury  —  Gaining  —  Stat.  7 
Geo.  n.  c.  8. — A  person  purchased  a  house  on 
19th  March  1798  at  the  price  of  £400,  of 
which  £100  was  paid  with  interest  from 
24th  February,  and  he  bound  himself  to  pay 
the  balance  of  £300,  with  interest  from 
24th  February,  at  Martinmas  thereafter, 
subject  to  a  declaration,  that  if  the  payment 
should  be  then  inconvenient,  he  should  be 
indulged  in  delay,  on  condition  that  he  should, 
at  the  option  of  the  seller,  either  pay  the  £300, 
or  a  sum  equal  to  the  quantity  of  Government 
stock  which  the  £300  would*  have  purchased 
from  the  24th  February,  and  a  further  sum 
equal  to  the  difference  between  the  legal 
interest  of  the  £300  and  what  the  seller  would 
have  drawn  as  dividends  on  the  stock  had  the 
£300  been  invested  in  the  Government  stocks 
on  24th  February.  Held  that  the  sale  was 
void,  both  as  usurious  and  as  falling  under  the 
7  Geo.  ii.  c.  8,  annulling  wagers  as  to  the 
price  of  the  public  funds,  and  that  the  seller 
was  bound  to  restore  the  £100,  with  interest 
thereon.  Scott  v.  Kyle,  14  Nov.  1800,  F.  C. ; 
M.  "  Pactum  Illicitum  "  App.  No.  2. 

286.  Pactum  illicitum  —  Smuggling.  —  A 

merchant  sent  a  vessel  to  Norway  to  bring 
home  a  cargo  of  gin,  and  the  master  purchased 
a  quantity  from  a  dealer,  who  agreed  to  furnish 
it  in  small  casks,  commonly  called  "smuggle 
ankers,"  adapted  for  the  contraband  traae. 
Held  that  this  circumstance  was  not  sufficient 
to  prove  accession  to  the  smuggling  into  this 
country  of  the  gin,  and  decree  pronounced  for 
the  price.  Isaacson  v.  Wiseman,  1806,  Hume 
714. 

287.  Pactum  illicitum— Smuggling.— Bill 
of  suspension  passed  of  a  decree  for  the  price 
of  whisky  distilled  within  the  highland  district, 
from  which  it  could  not  be  sent  into  the 
lowland  district,  but  which    had   been  sent 


under  an  agreement  for  sale  between  the 
distiller  and  parties  residing  beyond  the  line. 
Burns  v.  Forbes,  1807,  Hume  694. 

288.  Pactum  illicitum— Tippling  Act—  24 
Geo.  n.  C.  40.—  Held  that  the  Tippling  Act, 
24  Geo.  II.  c  40,  applies  to  wholesale  and 
retail  dealers  selling  spirits  in  quantities  under 
the  value  of  twenty  shillings,  although  not 
consumed  within  their  premises,  but  it  does 
not  apply  to  the  sale  of  wine  below  that  value. 
Alexander  <£•  Co.  v.  Boyd,  1824,  2  S.  788. 

289.  Pactum  illicitum— Tippling  Act- 
Conveyance  in  Satisfaction  of  Price  — 
Stat  i  2  Will  rv.  c.  16,  a.  12.— A  retail 
spirit  dealer  being  indebted  to  the  wholesale 
merchants  with  whom  he  dealt  for  the  price  of 
spirits,  agreed  to  convey  to  them  a  heritable 
subject  belonging  to  him  in  payment.  In  an 
action  by  the  disponees  for  delivery  of  the 
disposition,  the  court,  in  respect  no  permits 
had  been  obtained  for  the  spirits,  and  that  the 
claim  for  the  delivery  of  the  disposition  fell 
under  the  operation  of  the  2  Will.  iv.  c.  16, 
s.  12,  dismissed  the  action.  Russell  v.  Liston's 
Trs.,  1844,  6  D.  1138  ;  16  J.  495* 

290.  Pactum  illicitum— Tippling  Act— 

Held  incompetent  to  impute  partial  payments 
made  to  account,  in  extinction  of  charges  for 
spirits,  which  were  struck  at  by  the  Tippling 
Act.  Johnston  v.  Law,  1843,  5  D.  1372 ;  15  J. 
607* 

291.  Pactum  illicitum— Tippling  Act— 
Stat  24  Geo.  n.  c.  40.— Action  for  whisky 
sold  in  a  quantity  less  than  the  value  of  20s., 
although  not  to  be  consumed  within  the 
premises,  dismissed,  but  sustained  for  a  bottle  of 
wine  at  4s.  6d.  Alexander  d:  Go.  v.  Boyd,  1824, 
2  S.  788. 


Pactum  illicitum— Usury— Banker's 
Commission  and  Penalties  under  Stat  12 
Anne  c.  16— Circumstances  not  Amounting 
to  Usury. — In  an  action  of  reduction  of  a 
banker's  settled  accounts,  on  the  head  of  usury, 
in  taking  commission  on  bill  transactions  and 
accounts-current,  varying  from  and  above 
1  per  cent,  to  a  smaller  rate,  besides  interest, 
and  for  penalties  under  the  Act  12  Anne,  c.  16, 
held  that,  viewing  the  whole  transactions  as  an 
unum  quid,  the  commission  did  not,  on  the 
whole,  exceed  what  was  lawful,  and  therefore 
there  was  no  ground  for  the  charge  of  usury  ; 
on  appeal  a  remit  made  to  review  the  inter- 
locutors generally.  Walker  v.  Allan,  15  May 
1800,  F.  C. ;  M.  16440.  Remitted  for  review, 
1802,  4  Pat.  303  ;  M.  16443. 

293.  Pactum  illicitum  —  Usury.  —  An 
annuity  of  £55,  lis.  6d.  was  sold  for  £450, 
and  the  principal  insured  on  the  life  of  the 
annuitant,  who  was  twenty-three  years  of 
age,  held  that  the  transaction  was  not  usurious. 
Clark  v.  Gibson,  1826,  4  S.  388. 

294.  Pactum  illicitum— Usury.— £12,000 
of  Government  stock,  of  the  value  of  £7620, 
was  sold  for  a  heritable  bond  of  £10,000,  with 
interest  thereon  at  5  per  cent.    The  payment 
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of  the  principal  was  dependent  on  and  sub- 
stantially affected  by  several  contingencies, 
and  in  one  view  the  seller  and  her  heirs  were 
exposed  to  receive  for  a  perpetuity  less  than 

5  per  cent,  on  the  sum  sold, — held  that  the 
transaction  was  not  usurious.  Farquharson  v. 
Barston,  1830,  4  W.  &  S.  9.    Affg.  5  S.  251. 

295.  PactumiUicitum— Interest— Usury. 

—A  party  granted  a  bond  for  £1000,  "  with 
interest  for  the  same  after  the  rate  of  £5  for 
every  £100  by  the  year,"  and  ten  years  there- 
after he  endorsed  on  it  an  obligation  "  to  pay 
interest  on  the  written  bond  at  the  rate  of 

6  per  cent."  from  that  date.  Held  that  this 
obligation  did  not  vitiate  the  bond,  but  only 
entitled  the  debtor  to  credit  for  the  payments 
over  and  above  5  per  cent.  Chalmers  v. 
Maxwell,  1812,  Hume  891. 

296.  Pactum  iUicitum— Usury.— A  party, 

in  consideration  of  the  loan  of  £60,  granted  a 
heritable  bond,  redeemable  on  payment  within 
a  year  of  £55,  with  a  power  of  sale  in  the 
event  of  non-redemption,  and  declaring  the 
lender  entitled  to  retain  the  £55,  and  the 
borrower  to  payment  while  unredeemed.  Held 
to  be  usurious,  and  that  the  borrower  was 
entitled  to  redeem  on  payment  of  £50  and 
the  legal  interest.  Meal  v.  Thorn,  27  Nov. 
1810,  F.  C. 

297.  Pactum  illicitum— Loan— Usury.— 
Three  of  the  partners  of  a  company  made 
super-advances  of  stock,  and  the  corresponding 
share  of  the  only  remaining  partner  was  to  be 
made  up  out  of  his  profits,  and  they  stipulated 
for  10  per  cent,  on  the  super-advanced  stock. 
Held  that  this  was  not  a  loan  to  the  company, 
so  as  to  make  the  stipulation  for  10  per  cent, 
usurious.  Finlayson  v.  Rutherford,  1830,  8  S. 
374;  5Fac.  310. 

298.  Pactum  illicitum— Usury— Bill  of 
Exchange— Discount—  The  drawer  of  a  bill 
indorsed  it  to  a  party  who  retained  a  sum 
beyond  the  legal  rate  of  discount,  which  the 
drawer  alleged  was  for  guaranteeing  the 
solvency  of  the  acceptors.  The  acceptors  failed 
during  the  currency  of  the  bill,  and  the 
indorsee  alleged  that  the  extra  sum  had  been 
retained  in  payment  of  commission  on  other 
transactions.  Held  that  the  indorsee  must 
prove  his  allegation,  otherwise  the  retention 
must  be  regarded  as  for  the  purpose  alleged 
by  the  drawer,  or  as  usurious.  Christie  v. 
Harley,  1836,  14  S.  472  ;  11  Fac.  383. 

299.  Pactum  illicitum  —  Weights  and 
Measures  — Stat  5  Geo.  rv.  c.  74,  s.  15. 

— In  an  action  for  the  price  of  potatoes,  the 
pursuer  alleged  in  the  summons  that  they 
were  purchased  "at  the  agreed -on  price  of 
£20,  10s.  per  Scots  acre,  or  £16,  8s.  per 
imperial  acre " ;  and  in  the  record,  that  they 
were  purchased  "at  the  agreed -on  price  per 
acre,  which,  upon  a  strict  construction,  means 
the  imperial  acre,"  but  restricted  his  claim 
to  the  price  mentioned  per  Scots  acre.  Held 
that  the  bargain  as  libelled  was  legal  under 
the  Act  5  Geo.  iv.  c.  74,  s.  15,  but  that  it  had 


not  been  established.    Alexander  v.  MGregor, 
1845,  7  D.  915 ;  17  J.  474. 

300.  Pactum  illicitum  —  Weights  and 
Measures  — Stats.  5  Geo.  iv.  c.  74.  and 
5  and  6  Will  iv.  a  63  — Quantity  a 
Multiple  of  a  Legal  Weight—  Held  that  a 
sale  of  goods  at  a  price  "  per  stone,  and  each 
stone  to  consist  of  twenty -two  pounds,*  was 
not  null  under  the  provisions  of  the  Weights 
and  Measures  Acts,  5  Geo.  iv.  c  74,  s.  15; 
5  and  6  Will.  iv.  c.  63,  ss.  10  and  11— the 
stone  stipulated  being  stated  to  be  a  multiple 
of  a  legal  weight.  Robertson  v.  Cow,  1858, 
20  D.  1170;  30  J.  701* 

301.  Pactum  illicitum  —  Weights  and 
Measures— Sale  of  Goods— Goods  Sold  in 
Unlawful  Quantity  but  Charged  by  Legal 
Weight — Several  orders  were  given  for  meal 
by  the  boll.  The  meal  was  delivered,  and 
accounts  rendered  at  so  much  per  stone.  Held 
that  the  contracts  were  not  null  under  the 
Weights  and  Measures  Acts.  Henderson  v. 
Davidson,  1871,  8  S.  L.  R.  633. 

302.  Pactum  illicitum  —  Weights  and 
Measures  —  Stats.  5  Geo.  iv.  c.  74,  and 
5  and  6  Will  rv.  c.  63— Quantity  not 
Essential  Part  of  Contract— Validity  of 
Contract — Objection  that  a  contract  which 
contained  a  statement  of  quantity  according 
to  a  measure  other  than  the  legal  standard 
measure,  contrary  to  the  provisions  of  5  Geo. 
iv.  c.  74,  and  5  and  6  Will.  iv.  c.  63,  was  null 
and  incapable  of  being  founded  on — repelled, 
in  respect  the  specification  of  quantity  thus 
introduced  did  not  form  an  integral  part  of 
the  contract  MkDade  v.  Henshilwood,  1868, 
41  J.  625  ;  1  Coup.  67. 

303.  Pactum  illicitum  —  Weights  and 
Measures  — Stats.  5  Geo.  iv.  c.  74,  and 
5  and  6  Will  iv.  c.  63— Seller's  Bight  to 
Market  Price  of  Goods   Delivered.— The 

purchaser  of  potatoes  sold  by  the  Scotch  acre 
obtained  delivery,  but  refused  payment  of  the 
price,  on  the  ground  that  the  contract  was 
null  and  void  under  the  Weights  and  Measures 
Acts  (5  Geo.  rv.  c.  74,  s.  15,  and  5  and  6  Will, 
iv.  c.  63,  s.  6).  Held  that,  although  the  court 
could  not  enforce  the  contract,  the  seller  was 
entitled  to  recover  the  market  value  of  the 
potatoes  as  at  the  date  of  delivery.  Cuthbertson 
v.  Lowes,  1870,  8  M.  1073 ;  42  J.  629  * 

304.  Pactum  illicitum  —  Weights  and 
Measures  Acts— Stats.  5  Geo.  rv.  c  74, 
s.  15,  and  5  and  6  Will  nr.  c  63v  ss. 
10  and  11— Construction— Local  Measure 
—  Extrinsic  Evidence.  —  Rent  was  made 
payable  according  to  the  price  of  cheese  per 
stone,  according  to  the  highest  fiars  of  the 
county.  Held  that  this  stipulation  was  capable 
of  construction,  and  meant  the  market  price 
per  tron  stone,  a  local  measure  of  24  lbs. : 
therefore  that  the  tenant  was  not  entitled  to 
insist  on  applying  the  price  of  the  imperial 
stone,  or  on  having  the  contract  annulled 
under  the  Weights  and  Measures  Acts.  Miller 
v.  Mair,  1860,  22  D.  660 ;  32  J.  243  * 
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305.  Pactum  illicitum— Sale  of  Goods— 
Weights  and  Measures— Stats.  5  Geo. 
iv.  c.  74,  and  5  and  6  Will  iv.  c.  63.— 
In  an  action  raised  for  the  contract  price  of 
two  fields  of  potatoes,  sold  at  a  price  "per 
acre,"  the  pursuer  set  forth  the  measurement 
and  price  as  per  Scots  acre.  The  defenders 
objected  to  an  issue  being  granted,  on  the 
ground  that  the  sale  per  Scots  acre  was  illegal, 
and  the  contract  void.  Issue  allowed  as  for  a 
sale  "_per  imperial  acre."  Handy  Me  v.  Pringle 
<k  M'Dougall,  1863,  1  M.  1154 ;  35  J.  668  * 

306.  Parties  to  Contract— Joint  Interest 
—Lease— Liability  of  One  not  a  Party  to 
the  Lease. — One  of  several  manufacturers 
(whose  mills  were  driven  by  a  stream  requiring 
to  be  artificially  supplied,  and  who  were 
associated  in  reference  to  certain  leases  of 
reservoirs  taken  by  them)  held  not  bound  by 
new  leases  of  these  reservoirs,  or  for  the 
expense  of  a  new  reservoir,  to  which  he  was 
no  direct  party,  although  he  derived  his  full 
share  of  the  benefit  arising  from  the  supply 
thus  obtained,  and  his  work  required  it,  and 
the  new  contracts  were  not  alleged  to  be 
injudiciously  made.  Orr  v.  Graham,  1831, 
10  S.  135  * 

307.  Performance— Discharge  of  Cargo- 
Undue  Delay— Circumstances  not  Infer- 
ring. —  Circumstances  not  inferring  undue 
delay  in  taking  delivery  of  a  cargo  of  coals. 
Patau  v.  Warden,  1829,  7  S.  772. 

308.  Performance— Specific  Implement— 
Circumstances  in  which  Order  for  Specific 
Implement  Eefused  hoc  statu.  —  Circum- 
stances in  which  the  court  refused  hoc  statu,  to 
enforce  specific  implement  of  a  claim  under  a 
contract,  to  the  full  extent  demanded  by  the 
party  in  whose  favour  it  was  stipulated,  but 
reserving  the  rights  of  parties,  in  the  event  of 
a  change  of  circumstances.  Shand  v.  Cousin, 
1830,  9  S.  157. 

309.  Performance— Statutory  Powers- 
Agreements  ultra  vires  of  Statutory  Body 
— Liability  to  Implement  —  Questions— (1) 
how  far  statutory  commissioners  for  the  execu- 
tion of  public  works  can  be  compelled,  against 
their  present  convictions  of  statutory  duty,  to 
implement  agreements  completed  between 
themselves  or  their  predecessors  and  third 
parties ;  (2)  whether  statutory  commissioners, 
who  have  the  means  of  acquiring  powers 
necessary  to  implement  agreements  entered 
into  by  them  to  execute  works  ultra  vires 
at  the  date  of  the  agreements,  can  be  com- 
pelled to  obtain  the  necessary  powers,  and  to 
implement  their  agreements.  Smeaton  v. 
St.  Andrews  Police  Commrs.,  1867,  5  M.  743  ; 
39  J.  377* 

310.  Performance— Author— Death  be- 
fore Completion  of  Work— Payment  for 
Work  Done.  —  The  representatives  of  an 
author  held  entitled  to  payment  of  the 
stipulated  price  of  the  first  volume  of  a  work 
from  the  publisher,  although  the  author  died 
before  the  other  volumes  were  prepared  for 


the  press.  Constable  &  Co.  v.  Robison's  Trs., 
1  June  1808,  F.  C;  M.  "Mutual  Contract" 
App.  No.  5* 

311.  Performance— Specific  Agreement- 
Price— Claim  for  Extras,  — A  tradesman 
undertook  to  make,  for  a  slump  sum,  certain 
water-tanks,  with  certain  stays,  "capable  of 
sustaining  a  head-pressure  of  sixty  feet  of 
water."  Finding  that,  as  constructed,  they 
would  not  sustain  that  pressure,  he  strengthened 
them  by  adding  stays,  which  he  charged  as 
extra  furnishings.  Held  that  the  employer 
was  not  liable  beyond  the  price  mentioned  in 
the  contract.  Wilson  v.  Wallace.  1859,  21  D. 
507* 

312.  Performance— Work  According  to 
Specification  —  Error  in  Specification  — 
Stipulated  Price— Claim  for  Extras.— A 
party  agreed  "  to  execute  the  work  connected 
with  the  new  pond  at  H.,  conform  to  specifica- 
tion drawn  for  the  execution  of  the  work  by  " 
a  civil  engineer,  "for  the  sum  of  £23,  14s." 
Held  that  he  had  no  claim  beyond  that  sum 
for  extra  work,  in  bringing  materials  from  a 
distance  for  the  due  execution  of  the  work, 
although  he  alleged  that  the  necessity  for  this 
arose  from  an  error  in  the  specification. 
Weatherstone  v.  Robertson,  1852,  1  Stuart  333. 

313.  Performance— Payment— Method 
of  Ascertaining  Price— Objections  to  Em- 
ployer's Statement— Relevancy— Want  of 
Specification.  —  A  contract  for  engineering 
work  provided  that  payment  should  be  made 
according  to  measurements  by  a  specified 
engineer.  The  contractor  averred  that  the 
engineer's  measurements  were  wrong  and  sued 
for  the  balance  of  the  contract  price  according 
to  the  measurements  of  an  engineer  employed 
by  himself.  Held  that  as  the  pursuer  did  not 
particularise  as  to  the  errors  of  the  specified 
engineer  he  was  bound  to  take  payment  in 
terms  of  the  specified  engineer's  certificates  as 
offered  bv  the  defender.  Macdonald  v.  Malcolm, 
1855,  17"D.  1033  ;  27  J.  534* 

314.  Rescission  —  Circumstances  not 
giving  Right  to  Resile.— A  party  bought 
shares  and  sent  transfers  to  the  seller  to  sign. 
The  seller  declined  to  sign  them  until  other 
shares  bought  bv  him  haa  been  transferred  to 
him.  The  purchaser  intimated  that  the  con- 
tract was  at  an  end,  and  thereupon  the  seller 
at  once  offered  to  deliver  the  shares  on  pay- 
ment. Held  that  the  purchaser  was  bound 
to  take  the  shares.  Watson  v.  Watson,  1841, 
3  D.  424. 

315.  Rescission— [Partnership— Fraud- 
Undue  Influence— Inadequacy  of  Considera- 
tion.— A  person  of  sound  and  vigorous  mind 
with  full  knowledge  signed  an  agreement  with 
his  father  and  brother,  by  which,  in  considera- 
tion of  payment  of  his  debts,  he  renounced  his 
interest  in  a  very  prosperous  partnership  with 
the  latter,  with  the  condition  that  his  father 
should  have  a  discretionary  power  to  repone 
him  as  a  partner.  Held  that  he  was  not 
entitled  to  reduce  the  agreement  on  the  grounds 


1179 


CONTEACT 


1180 


that  the  consideration  was  grossly  inadequate, 
— that  the  deed  was  part  of  a  scheme  to  have 
him  expelled  from  the  partnership, — and  that 
he  had  been  induced  to  sign  by  the  undue 
influence  of  his  father  and  brother  at  a  time 
when  he  was  embarrassed.  Tennent  v.  Tennent's 
Trs.,  1868,  6  M.  840 ;  40  J.  408  * 

316.  Rescission— Evidence— Agreement 
Made  on  Sunday— Unlawful  Agreement— 
A  party  purchased  a  lottery  ticket  upon  a 
Saturday.  Evidence  admitted  that  he  agreed 
on  the  Sunday  to  abandon  the  purchase. 
Beid  v.  Stoddart,  1820,  2  Mur.  238  and  244. 

317.  Rescission— Condition— Reference 
to  Arbitration  —  Disagreement  as  to 
Arbiter's  Powers— Subsistence  of  Agree- 
ment.— By  a  contract  parties  settled  all  their 
claims  except  as  to  one  item  which  they  agreed 
to  submit  to  arbitration.  The  agreement  was 
duly  carried  out ;  but  the  parties  differed  as  to 
the  arbiter's  powers  and  the  arbitration  was 
broken  off.  Held  that  this  did  not  entitle  one 
party  to  treat  the  agreement  as  at  an  end  and 
seek  repetition  of  payments  under  it  made  by 
him.    Stirling  v.  Ker,  1830,  8  S.  911. 

318.  Sale— Payment  of  Price— Latent 
Defect  —  Damages  —  Breach  of  Contract- 
Necessity  for  Repairs  to  Machinery— Pre- 
sumption —  Onus.  —  An  engineer  furnished 
new  engines  and  repaired  the  boiler  and 
machinery  of  a  steam-vessel,  and  subsequently 
received  payment;  and  the  engines  and 
machinery  frequently  went  wrong,  and  repairs 
were  made  by  the  engineer,  at  an  expense 
much  beyond  the  average  sum  for  the  tear 
and  wear  of  similar  vessels.  Held  in  an 
action  by  the  engineer  for  payment  of  this 
expense,  and  a  counter  action  by  the  owners 
for  damages,  on  the  ground  of  the  original 
insufficiency  of  the  engines  and  machinery — 
(1)  that  payment  of  the  price  did  not  preclude 
the  owners  from  insisting  in  their  action  of 
damages,  if  the  defects  could  not  have  been 
discovered  prior  to  the  payment;  (2)  that  a 
certain  amount  of  expenditure  on  repairs 
when  required  de  recentt  after  the  furnishing, 
was  sufficient  to  infer  the  original  insufficiency 
of  the  work,  if  the  engineer  could  not  show 
carelessness  or  unskilfulness  in  the  treatment 
of  the  machinery  by  the  owner's  hands,  or 
perils  of  the  sea.  Napier  v.  Campbell,  1811, 
3  D.  879. 

319.  Sale— Payment  by  Bill  of  Exchange 
—  Implied  Condition  that  Bill  is  Dis- 
counted.— A  seller  undertook  to  make  suc- 
cessive deliveries  of  goods  on  receiving  the 
purchaser's  acceptance  at  three  months  from 
each  settlement,  and  a  party  interested  in  the 
sale  guaranteed  the  contract.  A  number  of 
deliveries  were  made,  and  the  purchaser's  bills 
were  discounted  ;  but,  on  the  banks  failing  to 
discount,  the  seller  demanded  cash  on  security, 
and  not  getting  either,  declared  the  contract 
at  an  end.  Held  that,  there  being  no  stipu- 
lation that  the  seller  should  be  enabled  to 
raise  cash  on  the  bills  before  the  term  of  pay- 
ment, the  contract  still  subsisted.    On  appeal, 


this  interlocutor  was  reversed,  and  a  remit 
made  to  allow  a  proof  of  certain  special 
averments  affecting  the  contract.  SomerviUe 
&  Co.  v.  Stein,  1796,  3  Pat.  462.  Revg.  Bell's 
cases  (Folio)  p.  2. 

320.  Sale— Machinery  — Seller's  Obliga- 
tion to  Eeplace  Defective  Machinery, though 
in  Use,  and  Price  Paid.— In  consequence  of 
defective  construction,  the  motion  pinion  of  a 
steam-engine,  supplied  according  to  contract, 
broke,  after  being  in  use  for  fourteen  months, 
during  which  it  had  not  worked  well,  not- 
withstanding various  attempts  by  the  seller  to 
remedy  the  defect.  Held  that  although  the 
contract  price  had  been  paid  before  the  pinion 
broke,  the  seller  was  bound  to  furnish  a  new 
pinion  at  his  own  expense.  Pearce  Brothers  v. 
Irons,  1869,  7  M.  571 ;  41  J.  302  * 

Observed  that  the  furnishing  of  machinery  is 
different  from  the  ordinary  case  of  goods  sold 
and  delivered,  as  the  conformity  of  the  article 
to  contract  can  only  be  ascertained  after  trial 
of  its  working  on  the  premises  where  it  is 
intended  to  be  used.    Ibid. 

321.  Sale  of  Goods— Payment— Condition 
— Failure  to  Implement. — Under  a  contract 
of  sale  of  iron,  the  terms  of  payment  were 
uCash  in  London  on  23d  November,  in  ex- 
change for  storekeeper's  warrants."  Present- 
ment was  not  made  till  the  24th  November, 
although  intimation  was  given  on  the  23d 
that  the  warrants  had  reached  London.  Held 
that  there  was  not  a  binding  contract,  and 
action  of  damages  at  the  instance  of  the  seller 
for  breach  of  contract  dismissed.  Colvin  v. 
Short  d:  Co.,  1857,  19  D.  890  ;  29  J.  423  * 

322.  Sale  of  Heritage— Offer  and  Accept- 
ance —  Improbative  Missive  —  Eei  inter- 
venes.— A  party  sold  a  house  and  granted 
an   improbative    missive    to    the   purchaser, 

reing  to  pay  the  expense  of  an  entry  with 
superior,  and  the  purchaser  paid  the  price 
and  received  possession.  Held  that  the  obliga- 
tion was  effectual  ret  interventu.  Parker  v.  Isat, 
1803,  Hume  915. 

323.  Sponsio  ludicra  —  Dispute  about 
Prize— Competency  of  Action.— The  prize 
at  a  coursing  meeting  was  awarded  to  a  certain 
dog,  and  a  dispute  arose  between  the  owner  of 
the  dog  and  the  person  who  had  nominated  it, 
for  the  stakes.  Held,  in  a  multiplepoinding 
at  the  instance  of  the  stakeholder,  conjoined 
with  an  action  at  the  instance  of  one  of  the 
claimants,  that  these  processes  were  com- 
petent, —  repelling  an  objection  that  their 
purpose  was  to  give  effect  to  a  sponsio  ludicra. 
Graham  v.  Pollok,  1848,  10  D.  646 ;  20  J.  200  * 

324.  Subject-Matter— Agreement  not  to 
Appoint  a  Parish  Schoolmaster  —  Salary 
Paid  by  Heritors  to  Private  School  — 
Pactum  illicitum. — Upon  the  death  of  the 
parish  schoolmaster,  the  heritors  entered  into 
an  agreement  with  the  shareholders  of  an 
academy  founded  by  private  subscription, 
whereby  they  agreed  to  abstain  from  filling 
up  the  vacancy,  and  to  pay  their  proportions 
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of  school  salary  into  the  hands  of  the  treasurer 
of  the  academy,  to  be  employed  in  the  pur- 
poses of  that  institution,  the  agreement  being 
qualified  by  a  power  of  resiling  in  case  anyone 
having  a  legal  title  to  do  so  should  call  a 
statutory  meeting  of  heritors  for  the  election 
of  a  parochial  schoolmaster,  in  ordinary  form. 
Held  that  the  agreement  was  not  illegal. 
Davidson  v.  M'Gregor,  1850,  12  D.  789  ;  22  J. 
338. 

COPYEIGHT 

1.  Assignment— Evidence.— The  Act  5  and 
6  Vict.  c.  45  provides  that  registration  at 
Stationers'  Hall  shall  be  prima  facte  evidence  of 
proprietorship  of  copyright  Held  that  the 
person  possessed  of  such  prima  facie  evidence 
may,  in  the  event  of  its  being  rebutted,  support 
his  title  without  the  production  of  a  formal 
instrument  of  assignment  attested  by  two 
witnesses.  Jeffreys  v.  Kyle,  1859,  21  D.  (H.  L.) 
8;  3Macq.  611;  31J.  566  * 

2.  Book  of  Designs  —  Master  and 
Servant.— Books  in  which  the  draughtsman 
of  an  engineering  firm  drew  sketches,  from 
which  finished  drawings  of  machinery  con- 
structed by  his  employers  were  afterwards 
made,  but  which  contained  no  original  designs 
by  himself,  belong  to  the  employers.  Rollo  v. 
Thomson,  1857,  19  D.  994 ;  29  J.  462  * 

3.  Infringement  —  Locus  —  Summons — 
•  Amendment. — In  an  action  of  damages  for 

infringement  of  copyright,  the  locus  of  the 
infringement  was  not  specified.  Amendment 
of  statement  allowed  on  payment  of  expenses 
since  the  closing  of  the  record.  Graves  &  Co. 
v.  Logan,  1868,  7  M.  204 ;  41  J.  126  * 

4.  Letter  to  Newspaper  —  Publication. 
— The  editor  of  a  newspaper,  to  whom  a  party 
writes  a  letter  with  a  request  that  it  may  be 
inserted  in  reply  to  a  previous  article,  does 
not  acquire  the  property  of  the  letter,  and  is 
not  entitled  to  publish  it,  the  writer  having 
said  that  he  wishes  to  withdraw  it.  Davis  v. 
Miller,  1855,  17  D.  1166* 

5.  Letters  —  Publication.  —  Booksellers 
who  had  acquired  right  to  all  the  compositions 
of  an  author,  held  to  have  a  right,  along  with 
his  children,  to  prohibit  the  publication  of 
certain  of  his  letters,  which  hitherto  had  not 
been  published.  Caddell  &  Davits  v.  Stewart, 
1  June  1804,  F.  C. ;  M.  "Literary  Property" 
App.  No.  4.  See  also  Clerk  v.  Adam,  1832, 
6  W.  &  S.  141.    Kevg.  9  S.  708  ;  6  Fac.  467* 

6.  Newspaper  —  Nature  of  the  Right— 
The  copyright  of  a  newspaper  is  a  right  trans- 
missible to  heirs,  and  the  right  is  not  confined 
to  the  newspapers  already  published,  but 
extends  to  those  to  be  published;  and  where 
the  surviving  joint  proprietors  do  not  agree  to 
purchase  the  share  of  a  deceasing  partner,  it 
may  be  sold  for  behoof  of  his  heirs.  M'Cormick 
<k  Carnie  v.  WCubbin,  4  July  1822,  F.  C. ; 
1  S.  541  * 


7.  Newspaper  — Sale— Transfer.— H«W 

that  the  copyright  or  proprietorship  of  a 
newspaper  was  effectually  transferred  by  a 
conveyance  thereof  followed  by  a  declaration 
of  ownership  made  and  registered  in  terms  of 
the  Act  6  and  7  Will.  iv.  c.  76.  0rr*s  Tr.  v 
Tullis,  1870,  8  M.  936 ;  42  J.  666.* 

8.  Piracy— Act  8  Anne,  c.  19— Damages 
—Penalties— Process.—  Held  that  an  action 
on  the  Act  8  Anne,  c.  19,  was  improperly  and 
inconsistently  brought,  demanding  at  the  same 
time  damages  for  books  surreptitiouslv  sold, 
and  also  the  penalties  of  the  Act;  ana*  like- 
wise, joining  in  the  same  summons  several 
pursuers  claiming  distinct  and  independent 
rights  in  different  books.  Midwinter  v 
Kincaid,  1751,  1  Pat.  488  * 

9.  Piracy  —  Damages  for  Infringement- 
Prescription.  —  An  action  of  damages  for 
infringement  of  an  author's  copyright,  by 
unauthorised  publication  of  his  works,  is  not 
barred  under  s.  26  of  the  Act  5  and  6  Vict, 
c.  45,  though  the  action  has  not  been  instituted 
until  after  the  expiry  of  a  year  from  the  date 
of  the  alleged  infringement.  Stewart  v.  Black, 
1846,  9  D.  1026*  ' 

10.  Piracy  —  Continuation  of  Work  — 
Contract.  —  A  bookseller  agreed  with  an 
author  for  an  edition  of  a  history  to  be  written 
by  the  latter  in  four  volumes,  and  obtained 
subscriptions  for  all  that  could  fall  within  his 
edition.  Held  that  he  was  not  entitled  to 
prevent  the  author  from  publishing  a  con- 
tinuation of  the  history,  which  embraced 
part  of  the  period,  and  also  some  of  the 
matter  contained  in  the  last  of  the  four 
volumes.     Blackie,  Fullarton,  &•  Co.  v.  Aihnan, 

11.  Piracy— Act  8  Anne,  c.  19  —  Entry 
at  Stationers'  Hall— Unregistered  Work— 
Separation.  —  Certain  booksellers  acquired 
right  to  poems  of  which  the  copyright  expired 
as  to  some  in  1804,  and  not  as  to  others  till 
1807,  but  the  latter  were  not  entered  at 
Stationers'  Hall.  Held  that  though  the  latter 
were  not  registered  yet  the  parties  had,  for 
the  time  specified  in  the  statute,  a  vested 
right  entitling  them  to  maintain  a  suit  for 
damages  and  also  to  interdict.  Cadell  <k 
Davies  v.  Robertson,  1811,  5  Pat.  493.  Revs 
16  July  1811,  F.  C;  M.  "Literary  Property" 
App.  No.  5. 

12.  Piracy— Foreign  Work.— A  publisher 
in  Scotland  brought  out  an  edition  of  the 
works  of  a  foreign  author,  which  had  been 
originally  published  abroad,  and  in  which 
there  was  no  copyright  in  this  country.  Held 
that  although  the  publication  was  made  with 
the  sanction  and  assistance  of  the  author,  and 
contained  alterations,  no  copyright  was  created 
so  as  to  cive  the  publisher  a  right  to  prevent 
the  publication  of  a  reprint  in  a  different 
form.  Hedderwick  &  Son  v.  GriMn  db  Co 
1841,  3  D.  383 ;  16  Fac.  352. 

13.  Piracy  —  Copyright  Amendment 
Act  (5  and  6  Vict.  c.  45)— Book  Printed  in 
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America. — Held  (per  Lord  Gifford,  Ordinary) 
that  where  a  bookseller  had  sold  copies  of  a 
copyright  work  which  had  been  pirated  and 
printed  in  America,  an  action  of  damages  lay 
against  him  at  the  instance  of  the  proprietors  of 
the  copyright  in  this  country,  though  no  such 
remedy  is  prescribed  in  section  17  of  the 
Copyright  Amendment  Act  (5  and  6  Vict.  c. 
45).     Tennyson  v.  Forrester,  1871,  43  J.  278. 

14.  Piracy  — Bibles  — King's  Printers— 
Eoyal  Prerogative— Scope  of  Patent— The 
right  of  printing  Bibles  and  the  Book  of 
Common  Prayer,  as  well  as  the  other  books 
mentioned  in  the  patent  granted  by  the  Crown 
to  the  king's  printers  in  Scotland,  and  of 
prohibiting  their  importation,  belongs  ex- 
clusively to  the  king,  as  part  of  the  royal 
prerogative  in  Scotland,  and,  by  virtue  of  his 
patent,  to  the  printers  appointed  to  him. 
icing's  Printers  v.  Manners  <k  Miller,  1828, 
3  \V\  &  S.  268.  AfTg.  2  S.  275 ;  4  S.  559  ; 
1  Fac.  491. 

15.  Piracy— Act  8  Anne,  c  19— Limita- 
tions—Damages.  —  An  author  is  entitled  to 
bring  in  action  at  any  time  within  the  statutory 
period  declaring  his  exclusive  right  of  property 
in  any  book  entered  in  Stationers1  Hall,  and 
containing  prohibitory  conclusions,  although 
the  demand  for  penalties  may  be  barred  by 
the  short  limitation  in  the  Act.  Clark  v.  Bell, 
29  Feb.  1804,  F.  C. ;  M.  "Literary  Property  * 
App.  No.  3. 

16.  Piracy  —  Creation  of  New  Copyright 
by  Reprinting  Work  with  Additions.— A 

person  may,  by  publishing  a  reprint  of  a  work 
of  which  the  copyright  has  expired,  with 
notes  and  illustrations  from  other  works, 
create  a  new  copyright,  which  will  be  pro- 
tected from  piracy ;  and  it  is  a  piratical  use  of 
such  copyright  work  to  borrow  therefrom  any 
considerable  number  of  these  illustrations. 
Black  v.  Murray  &  Son,  1870,  9  M.  341 ; 
43  J.  160  * 

17.  Piracy— Quotations.—  Held  (1)  that 
school  books  for  teaching  children  to  read  are 
entitled  to  the  protection  of  the  law  of  copy- 
right, although  they  consist  chiefly  of  extracts 
from  works  of  other  authors ;  and  (2)  that  to 
sustain  a  claim  in  respect  of  invasion  of  this 
right,  there  must  be  proof  of  large  and  precise 
copyings  of  the  particular  arrangement,  selec- 
tions, abridgments,  or  original  matter.  Lennie 
v.  Pillans,  1843,  5  D.  416  ;  15  J.  184.* 

18.  Piracy— Book— Quotations.—  A  party 
published  a  work  purporting  to  be  "An 
Analysis  of  the  Heritable  Securities  and  In- 
feftment  Acts,  with  an  Appendix,  containing 
Practical  Forms  of  the  Writs  and  Instruments 
thereby  introduced."  Thereafter  a  committee 
of  the  society  of  writers  to  the  signet  circulated 
among  the  members  of  the  society  "  Reports  on 
the  two  Statutes,"  to  which  they  appended 
a  number  of  his  forms.  Held  that  he  was 
entitled  to  an  interdict.  A  lexander  v.  Mackenzie, 
1847,  9  D.  748;  19  J.  341  * 


19.  Piracy  — Stereotype  Plates— Sale — 
Contract.— The  proprietor  of  copyright  Notes 
on  the  Bible  sold  the  stereotype  plates  of  a 
quarto  edition  containing  these  notes,  with  the 
right  of  printing  from  them  ;  and  the  plates 
were  afterwards  sold  to  a  third  party  at  a 
public  sale,  at  which  a  specimen  leaf  of  the 
work  was  exhibited.  Interdict  granted,  pro- 
hibiting the  purchaser  from  publishing  a  folio 
Bible  to  be  printed  from  these  plates,  with 
the  addition  of  a  commentary  at  the  foot  of 
each  page,  on  the  ground  that  the  proposed 
alterations  made  it  a  different  work.  Puliation 
<£•  Co.  v.  M'Phun,  1850,  13  D.  219 ;  23  J.  80  * 

20.  Piracy— Title  of  Work.— Bill  of  sus- 
pension and  interdict  passed,  at  the  instance  of 
the  proprietor  of  the  Edinburgh  Philosophical 
Journal,  against  a  party  publishing  a  work 
under  the  title  of  New  Series  of  the  Edinburgh 
Philosophical  Journal.  Constable  &  Co.  v. 
Brewster,  1824,  3  S.  215.  Cf.  Edinburgh  Corre- 
spondent, 1822,  1  S.  (N.  E.)  407,  note* 

21.  Piracy— Act  5  and  6  Vict  c.  45 — 
Interdict— Title  to  Sue. — Certain  parties  de- 
signing themselves  "  directors  and  subscribers  " 
to  a  benevolent  fund  and  publishers  of  a 
shipping  list  under  the  authority  of  letters 
patent  "  in  behalf  of  themselves  and  all  other 
subscribers "  to  the  fund,  brought  a  process  of 
interdict  against  publishing  certain  mercantile 
statistics  in  a  newspaper.  Held  that  the  work 
was  protected-  by  the  Copyright  Act,  and  that 
the  complainers,  being  registered  as  proprietors, 
although  they  did  not  state  in  the  register  who 
was  the  author  of  the  work,  nor  whether  they 
had  acquired  right  thereto  by  purchase  or 
assignation,  had  sufficiently  complied  with  the 
provisions  of  the  Act,  and  had  set  forth  a  suffi- 
cient prima  facie  title  to  try  the  question  of 
copyright.  Maclean  db  Others  v.  Moody,  1858, 
20  D.  1154  ;  30  J.  693.  Cf.  Walford,  etc.  v. 
Johnston,  1846,  20  D.  1160 ;  18  J.  423  * 


CORPORATION 

admis8ion,  1-7. 
Aliment,  8,  9. 
Burgh  Reform  Act,  10. 
By-Laws,  11-16,  40. 
Constitution,  18-25. 
Disposal  of  Funds,  27-36. 
Election  of  Deacon,  37-40. 
King's  Freemen,  41-58. 
Liability  of  Officials,  59. 
Payment  of  Dues,  60. 
Privileges,  18,  43-47,  61-92. 
Sanction  of  Court,  33-35. 
Title  to  Sue,  see  title  Process. 
Unincorporated  Society,  93. 

1.  Admission  to  Ouildry  —  Sons  of 
Members  of  Corporation. — The  sons  and  sons- 
in-law  of  members  of  the  incorporated  trades 
of  Perth  are  entitled  to  enter  their  respective 
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corporations  at  low  or  illusory  dues.  The 
members  of  these  trades  have  a  privilege  of 
entering  the  guildry  at  lower  dues  thau 
strangers.  Held  that  the  said  sons  and  sons-in- 
law,  on  entering  the  guildry,  must  pay  the 
dues  as  strangers.  Hammermen  of  Perth  v. 
Guildry  of  Perth,  1803,  4  Pat.  544. 

2.  Admission.— Where,  by  the  regulations 
of  a  corporation,  a  party  claiming  admission 
must  have  served  an  apprenticeship  of  seven 
years,  evidence  of  skill  is  incompetent  in  a 
question  as  to  service.  Spence  v.  liowdtn,  1819, 
2  Mur.  169. 

3.  Admission  —  Marriage  —  Apprentice- 
ship.— It  being  provided,  in  a  seal  of  cause, 
that "  nane  be  made  maister  of  said  craft  except 
he  hath  been  a  prentice  for  five  years,  and 
serving  ane  freeman  for  meat  and  fee  for  three 
years  thereafter,  or  else  married  ane  burgess 
dochter,"  held  that  such  marriage  relieved  from 
the  service  for  three  years,  but  not  from 
apprenticeship.  Ritchie  v.  Cordiners  of  Edin- 
burgh, 1823,  2  S.  565. 

4.  Admission  —  Jurisdiction  of  Burgh 
Court. — It  is  incompetent  to  try  a  question  of 
the  right  to  be  admitted  a  member  of  a 
corporation,  in  a  summary  application  to 
magistrates  of  a  burgh.  Fleshers  of  Glasgow  v. 
Watson,  20  Nov.  1824,  F.  C. ;  3  S.  305  * 

5.  Admission— Entry  Money— Repetition 
of  Excess. — It  is  competent  for  a  member  of 
a  corporation  to  sue,  in  an  ordinary  action 
before  an  inferior  court,  for  repetition  of  a  sum 
paid  by  him  as  entry  money  over  and  above 
what  the  corporation  was  entitled  to  levy  by 
their  seal  of  cause  or  by-laws,  though  the  same 
sum  was  exacted  from  all  others,  there  being 
no  intention  to  challenge  any  by-laws  author- 
ising the  exaction.  Porteous  v.  Cordiners  of 
Glasgow,  1830,  8  S.  908 ;  5  Fac.  742.  Masters 
&  Seamen  of  Dundee  v.  Cockerill,  1869,  8  M.  278  ; 
42  J.  130  * 

6.  Admission— Qualifications.— A  party 
who  tendered  payment  of  the  entry  money  to 
a  tailor  corporation,  and  executed  an  essay- 
piece,  and  carried  on  business,  so  as  to  show 
sufficiently  that  he  was  apt  and  able,  held  to 
have  been  wrongously  refused  admission  into 
the  incorporation.  Murison  v.  Tailors  of 
Dundee,  1836,  15  S.  179 ;  12  Fac.  178. 

7.  Admission— Son-in-Law  of  Member- 
Construction  of  Rules. — Held  that  rules  of 
an  ancient  guildry,  made  in  1852,  whereby, 
inter  alia,  the  terms  of  admission  of  sons-in-law 
were  regulated,  fell  to  be  construed  in  con- 
formity with  previous  usage  of  the  guildry, 
and  that  a  son-in-law  could  not  be  admitted 
a  member  of  the  incorporation  as  a  son-in-law, 
after  his  wife's  death.  Morris  v.  Guildry  of 
Dunfermline,  1866,  4  M.  457  ;  38  J.  208* 

8.  Aliment  —  Withdrawal  by  Corpora- 
tion.— A  corporation  possesses  a  discretionary 
power  of  withdrawing  the  aliment  granted  from 
their  funds  to  the  widows  of  freemen.  Paterson 
v.  Skinners  of  Edinburgh,  10  Feb.  1803,  F.  C. ; 
M.  "Aliment"  App.  No.  6. 


9.  Aliment— Claim  by  Destitute  Member. 

— A  corporation  having  a  common  fund  raised 
from  entry  money  of  members  was  in  use  to 
make  allowances  therefrom  to  destitute  mem- 
bers and  widows.  Held  that  this  was  a  charit- 
able fund  on  which  a  sick  and  destitute 
member  had  no  legal  claim  for  aliment. 
Thomson  v.  Incorporation  of  Mary's  Chapel, 
1838,  16  S.  842 ;  13  Fac.  550* 

10.  Burgh  Reform  Act  1833— Heriot's 
Hospital — Held  that,  under  the  terms  of  the 
will,  and  the  statutes  of  foundation  of  Heriot's 
Hospital,  a  share  in  the  governorship  was  not 
bestowed  upon  the  representatives  of  the 
incorporated  trades  of  Edinburgh  except  in 
their  character  of  members  of  the  town  council  ; 
and  as  they  were  deprived  of  that  character  by 
the  Burgh  Reform  Act,  3  and  4  Will.  iv.  c.  76, 
they  had  no  longer  right  to  be  governors. 
Trades  of  Edinburgh  v.  Governors  of  Heriot's 
Hospital,  1836,  14  S.  873  ;  11  Fac.  720* 

11.  By-Laws  —  Apprenticeship.  —  The 

Faculty  of  Procurators  in  Glasgow  held  entitled 
to  make  a  rule,  that  no  one  should  be  admitted 
as  a  member  or  entitled  to  practise  in  any  of 
the  local  courts,  unless  he  had  served  an 
apprenticeship  of  five  years  with  a  member  of 
the  body.  Dinning  v.  Procurators  of  Glasgoxc, 
1817,  Hume  166. 

12.  By-Laws  — Society  of  Writers  to 
Signet— Scale  of  Fees. — A  regulation  of  the 
society  of  writers  to  the  signet  prohibited 
members  subscribing  signet  letters  except 
for  certain  fees.  Effect  was  given  to  this  rule 
by  the  courts,  and  interdict  was  granted. 
Later  the  offender  was  suspended  for  breach 
of  interdict,  but  reponed  alter  apology.  The 
original  judgment  was  then  reversed  and  the 
party  assoilzied.  Question,  whether  the  society 
was  a  corporation?  Writers  to  the  Signtt  v. 
Grahame,  1823,  2  S.  214  ;  1824,  2  S.  764  ; 
1824,  3  S.  237;  1825,  3  S.  517;  1825, 
1W.&S.  538 * 

13.  By-Laws— Validity— Association  of 
Corporations. — Where  nine  corporations  were 
in  the  practice  of  meeting  as  an  aggregate  body, 
and  of  making  by-laws  relative  to  the  general 
interest,  and  a  question  arose  as  to  the  validity 
of  certain  new  oy-laws,  held  that  as  they  had 
been  approved  of  by  a  majority  of  each  of  the 
trades  separately  as  well  as  by  a  majority  of 
the  aggregate  body,  and  were  not  in  themselves 
illegal,  they  were  binding  on  the  minority, 
although  it  was  alleged  that  the  aggregate 
body  was  a  mere  fraternity,  and  therefore 
unanimity  was  requisite.  Hill  v.  Fairweather, 
1823,  2  S.  569. 

14.  By-Laws— Enforceable  by  Member's 
Widow.  —  Where  a  corporation  has  by  its 
by-laws  fixed  rates  of  annuity  payable  to 
different  classes  of  decayed  members  and 
widows,  a  widow  is  entitled  to  enforce  her 
claim  as  a  matter  of  right,  and  is  not  bound  to 
accept  the  allowance  as  a  payment  depending 
on  the  pleasure  of  the  corporation.  Fleshers  of 
Glasgmo  v.  Scotland,  1 828,  3  W.  &  S.  209.  Affg. 
4  S.  405  ;  1  Fac.  276. 
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15.  By-Laws  —  Liability  to  Member.— 

Circumstances  in  which  the  member  of  an 
incorporation,  established  mainly  for  support 
of  its  poor  members,  was  held  not  entitled  to  a 
particular  rate  of  superannuated  allowance 
under  a  set  of  regulations  to  which  he  had 
conformed,  but  which  had  been  rescinded,  and 
another  scheme  substituted  in  their  place. 
Corstorphine  v.  Trades  of  Calton,  1834,  12  S. 
397. 

16.  By-Laws— Faculty  of  Procurators- 
Scale  of  Charges— Effect  of  Monopoly.— 

The  Faculty  of  Procurators  of  Glasgow  having 
by  charter  a  monopoly  only  of  practising  in  the 
local  courts  have  no  power  to  make  by-laws 
regulating  the  fees  for  conveyancing,  which 
shall  bind  its  members.  Question,  whether  it 
have  power  absolutely  to  fix  charges  for  the 
business  of  which  it  has  a  monopoly.  Galloway 
v.  Ranken,  1864,  2  M.  1199  ;  36  J.  601* 

17.  Clerk — Tenure. — A  corporation  who 
has  elected  a  clerk  ad  vitam  ant  culpam,  has 
no  power  to  name  an  assistant  and  successor  to 
him  without  his  consent,  although  unable, 
from  indisposition,  to  execute  the  duties. 
Abercromby  v.  Incorporation  of  Goldsmiths  of 
Edinburgh,  19  Nov.  1802,  F.  C. ;  M.  13154. 

18.  Constitution— Corporate  Privileges- 
Presumption. — In  a  question  between  the 
corporation  of  w rights,  Dundee,  and  certain 
carpenters  there,  held  that  although  the  cor- 
poration had  no  charter,  yet,  as  they  had 
enjoyed  the  privileges  of  a  corporation  from 
time  immemorial,  it  was  to  be  presumed  that 
they  had  originally  possessed  a  charter  or  seal 
of  cause.  skirving  v.  Smellie,  19  Jan.  1803, 
F.  C. ;  M.  10921. 

19.  Constitution. — Circumstances  held  not 
to  entitle  an  association  to  the  privileges  of  an 
incorporation.  Dempster  v.  Seamen  of  Dundee, 
1831,  9  S.  313. 

20.  Constitution— Liability  on  BilL—  A 
charge,  having  been  given  on  a  bill,  granted  to 
a  party  as  deacon  of  an  alleged  corporation  in 
satisfaction  of  expenses  in  an  action  for  breach 
of  corporation  privileges,  decerned  for  in 
absence  against  a  third  party,  a  bill  of  suspen- 
sion, upon  the  allegation  that  the  body  was 
not  a  legal  corporation,  passed  on  caution. 
Trotter  v.  Dores,  1833,  12  S.  161. 

21.  Constitution.  —  The  Faculty  of 
Physicians  and  Surgeons  in  Glasgow  held  to  be 
a  corporation.  University  of  Glasgow  v. 
Physicians  of  Glasgow,  1834,  13  S.  9  ;  10  Fac. 
6  ;  1835,  2  3.  &  M'L.  275 ;  1837,  15  S.  736 ; 
1840,  1  Rob.  397  * 

22.  Constitution— Charter  from  Lord  of 
Regality. — The  incorporation  of  Fleshers  of 
Canongate,  in  virtue  of  a  seal  of  cause  obtained 
from  the  Lord  of  Regality  of  the  burgh  of 
Canongate,  on  which  possession  had  followed, 
and  which  had  been  judicially  recognised,  held 
entitled  to  exclusive  corporate  privileges, 
although  the  Lord  of  Regality  had  no  express 
authority  from  the  Crown  grants  to  confer 


such  privileges.    Fleshers  of  Canongate  v.  Wight, 
1835,  14  a  135  ;  11  Fac.  110. 

23.  Constitution  —  Construction.  —  Held 
that  a  society  "  for  promoting  Christian  know- 
ledge," incorporated  by  letters  patent,  was 
associated  by  its  constitution  with  the  Estab- 
lished Church,  and  that  it  was  unlawful  to 
appoint  for  the  execution  of  its  purposes  those 
who  were  not  members  of  that  church.  Bonar 
v.  Society  for  Promoting  Christian  Knowledge, 
1846,  8  D.  660 ;  18  J.  337. 

24.  Constitution— Railway  Company  — 
Lands  Clauses  Act  1845,  s.  67— Consigna- 
tion of  Purchase  Money.  —  Held  that  a 
railway  company  is  not  a  corporation  in  the 
sense  of  s.  67  of  the  Lands  Clauses  Act  1845, 
so  as  to  make  consignation  in  bank  necessary 
of  money  paid  to  it  for  land  taken  from  it 
under  statutory  powers.  Caledonian  Rly.  Co. 
v.  City  of  Glasgow  Union  Rly.  Co.,  1869,  7  M. 
1072 ;  41  J.  605  * 

25.  Constitution— Infirmary— Voting  at 
Meetings. — Under  the  rules  of  the  corporation 
of  the  Edinburgh  Royal  Infirmary,  held  (1) 
that  only  one  member  of  a  firm  contributing 
the  necessary  amount  was  entitled  to  vote  at 
meetings,  and  (2)  that  joint-contributors  were 
entitled  to  a  vote  each,  provided  their  con- 
tribution when  divided  by  their  numbers  left 
a  qualifying  amount  for  each  contributor. 
Walker  v.  Law,  1872,  11  M.  199  ;  45  J.  122  * 

26.  Contribution  to  Minister's  Stipend- 
Statutory  Relief, — Circumstances  in  which 
certain  corporations  of  a  burgh  were  held  to  be 
inferentially  relieved  by  statute  from  contri- 
buting to  the  support  of  a  parish  minister. 
Trinity  House  of  Leith  v.  Duff,  1865,  3  M. 
(H.  L.)  15 ;  4  Macq.  926 ;  37  J.  369* 

27.  Disposal  of  Funds  —  Division  by 
Majority. — Held  incompetent  for  a  majority 
of  a  corporation  which  was  possessed  of  bank 
stock  to  divide  a  bonus  among  the  existing 
members.  Hotoden  v.  Corporation  of  Goldsmiths, 
1840,  2  D.  996  ;  15  Fac.  1064  * 

28.  Disposal  of  Funds— Contribution  of 
Corporate  Funds  to  Widows'  Scheme.— 

Held  ultra  vires  of  the  society  of  solicitors 
before  the  supreme  courts,  under  their  contract 
and  charter  of  incorporation,  to  appropriate  a 
sum  out  of  their  accumulated  funds,  and  a 
proportion  of  the  annual  contributions  of 
members  and  of  the  money  payable  by  new 
entrants,  to  a  widows'  scheme,  the  benefits  of 
which  were  restricted  to  such  members  as 
contributed  to  it.  Henderson  v.  Solicitors  of 
Supreme  Courts,  1844,  3  Bell  1;  16  J.  457. 
Revg.  4  D.  370  ;  14  J.  134* 

29.  Disposal  of  Funds— Title  to  Object — 

Held  that  the  widow  of  a  member,  entitled  to 
an  annuity,  had  a  good  title  to  object  to  resolu- 
tions of  a  corporation  appropriating  the  funds 
to  members  of  a  certain  age  and  diminishing 
the  annuities  of  widows.  Rodgers  v.  Tailors  of 
Edinburgh,  1842,  5  D.  295  ;  15  J.  110* 

30.  Disposal  of  Funds—Title  to  Object— 

A  minute  of  a  body,  which  assumed  the  title 
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and  claimed  the  privileges  of  an  incorporated 
trade  of  a  burgh,  resolving  to  divide  the  funds, 
reduced  as  illegal,  in  an  action  at  the  instance 
of  an  individual  who  was  not  entitled  to  aid 
from  the  funds  of  the  incorporation,  but  had 
merely  paid  entry  money  in  order  that  he 
might  exercise  the  trade  within  the  burgh. 
Alexander  v.  Crabb,  1842,  5  D.  127  ;  15  J.  15  * 

31.  Disposal  of  Funds  —  Beneficial  In- 
terest—Annuity to  Widow— Title  to  Sue. 

— The  widow  of  a  deceased  member,  and  as 
such  an  annuitant  on  the  funds  of  an  incor- 
poration, brought  a  suspension  and  declarator 
against  the  incorporation,  on  the  allegation 
that  they  were  diminishing  her  security  for 
her  annuity,  by  illegally  appropriating  the 
corporation  funds.  An  offer  was  made  by  the 
incorporation  to  purchase  an  annuity  for  her 
—of  the  full  value  to  which  she  was  entitled — 
in  an  insurance  office,  or  in  the  Government 
funds,  which  offer  she  declined.  Held  that 
she  had  a  title  to  sue,  and  that  her  declinature 
of  the  offer  did  not  invalidate  it.  Morrison 
v.  Fleshers  of  Edinburgh,  1853,  16  D.  86 ;  26 
J.  5a* 

32.  Disposal  of  Funds  —  Dissolution  of 
Corporation— Contingent  Interests.  —  The 
members  of  a  trade  corporation,  which  had  lost 
its  exclusive  privileges  by  9  and  10  Vict.  c.  17, 
executed  a  trust  deed  for  winding  up  its  affairs 
and  dividing  the  balance  of  funds  among 
themselves.  This  deed  was  reduced  at  the 
instance  of  an  apprentice  who  offered  himself 
as  a  member,  on  the  ground  that  there  were 
contingent  interests  to  protect  and  that  the 
members  were  administrators  and  not  pro- 
prietors of  the  funds.  Thomson  v.  Candlemakers 
of  Edinburgh,  1855,  17  D.  765 ;  27.  J.  332  * 

33.  Disposal  of  Funds  —  Abolition  of 
Exclusive  Trading— Act  9  and  10  Vict 
C.  17. — An  incorporation  which  had  been  in  the 
immemorial  practice  to  make  charitable  pay- 
ments to  persons  connected  with  the  incorpora- 
tion, proposed  a  scheme  of  annuities  to  members 
by  which  the  funds  would  be,  in  process  of 
time,  exhausted.  Every  person  interested 
concurred  in  this  scheme,  and  the  Crown  did 
not  object.  Held  that  the  court  had  no  power, 
under  the  stat.  9  and  10  Vict.  c.  17  (an  Act  for 
the  abolition  of  the  exclusive  privilege  of 
trading  in  burghs  in  Scotland),  to  sanction 
such  a  scheme.  Observed,  that  the  "manage- 
ment and  application"  of  the  funds  contem- 
plated by  the  statute  implied  the  continued 
existence,  and  not  the  extinction,  of  corpora- 
tions. Wrights  of  Leith,  1856,  18  D.  981 ; 
28  J.  417  * 

34.  Disposal  of  Funds  —  Sanction  of 
Court. — New  by-laws  of  a  corporation,  which 
were  intended  not  to  extinguish  the  funds, 
but  to  perpetuate  their  charitable  application 
— one  purpose  being  the  education  oi  children 
of  destitute  members  —  sanctioned  by  the 
court.  Guildry  of  Arbroath,  1856,  18  D.  1207  ; 
28  J.  612. 

35.  Disposal  of  Funds— "Patriotic  Pur- 
poses "  —  Sanction   of  Court  —  A  burgh 


trading  corporation  applied  to  the  court,  under 
the  Act  9  and  10  Vict.  c.  17,  to  have  new  regula- 
tions sanctioned  for  the  future  management 
of  the  funds  and  application  of  their  income. 
The  court  refused  to  allow  "patriotic  pur- 
poses "  to  stand  as  among  the  objects  to  which 
the  surplus  revenue  might  be  applied,  and 
substituted  "good  and  pious  uses,"  "tending 
to  the  advancement  of  the  common  weal  of  the 
burgh,"  which  were  sanctioned  by  their  letter 
of  guildrv.  Incorporation  of  Skinners  of  Glasgow, 
1857,  20 "D.  211;  30  J.  115* 

36.  Disposal  of  Funds— Contribution  to 
Educational  Institution.— The  funds  of  the 
corporation  of  wrights  of  Glasgow  were,  by  its 
seal  of  cause,  destined  "  to  be  bestowed  upon 
the  common  charges  of  their  craft,  and  to  the 
support  of  poor  brethren  thereof."  Held  not 
ultra  vires  in  the  corporation  to  vote  £100 
towards  an  industrial  institution  to  be  founded 
in  the  burgh  for  the  education  of  destitute 
boys.  Anderson  v.  Wrights  of  Glasgow,  1865, 
3  M.  (H.  L.)  1 ;  37  J.  236  * 

37.  Election  of  Deacon— Vote  of  Minor. 

— A  minor  cannot  vote  in  the  election  of  a 
deacon  of  an  incorporation  of  a  royal  burgh. 
Ogilvy  v.  Mags,  of  Edinburgh,  6  Feb.  1810,  F.  C.* 

38.  Election  of  Deacon— Members  not 
Called  as  Parties. — In  a  complaint  against 
a  town  council  for  receiving  a  deacon  and 
colleague  alleged  not  to  have  been  duly  elected 
by  the  corporation,  and  to  have  it  so  found 
that  the  petitioners  were  the  only  true  deacon 
and  office-bearers,  held  not  a  valid  objection 
that  the  members  of  the  corporation  were  not 
called  as  parties.  Hope  v.  Mags,  of  Selkirk, 
1826,  4  S.  409  ;  1  Fac.  284. 

39.  Election  of  Deacon— Qualification  to 
Vote. — In  a  disputed  election  of  the  deacon 
and  colleague  of  a  corporation  of  a  royal  burgh, 
held  that  the  votes  of  persons  regularly  qualified 
to  be  admitted  freemen,  and  only  for  the  first 
time  admitted  on  the  day  of  election,  were  not 
objectionable  on  the  ground  of  temporary  non- 
residence  in  the  interval  between  the  expiry  of 
their  apprenticeship  and  the  date  of  admission. 
Hope  v.  Mags,  of  Selkirk,  1827,  5  S.  749 ;  2  Fac. 
528. 

As  to  admission  of  seal  of  cause  entered  in 
books  of  corporation  as  evidence  in  the  question 
as  to  admission  of  freemen,  see  Hope  v.  Mags, 
of  Selkirk,  1827,  4  Mur.  391. 

40.  Election  of  Deacon— By-Law— Viola- 
tion.— Held  that,  as  in  the  earliest  existing 
record  of  the  joint  corporation  of  wrights  and 
coopers  in  Aberdeen,  a  prior  law,  dated  in 
1694,  was  "homologated  and  approven,"  ordain- 
ing that  a  wright  and  a  cooper  should  be 
chosen  deacon  alternately  each  year;  and  as 
both  prior  and  subsequent  to  1694,  a  usage  in 
conformity  with  this  law  prevailed  down  to 
1833,  when,  by  a  vote  of  the  majority,  a 
resolution  was  made  that  the  rotation  should 
no  longer  continue,  such  resolution  was  ultra 
vires  of  the  majority,  and  an  election  following 
on  it  was  illegal.  Gray  v.  Smith,  1836,  14  S. 
1062;  11  Fac.  876. 


1191 


COEPOEATION 


1192 


41.  King's  Freemen— Partnership. —A 

king's  freeman  may  be  assumed  as  a  partner 
by  a  member  of  an  incorporation  who  has 
become  bound  not  to  pack  or  peel  with 
unfreemen,  or  to  be  connected  with  any 
person  not  first  admitted  a  freeman  thereof. 
Macewan  <b  Ferguson  v.  Davidson.  27  June  1816. 
F.C. 

42.  King's  Freemen  —  Partnership  — 
Privileges. — A  king's  freeman,  being  ignorant 
of  the  business  of  a  tailor,  is  not  entitled  to 
carry  on  that  trade  within  burgh  by  entering 
into  partnership  with  an  un freeman,  and 
employing  unfreemen  as  workmen.  Tailors  of 
Aberdeen  v,  Munro,  1831,  9  S.  291 ;  6  Fac. 
200. 

43.  King's    Freemen  —  Privileges.  —  A 

king's  freeman,  who  works  with  his  own  hands, 
may  do  so  within  the  bounds  of  any  corpora- 
tion, though  not  resident  there.  Incorporation 
of  St.  Mary's  Chapel  v.  Cormick,  30  Jan.  1814, 
F.  C. 

44.  King's  Freemen— Privileges.  —  Held 
that  a  discharged  soldier  is  not  entitled  to  act 
as  a  surgeon,  physician,  or  apothecary  within 
the  limits  of  the  privilege  of  the  Faculty  of 
Physicians  and  Surgeons  in  Glasgow,  without 
a  diploma  from  them ;  but  observed,  that  he 
might  carry  on  trade  as  a  drug-seller,  if  apt 
ana  able,  without  a  diploma.  Physicians  of 
Glasgow  v.  Gray,  1817,  Hume  166. 

45.  King's  Freemen— Privileges— Local 
Limitation. — King's  freemen  are  not  limited, 
in  the  exercise  of  their  trade,  to  the  bounds  of 
the  corporation  where  they  reside.  Wrights  <L- 
Masons  of  Portsburqh  v.  Chalmers,  22  Nov.  1804, 
F.  C. ;  M.  "Privilege"  App.  No.  3;  17  Jan. 
1809,  F.  C. 

46.  King's  Freemen— Privileges— Extent 
o£ — Held  that  the  privilege  of  king's  freemen 
is  not  limited  to  one  city,  town,  or  place, 
but  that  it  is  competent  to  such  freemen  to 
exercise  their  trades  in  as  many  cities,  towns, 
or  places  as  they  could  actually  and  bona  fide 
exercise  such  trades  in.  Davies  v.  Craig,  1842, 
4  D.  1230. 

47.  King's  Tradesmen  —  Privileges.  — 

King's  tradesmen  holding  their  appointment 
from  the  officers  of  the  royal  household  merely, 
are  not  entitled  to  exemption  from  burghal 
prestations,  as  if  they  held  commissions  under 
the  Privy  Seal  containing  a  clause  of  exemp- 
tion. Mags,  of  Edinburgh  v.  Marshall  <&  Sons, 
1830,  8  S.  554  ;  5  Fac  436. 

As  to  exemption  of  freemen  fleshers  of 
Canongate  from  local  customs,  see  Fleshers  v. 
Mags,  of  Canongate,  1826,  4  S.  751. 

48.  King's  Freemen— Qualification— Son 
of  Discharged  Becruit. — Held  that  the  son  of 
a  "  recruit "  who  had  served  for  four  months, 
but,  being  unfit  for  service,  was  discharged,  was 
entitled  to  the  benefit  of  the  Act  24  Geo.  in. 
c.  6.  Fleshers  of  Dundee  v.  Woodcock,  24  Feb. 
1808,  F.  C. ;  M.  "Burgh  Royal "  App.  No.  20. 

49.  King's  Freemen— Qualification.—  To 
entitle  a  militiaman  to  exercise  his  trade  within 


the  bounds  of  a  corporation,  under  the  Act  37 
Geo.  ni.  c.  103,  it  is  sufficient  that  he  has  been 
on  actual  service  for  three  years,  and  is 
married  ;  and  it  is  of  no  consequence  whether 
his  marriage  is  entered  into  before  or  after  the 
period  of  his  service ;  and  the  militia  is  held 
to  be  on  actual  service  when  embodied  and 
training.  Kirhwood  v.  Tailors  of  Cannongate, 
19  Jan.  1811,  F.  C.  Moodie  v.  Gibson,  17  Dec. 
1822,  F.  C. ;  2  S.  94. 

50.  King's  Freemen  —  Qualification.—  A 
corporal  of  militia  for  the  county  of  the  city 
of  Edinburgh  having  volunteered  his  services, 
and  served  at  Musselburgh,  in  terms  of  the  Act 
54  Geo.  in.  c.  19,  held  entitled  to  the  privileges 
of  a  freeman.  Glass  v.  Hunter,  1822,  1  S.  App. 
128. 

51.  King's  Freemen  — Qualification.  — A 
local  militiaman,  who  has  never  been  on 
service  out  of  his  county,  but  only  on  the 
usual  permanent  duty  within  it,  is  not  entitled 
to  the  privileges  of  a  king's  freeman.  Coopers 
of  Glasgow  v.  Grant,  23  Feb.  1822,  F.  C. ;  1  S. 
350.  M'Aulay  v.  Shoemakers  of  Dumbarton, 
1824,  3  S.  210.  Garvie  v.  Hammerm&n  of  Perth, 
1832,  10  S.  756 ;  7  Fac.  572. 

52.  King's  Freemen— Qualification.— The 
daughter  of  a  soldier  may  carry  on  any  trade 
within  burgh  for  which  she  is  apt  and  qualified, 

Erovidcd  she  be  bona  fide  employed  in  it ;  but 
er  husband  is  not  entitled  to  this  privilege. 
Coggan  v.  Tailors  of  Edinburgh,  1823,  2  S.  111. 
Bakers  of  Perth  v.  Boss,  1812,  Hume  163. 

53.  King's  Freemen  —  Qualification  — 
Military  Service.— Although  a  local  militia- 
man of  the  county  of  Perth  was  called  out  on 
two  occasions  to  suppress  riots  within  the 
county,  and  did  duty  which  was  recognised  as 
part  of  the  duty  of  ordinary  training,  held  not 
to  amount  to  actual  service  within  the  meaning 
of  42  Geo.  in.  c.  68,  or  54  Geo.  in  c.  19,  so  as 
to  entitle  him  to  exercise  the  trade  of  a  black- 
smith within  the  burgh  of  Perth.  Garvie  v. 
Hammermen  of  Perth,  1832,  10  S.  756 ;  7  Fac. 
572. 

54.  King's  Freemen  —  Qualification  — 
Evidence. — In  an  action  by  a  corporation  of 
wrights  against  a  king's  freeman  for  infring- 
ing on  their  exclusive  privileges,  held  that  an 
admission  that  he  had  been  for  several  months 
past,  and  still  was,  in  a  course  of  employment 
by  the  public  in  making  and  repairing  a  great 
variety  of  furniture  and  other  articles  connected 
with  their  trade,  was  sufficient  to  establish  that 
he  was  "  apt  and  able,"  in  the  meaning  of  the 
stat.  56  Geo.  in.  c.  67,  and  therefore  he  was 
assoilzied.  Maclennan  v.  Grant,  1838,  16  S. 
1216. 

55.  King's  Freemen  —  Qualification.  — 

Service  within  Britain  for  nine  months  by  a 
party  enlisted  there  to  serve  in  His  Majesty's 
Canadian  Regiment  of  Fencible  Infantry  in 
North  America,  found,  under  s.  3  of  56  Geo. 
in.  c.  67,  not  to  entitle  his  son  to  carry  on 
trade  as  a  baker  within  the  royalty  of  Glasgow, 
without  being  free  of  the  incorporation  of 
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bakers.  M'Pherson  v.  Bakers  of  Glasgow.  1834, 
13  S.  203. 

56.  King's  Freemen— Regulations  of  Cor- 
poration.— A  king's  freeman  exercising  a  trade 
within  burgh  must  obey  the  regulations  as  to 
the  mode  of  exercising  it  Fleshers  of  Hadding- 
ton v.  Sandie,  26  Jan.  1819,  F.  C. 

57.  King's  Freemen— Rules  of  Corpora- 
tion.— A  king's  freeman  exercising  a  trade 
within  burgh  must  conform  to  the  rules 
imposed  on  all  freemen ;  and  therefore,  where 
it  is  a  rule  that  meat  shall  be  sold  only  in 
public  market,  he  must  obey  it ;  and  held  that 
a  rent  of  £6  for  a  stall  in  that  of  Haddington 
was  not  exorbitant.  Hunter  v.  M'Nab,  1822, 
1  S.  529. 

58.  King's  Freemen— Rights  of  Trading. 

—A  discharged  soldier  is  entitled  to  carry  on 
within  burgh  the  trade  of  buying  old  clothes, 
repairing  and  selling  them  again,  and  occasion- 
ally making  new  articles  of  a  coarser  descrip- 
tion, although  not  capable  of  making  clothes 
himself  personally,  provided  he  actually  carry 
on  the  business  for  his  own  behoof;  and 
observed,  that  where  this  is  the  case,  a  special 
proof  that  a  soldier  is  apt  and  fit  for  the  trade 
should  not  be  allowed.  Tailors  of  Glasgow  v. 
M'Kenna,  1828,  6  S.  972  ;  3  Fac.  1002. 

59.  Liability  of  Officials  — Corporation's 
Debts  to  a  Member.— An  action  by  a  member 
of  a  corporation  against  the  deacon  and  box- 
master  personally,  for  repayment  of  sums  paid 
by  authority  of  the  corporation,  is  incom- 
petent.     Thomson    v.    Lxndsay,    1825,    4    S. 

60.  Payment  of  Dues— Exemption  during 
Illness. — Held  that  illness,  entitling  a  member 
to  relief  from  the  funds,  elided  the  irritancy  of 
his  rights  consequent  on  not  paying  his  annual 
contributions.  JBoyes  v.  Tailors  of  Canongate, 
1834,  6  J.  481  * 

61.  Privileges— Clerks  to  the  Signet— 

Held  (1)  that  the  society  of  clerks  to  the  signet 
cannot  increase  their  fees  for  writs  passing  the 
signet ;  (2)  that  they  have  the  exclusive  privilege 
of  preparing  and  signing  all  signet  letters,  and 
of  signing  all  summonses  passing  the  signet. 
and  of  libelling  and  preparing  all  privileged 
summonses  which  pass  the  signet  upon  a  bill ; 
but  (3)  that  they  have  no  exclusive  privilege 
of  libelling  ordinary  summonses  which  do  not 
require  to  be  passed  on  a  bill,  and  no  right  to 
prohibit  the  members  from  signing  any  such 
summonses,  although  the  libel  may  be  written 
or  drawn  by  others,  upon  receiving  the  fees 
for  revising  or  framing  the  formal  part  of  the 
summons  and  authenticating  the  same  by  their 
signature,  for  which  part  they  are  responsible ; 
(4)  that  bills  of  advocation  and  suspension  may 
be  prepared  and  signed  by  the  practitioner, 
whether  a  clerk  to  the  signet  or  agent,  but 
they  must  have  marked  on  them  when  carried 
to  the  signet  the  name  of  the  writer  to  the 
signet  by  whom  the  letters  are  to  be  expede  ; 
and  (6)  that  the  society  may  prohibit  their 
members  from  entering  into  any  partnership 


by  which  the  exclusive  privileges  of  the  society 
may  be  extended  to  persons  not  belonging  to 
it,  but  they  cannot  prevent  them  from  entering 
into  partnership  with  regard  to  other  matters. 
Solicitors  v.  Clerks  to  the  Signet,  25  Feb.  1800, 
F.  C. ;  M.  "  College  of  Justice  "  App.  No.  1. 

62.  Privileges  — Solicitors  — Advocates' 
Clerks. — Advocates'  first  clerks  are  entitled  to 
practise  as  agents  before  the  Court  of  Session, 
etc,  without  becoming  members  of  the  society 
of  solicitors  incorporated  by  Act  of  Parliament. 
Society  of  Solicitors  v.  Moffat,  27  June  1812, 
F.C. 

63.  Privileges— Writers  to  the  Signet— 
Enforcement,  Mode  o£  —  The  society  of 
writers  to  the  signet  is  not  entitled  to  enforce 
observance  of  their  regulations,  by  stopping 
letters  at  the  Signet  Office.  Writers  to  the 
Signet  v.  Gardner,  21  June  1814,  F.  C. 

64.  Privileges— Society  of  Solicitors.— It 

is  the  privilege  and  practice  of  the  Court  of 
Session  to  regulate  the  accommodation  for  the 
different  bodies  composing  the  College  of 
Justice ;  and  the  corporation  of  solicitors  has 
no  right  to  demand  special  accommodation  ;  and 
an  action  at  their  instance  to  have  it  found 
that  they  had  a  right  with  any  other  class  of 
practitioners  to  possess  the  area  set  apart  for 
practitioners  and  others,  held  incompetent. 
Solicitors  in  the  Supreme  Courts  v.  Writers  to  the 
Signet,  1825,  1W.&S.  348.    Affg.  2  S.  753. 

65.  Privileges— Solicitors  of  Edinburgh.— 

The  society  of  solicitors  before  the  sheriff  and 
inferior  courts  of  Edinburgh  have  no  privilege 
to  exclude  others  from  being  admitted  to 
practice  before  the  Sheriff  Court  of  Leith. 
Solicitors  of  Edinburgh  v.  Smellie,  1828,  7  S. 
134 ;  1830,  4  W.  &  S.  370. 

66.  Privileges  —  Procurators  in  Sheriff 
Court— Eoyal  Charter— Action  of  Seduc- 
tion.— An  association  of  procurators  enjoyed 
for  more  than  a  century  the  exclusive  privilege 
of  practising  in  the  inferior  courts  of  Edinburgh 
under  regulations  made  by  the  judges  of  these 
courts.  They  obtained  a  royal  charter  ratify- 
ing these  regulations,  and  containing  a  special 
grant  of  the  exclusive  right  of  practising  ;  and 
possession  thereafter  continued  unchallenged 
for  more  than  forty  years.  Held  (1)  that 
parties  who,  but  for  the  exclusive  privileges, 
would,  under  A.  S.  Nov.  1825,  have  been 
qualified  to  be  admitted  procurators,  had  a 
title  to  reduce  the  charter;  but  (2)  that  the 
charter  was  not  reducible  as  ultra  vires  of  the 
Crown,  or  in  violation  of  the  public  law  against 
monopolies.  M'Andreio  v.  Solicitors  of  Edin- 
burgh, 1833,  11  S.  804  ;  8  Fac.  493. 

67.  Privileges  —  Procurators  in  Sheriff 
Court  — Institution  of  Additional  Sheriff 
Court. — When  an  additional  sheriff-substitute 
for  Aberdeenshire  was  appointed  with  a 
court  at  Peterhead,  the  writers  in  that 
place  not  being  qualified  by  A.  S.  11  July 
1839,  the  court,  repelling  objections  by  the 
society  of  advocates  of  Aberdeen,  who 
claimed   exclusive    rights   of    Sheriff  Court 
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practice  in  Aberdeenshire,  passed  an  Act  of 
Sederunt  authorising  the  sheriff  to  admit 
those  whom  he  should  find  to  be  qualified  as 
procurators  before  the  court  at  Peterhead. 
Gray  v.  Advocates  of  Aberdeen,  1841,  3  D.  813. 

68.  Privileges— Procurators  in  Sheriff 
Court — Interdict.— A  sheriff  having,  in  dis- 
regard of  the  exclusive  privileges  of  a  body 
of  procurators  incorporated  by  royal  charter, 
admitted  certain  parties  to  act  as  procurators 
before  him,  the  court  granted  interdict  against 
the  sheriff  and  these  parties.  Procurators  of 
Glasgow  v.  Douglas,  1851,  14  D.  280 ;  24  J. 
132  ;  1  Stuart  222. 

69.  Privileges— Extent  of  Monopoly— Pee 
for  Apprentices. — A  bond  granted  by  a  mantua- 
maker  undertaking  to  pay  to  the  corporation  of 
tailors  a  fee  for  every  apprentice  taken  by  her 
was  not  enforceable,  since  mantua-makers  were 
not  bound  to  enter  the  corporation  of  tailors. 
Porteous  v.  Maxwell,  3  June  1801,  F.  C. ; 
M.  "Burgh"  App.  No.  9. 

70.  Privileges— Retail  Trade  no  Infringe- 
ment of  Goldsmiths'  Monopoly.— Members 
of  the  merchant  guild  held  entitled,  in  a  question 
with  the  corporation  of  goldsmiths,  to  import 
made  articles  of  gold  and  silver  work,  and  to  sell 
and  retail  the  same  in  the  shops  kept  by  them, 
but  not  entitled  to  manufacture  or  share  in  the 
profits  of  the  manufacture  of  goods  which  it  is 
the  privilege  of  the  goldsmiths  to  manufacture. 
Goldsmiths  of  Edinburgh  v.  Cunninghame,  2  Mar. 
1802,  F.  C. ;  M.  "  Burgh  Royal »  App.  No.  10  ; 
Hume  162. 

71.  Privileges— Extent  of  Monopoly.— 

The  weavers  of  Lanark,  under  the  seal  of  cause 
ordaining  "  that  nae  person  or  persons  within 
the  burgh  be  admitted  or  suffered  to  work  as 
inf reemen  of  the  said  craft,  or  to  set  up  looms, 
booths,  or  working  houses,  without  they  be 
admitted  by  the  said  craft,"  held  not  entitled  to 

Erohibit  persons  within  the  burgh  not  admitted 
y  the  craft  from  weaving  cotton  cloth  for 
employers  without  the  burgh ;  and  observed, 
that  the  exclusive  privilege  must  be  confined 
to  the  kind  of  weaving  known  at  the  date  of 
the  seal  of  cause,  and  not  extended  to  that 
subsequently  invented.  Weavers  of  Lanark  v. 
Porteous,  6  Mar.  1804,  F.  C. ;  M. "  Burgh  Royal " 
App.  No.  16. 

72.  Privileges— Extent  of  Monopoly.— A 
coachmaker  may  make,  within  burgh,  ironwork 
for  carriages  built  and  sold  by  himself,  though 
not  a  member  of  the  incorporation  of  hammer- 
men. Hammermen  of  Ganongate  v,  Carfrae, 
11  Dec.  1807,  F.  C. ;  M.  "Burgh  Royal"  App. 
No.  18. 

73.  Privileges— Retail  Trade.—  Held  that 
a  person  not  free  of  the  tailor  craft  may  sell, 
in  a  shop  within  burgh,  clothes  made  by  free- 
men tailors,  and  may  take  commissions  to  get 
clothes  so  made.  Craig  v.  Forrester,  26  Jan. 
1808,  F.  C. ;  M.  "Burgh  Royal »  App.  No.  19. 

74.  Privileges— Infringement— Held  that 
a  society  formed  by  a  number  of  the  inhabit- 
ants of  Perth  to  establish  a  bakehouse  out  of 


the  burgh,  and  supply  themselves  and  their 
families  with  bread  within  the  burgh,  was  not 
contrary  to  the  privileges  of  the  corporation  of 
bakers.      Bakers  of  Perth  v.  Gloag  db  Others, 

5  July  1808,  F.  C;  M.  "Burgh  Royal*  App. 
No.  22. 

75.  Privileges— Supplying  Retail  Dealers. 
— A  person  not  a  member  of  the  corporation  of 
bakers  of  a  royal  burgh,  who  had  a  bakehouse 
without  the  burgh,  held  entitled  to  send  bread 
into  the  burgh  to  persons  commissioning  it 
from  him,  though  they  be  retailers  of  bread 
within  the  burgh.  Bakers  of  Haddington  v. 
Smith,  10  June  1808,  F.C. ;  M.  "Privilege" 
App.  No.  4. 

76.  Privileges  —  Retail  Trade.  —  Bread 
baked  without  a  burgh  may  be  sent  into  the 
burgh  to  such  of  the  inhabitants  as  have 
ordered  it,  and  consume  it,  or  retail  it  for 

Srofit,  provided  the  bakers  without  burgh 
erive  no  profit  from  such  retailing ;  and  it 
may  be  also  sold  in  public  market  on  the 
market  days  of  the  burgh.    Pater  son  v.  Just, 

6  Dec.  1810,  F.  C. 

77.  Privileges— Extent— The  maker  of 
cotton  machines  called  mule-jennies,  which  are 
formed  chiefly  of  iron,  is  not  obliged  to  enter 
with  the  incorporation  of  wrights,  nor  to  em- 
ploy them  to  make  the  wooden  work  of  these 
machines.     Wrights  of  Glasgow  v.  Dunn,  24  Feb. 

1809,  F.  C. 

78.  Privileges— Infringement— A  mason 
within  burgh  held  entitled  (1)  to  work  at  the 
erection  of  his  own  houses  without  being  a 
member  of  any  of  the  corporations ;  and  (2)  to 
employ  others  to  assist  him,  provided  these 
assistants  be  freemen  of  the  corporation  of  the 
trade  which  they  exercise,  although  the  houses 
were  intended  for  sale.  Incorporation  of  Masons 
v.  Lorimer  A  Miller,  1816,  6  Pat  233.  Affg. 
[as  to  point  (1)]  16  Feb.  1813,  F.  C. 

79.  Privileges  —  Local    Limitation.  — 

Builders  residing  within  the  extended  royalty 
of  Edinburgh,  and  carrying  on  their  trade  there, 
are  not  bound  to  become  burgesses  of  the  city 
unless  they  also  exercise  their  employments 
within  the  ancient  royalty.     Sprott  v.   Scott, 

21  Feb.  1816,  F.  C. ;  4  Dow  290.    Affg.  6  Dec. 

1810,  F.  C. 

80.  Privileges  —  Unfree  Workmen.  — A 

proprietor  employing  unfreemen  in  building  a 
house  on  his  own  ground  for  his  own  use,  or  to 
let  to  tenants,  is  not  encroaching  on  the  privi- 
leges of  a  corporation  of  wrights  and  masons. 
Corporation  of  Wrights  of  Portsburgh  v.  Combe, 

22  Jan.  1818,  F.  C. 

81.  Privileges.  —  Question  as  to  the  right 
of  parties  to  exercise  the  trades  of  wrights 
and  cabinetmakers  within  Aberdeen  without 
entering  with  the  corporation.  Cobban  v.  Scott, 
1822,  1  S.  251. 

82.  Privileges. — A  party  is  entitled  to  trade 
as  a  broker  in  clothes  within  burgh  without 
being  free  of  the  tailor  corporation.  Coggan  v. 
Tailors  of  Edinburgh,  1823,  2  S.  111. 
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83.  Privileges— RetaUTrade.— Tradesmen 
are  entitled  to  import  and  sell  such  articles  as 
they  have  an  exclusive  right  as  craftsmen  to 
manufacture.  Panton  v.  Robertson,  1823,  2  S. 
530. 

84.  Privileges  —  Booksellers  —  School- 
master.— A  school  master  who  does  not  keep  a 
shop  or  stall,  or  sell  books  to  the  public,  is 
entitled  to  sell  within  burgh  to  his  scholars  the 
books  necessary  for  their  education.  Guildry 
of  Stirling  v.  Weir,  27  Nov.  1823,  F.  C. ;  2  S. 
531. 

85.  Privileges. — Held  that  one  who  is  not 
a  freeman  of  a  corporation  cannot  enjoy  the 
privileges  by  employing  in  his  work  those  who 
are  freemen.  Torry  v.  Tailors  of  Edinburgh, 
21  Jan.  1824,  F.  C. ;  2  S.  660.  Christie  v. 
Weavers  of  Glasgow,  1829,  7  S.  759 ;  4  Fac. 
1027. 

86.  Privileges.  —  A  seal  of  cause  of  one 
craft,  which  referred  to  and  bestowed  the  ex- 
clusive privileges  in  the  seal  of  cause  of  another 
craft,  affords  a  good  title  to  the  former.  Mowat 
db  Co.  v.  Tailors  of  Aberdeen,  1825,  4  S.  52. 

87.  Privileges  —  Statute,  —  The  fleshers* 
incorporation  of  a  burgh  cannot  acquire,  in 
opposition  to  the  stat.  1783,  c.  9,  the  privilege 
ot  restricting  the  sale  of  butcher  meat  by  un- 
freemen  to  the  public  market  and  market  days. 
Dick  v.  Fleshers  of  Stirling,  1827,  5  S.  268. 

88.  Privileges— Extent— The  weaving  of 
cotton  cloth  falls  within  the  exclusive  privilege 
of  the  corporation  of  weavers,  though  unknown 
at  the  date  of  their  seal  of  cause.  Christie  v. 
Weavers  of  Glasgow,  1829,  7  S.  759;  4  Fac. 
1027. 

89.  Privileges  —  Declarator.  —  Declarator 
of  the  exclusive  privileges  of  an  incorporation, 
and  damages  for  infringing  that  right.  Tailors 
of  Aberdeen  v.  Munro,  1829,  5  Mur.  78. 

90.  Privileges  —  Lorixners  —  Summary 
Complaint. — It  is  a  violation  of  the  privileges 
of  the  lorimer  craft,  to  make  bits,  stirrup-irons, 
and  other  metallic  articles  of  horse-graith,  and 
to  manufacture  such  articles  with  a  view  to 
silver-plate  them  before  selling,  although  the 
party  carry  on  an  extensive  sale  trade,  requir- 
ing all  sorts  of  horse-furniture,  ornaments  for 
carriages,  etc.  Violations  of  corporate  rights 
may  be  established  in  a  summary  complaint. 
Simpson  &  Graham  v.  Hammermen  of  Edin- 
burgh, 1830,  8  S.  903  ;  5  Fac.  735. 

91.  Privileges— Statute.— The  last  part  of 
the  Act  1703,  c.  7,  permitting  all  persons  "  to 
sell  and  break  all  sorts  of  fleshes  every  day  in 
the  towns  and  burghs  of  the  kingdom,"  held  to 
be  still  in  force,  but  not  to  affect  the  monopoly 
of  the  fleshers'  corporation  in  the  slaughtering 
of  cattle.  Fleshers  of  Canongate  v.  Wight,  1835, 
14  S.  135 ;  11  Fac.  110.  Fleshers  of  Aberdeen  v. 
Williamson,  1822,  1  S.  450. 

92.  Privileges  — Violation— Partnership 
with  King's  Freeman— Interdict— A  party 
not  a  freeman  of  a  shoemakers1  incorporation, 


who  had  entered  into  a  transaction  with  a 
minor  who  was  the  son  of  a  king's  freeman, 
for  an  apparent  partnership,  but  truly  to  evade 
the  rights  of  the  incorporation,  interdicted 
from  carrying  on  the  trade  of  shoemaker  in 
violation  thereof.  Shoemakers  of  Inverness  v. 
Clark,  1840,  2  D.  608. 

93.  Unincorporated  Society  — May  Ac- 
quire Bights  by  Prescription— Represent- 
ation on  Guildry.  —  A  contract  was  made 
between  the  magistrates  of  a  burgh  and  the 
society  of  brewers,  that  two  of  the  brewers 
elected  by  the  society  should  be  guild  brethren, 
and  admitted  members  of  the  guild  council ; 
and  the  society  for  upwards  of  forty  years 
(with  the  exception  of  a  few  years)  elected  two 
members,  who  were  received  as  members  of 
council.  Held  (1)  that  although  the  brewers 
were  not  a  corporation,  yet  being  a  society 
recognised  by  the  magistrates,  they  were 
capable  of  acquiring  a  right  of  the  above 
nature ;  and  (2)  that  the  contract,  with  forty 
years*  possession,  gave  them  a  prescriptive  right 
to  elect  two  of  tneir  number  members  of  the 
guild  council.  Gray  v.  Guildry  of  Arbroath, 
1823,  2  S.  122  * 
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Burdens,  Exemption  from,  4,  5;  and 

see  title  Assessment. 
Expenses,  see  that  title. 
Fishings,  6-9  ;  and  see  title  Fishings. 
Seashore,  39-43  ;  and  see  title  Property. 

1.  Charter  —  Solicitors  —  Reduction  — 
Monopoly. — An  association  of  procurators 
enjoyed  for  more  than  a  century  the  exclusive 
privilege  of  practising  in  the  inferior  courts 
of  Edinburgh,  under  regulations  as  to  admis- 
sion, etc.,  by  the  judges  of  these  courts.  They 
obtained  a  royal  charter  ratifying  these  regula- 
tions, and  containing  a  special  grant  of  the 
exclusive  right  of  practising;  and  possession 
continued  thereafter  for  more  than  forty  years 
unchallenged.  Held  that  the  charter  was  not 
reducible  as  ultra  vires  of  the  Crown,  or  in 
violation  of  ,the  public  law  against  general 
monopolies.  Macandrew  v.  Solicitors  of  Edin- 
burgh, 1833,  11  S.  806. 

2.  Crown  Property— Forfeiture— Patron- 
age —  Disposition  Prior  to  Forfeiture  — 
Construction. — Held,  on  construction  of  a 
disposition  by  the  Earl  of  Mar  to  the  magis- 
trates of  Stirling,  for  behoof  of  the  town, 
granting  to  them  the  patronage  of  the  kirk 
of  Stirling,  in  so  far  as  concerned  the  nomina- 
tion and  presentation  of  ministers  thereto, 
but  under  the  condition  that  they  should 
obtain  the  approbation  of  Lord  Mar  and  his 
successors  to  the  nomination,  that  the  re- 
served right  of  approbation  was  in  its  nature 
personal  to  the  family  of  Mar,  and  therefore 
did  not  pass  to  the  Crown  upon  the  forfeiture 
of  a  succeeding  earl.  Lord  Advocate  v.  Mags, 
of  Stirling,  1846,  8  D.  450 ;  18  J.  202. 
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3.  Crown  Property— Forfeiture— Entail 
—Apparent  Heir  — Unrecorded  Entail  — 
Crown  Grant— Reduction.— Estates  entailed 
in  favour  of  heirs-male  by  a  deed  which  was 
not  recorded  in  terms  of  the  Act  of  1685  were 
seized  by  the  Crown  in  1746  as  forfeited  by 
the  attainder  for  high  treason  of  the  apparent 
heir,  and  in  1785  in  virtue  of  the  Restoration 
Act  were  granted  by  the  Crown  to  a  claimant 
in  the  character  of  the  nearest  lawful  heir- 
male  of  the  attainted  person,  and  he  completed 
a  title  in  favour  of  himself  and  his  heirs  and 
assignees.  In  an  action  to  reduce  the  titles 
made  np  by  the  disponee  of  the  Crown  and 
subsequent  conveyances,  held  (1)  that  by  the 
forfeiture  the  Crown  was  absolutely  vested 
with  the  fee  of  the  estates  and  not  merely 
with  the  interest  of  the  apparent  heir,  and 
(2)  that  the  Restoration  Act  (24  Geo.  ill.  c.  57) 
authorised  a  grant  by  the  Crown  in  favour  of 
the  heir  of  investiture  who,  but  for  the  for- 
feiture, would  have  been  entitled  to  succeed 
to  the  estates  and  his  heirs-general,  although 
prior  to  the  forfeiture  the  estates  stood 
devised  to  heirs-male.  E.  of  Perth  v.  Lady 
Willowfhby  de  Eresby's  Trs.,  1871,  9  M.  (H.  L.) 
83  ;  43  J.  394  ;  L.  R.  2  Sc.  App.  139  * 

4.  Crown  Property  — Public  Burden  — 
Exemption. — Held  that  the  Crown,  not  having 
been  expressly  made  liable  by  a  local  Act,  was 
exempt  from  the  burden  of  maintaining  the 
foot  pavement  opposite  its  property ;  and 
observed,  that  there  was  no  distinction  in 
regard  to  the  Crown's  right  of  exemption 
between  a  burden  thus  imposed  and  an  assess- 
ment leviable  for  the  same  purpose.  Lord 
Advocate  &  Barbour  v.  Lang,  1866,  5  M.  84; 
39  J.  49* 

5.  Crown  Property— Acquired— Teind.— 

Lands  which  have  once  been  feued  out  to  a 
subject,  remain  liable  to  the  burden  of  teind, 
though  subsequently  acquired  by  the  Crown. 
Common  Agent  in  Locality  of  Linlithgow  v. 
Officers  of  State,  1829,  Shaw  (Teinds)  227; 
6  Fac.  130.  Cf.  Gilchrist  v.  E.  of  Haddington, 
1829,  Shaw  (Teinds)  200 ;  5  Fac.  108. 

6.  Fishing  — Mussel  Scalps  —  Regalia, — 

Opinions  that  the  Crown's  right  to  mussel  scalps 
on  the  seashore  is  patrimonial  and  inter  regalia 
minora.  Duchtss  of  Sutherland  v.  Watson,  1868, 
6M.  199;  40  J.  119* 

7.  Fishing  —  Oyster—  JlegaliA.— Question, 
whether  oyster  -  fishings  form  part  of  the 
hereditary  revenue  of  the  Crown.  The 
Commrs.  of  Woods  <L'  Forests  v.  Maitland, 
1860,  23  D.  216  ;  33  J.  106  * 

8.  Fishing— Salmon— Regalia— Necessity 
of  Calling  Crown  as  Party.— Where  the 
Crown  was  not  called  as  a  party  in  an 
action  of  declarator  and  interdict  as  to  right 
of  salmon-fishing  against  the  magistrates  and 
inhabitants  of  a  burgh,  interdict  granted,  but 
action  dismissed  quoad  the  declaratory  con- 
clusions, for  want  of  a  proper  contradictor. 
E.  of  Galloway  v.  Mags,  of  Wigtown,  1870,  8  M. 
959  ;  42  J.  562  * 


9.  Fishing  —  Salmon  —  Sea  —  Shore  — 
Regalia. — Held  that  salmon-fishings  around 
the  sea-coast  of  Scotland  belong  exclusively  to 
and  form  part  of  the  hereditary  revenues  of 
the  Crown,  in  so  far  as  they  have  not  been 
expressly  granted  to  subjects  by  charter  or 
otherwise  ;  and  without  such  grant  no  subject 
is  entitled  to  fish  by  net  and  coble,  stake-net, 
or  other  engine  requiring  the  use  of  the  shore. 
Commrs.  of  Woods  <b  Forests  v.  Gammell, 
1859,  21  D.  (H.  L.)  4 ;  3  Macq.  419 ;  31  J. 
431* 

10.  Forest  —  Grant  —  Limitation  of 
Vassal's  Bight. — A  Crown  vassal  infeft  in 
a  royal  forest,  with  a  right  of  forestry  and  the 
office  of  forester,  is  not  entitled  to  go  upon 
the  land  of  a  neighbouring  proprietor  in  pur- 
suit of  and  in  order  to  drive  back  deer  that 
have  strayed  from  the  forest,  or  to  prevent 
the  neighbouring  proprietor  from  shooting 
deer  within  his  own  march.  D.  of  Atholl  v. 
MInroy,  1862,  24  D.  673 ;  34  J.  332  * 

11.  Forest  — Eight  of  Crown— Parties 
Called  in  Summons, — In  a  question  between 
the  heritable  keeper  of  a  royai  forest  and  the 
neighbouring  heritors  regarding  the  boundaries 
of  the  forest,  held  that  the  King's  Advocate 
must  be  made  a  party.  E.  of  Breadalbane  v. 
Menzies,  etc.,  1735,  1  Pat.  146.* 

12.  Kindly  Tenant  —  Removing.  —  In   a 

question  between  the  Crown's  kindly  tenants 
of  Lochmaben  and  the  heritable  keeper  of  the 
castle,  it  was  found  that  the  tenants,  although 
having  neither  charter  nor  sasine,  had  yet  such 
a  right  of  property  in  the  lands  that  they 
could  not  be  removed,  and  might  assign  their 
rights.  Viscount  Stormont  v.  Henderson,  etc., 
1726,  M.  15195  ;  1732,  1  Pat.  77  * 

13.  Navigable    River— Alveus— Regalia. 

— Opinion  that  in  Scotland  as  in  England  the 
full  right  of  property  in  the  alveus  of  navigable 
rivers  belongs  to  the  Crown  jure  privoto.  Lord 
Advocate  v.  Clyde  Trs.,  1852  (H.  L.)  24  J.  379 ; 
1  Stuart  644. 

14.  Nullum  Tempufl  Act— Prescription 
of  Claim. — Question  whether  the  Nullum 
Tenipus  Act  (9  Geo.  in.  c.  16),  which  limits 
the  period  within  which  the  Crown  may 
advance  claims,  applies  in  Scotland.  Maule  v. 
Ure,  1843,  15  J.  353  * 

15.  Patrimony  of  the  Crown  — Crown 
Lands  in  Orkney  and  Zetland— Alienation 
— Ultra  Vires. — Held  that  the  superiorities  and 
casualties  of  the  Crown  lands  in  Orkney  and 
Zetland  formed  part  of  the  Crown's  patrimony 
annexed  thereto  jure  corona,  and  cannot  be 
alienated  by  the  Crown  ;  such  grants  not  being 
warranted  by  the  Act  1707  dissolving  the 
earldom  of  Orkney,  nor  by  the  Act  1742, 
and  being  illegal  ana  unconstitutional,  both  as 
regards  the  rights  of  the  sovereign  and  vassal. 
Sir  Lawrence  Dundas  v.  His  Majesty's  Advocate, 
etc.,  1779,  2  Pat.  516. 

16.  Prerogative  —  Bankruptcy  —  Com- 
petition.—A  crown  debtor  being  creditor  of 
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the  partner  of  a  company,  held  iu  a  competition 
with  a  creditor  of  the  company  that  the  Crown 
was  not  entitled  to  a  preference  on  the  stock 
of  the  company.  Lords  of  the  Treasury  v. 
APNair,  14  Feb.  1809,  F.  C. 

1 7.  Prerogative — College — New  Profes- 
sorship.— Held  that  the  king  is  entitled  to 
appoint  a  new  professor  in  any  of  the  uni- 
versities, but  not  to  the  effect  of  encroaching 
upon  the  patronage  or  patrimonial  rights 
vested  in  the  existing  professors  or  their 
successors.  Muirhead  v.  Glassford,  16  May 
1809,  F.  C. 

1 8.  Prerogative  —  Copyright — Ribles.  — 

The  right  of  printing  Bibles,  and  of  prohibit- 
ing their  importation,  belongs  exclusively  to 
the  king,  as  part  of  the  royal  prerogative  in 
Scotland.  King's  Printers  v.  Manners  <£•  Miller, 
1823,  2  S.  275.  King's  Printers  v.  Richard, 
1828,  3W.&S.  268. 

19.  Prerogative— Crown  Debt— Assigna- 
tion—Competition.— A  creditor  of  a  bankrupt 
paid  a  Crown  debt,  for  which  goods  had,  by  a 
warrant  of  the  justice?,  been  attached,  and 
under  that  warrant  sold  the  goods.  Thereafter 
the  estates  of  the  bankrupt  were  sequestrated. 
Held  in  a  competition  with  the  trustee,  that 
although  the  creditor  had  acquired  no  lawful 
right  to  the  warrant,  yet  he  was  entitled,  as 
standing  in  right  of  a  Crown  debt,  to  retain 
the  proceeds  in  payment  of  the  amount  ad- 
vanced by  him  to  the  Crown.  Faichney  v. 
Arnot,  1824,  3  S.  413* 

20.  Prerogative  — Donatory  — Deathbed 
— Reduction. — Held  competent  to  the  donator 
of  the  Crown  to  insist  in  an  action  of  reduction 
ex  capite  lecti.  Brock  v.  Cochrane,  2  Feb.  1809, 
F.  C. 

21.  Prerogative  —  Exchequer  Bills  — 
Statute  —  Bankrupt.  —  Where  a  cautioner 
for  payment  of  Exchequer  bills  became 
bankrupt,  the  court  granted  warrant,  before 
they  fell  due  against  the  trustee,  for  instant 
payment.    Holden  v.  M'Farlane,  1821,  1  S.  62. 

22.  Prerogative— Landlord's  Hypothec- 
Preference. — The  prerogative  process  of  the 
Crown  held  preferable  to  tne  landlord's 
hypothec  as  long  as  the  tenant's  effects  remain 
unsold  though  after  sequestration  and  a  warrant 
to  sell.  Robertson  v.  Jardine,  6  July  1802, 
F.  C. ;  M.  7891  * 

23.  Prerogative— Sequestration.— A  peti- 
tion for  confirmation  of  a  trustee  on  a  seques- 
trated estate  and  adjudication  of  the  bankrupt's 
property  was,  on  being  moved,  allowed  to  be 
superseded  till  next  day,  on  a  motion  for  the 
Crown  in  absence  of  the  trustee's  counsel.  The 
court,  at  a  subsequent  part  of  the  day,  refused 
to  go  back  on  it  in  absence  of  the  counsel  for 
the  Crown ;  and  it  appeared  that  the  delay 
craved  was  to  enable  the  Crown  to  have  a  writ 
of  extent  issued  before  the  decree  of  adjudica- 
tion was  pronounced,  so  as  to  secure  a  preference 
over  the  other  creditors.  Held  incompetent 
for  the  court  to  insert  in  the  decree  of  adjudi- 


cation pronounced  next  day,  a  declaration 
that  it  should  have  effect  as  if  it  had  been 

? renounced    when    moved    the    day    before. 
\pper  v.  The  King,  1830,  8  S.  785. 

24.  Prerogative  —  Statute  —  Exemption 
from  Provisions.— The  rule  that  the  Crown 
is  not  bound  or  affected  by  statutes  unless 
specially  named  therein,  is  applicable  only  to 
statutes  passed  since  the  Union,  and  does  not 
hold  with  regard  to  Acts  of  the  Scottish 
Parliaments.  Advocate- General  v.  Mags,  of 
Inverness,  1856,  18  D.  366  ;  28  J.  303  * 

Held  that  the  provisions  of  the  Bankruptcy 
Act,  1856,  did  not  apply  against  the  Crown. 
Borthivick  v.  Lord  Advocate,  1862,  1  M.  94: 
35  J.  68  * 

25.  Officers  of  State— Title  to  Sue— Royal 
Grant  —  Patrimonial  Bight  —  Reduction- 
Lord  Advocate— Special  Warrant— Ratifi- 
cation.— Held  that  the  Lord  Advocate  has  no 
title  without  a  special  warrant  under  the  sign- 
manual  to  institute  an  action  regarding  the 
patrimonial  rights  of  the  Crown,  and  that 
such  action  is  not  validated  by  a  royal  warrant 
of  ratification  subsequently  obtained.  Lord 
Advocate  v.  Lord  Dunglas,  1836,  15  S.  314 ; 
12  Fac.  289. 

26.  Officers  of  State— Title  to  Sue— Royal 
Grant— Commissioners  ofWoodsandForests 
—Reduction— Acts  2  and  3  Will  nr.  c  112, 
and  3  and  4  Will  iv.  c.  69.— Under  the  stats. 
2  and  3  Will.  iv.  c.  112,  and  3  and  4  Will.  iv.  c. 
69,  the  Commissioners  of  Woods  and  Forests 
have  no  title  to  pursue  a  reduction  of  a  royal 
grant  of  an  office  of  chamberlain  and  collector 
of  the  hereditary  revenues  of  the  Crown.  Lord 
Advocate  v.  Lord  Dunglas,  1836,  15  S.  314 ; 
12  Fac.  289. 

27.  Officers  of  State— Title— Revenue- 
Competency  of  —  Action  against.  —  The 
Officers  of  State  do  not  represent  the  Crown 
in  matters  of  revenue.  Sanderson  v.  Officers  of 
State,  1867  (O.  H.),  3  S.  L.  R.  214. 

28.  Prescription  —  Crown  Property  — 
Annexed— Patronage.—  Held  that  the  positive 
prescription  operates  against  the  annexed 
property  of  the  Crown.  Observed,  that  a 
patronage  does  not  necessarily  become  feudal- 
ised by  being  vested  in  the  Crown.  Lord 
Advocate  v.  Graham,  1844,  7  D.  183 ;  17  J.  90* 

29.  Prescription— Negative  Prescription. 

— Question,  whether  the  negative  prescription 
runs  against  the  Crown.  Lord  Advocate  v. 
Mags,  of  Stirling,  1846,  8  D.  450;  18  J. 
202. 

30.  Public  Office— Adjudication.  —  Held 
that  the  office  of  Chief  Usher  to  the  King 
is  adjudgeable.      Cockburn  v.  Cockbum,  1755, 

I  Pat.  603* 

31.  Public  Officer— Abolition  of  Office- 
Claim  against  Crown.— A  party  who  had 
been  clerk  to  the  Judge  Advocate,  and  dis- 
missed on  the  abolition  of  that  office,  found  to 
have  no  claim  against  the  Crown  for  salary 
and  damages.    Hay  v.   Officers  of  State,  1832, 

II  S.  196. 
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32.  Public  Officer— Grant— Limitation.— 
Held  that  the  keeper  of  the  King's  Park  of 
Holyrood  House  is  not  entitled  to  work 
quarries  in  the  park  to  any  extent.  Officers  of 
State  v.  E.  of  Haddington,  1831,  5W.&S.  570. 
Cf./dm.,1826,2W.&S.468.  E.  of  Haddington 
v.Dw£1826,  4S.  830. 

33.  Public  Officer— Grant  beyond  King's 
Lifetime— Pension  —  Ultra  vires.— Held  to 
be  ultra  vires  of  the  king  of  Great  Britain  to 
make  a  grant  beyond  his  own  life  of  the  office 
of  chamberlain  and  collector  of  the  duties  of 
one  of  the  royal  domains,  annexed  by  statute 
to  the  Crown  of  Scotland,  with  a  salary  per- 
taining thereto,  which  was  charged  partly 
upon  tnese  duties,  and,  where  they  fell  short, 
partly  upon  another  branch  of  the  Scottish 
hereditary  revenue.  Officers  of  State  for  Scotland 
v.  Lord  Dunglas,  1842,  1  Bell  537.  AfFg.  1  D. 
300  ;  14  Fac.  326  * 

34.  Public  Officer— Patronage— Bight  of 
Presentation. — Held  that  the  Crown  (patron 
of  a  university  chair)  has  the  power  of 
appointing  a  permanent  assistant  to  the 
professor,  with  his  concurrence,  with  right 
to  teach,  which  is  a  professional  rignt. 
Question)  whether  such  an  appointment  would 
be  valid  without  his  concurrence;  and  to 
what  extent,  even  with  his  concurrence,  the 
Crown  could  confer  upon  such  assistant  pro- 
fessorial rights.  University  of  St.  Andrews  v. 
Lees,  1859,  21  D.  566 ;  31  J.  303. 

35.  Public  Officer— Power  of  Appoint- 
ment of  Subordinate— Tenure  of  Office- 
Joint  Appointment— Survivorship— Ultra 
vires. — A  public  officer  holding  his  appoint- 
ment for  life,  with  power  to  appoint  a  sub- 
ordinate officer,  may  validly  make  the  appoint- 
ment of  such  subordinate  officer  for  life, 
though  the  appointment  may  thereby  extend 
beyond  his  own  life,  but  hela  incompetent  to 
make  such  appointment  to  two  or  more 
persons  for  their  joint  lives  with  benefit  of 
survivorship  as  being  contrary  to  usage. 
Aytoun  v.  E.  of  Rosslyn,  1844,  3  Bell  70. 

36.  Public  Officer— Title  to  Sue.—  Held 
that  the  principal  officers  of  Ordnance  have  a 
title  to  sue  a  declarator  of  property  in  subjects 
adjacent  to  a  fortress  vested  in  them  for 
behoof  of  the  Crown.  Officers  of  Ordnance 
v.  Mags,  of  Edinburgh,  1862,  24  D.  (H.  L.) 
3 ;  4  Macq.  447  * 

37.  Revenue— Aliment— Act  of  Grace— 
Non-Payment  of  Taxes— Double  Assess- 
ment.— The  Crown  is  bound,  under  the  Act 
of  Grace,  to  aliment  a  prisoner  imprisoned  for 
non-payment  of  taxes.  A  double  assessment 
imposed  for  killing  game  without  a  licence 
is  not  of  the  nature  of  a  penalty  but  is  a 
civil  debt ;  and  if  imprisonment  therefor  be 
enforced  at  the  instance  of  the  Crown,  aliment 
must  be  paid  und er  the  Act  of  Grace.  A  dvocate- 
Oeneral  v.  Mags,  of  Inverness,  1856,  18  D. 
366  ;  28  J.  303* 

38.  Revenue— Process— Mora,  —  Trustees 
gave  up  an  account  of  the  residue  of  an  estate  and 


made  payment  of  the  legacy  duty  in  1827.  In 
1859  duty  was  claimed  on  a  portion  of  the  estate 
not  included  in  the  former  account.  It  was 
pleaded  in  answer  to  the  claim  that  in  respect 
of  the  previous  settlement  the  claim  could  not 
be  insisted  in.  Held  that  the  plea  did  not 
operate  against  the  Crown.  Lord  Advocate  v. 
M'llwham's  Trs.y  1860,  22  D.  1427  ;  32  J.  651  * 

39.  Seashore  —  Encroachment  —  Title  to 
Sue. — Held  that  the  seashore  being  inttr 
regalict,  the  right  to  complain  of  encroachment 
on  it  is  competent  to  the  Crown  only.  Sir  D. 
Cameron  v.  Ainslie,  1848,  10  D.  446 ;  20  J. 
130.  But  see  Cuthbertson  v.  Young,  1854, 17  D. 
(H.  L.)  2  ;  1  Macq.  455  ;  26  J.  310* 

40.  Seashore  — Encroachment  — Title  to 
Sue. — The  Crown  has>a  title  to  prevent,  by 
application  for  interdict,  any  encroachment  by 
the  proprietors  of  ground  adjoining  the  sea- 
shore upon  the  enjoyment  of  the  shore  by  the 
lieges  for  the  purpose  of  passage  or  of  relaxa- 
tion. Question  as  to  what  is  the  proper  and 
legal  character  of  the  Crown's  right  and  interest 
in  the  shores  of  the  realm.  Officers  of  State  v. 
Smith,  1849,  6  Bell  487 ;  21  J.  534* 

41.  Seashore— Foreshore— Navigation— 
Regalia. — The  right  of  the  public  to  use  the 
foreshore  for  purposes  of  navigation  is  vested  in 
the  Crown  as  one  of  the  regalia  majora.  Agnew 
v.  Lord  Advocate,  1873,  11  M.  309 ;  45  J.  214* 

42.  Seashore— Foreshore— Regalia.— The 

Crown  has  a  right  of  property  in  the  foreshore, 
not  as  being  one  of  the  regalia  minora,  but  as  a 
portion  of  the  solum  of  the  country,  and  may 
alienate  the  same,  subject  to  the  burden  of 
certain  public  uses,  which  attach  to  it,  whether 
held  in  property  by  the  Crown  or  by  a  subject. 
Agnew  v.  Lord  Advocate,  1873, 11  M.  309 ;  45  J. 
214* 

43.  Seashore  —  Obstruction  —  Crown's 
Interest  —  Summons.  —  Where  the  Lord 
Advocate  sues  on  behalf  of  the  Crown  for 
removal  of  obstructions  placed  on  the  seashore, 
the  summons  should  set  forth  the  particular 
interest  of  the  Crown  involved — whether  a 
right  of  property  or  a  right  of  some  other 
kind.  Lord  Advocate  v.  Raynes  <£  Co.,  1859, 
21  D.  717* 

44.  Succession— Provisions  to  Children 
—Clause— King— Bastard,— The  Crown  is 
not  entitled  to  succeed  as  included  under  a 
conditional  institution  to  "heirs."  Torrie  v. 
Mumie,  1832,  10  S.  597  ;  7  Fac.  462  * 

45.  Succession— Trust— Executor— Act 
1617,  c  14— Intestacy— Ultimus  hares.— 

Held  by  the  Lord  Ordinary,  and  acquiesced  in, 
that  trust  disponees,  who  were  also  named 
executors  on  a  residue  consisting  of  the 
proceeds  of  heritage,  had  no  claim  qua  executors 
under  1617,  c.  14 ;  and  there  being  no  heir  or 
next-of-kin,  that  the  Crown,  as  ultimus  lucres, 
had  right  to  it  Finnie  v.  Lords  Commrs. 
of  the  Treasury,  1836,  15  S.  165* 

46.  Teinds— Jus  corona— Prescription. — 

Observations  on  the  jus  coronas  as  constituting  a 
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title  to  teinds  on  which  prescription  may  run 
in  favour  of  the  Crown.  Cheape  v.  Lord 
Advocate,  1871,  9  M.  377 ;  43  J.  182  * 

47.  Title  to  Sue  —  Peerage  —  Service  — 
Reduction. — Held  that  the  Crown  had  an 
interest  and  title  to  sue  a  reduction  of  a 
service  on  which  a  person  claimed  to  have 
right  to  certain  peerages,  etc.,  granted  by  the 
Crown.  Alexander  v.  Officers  of  State,  1868, 
6  M.  (H.  L.)  54  ;  40  J.  470 ;  1  Sc.  App.  276  * 

48.  Unclaimed  Property.— i^omii  that  the 
Crown  had  no  claim  hoc  statu  to  property 
which  had  lain  ten  years  in  a  public  ware- 
house, unclaimed  by  the  owners,  reserving 
right  to  claim  if  it  should  appear  it  had  been 
derelinquished.  Sands  v.  Bell  &  Balfour, 
22  May  1810,  F.  C  * 

49.  Wreck —"  Jetsom,  Flotsom,  and 
Laggan," — Held  that  the  officers  of  excise  and 
Customs  had  the  right  of  custody  of  all 
stranded  vessels  and  goods  thereon  for  behoof 
of  the  owners,  but  that  they  could  not  interfere 
with  those  holding  the  appointment  of  vice- 
admiral  from  the  Crown  as  to  the  custody  of 
"jetsom,  flotsom,  and  laggan."  Commrs.  of 
Customs  v.  Lord  Dundas,  2  Dec.  1812,  F.  C. 

50.  Wreck— Regalia— Barony—  Prescrip- 
tion.— Prescriptive  possession  of  wreck  under 
a  Crown  charter  in  which  "  wrak  n  was  in  the 
tenendas  but  not  in  the  dispositive  clause — 
although  it  was  in  the  dispositive  clauses  of 
subsequent  charters  by  progress — held  sufficient 
to  establish  proprietor's  right  to  wreck  against 
a  claim  by  the  Crown.  Lord  Advocate  v. 
Hebden,  1868,  6  M.  489  ;  40  J.  254.  Cf.  Lord 
Saltoun  v.  Park,  1857,  20  D.  89 ;  30  J.  54  * 


51.  Wreck  —  Regalia,—  Where  a 
without  any  living  creature  on  board  had  been 
driven  against  a  precipitous  cliff,  and  the 
timbers  and  cargo  washed  on  shore  at  some 
distance,  held  that  this  was  not  the  case  of  a 
vessel  stranded  or  run  ashore,  the  custody  of 
which  by  statute  belonged  to  the  officers  of  the 
customs,  but  a  wreck;  and  that  the  goods 
belonged  to  the  donatory  of  the  Crown.  M.  of 
BreadaWane  v.  Smith,  1850, 12  D.  602  * 
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Lien,  see  title  Retention. 

Pledge,  see  title  Right  in  Security. 

1.  Deposit— Papers— Order  to  Open.— A 
person  who  had  executed  an  entail  and  a  trust 
deed  as  to  other  property  afterwards  deposited 
with  his  agent  a  sealed  packet  with  a  docquet 
(not  probative)  ordering  the  packet  to  be  de- 
stroyed in  an  event  which  happened.  In  an 
action  at  the  instance  of  his  younger  children, 
held  that  this  was  not  a  proper  deposit,  and  it 
was  ordered  that  the  packet  should  be  opened. 
Logan  v.  Logan,  27  Feb.  1823,  F.  C. ;  2  S.  253* 

2.  Deposit— Refusal  to  Deliver— Arrest- 
ment.— A  deposited  goods  with  £,  which  were 
thereafter  arrested  in  his  hands,  as  belonging 


to  C.  Held  that  B  was  entitled  to  refuse  de- 
livery to  A  until  he  had  been  placed  in  safety 
by  a  judicial  determination  of  the  disputed 
ownership.  Craig  v.  Thomson,  1847,  9  D.  409 ; 
19  J.  161  * 

3.  Deposit— Refusal  to  Deliver.— A  de- 
positary is  not  entitled  to  refuse  to  deliver  the 
subject  of  the  deposit  to  the  depositor  on  the 
ground  that  it  is  not  his  property.  Gelot 
v.  Stewart,  1871,  9  M.  957  ;  43  J.  578  * 

4.  Deposit  —  Warehouse  —  Delivery.  — 

When  a  distiller  sends  spirits  to  a  bonded 
warehouse,  this  is  a  contract  of  deposit  between 
the  distiller  and  the  warehouseman,  although 
the  name  of  a  purchaser  is  marked  on  the  cask ; 
and  the  warehouseman  is  not  entitled  to 
deliver  on  the  purchaser's  order  without  the 
authority  of  the  distiller.  Smith  v.  Allan  d: 
Poynter,  1859,  22  D.  208  ;  32  J.  85. 

As  to  proof  of  usage  as  to  deliver}',  see 
M'Eachern  v.  Ewing  &  Co,,  1824,  2  S.  724  * 

5.  Deposit— Warehouse— Negligence.— 

Held  that  the  keepers  of  a  bonded  ware- 
house, with  whom  a  puncheon  of  whisky  had 
been  stored,  had  failed  to  exercise  due  care 
in  the  requisite  inspection  and  examination  of 
it,  and  that  they  were  therefore  liable  to  the 
owners  for  the  value  of  the  contents,  which 
had  perished.  Allan  d:  Poynter  v.  Williamson, 
1870,  7  S.  L.  R.  214. 

6.  Gratuitous—  Theft  —  A  person  gave 
guinea  notes  to  another  to  be  carried  gratuit- 
ously to  a  neighbouring  town,  and  the  latter 
put  them  into  his  pocket  with  money  of  his 
own.  The  whole  was  stolen  from  him.  Held 
that  he  was  not  liable  for  the  loss.  Grierson  v. 
Muir,  1802,  Hume  329. 

7.  Stabler— Liability— Injury  to  Horse 
— Plight. — Held  that  a  stabler,  who  had  re- 
ceived a  young  horse,  for  the  purpose  of  being 
trained,  into  a  stable  under  which  he  was 
aware  that  a  railway  company  were  forming  a 
tunnel  by  blasting  rock,  and  who  had  not 
communicated  that  fact  to  the  owner  of  the 
horse,  was  liable  for  injury  done  to  it,  in  con- 
sequence of  a  fright  occasioned  by  an  explosion 
in  the  tunnel.  Laing  v.  Darling,  1850,  12  D. 
1279  ;  22  J.  593. 

CUSTOM 

Statute,  Effect  on,  see  title  Statute. 
Burgh  Rates,  As  to,  see  title  Burgh. 

1.  Agency.—  Held,  in  accordance  with  the 
custom  of  trade,  that  an  agent  was  not  liable 
to  his  principal  for  the  price  of  goods  on  the 
bankruptcy  of  the  buyer.  Watson  v.  Hood, 
1822,  1  S.  536. 

2.  Agency. — An  agent  held  entitled  to  sell 
goods  (though  forbidaen  to  do  so)  this  being 
the  custom  of  the  trade.  Gillies  v.  Mackay, 
1828,  6  S.  939. 

3.  Agency— Commission.— Proof  of  usage 
admitted  as  to  the  right  to  commission  and  del 
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credere  commission  of  a  consignee  of  goods,  with 
powers  of  sale,  by  whom  an  advance  had  been 
made  upon  them  to  the  manufacturer.  Stein's 
Assignees  v.  Shirreff,  1828,  7  S.  47  ;  4  Mur.  454  * 

4.  Agency  —  Necessary  Averments.  — 
Manufacturers  appointed  an  agent  for  the  sale 
of  their  goods,  whose  mandate  did  not  confer  a 
power  to  draw  and  indorse  bills  per  procuration. 
In  support  of  a  charge  on  a  bill  so  drawn 
and  indorsed,  it  was  averred  that  it  was  the 
practice  to  draw  bills  in  that  way  during  the 
whole  course  of  the  agency,  known  to  and 
homologated  by  the  principals  ;  and  that  such 
was  the  practice  of  trade.  Held  that  specifica- 
tion of  the  mode  in  which  this  practice 
became  known  to  the  principals  was  necessary 
to  make  the  averments  relevant.  Sxcinburne 
v.  Western  Bank  of  Scotland,  1856,  18  D.  1025  ; 
28  J.  473  * 

5.  Construction  of  Documents— Admissi- 
bility.— Question,  whether  parole  evidence  of 
usage  is  admissible  as  to  a  matter  not  provided 
for  in  a  written  contract.  JnglU  v.  Gunning- 
ham,  1826,  4  Mur.  75. 

Such  evidence  admitted.    Hatton  v.  Pedie, 

1830,  5  Mur.  157. 

6.  Construction  of  Documents— Agency. 

— A  proof  of  the  practice  of  merchants  as  to 
the  construction  of  an  obligation  "  to  guarantee 
an  agent  for  four  per  cent,  for  commission  and 
guarantee,"  rejected,     Calderv.  Aitchison  &  Co., 

1831,  5  W.  &  S.  410.  Affg.  9  S.  777  ;  6  Fac. 
558* 

7.  Construction  of  Documents.— Where 
the  terms  of  an  obligation  are  clear,  it  cannot 
be  explained  by  custom.  Peter  v.  Terrol,  1818, 
2  Mur.  31. 

8.  Construction  of  Documents.— In  a  ques- 
tion as  to  the  erection  of  a  "cutting  shop," 
evidence  of  the  usage  of  trade  as  to  the  appli- 
cation of  steam  to  glass-cutting  (and  therefore 
the  necessity  of  a  steam  engine)  and  of  the 
interpretation  of  the  term  "cutting  shop" 
received  and  acted  on.  Watson  v.  Kidston, 
1839,  1  D.  1254  * 

9.  Construction  of  Documents— Lease- 
In  a  question  between  the  tenants  of  the  land 
and  of  the  mill  of  a  barony,  usage  as  proved  by 
parole  and  decrees  of  baron  courts,  admitted  to 
explain  a  clause  of  restriction  in  the  lease. 
Simson  v.  FordycJs  Trs.,  1824,  3  S.  225. 

10.  Construction  of  Documents— Aver- 
ment— Lease. — Opinion  that  the  custom  of 
trade  could  not  be  admitted  to  qualify  the 
words  of  a  contract  (a  mineral  lease)  without 
a  specific  averment  on  record  and  proof  that 
the  words  were  understood  to  be  so  qualified 
by  the  contracting  parties.  Guthrie  v. 
Cochran,  1846,  19  J.  69* 

11.  Construction  of  Documents— Sale- 
Note. — A  sale-note  bore  "settlement  2J  dis- 
count fourteen  days."  Question,  whether  proof 
of  usage  of  trade  could  be  admitted  to  explain 
these  terms.  Athya  &  Co.  v.  Rowell  db  Co., 
1856,  18  D.  1299  ;  28  J.  654  *  i 


12.  Construction  of  Documents— Scrip 
Note. — If  A  gives  an  iron  scrip  note  to  B  ana 
B  sells  it  to  G,  C  may  prove  that  the  note  has 
by  the  custom  of  trade  an  import  not  expressed 
on  the  face  of  it.  Mackenzie  v.  Dunlop,  Wilson 
&  Co.,  1856,  19  D  (H.  L.)  11 ;  3  Macq.  22 ;  28 
J.  688  * 

13.  Construction  of  Documents— "Inter- 
est."— Opinion  that  one  of  the  parties  to  a 
formal  written  contract  cannot  prove  by  ex- 
trinsic evidence  of  usage  what  he  intended  by 
expressions  in  the  deed,  if  these  expressions 
have  a  clear  and  unambiguous  meaning.  Evi- 
dence of  usage  as  modifying  a  provision  for 
"interest"  on  money  rejected.  Sinclair  v. 
APBeath,  1868,  7  M.  273 ;  41  J.  165* 

14.  Effect  of— Bill — An  issue  was  taken 
whether  a  bill  payable  at  a  flesher's  shop  had 
not  been  presented  within  business  hours. 
The  defenders  excepted  to  the  judge's  charge 
on  the  ground  that  he  should  have  told  the 

1'ury  that "  business  hours"  referred,  not  to  the 
lours  of  fleshers,  but  to  the  general  hours  of 
business,  and  that  the  practice  of  fleshers  was 
not  relevant  to  instruct  that  the  bill  was  not 
presented  in  business  hours.  Exception  dis- 
allowed. Neilson  v.  Leighton,  1844,  6  D.  622, 
728  ;  16  J.  289,  333  * 

15.  Effect  on  Contract— Building  Con- 
tract.— A  builder  offered  to  build  a  "  corner  " 
house  and  specified  the  items  of  his  charge  but 
did  not  mention  any  additional  charge  for  cir- 
cular work.  He  built  the  house  (the  corner  of 
which  was  rounded  off)  without  stating  that 
he  expected  a  higher  rate  for  such  work. 
Held  that  he  was  not  entitled  to  a  double 
charge  though  the  custom  of  the  trade  was  that 
double  rates  were  paid  for  circular  buildings. 
Scott  v.  Hatton,  1827,  6  S.  233  * 

16.  Effect  on  Contract— Departure  from. 

— Under  an  issue  whether  a  written  agreement 
had  been  departed  from,  facts  and  circum- 
stances may  be  admitted  to  prove  that  it  had 
been  so,  but  not  to  establish  that  it  was  the 
practice  to  depart  from  such  agreements,  and 
settled  by  the  rate  of  the  district.  Craig  v. 
Budge,  1823,  3  Mur.  322. 

17.  Effect  on  Contract— Guarantee— 
Admissibility. — Proof  of  the  custom  of  trade 
allowed  in  construction  of  the  guarantee  of  bills 
at  three  months  for  the  price  of  whisky,  no 
terminus  a  quo  being  specified.  M'Laggan  & 
Co.  v.  M'Farlane,  1813,  Hume  101. 

18.  Effect  on  Contract— Guarantee.— A 

guarantee  company  who  had  guaranteed  the 
teller  of  a  bank  sought  to  reduce  the  guarantee 
on  the  ground  that  a  representation  as  to  the 
supervision  of  the  teller  was  not  being  im- 
plemented. Held  that  evidence  as  to  the  usual 
Cctice  in  banks  led  in  order  to  show  that  the 
k  had  followed  the  usual  course  was  inad- 
missible. British  Guarantee  Association  v. 
Western  Bank  of  Scotland,  1853,  15  D.  834 ; 
25  J.  502  * 

19.  Effect  on  Contract— Insurance.— In 

an  action  against  an  English  insurance  com- 
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pony,  who  defended  on  the  ground  inter  alia 
that  it  was  incompetent  for  such  companies  to 
take  Scotch  risks  at  sea,  evidence  admitted 
(under  an  issue  as  to  the  fact  of  an  agreement 
against  such  a  risk)  of  the  practice  of  other 
English  insurance  offices.  Mills  v.  Albion 
Insurance  Co.,  1826, 4  Mur.  142.  See 3W.&S. 
218* 

20.  Effect  on  Contract— Lease.  —Held 
that,  where  it  was  the  local  custom  for  tenants, 
at  the  end  of  their  leases,  to  remove  the  doors 
and  windows  of  their  houses,  and  to  receive 
the  value  of  their  buildings,  this  claim  was 
effectual  against  a  purchaser  of  the  lands, 
without  relief  against  the  seller.  Bell  v. 
Lament,  14  June  1814,  F.C.* 

21.  Effect  on  Contract  —  Master  and 
Servant. — Where  the  power  of  a  manager  is 
fixed  by  contract,  no  evidence  to  show  the 
practice  as  to  the  nomination  of  inferior  ser- 
vants by  the  manager  is  competent.  Gye  db  Co. 
v.  Hallam,  1832,  10 S.  512* 

22.  Effect  on  Contract— Sale.— In  an 
action  for  the  price  of  cattle  sold,  a  proof  that 
it  was  the  custom  of  the  trade  as  between 
cattle  dealers  and  fleshers  to  pay  for  cattle  on 
delivery  allowed.  Stewart  v.  Gfordon,  1831,  9  S. 
466  ;  6  Fac.  329.  Hunter  v.  Bonar,  1823,  2  S. 
554* 

23.  Effect  on  Rules  of  Corporation.— 

The  rules  of  an  ancient  guiidry  as  to  admission 
of  members  construed  in  conformity  with 
previous  usage.  Morris  v.  Guiidry  of  Dun- 
fermline, 1866,  4  M.  457  ;  38  J.  208.  See  also 
Gray  v.  Smith,  1836,  14  S.  1062  ;  11  Fac.  876  * 

24.  Illegal  —  Local  Custom.—  A  local  cus- 
tom in  a  burgh  (as  to  increasing  the  height  of 
mutual  walls)  not  admitted  in  evidence  as  it 
was  contrary  to  the  general  principles  of  law. 
Sanders  v.  Dudgeon,  1832,  4  J.  234* 

25.  "  In  Use  to  be  Exacted  "—Statute.— 
A  right  to  levy  bridge  customs  under  ancient 
charters  and  a  Scots  statute  confirming  it  "  as 
it  has  been  in  use  to  be  exacted2'  held  to  be 
qualified  by  usage.  Maxwell  v.  Provost  of 
Dumfries,  1866,  4  M.  764* 

26.  Master  and  Servant— Proof  allowed 
of  an  alleged  custom  that  gardeners  are  under- 
stood to  be  hired  for  a  month.  Mabon  v.  Elliot, 
1808,  Hume  393. 

27.  Master  and  Servant— Uniformity. — 
In  order  to  make  local  usage  a  relevant  defence 
for  not  Riving  notice  to  a  servant  of  dismissal, 
it  must  oe  shown  to  be  uniform  and  notorious. 
Morrison  v.  Allardyce,  1823,  2  S.  434* 

28.  Parish— Disjunction.— Usage  without 
a  decree  is  insufficient  to  effect  a  disjunction  of 
a  parish.  Heritors  of  Irvine  v.  Heritors  of 
Dundonald,  1824,  3  S.  173  * 

29.  Port— Custom  of— Sale.—  A  imported 
two  puncheons  of  rum  and  sold  them  to  B. 
They  were  in  a  bonded  warehouse  and  the 
bills  of  lading  were  in  the  name  of  A's  agent. 
B  intimated  the  sale  to  this  agent  and  then 


sold  the  goods  to  C.  B  having  got  delivery 
under  a  notice  from  A,  C  sued  the  store  keeper. 
Held  that  it  was  not  relevant  to  prove  that 
by  the  usage  of  the  port,  bonded  goods  were 
never  delivered  without  an  order  from  the  im- 
porter's agent.  M^Eachem  v.  Ewing  db  Co., 
1824,  2  S.  724* 

30.  Proof  of— Parole.— Held  that  a  custom 
of  trade  might  be  proved  by  parole.  Kitchen  v. 
Fisher,  1821,  2  Mur.  586. 

31.  Proof  of — A  bulker's  book  (which  was 
sworn  to  be  an  office-book)  received  as  evidence 
in  a  question  as  to  usage  in  delivering  goods. 
Edinburgh,  Leith,  &  Hull  Shijqring  Co.  v.  Ogilvie, 
1819,  2  Mur.  138. 

32.  Proof  of— Evidence.— Custom  is  to  be 
proved,  not  by  witnesses  speaking  in  general 
to  what  they  consider  the  custom,  but  to  indi- 
vidual and  unconnected  instances  free  from 
private  agreement.  M.  of  Tweeddale  v.  Brown, 
1821,  2  Mur.  569. 

33.  Proof  of—  Evidence.— In  provine  usage, 
held  incompetent  to  ask  a  witness  what  he 
understood  to  be  the  former  practice.  Gardner 
v.  Reekie,  1828,  4  Mur.  441. 

34.  Proof  of—  Evidence.— In  proving  usage 
of  trade,  the  general  usage  should  first  be 
proved,  and  then  its  application  to  the  par- 
ticular case.  Sheriff  v.  Stein's  Assignees,  1828, 
4  Mur.  466,  467. 

35.  Proof  of—  Evidence.— In  an  action  for 
relief  of  calls  on  bank  stock,  which  the  pursuer 
alleged  he  had  sold  to  the  defender,  held  that 
the  parole  testimony  of  a  stockbroker  as  to 
practice  was  not  excluded  by  his  deponing 
"there  are  printed  rules  as  to  transfers,  and 
these  apply  to  bank  shares,  and  rules  guide 
our  practice  " ;  and  that  it  was  competent  to  ask 
him  whether  the  transfer  in  question  was  in 
ordinary  terms,  whether  it  had  been  sufficiently 
tendered,  and  how  long  an  order  for  purchase 
of  bank  stock  endured  (there  not  being  evi- 
dence that  the  written  rules  regulated  the  words 
of  transfers,  or  prescribed  the  mode  of  tendering 
a  transfer,  or  the  endurance  of  an  order  to 
purchase).  Rait  v.  Primrose,  1859,  21  D.  965 ; 
31  J.  529  * 

36.  Proof  of—  Evidence  —  Agency.  —  A 

party  obtained  goods  from  a  commission  agent 
in  barter  for  other  goods  and  for  some  out- 
standing debts  and  was  sued  by  the  principal 
for  the  price  of  these  goods.  Held  incompetent 
to  ask  a  witness  whether  he  would  have  con- 
sidered the  defender  liable  according  to  the 
custom  of  trade  if  the  commission  agent  had 
not  communicated  the  name  of  his  principal, 
this  being  a  question  of  law  and  therefore  for 
the  court  to  determine.  Rawson  db  Co.  v.  John- 
ston, 1833,  11  S.  1101. 

37.  Proof    of— Evidence  — Averment— 

Under  an  issue  as  to  the  implement  of  a 
written  contract  a  question  was  put  to  a  wit- 
ness whether  from  his  knowledge  as  to  the 
custom  of  the  trade  he  would  attach  a  certain 
meaning  to  the  contract.    The  question  was 
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disallowed  as  there  was  no  averment  on  record 
or  issue  taken  as  to  the  custom  of  trade. 
Milne  v.  Samson,  1843,  6  D.  355  * 

38.  Proof  of— Evidence  — Invoice.  — A 

party  sued  for  the  price  of  goods  sent  to 
another  with  an  invoice  bearing  as  "bought 
of,"  and  signed  by  the  party.  The  defender 
alleged  that  the  goods  had  been  sent  on  sale 
and  return,  that  the  parties  had  had  a  course 
of  dealing  on  that  footing,  and  that  it  was  in 
conformity  with  the  practice  of  the  trade  as  to 
goods  consigned  for  sales  and  returns.  The 
court,  before  answer,  allowed  the  defender  a 
proof  of  his  allegations.  Woodrow  v.  Patterson 
&  Co.,  1845,  7  D.  385  ;  17  J.  195. 

39.  Proof  of  —  Evidence  —  Lease.—  In  a 

question  between  a  landlord  and  tenant  as  to 
the  custom  of  the  country,  a  decision  by  an 
arbiter  in  another  case,  or  the  practice  on  a 
particular  farm,  is  not  evidence,  unless  it  be 
shown  that  they  had  reference  to  the  general 
custom,  because  the  decision  and  the  practice 
may  rest  on  private  agreement.  M.  of  Tweed- 
dale  v.  Brown,  1821,  2  Mur.  565. 

40.  Proof  of—  Evidence— Master  and 
Servant. — Held,  under  a  general  issue  of  in- 
debted and  resting  owing,  in  a  question 
between  a  merchant  and  his  manager,  in  order 
to  prove  the  manager's  defence,  that  a  de- 
ficiency in  the  stock  arose  from  mistakes  or 
accidental  losses,  that  it  was  necessary  to  prove 
that  these  occurred  in  that  particular  house, 
before  general  evidence  could  be  led  to  show 
that  they  were  usual  in  the  same  business 
elsewhere.  Qye  &  Co.  v.  Hallam,  1832,  10  S. 
512* 

41.  Proof  of— Issue.— Under  a  general 
issue  taken  from  a  condescendence  confined 
to  a  claim  founded  on  usage  of  trade,  it  is  in- 
competent to  prove  an  act  of  homologation  as 
conclusive  of  the  cause.  But  the  act  may  be 
proved  to  support  the  usage.  Sheriff  v.  Stein's 
Assignees,  1828,  4  Mur.  457,  464. 

42.  Proof  of—  Issue— Averments— Illegal 

— Custom  not  allowed  to  be  proved  as  against 
the  generally  established  principles  of  the 
law,  where  no  issue  had  been  taken  on  the 
point,  and  where  there  was  no  sufficient  aver- 
ment in  the  record.  Roe  v.  Sinclair,  1838, 
M'F.  73.  ' 

43.  Proof  of— Issue. — An  issue  was  sent  to 
a  jury  to  ascertain  whether  by  granting  iron 
scrip  notes  a  company  became  bound  to  deliver 
iron  of  a  certain  quality  and  made  at  certain 
works.  Held  that  under  this  issue  the  usage 
of  the  iron  trade  could  not  be  proved. 
Mackenzie  v.  Dunlop,  Wilson  db  Co.,  1856,  19  D. 
(H.  L.)  11 ;  3  Macq.  22  ;  28  J.  688  * 

44.  Public  Burden.— Uninterrupted  uni- 
form practice  may  create  a  public  burden. 
Scott  v.  Wilson,  1829,  5  Mur.  57. 

45.  Servitude— Custom  of  Burgh.— An 
alleged  custom  of  a  burgh,  as  to  the  acquisition 
of  a   servitus  luminis  by  enjoyment  merely, 


not  allowed  to  affect  the  general  rule  of  law. 
Morris  v.  MKean,  1830,  8  S.  564.* 

46.  Servitude— Thirlage.  —  Thirlage  to  a 
church  mill  of  part  of  the  lands  of  a  barony 
held  to  be  constituted  by  long  usage  of  resort 
to  the  mill,  and  payment  of  multures,  without 
any  written  title.  Miller  v.  Lady  M.  Mont- 
gomery, 1809,  Hume  742. 

47.  Servitude— Thirlage.— In  an  action  to 
have  it  declared  that  a  party  was  immune 
from  thirlage  or  not  liable  in  more  than  out- 
town  multure,  the  general  practice  as  to  out- 
town  multure  in  the  district  allowed  to  be 
proved.  Cochrane  v.  Wallace,  1820,  2  Mur. 
296. 

48.  Servitude— Thirlage— Construction  of 
Documents. — The  term  "grindable  corn" 
construed  by  usage  to  mean  omnia  grana 
crescentia.  Stobbs  v.  Caven,  1873,  11  M.  530  ; 
45  J.  340  * 


DAMAGES  (MEASURE  OF) 

1.  Adultery— Expenses  in  Divorce  Ac- 
tion.— If  a  decree  of  divorce  be  not  final,  it  is 
incompetent,  in  an  action  of  damages  for 
adultery,  to  give  in  evidence  the  expense  of  the 
process.    Baillie  v.  Bryson,  1818,  1  Mur.  328. 

2.  Arrestment  of  Ship.— In  case  of  ar- 
restment of  a  vessel  by  mistake,  the  party  is 
only  entitled  to  the  actual  loss  he  can  qualify. 
Snaddon  v.  Stewart,  1819,  2  Mur.  72. 

3.  Assault.  —  For  amount  of  damages 
awarded  in  the  special  circumstances  of  each 
case,  see  Jameson  v.  Corrie,  1833,  US.  1027. 
Anderson  v.  Broom,  1834,  12  S.  1131.  Ball  v. 
Longlands,  1834,  12  S.  934.  Tullis  v.  Glenday, 
1834,  13  S.  698.  Thorn  v.  Graham,  1835,  13  S. 
1129.  Anderson  v.  Marshall,  1835,  13  S.  1130. 
Dick  v.  Small,  1835,  13  S.  1134.  Falconer  v. 
Cochran,  1837, 15  S.  891.  Reekie  v.  Norrie,  1842, 
5  D.  368  ;  15  J.  151* 

4.  Assault— Incapacity— Deductions.— 
If  a  party  has  been  assaulted  and  rendered 
incapable  of  work,  the  jury,  in  estimating 
damages,  ought  not  to  deduct  an  allowance 
made  to  him  as  a  member  of  a  friendly  society, 
because  it  is  of  the  nature  of  an  assurance,  and 
a  return  for  money  paid.  Forgie  v.  Henderson, 
1818,  1  Mur.  418. 

5.  Assessment— Rule  for  Assessing.— In 
assessing  damages,  juries  should  not  convert 
compensation  for  an  injury  into  punishment, 
but  should  fix  on  a  sum  by  a  fair  compromise 
of  their  different  opinions.  Hyslop  v.  Staig, 
1816, 1  Mur.  24. 

6.  Bankrupt  Estate  — Illegal  Purchase 
by  Trustee. — Where  the  trustee  on  a  seques- 
trated estate  became  the  purchaser  of  land 
belonging  to  the  estate,  and  the  sale  was 
in  consequence  rendered  ineffectual,  held  that 
he  was  liable  in  the  difference  between  the 
price  offered  at  the  sale,  and  a  lower  price 
which  the  lands  ultimately  realised  at  a  sale 
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which  subsequently  took  place.  Abercrombie 
(Whytfs  Tr.)  v.  Burt,  1851,  13  D.  679 ;  23  J. 
431* 

7.  Breach  of  Contract— Award  of  Ar- 
biters.— In  an  action  of  damages  for  breach  of 
agreement,  held  incompetent  to  prove  the 
amount  of  damages  said  to  have  been  awarded 
by  arbiters.  Wight  v.  Eunng,  1828,  4  Mur. 
585. 

8.  Breach  of  Contract— Building  Con- 
tract.— A  builder  having  committed  a  breach 
of  a  building  contract,  the  amount  of  damage 
fixed  at  the  difference  between  the  contract 
price  and  that  for  which  the  work  was  after- 
wards completed,  the  defender  not  asking  any 
other  mode  of  determining  the  amount. 
Mags,  of  Montrose  v.  Forsyth,  1834,  12  S.  429. 

9.  Breach  of  Contract— Charter-Party.— 

Circumstances  in  which  the  court  entered,  for 
the  pursuer,  a  verdict  with  £50  damages  for 
breach  of  charter-party.  Scottish  Australian 
Emigration  Society  v.  Borland,  1855, 18  D.  239 ; 
28  J.  104. 

10.  Breach  of  Contract— Carriage— Loss 
of  Market— Delay  in  Transmission  of 
Goods.  —  Carriers  received  goods  for  trans- 
mission to  Liverpool  whence  they  were  to  be 
shipped  to  America.  They  delayed  to  trans- 
mit these  and  the  American  spring  market 
was  consequently  lost.  Held,  in  an  action  by 
the  consignees  against  them,  that  the  measure 
of  damage  was  not  the  price  which  the  goods 
would  fetch  if  sold  in  Liverpool,  but  the  loss 
incurred  by  the  consignees;  that,  had  the 
American  prices  been  proved  to  have  been 
higher  than  the  invoice  price,  the  consignee 
could  have  recovered  damages  for  loss  of 
profit ;  but  that,  as  this  was  not  proved, 
the  carriers  were  liable  for  the  invoice  price. 
Bates  <£•  Co.  v.  Cameron  <L-  Co.,  1855,  18  D.  186 ; 
28  J.  77  * 

11.  Breach  of  Contract— Contract  of 
Service. — In  an  action  by  an  employer  against 
a  servant  for  damages  for  breach  of  contract  in 
that  he  had  carried  on  another  business  of  his 
own  privately  and  had  finally  deserted,  the 
court,  in  estimating  the  amount  of  damage, 
took  into  account  (1)  the  loss  of  time 
abstracted  from  the  pursuer's  business  for 
the  defender's  own  business ;  (2)  the  incon- 
venience to  the  pursuers  through  the  defender's 
sudden  desertion  ;  and  (3)  the  falling-off  of 
business  in  the  part  of  the  country  travelled 
by  the  defender.  Cameron  <k  Co.  v.  Gibb,  1867, 
3  S.  L.  R.  282. 

12.  Breach  of  Contract— Contract  of 
Service— Manager  of  Company— Dismissal. 

— A  party  suing  for  damages  for  wrongous 
dismissal  from  the  office  of  managing  director 
of  a  company  concluded  for  (1)  a  sum  as  damages 
and  solatium  ;  (2)  a  sum  as  loss  sustained  oy 
him  in  consequence  of  having  to  purchase 
shares  of  the  company  as  a  condition  of  ob- 
taining the  appointment;  and  (3)  a  sum  as 
loss  through  having  to  remove  from  his  former 
residence  to  the  place  of  business  of  the  com- 


pany. Held  that  he  was  not  entitled  to  make 
separate  claims  under  the  second  and  third 
heads.  Trimble  v.  City  of  Glasgow  Flax  Spin- 
ning Co.,  1868,  5  S.  L.  R.  385. 

13.  Breach  of  Contract  —  Failure  to 
Obtain  Commission  in  Army. —  A  party 
who  had  come  under  an  obligation  to  pro- 
cure for  another  a  commission  in  the  army, 
but  had  failed  to  do  so,  held  liable  for  the 
price  of  an  ensign's  commission.  Macdonald 
v.  Elder,  1811,  5  Pat.  542. 

14.  Breach  of  Contract— Expenses  of 
Action  to  Enforce  Contract— In  an  action 
by  a  seller  against  a  purchaser  for  the  price  of 
the  subject  sold,  the  pursuer  obtained  decree 
for  the  price  and  expenses,  but  certain  charges 
for  extrajudicial  expenses  incurred  in  that 
action  were  not  allowed.  The  seller  brought 
a  second  action  to  recover  these  extrajudicial 
expenses  in  name  of  damages  sustained  by  him 
through  the  purchaser's  breach  of  contract. 
Held  that  the  action  was  incompetent. 
M'Dowall  v.  Stewart,  1871,  10  M.  193 ;  44  J. 
116* 

15.  Breach  of  Contract— Sale  of  Goods 
—Failure  to  Deliver— Loss  of  Profits.— 
A  agreed  to  sell  144  bags  of  coffee  to  B,  who 
thereupon  contracted  to  sell  to  C  174  bags. 
A  failed  (innocently)  to  deliver  the  144  bags, 
whereby  B  was  unable  to  implement  his  con- 
tract. Held  that  A  was  liable  to  pay  B  the 
profit  which  he  would  have  realised  on  the 
144  bags,  but  not  that  which  he  had  lost  on 
the  remainder  of  the  174  bags— that  loss  being 
not  direct,  but  consequential.  Dunlop  v. 
M'KeUar,  31  May  1815,  F.  C  * 

16.  Breach  of  Contract— Loss  of  Profits- 
Average  Profits  of  Other  Traders.  —It  is  com- 
petent for  a  pursuer,  with  a  view  to  the  estima- 
tion of  damages,  to  establish  the  loss  of  profits 
during  a  particular  period,  through  breach  of 
contract,  by  showing,  from  the  evidence  of  per- 
sons engaged  in  a  similar  trade,  though  in  a 
different  quarter  of  the  country,  what  would 
have  been  the  average  profits  so  realised  during 
the  period  in  question.  Watson  v.  Kidston  <£ 
Co.,  1839,  1  D.  1254.  See  also  Bell  v.  Leighton, 
1819,  2  Mur.  74  * 

17.  Breach  of  Contract— Penalty.— Held 
that  a  claim  in  a  sequestration  for  the  penalty 
stipulated  in  a  contract  between  the  claimant 
and  the  bankrupt,  without  any  statement  of 
the  true  damage  incurred  through  the  breach, 
was  void.  Anderson  v.  Monteith,  1847,  9  D. 
1432  ;  19  J.  634  * 

18.  Breach  of  Contract— Sale— Failure  to 
Deliver— Price— Average.— A  party,  on  9th 
October  1800,  bound  himself  to  deliver  grain 
between  that  date  and  Whitsunday  the  next, 
and  he  failed  (without  fraud)  to  deliver  it  at 
all.  During  the  currency  of  the  term  of 
delivery  grain  rose  gradually  in  value,  and 
was  at  its  highest  on  Whitsunday.  Held  that 
the  damages  were  to  be  assessed  by  taking  the 
average  value  of  the  grain  during  the  term  of 
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delivery.  Robinson  <k  Co.  v.  MacCullochs,  23 
Dec.  1808,  F.  C  * 

19.  Breach  of  Contract—Sale— Failure 
to  Deliver— Price— Average.— A  party  sold 
spirits,  to  be  delivered  in  the  course  of  three 
weeks,  at  8s.  per  gallon.  He  refused  to  deliver 
at  all,  and  the  price  rose.  Held  that  he  was 
liable  for  damages  fixed  by  taking  the  average 
price  between  the  last  day  of  delivery  and 
the  date  of  action.  Taylor  <k  Co.  v.  Morrison, 
17  June  1809,  F.  C. 

20.  Breach  of  Contract— Sale— Failure 
to  Deliver  —  Price  —  Expenses  —  Freight 
— A  merchant  in  Leith  agreed  to  sell  to 
another  at  Beauly,  grain,  for  which  the 
buyer  sent  a  vessel  to  Leith,  but  the  seller 
failed  to  deliver.  Held  that  the  seller  was 
liable  in  damages,  to  the  extent  of  the  differ- 
ence between  the  stipulated  price  at  Leith 
and  the  actual  price  at  Beauly,  with  the  ex- 
penses caused  by  the  unnecessary  detention  of 
the  vessel,  but  not  the  freight  Anderson  v. 
Goddard  6  Co.,  21  Feb.  1809,  F.  C.* 

21.  Breach  of  Contract  — Sale  — Failure 
to  Deliver— Date  of  Ascertaining  Damages. 

— A  London  merchant  agreed  to  sell  to  a 
merchant  in  Scotland,  hemp,  to  be  shipped  in 
Russia  for  Scotland,  on  a  certain  day.  He 
failed  to  deliver  the  hemp.  The  hemp  for 
three  years  after  the  time  of  delivery,  rose  in 
price  in  the  English  market.  Held,  in  an  action 
for  implement  of  the  contract  and  for  damages, 
that  there  is  no  fixed  rule  as  to  the  particular 
time  at  which  the  difference  in  the  price  of 
goods  ought  to  be  taken,  for  the  purpose  of 
estimating  the  amount  of  damage  sustained, 
and  that  each  case  must  be  regulated  by  its 
own  circumstances.  Watt  v.  Mitchell  db  Co., 
1839,  1  D.  1157  ;  14  Fac.  1174* 

22.  Breach  of  Contract  —  Sale  —  Failure 
to  Deliver. — In  an  action  of  damages  for 
failure  to  deliver  goods  under  a  contract  of 
sale,  held  that  the  damages  were  not  to  be 
limited  to  the  difference  between  the  contract 
price  and  the  market  price  at  the  date  when 
delivery  should  have  been  made,  but  that  the 
amount  of  damages  was  to  be  ascertained  from 
a  view  of  the  whole  circumstances  of  the  case, 
and  fixed  as  a  jury  question  in  such  a  way  as 
to  do  justice  to  the  party  wronged.  Garrow 
v.  Forbes,  1866,  2  S.  L.  R.  203. 

23.  Breach  of  Contract  —  Sale  —  Failure 
to  Deliver. — Verdict  of  £100  damages  for 
pursuer,  in  an  action  of  damages  for  breach 
of  contract,  by  non-delivery  of  turnip  seed. 
Nicholson  v.  Kemp,  1850,  12  D.  445. 

24.  Breach  of  Contract  — Sale  — Conse- 
quential Damage.— A  farmer  sued  for  dam- 
ages in  respect  of  a  auality  of  turnip  inferior 
to  that  stipulated  in  his  purchase  having  been 
supplied  to  him.  A  claim  for  loss  "because  of 
not  having  sound  turnips  to  fatten"  his  stock, 
being  consequential,  was  disallowed.  Taylor  v. 
Sharp,  1868,  6  S.  L.  R  95. 

25.  Breach  of  Contract— Sale  — Profits 
or  actual  Loss? — In  an  action  of  damages 


for  breach  of  contract  in  the  sale  of  goods,  the 
measure  of  damages  is  not  merely  the  difference 
between  the  contract  price  and  the  price  at 
which  such  goods  could  have  been  bought  at 
the  moment  when  the  contract  was  broken, 
but  also  a  compensation  for  such  profit  as 
might  have  been  made  by  the  purchaser  had 
the  contract  been  dulv  performed.  Dunlop  v. 
Higgins,  1848,  6  Bell*  195  ;  20  J.  279.  Affg. 
9  D.  1407  ;  19  J.  621* 

26.  Breach  of  Contract— Sale— Difference 
between  Contract  and  Market  Price.— In 
failure  to  implement  a  contract  of  sale,  there 
is  no  rule  in  the  law  of  Scotland  that  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  that  at  which  the  pur- 
chaser could  supply  himself  in  the  market  at 
the  time  when  delivery  is  asked  and  refused. 
Baird  v.  ReiUy,  1856,  18  D.  734 ;  28  J.  313* 

27.  Breach  of  Contract— Sale  of  Shares 
— Date  of  Ascertainment. — In  an  action  on 
a  bargain  to  sell  shares  of  a  railway  stock,  held 
that  the  damages  to  be  awarded  for  failure  to 
implement  this  obligation  was  the  difference 
between  the  purchase  money  and  the  selling 
price  of  the  stock,  as  at  the  date  when  the 
shares  were  to  be  delivered,  and  not  at  a  date 
when  the  seller  had  intimated  that  he  with- 
drew from  the  bargain.     Howie  v.  Anderson, 

1848,  10  D.  355  ;  20  J.  121  * 

28.  Breach  of  Contract— Sale  of  Stock.— 

A  party  for  whom  a  sale  of  stock  had  been 
made  by  his  broker,  refused  to  implement  the 
sale  by  delivery  of  the  scrip  to  the  purchaser, 
on  the  ground  that  the  broker  baa  exceeded 
his  instructions.  The  purchaser,  in  accordance 
with  a  rule  of  the  Stock  Exchange,  intimated 
that  he  would  buy  stock  in  the  market,  but, 
at  the  request  of  the  broker,  delayed  doing  so 
for  some  months,  and  the  stock  was  ultimately 
bought  at  a  price  higher  than  that  for  which 
it  might  have  been  obtained  at  the  date  of  the 
intimation.  The  price  was  paid  by  the  broker 
to  the  purchaser.  The  broker  then  sued  the 
seller  for  the  price  thus  paid  to  the  purchaser, 
and  it  was  found  that  the  seller  was  bound  to 
have  implemented  the  sale  by  delivering  the 
scrip.  Held  that  he  was  liable  in  all  the 
consequences  of  the  breach  of  the  contract ; 
and  that,  as  the  measure  of  the  damage  due 
by  him,  he  must  pay  the  full  sum  paid  by  the 
broker  to  the  purchaser.    Dickson  v.  Henderson, 

1849,  12  D.  306 ;  22  J.  57. 

29.  Breach  of  Contract— Wharfingers.— 

A  shipping  company  broke  a  contract  with 
wharfingers  in  London,  whose  wharf  they  had 
bound  themselves  exclusively  to  frequent. 
Held  that  in  estimating  the  damage  suffered, 
and  for  which  the  shipping  company  was 
liable,  the  loss  of  profit  on  the  cartage  by  the 
company,  in  delivering  the  goods  landed  at 
their  wharf,  was  to  be  taken  into  account. 
Downe  v.  Mackinlay,  1834,  12  S.  528. 

30.  Breach  of  Promise  of  Marriage.— In 
assessing  damages  for  breach  of  promise  of 
marriage,  the  jury  were  directed  not  to  punish 
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the  defender,  but  merely  to  recompense  the 
pursuer.     Tucker  v.  Aitchison,  1846,  9  D.  21. 

31.  Breakages— Pieces  of  Sets  of  China 
Destroyed— Value  of  whole  Set— Where 
sets  of  china  were  injured  by  the  destruction 
of  one  or  more  pieces,  the  owner,  who  was 
found  entitled  to  reparation,  was  held  to  have 
a  good  claim  for  the  value  of  the  whole  sets. 
CUghorn  v.  SpittaVs  Trs.,  1866, 18  D.  664 ;  28  J. 
287* 

32.  Damage  to  Fishing  Apparatus  — 
Wages  of  Fishermen. — Under  an  issue  for 
damage  to  fishing  apparatus,  it  is  not  competent 
to  prove  the  amount  of  wages  paid  to  fishermen. 
Qrubb  v.  Mackenzie,  1818,  2  Mur.  4. 

33.  Dismissal    of    Excise    Officer.  —  In 

estimating  damages  to  an  officer  of  excise, 
dismissed  in  consequence  of  unfounded  state- 
ments by  the  defenders  to  his  superiors,  the 
jury  are  not  bound  to  hold  that  the  loss  of 
office  down  to  the  day  of  trial  was  owing  to 
these  statements,  the  office  being  during 
pleasure,  and  not  ad  vitam  aut  culpam.  Leven 
v.  Young  &  Co.,  1818, 1  Shaw's  App.  179.  Affg. 
1  Mur.  365  * 

34.  Evidence  of  no  Damage.— In  an  action 
for  damages  for  wrongous  arrest,  ruled  that  if 
the  Court  of  Session  has  found  that  damages 
are  due,  the  defender  cannot  before  the  jury 
show  that  none  are  due.  Simpson  v.  Liddfe, 
1821,  2  Mur.  581. 

35.  Excessive   Award  — Modification.— 

A  sum  of  damages  awarded  in  an  inferior  court, 
modified  in  an  advocation,  though  no  special 
plea  of  excess  was  on  the  record,  but  merely 
the  general  plea  of  none  being  due.  Black  v. 
Broum,  1827,  5  S.  609  * 

36.  Excessive  Award  —  Modification  — 
Slander. — A  party  who  had  been  accused  by 
another  of  stealing  a  still-pot,  having  refused 
to  refer  the  matter  to  arbiters,  and  taken  decree 
in  absence  for  £100  of  damages  and  £20  of 
fine,  the  court  modified  the  damages  to  £5,  and 
the  fine  to  10s.  M' Leans  v.  Grays,  1800, 
Hume  604. 

37.  Fraud— Shares  Purchased  on  False 
Reports  by  Bank  Directors.— Opinion,  that 
in  an  action  of  damages  against  bank  directors 
at  the  instance  of  a  shareholder  who  had 
purchased  shares,  induced  by  false  reports  by 
the  directors  as  to  the  state  of  the  bank,  the 
proper  measure  of  damage  is  the  difference 
between  the  purchase  money  actually  paid 
and  what  would  have  been  a  fair  price  in 
the  real  circumstances  of  the  company  at  the 
time  of  the  purchase.  Tulloch  v.  Davidson, 
1860, 22  D.  (H.  L.)  7 ;  3  Macq.  783 ;  32  J.  363  * 

38.  Imprisonment— Aggravation.— In  an 
action  of  damages  for  wrongous  imprisonment, 
it  is  competent  to  prove,  in  aggravation  of 
damages,  that  one  of  the  pursuer's  family 
was  sick.    Beveridge  v.  Scott,  1822,  3  Mur.  108. 

39.  Imprisonment  —  Solatium.  —  Where 
parties  were  illegally  imprisoned  till  payment 


of  fines,  held  in  an  action  of  damages,  that  they 
were  entitled  to  the  actual  loss  suffered  by 
them,  but  not  to  solatium.  Donald  v.  Robertson, 
1822,  2  S.  65. 

40.  Injury  to  Property —  Mitigation. — 

Held  that  if  buildings  erected  in  juxtaposition 
to  existing  buildings,  injure  them,  through 
want  of  skill  on  the  part  of  the  proprietor, 
the  damages  may  be  mitigated  in  respect  of 
imperfections  in  the  old  buildings.  Macintosh 
v.  Scott  do  Co.,  1859,  21  D.  363 ;  31  J.  200* 

41.  Injury  to  Property— Subsidence  of 
Ground— Liability  of  Owner  of  Minerals.— 

Question  as  to  the  damages  the  owner  of 
minerals  is  liable  in  to  the  owner  of  surface 
for  injury  done  to  buildings.  Dunlop's  Trs.  v. 
Corbet  &  WNair,  20  June  1809,  F.  C* 

42.  Landlord  and  Tenant— Bankruptcy 
of  Tenant. — A  trustee  in  bankruptcy  claimed 
machinery  in  premises  leased  to  the  bankrupt, 
and  refused  to  cede  possession  under  the  lease. 
Held  that  the  trustee  was  liable  in  damages 
to  the  landlord,  but  that  the  rent  could  not 
be  assumed  to  be  the  measure  of  damages. 
Stead  v.  Cox,  1835,  13  S.  280* 

43.  Landlord  and  Tenant— Bankruptcy 
of  Tenant  —  Opposition  by  Trustee  to 
Resumption  of  Possession  by  Landlord- 
It  was  a  condition  of  the  lease  of  a  distillery, 
that  in  the  event  of  the  tenant's  bankruptcy 
the  lease  should  be  voided  and  possession 
ceded  to  the  landlord.  The  tenant  became 
bankrupt,  and  the  trustee  on  his  estate  op- 
posed tne  landlord's  resumption  of  possession. 
Held,  in  an  action  at  the  landlord's  instance, 
that  averments  in  regard  to  loss  sustained  in 
consequence  of  this  opposition  were  relevant 
in  an  action  of  damages  against  the  trustee. 
Richardson  v.  Scott,  1835,  13  S.  972* 

44.  Landlord  and  Tenant— Detention  of 
Crop. — In  a  question  as  to  damage  done  to  a 
tenant  by  detention  of  his  crop,  etc.,  it  is  com- 
petent to  prove  that  the  tenant  resisted  the 
messenger  sent  to  eject  him.  Davidson  v. 
Dunbar,  1827,  4  Mur.  41. 

45.  Landlord  and  Tenant  —  Interdict 
by  Landlord  against  Removal  of  Crop — 
Profits  or  Actual  Loss  ? — A  landlord  obtained 
interdict  against  his  tenant  taking  away  a 
crop.  In  an  action  of  damages  by  the  tenant 
for  wrongous  interdict,  held  that  the  landlord 
having  acted  in  good  faith  and  on  probable 
cause  the  measure  of  damage  was  the  actual 
loss  sustained  by  the  tenant  and  not  the 
possible  gains.  Miller  v.  Hunter,  1865,  3  M. 
740 ;  37  J.  381* 

46.  Landlord  and  Tenant  —  Loss  of 
Possession  of  Subjects.—  A  tenant  deprived 
for  a  certain  time  of  the  subjects  let,  can  only 
recover  direct,  not  consequential,  damage. 
Roberts  v.  E.  of  Rosebery,  1825,  4  Mur.  3. 

47.  Landlord  and  Tenant  —  Loss  of 
Possession  of  Subjects— Profit— If  a  tenant 
is  deprived  of  his  farm  in  consequence  of  want 
of  power  in  his  landlord  to  grant  the  lease,  he 
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is  entitled  to  a  sum  as  tenant's  profit.  Dalziel 
v.  D.  of  Queensberry's  Exrs.,  1826,  4  Mur.  18. 

48.  Landlord  and  Tenant  —  Loss  of 
Possession  of  Subjects— Items  of  Damage, 

— When,  by  a  flood  created  by  the  bursting 
of  a  dam,  a  tenement  is  destroyed  of  which 
the  owner  is  also  occupier,  his  claim  of 
damages  includes  (1)  reparation  for  the  injury 
done  to  the  tenement ;  (2)  a  sum  in  name  of 
rent  till  the  mischief  is  replaced ;  and  (3)  loss 
of  business  profits,  if  these  items  can  be 
proved  as  special  damages  by  distinct  evidence, 
as  the  production  of  tne  books  of  the  partv. 
Kerr  v.  E.  of  Orkney,  1857,  20  D.  298 ;  30  J. 
158* 

49.  Landlord  and  Tenant— Seduction  of 
Lease—Expense  of  Defending  Reduction.— 

A  tenant  whose  lease  has  been  reduced,  is 
entitled,  in  an  action  of  damages,  to  the 
expense  of  defending  in  the  reduction.  Innes 
v.  Peterborough's  Exrs.,  1828,  4  Mur.  334. 

50.  Landlord  and  Tenant— Seduction  of 
Lease. — A  tenant  of  part  of  an  entailed  estate, 
whose  lease  was  reduced  as  contrary  to  the 
entail  by  a  succeeding  heir,  having,  in  an 
action  under  the  warrandice  in  his  tack  against 
the  granter's  executors,  calculated  his  damages 
on  a  certain  principle,  obtained  decree  accord- 
ingly, and  acquiesced  in  this  decree  for  several 
months,  not  allowed  to  have  it  opened  up,  in 
order  to  take  advantage  of  a  new  principle  of 
estimating  the  damage  subsequently  adopted 
in  some  similar  cases.  Gillespie's  Reps.  v.  V.  of 
Queensberry's  Exrs.,  1827,  6  S.  90. 

51.  Landlord  and  Tenant— Alteration  of 
Buildings  without  Tenant's  Consent— Con- 
sequential Damage.  —  The  landlord  of  a 
country  residence,  against  the  remonstrances 
of  the  tenant,  took  off  the  roof  from  a  gig- 
house  and  stable,  raised  the  walls  a  few  feet, 
and  replaced  the  roof  the  same  dav,  but  so 
loosely  as  not  to  exclude  the  rain.  The  tenant 
obtained  an  interim  interdict  against  his  pro- 
ceedings, and  the  landlord,  during  a  proof, 
allowed  the  premises  to  remain  in  the  same 
state  for  several  weeks.  During  this  time  the 
tenant  sent  his  horse  and  gig  to  Edinburgh, 
and  kept  them  there  at  livery,  having  a  con- 
veyance sent  out  daily  to  take  him  backwards 
and  forwards.  Held  that  the  landlord  was 
liable  for  the  expense  of  this  conveyance,  and 
of  keeping  the  horse  at  livery,  and  also  for  the 
value  of  hay  and  straw  left  in  the  stable  and 
damaged.  Robertson  v.  Menzies,  1828,  6  S. 
452* 

52.  Law  Agent— Loss  of  Action  by.— In 
an  action  of  damages  against  a  law  agent  for 
the  loss  of  an  action,  observed  that  if  the  action 
were  lost  through  his  fault,  the  measure  of 
damages  would  not  necessarily  be  the  con- 
clusions of  the  action  so  lost,  but  the  court 
would  inquire  into  the  soundness  of  the  claim. 
Urquhart  v.  Grigor,  1857,  19  D.  853  ;  29  J. 
399* 

53.  Nominal  Damages. — Where  an  action 
is  brought  to  establish  a  right,  although  con- 


cluding for  damages,   but  none  have   been 

proved,   a    verdict   should  be    returned    for 

nominal  damages.  Morton  v.  Barclay,  1824, 
3  Mur.  401. 

54.  Pactional  Damages  —  Penalty  — 
Breach  of  Contract. — A  building  contract 
provided  that  £5  should  be  paid  for  every 
week  the  work  remained  unfinished  after  a 
specified  time.  Held  that  this  was  not  a 
penalty  subject  to  modification,  but  pactional 
damages.  Johnston  v.  Robertson,  1861,  23  D. 
646;  33  J.  335* 

55.  Penalty— Damages— Apprenticeship. 

— The  penalty  in  a  bond  of  caution  for  the 
performance  by  an  apprentice  of  the  obliga- 
tions in  his  indenture,  is  subject  to  an 
equitable  restriction.  Wright  v.  MiGregor, 
1826,  4  S.  434 ;  1  Fac.  346.  And  the  penalty 
was  modified  to  the  actual  damage.  Watson  v. 
Merrilees,  1848,  10  D.  370.*, 

56.  Personal  Injury— Death.— Where  the 
relatives  of  a  person  killed  by  an  accident 
sue  those  responsible  for  the  accident,  the 
damage  is  not  to  be  measured  merely  by  the 
money  the  relatives  received  from  his  exertions 
in  business.  Drummond  v.  M'Gregor,  26  Feb. 
1813,  F.  C  * 

57.  Personal  Injury— Death— Extent  of 
Culpa, — In  an  action  for  damages  in  respect 
of  the  death  of  a  relative  against  the  party 
whose  negligence  caused  the  death,  the  degree 
of  that  party's  negligence  or  culpa  is  an 
element  which  may  be  considered  in  assessing 
the  damages.  Morton  v.  The  Edinburgh  d- 
Glasgow  Rly.  Co.,  1845,  8  D.  288 ;  18  J.  134 
See  Dobie  v.  Aberdeen  Rly.  Co.,  1856,  18  D. 
862  ;  28  J.  391* 

58.  Personallnjury— Character ofPursuer 
—Admissibility  of  Evidence.—  The  pursuer 
of  an  action  of  reparation  for  bodily  injury, 
having  averred  that  he  had  been  incapacitated 
from  following  his  business,  the  defenders,  to 
diminish  damages,  were  allowed  to  go  into 
proof  as  to  the  sobriety  of  the  pursuer's  habits, 
without  having  made  averments  with  respect 
to  them  on  record.  Butchart  v.  Dundee  <fc 
Arbroath  Rly.  Co.,  1859,  22  D.  184 ;  32  J.  76* 

59.  Personal  Injury  —  Incapacity.—  A 

youthful  workman  receiving  10s.  a  week, 
having,  when  in  his  master's  employment, 
received  an  injury,  from  a  defect  in  machinery, 
which  produced  total  blindness,  damages  were 
assessed  by  the  court  at  £400.  M'Kechnie  v. 
Henderson,  1858,  20  D.  551  ;  30  J.  297. 

60.  Remoteness.— Where  a  party  had,  in 
an  appeal  to  the  House  of  Lords,  obtained  a 
reversal  of  a  judgment,  held  that  he  could 
not  claim  in  an  action  of  damages,  as  an 
item  of  loss,  his  expenses  in  the  appeal,  which 
had  not  been  awarded.  Heddle  v.  Baikte,  1846, 
8  D.  376 ;  18  J.  170* 

61.  Remoteness  —  Infection  Communi- 
cated to  Horse— Hira— A  hired  the  grazing 
in  a  field  from  B  for  his  horse.  While  A's 
horse  was  in  the  field  B  put  a  glandered  horse 
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into  it  A  took  his  horse  home  (not  knowing 
of  this)  to  his  stable,  and  the  disease  was  com- 
municated to  two  other  of  his  horses.  Held 
that  A  could  recover  damages  not  only  for  the 
horse  first  infected  but  also  for  the  other  two. 
Robertson  v.  Connolly,  1851,  13  D.  779 ;  23  J. 
348  ;  1  Stuart  104.  See  Baird  v.  Graham,  1852, 
14  D.  615 ;  24  J.  313 ;  1  Stuart  578  * 

62.  Remoteness  —  Interference  with 
Trade. — A  sent  a  ship  to  B  to  be  repaired. 
After  the  repairs  were  done  a  dispute  as  to  pay- 
ment arose,  and  the  vessel  was  retained  on  the 
slip  by  B  in  security.  Held  that  B  could  not 
recover  from  A  the  slip -dues  during  the 
detention,  or  damages  for  the  interference  to 
B's  trade,  owing  to  the  vessel  taking  up  room 
on  his  slip.  Stephen  v.  Swayne,  1861, 24  D.  158.* 

63.  Remoteness  —  Loss  of  Credit— Dis- 
honour of  Bills. — An  agent  abroad  drew  bills 
on  his  constituent  for  advances  made  by  the 
constituent's  directions.  The  bills  were  re- 
turned dishonoured,  though  the  constituent 
was  solvent.  The  agent's  credit  and  business 
were  thereby  destroyed.  Question,  whether 
such  damages  were  consequential.  Dempster  v. 
Wallace,  Hunter,  <h  Co.,  1833,  12  S.  548. 

64.  Remoteness— Period  Subsequent  to 
Date  of  Summons. — Can  a  pursuer  ask  damages 
from  a  jury  with  reference  to  a  period  subse- 
quent to  the  date  of  his  summons  ?  Leven  v. 
Young  <h  Co.,  1818,  1  Mur.  381,  383. 

65.  Remoteness— Property— Injury  to. 

— The  proprietor  of  a  close  through  which 
there  was  an  open  sewer  for  carrying  off  water 
from  a  malt-steep  held  entitled  to  reparation 
for  any  direct  damage  done  to  him  by  an 
increase  in  the  quantity  of  water  caused  by 
the  proprietor  of  the  malt-steep  erecting  in  its 
place  a  distillery,  but  not  to  damages  which 
the  former  had  been  found  liable  to  pay  a 
neighbour  into  whose  grounds  he  conveyed  the 
water,  or  the  expenses  of  a  litigation  with  him. 
Robertson  v.  ScouUer,  1825,  1  Fac.  126. 

66.  Ship  — Collision— Insurance.— In  an 

action  for  damages  caused  to  the  pursuers' 
vessel  by  collision  with  the  defenders'  vessel, 
the  jury  awarded  £566.  The  pursuers  had 
already  been  paid  under  a  policy  of  insurance 
£350  in  respect  of  the  damage  sustained,  but 
produced  an  assignation  from  the  underwriters 
to  all  their  rights  as  against  the  defenders. 
Held  that  the  pursuers  were  entitled  to  decree 
for  the  full  amount  without  deduction  of  the 
sum  paid  under  the  insurance.  Morison  <& 
Milne  v.  Bartolomeo  dh  Massa,  5  M.  848  :  39  J. 
474* 

67.  Solatium.— In  an  action  of  damages 
at  the  instance  of  an  adult  son  against  the 
proprietor  of  a  coach,  by  which  his  father  (an 
old  man  on  the  poor-roll  of  his  parish)  was 
driven  over  and  killed,  direction  given,  that  he 
was  entitled  to  solatium.  Elder  v.  Croall,  1849, 
11  D.  1040  ;  21  J.  467. 

68.  Solatium— Actual  Losa—  Although  it 
be  competent  to  a  jury,  where  the  Court  of 


Session  have,  in  an  action  for  actual  loss,  found 
damages  due,  not  to  give  damages  where  none 
have  been  proved,  yet  they  cannot  do  so  where 
the  action  concludes  for  solatium.  Cameron  v. 
Camerons,  1820,  2  Mur.  235. 

69.  Subject  Wrongfully  Retained  — 
Pretium  affectionis.  —  Where  a  subject  is 
sought  to  be  recovered  as  wrongfully  re- 
tained, and  damages  are  not  specifically  sued 
for,  but  only  the  price  or  value,  as  an 
alternative  of  delivery  of  the  subject  itself, 
held  not  competent  to  decern  for  a  price  so 
much  in  excess  of  the  market  value  as  to  be 
tantamount  to  an  award  of  damages,  but,  on 
the  other  hand,  that  where  the  circumstances 
justify  the  owner  in  attaching  a  peculiar  value 
to  the  subject,  a  value  in  excess  of  the  market 
value  may  be  allowed  as  a  pretium  affectionis. 
Lockhart  v.  Cunninghame,  1870,  8  S.  L.  R.  151. 


DEAN  OF  GUILD 

Jurisdiction,  see  that  title. 

1.  "Court"  — Dissentient  Dean.  — The 
dean  of  guild  ought  to  pronounce  judgment, 
his  council  being  only  assessors.  Dunlop  v. 
Dean,  1824>  3  S.  268* 

2.  Dean  of  Guild— Election.  -^1)  The  elec- 
tion of  a  dean  of  guild  and  of  a  guild  councillor 
requiring  to  be  reported  to  the  town  council 
at  their  first  meeting  and  approved  by  them, 
such  election  is  not  complete  until  such  meet- 
ing, and  the  two  months  within  which  a 
complaint  was  competent  must  be  counted 
from  that  meeting  of  town  council.  (2)  The 
town  council  was  empowered  to  elect  a  dean 
of  guild  if  the  dean  chosen  by  the  guildry  was 
disqualified.  Held  that  the  election  by  the 
council  of  the  unsuccessful  candidate  in  the 
guildry  on  such  an  occasion  was  null.  Kay  v. 
Mags,  of  Dundee,  1828,  6  S.  901 ;  3  Fac.  943. 
Affg.  1831,  5  W.  &  S.  152. 

3.  Interlocutor— Suspension  of— Mutual 
WalL — Bill  of  suspension  passed,  and  interim 
interdict  granted,  against  carrying  into  execu- 
tion an  interlocutor  in  absence  by  a  dean  of 
guild,  authorising  one  of  two  conterminous 
proprietors  to  heighten  a  mutual  wall,  and 
prohibiting  the  other  proprietor  from  piling 
peat-stacks  against  the  wall.  Warren  v. 
Marwick,  1835,  13  S.  944. 

4.  Lining  of  Street— QlBJBgow.— Question 
as  to  lining  of  houses  within  the  Qorbals  of 
Glasgow,  conform  to  a  police  statute.  Dougall 
v.  Hutchison,  1824,  3  S.  235. 

5.  Lining  of  Street— Interdict—  The  police 
act  for  a  burgh  provided,  that  when  any 
building  in  a  street  which  projected  beyond 
the  adjacent  houses  was  taken  down  in  order  to 
be  rebuilt,  the  dean  of  guild  court  might,  on 
application  by  the  procurator-fiscal,  order  the 
new  building  to  be  erected  in  a  line  with  those 
adjacent.  After  part  of  a  house  had  been 
taken  down,  the  procurator-fiscal  applied  for 
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interdict  to  have  it  rebuilt  in  a  line  with 
adjacent  houses  beyond  which  it  projected. 
The  house  was  separated  from  those  adjacent 
by  a  lane,  and  was  so  situated,  at  the  junction 
of  two  streets,  that  if  it  were  lined  back  as 
proposed,  part  of  the  front  to  the  other  street 
would  be  taken  away  to  the  extent  of  twenty 
feet.  Under  these  circumstances  the  court 
refused  the  interdict.  Burnet  v.  Bush,  1849, 
12  D.  44 ;  21  J.  600. 

6.  Magistrates  —  Powers  as  Dean  of 
Guild  Court. — Held  that  magistrates  of  a 
royal  burgh  were,  in  respect  of  immemorial 
usage,  entitled  to  exercise  powers  similar  to 
those  of  the  dean  of  guild  court  as  to  lining 
boundaries.  Neilson v.VaUance,  1828, 7  S.  182  * 

7.  Order  to  Remove  Encroachments.— 

Opinion  that  the  dean  of  guild  court  could 
order  encroachments  to  be  removed  only  when 
complained  of  de  recenti.  Farquhar  v.  Greig, 
1838,  1  D.  171  * 

8.  Order  to  Take  Down  Tenement— In- 
terim Execution. — In  an  appeal  from  an  order 
made  by  a  dean  of  guild  court  to  take  down 
an  insecure  tenement  on  the  ground  of  public 
safety,  the  court  refused  to  interfere  with  the 
interim  execution  of  the  order.  APKellar  d 
Swan  v.  Johnston,  1872,  9  S.  L.  It.  620. 

0.  Possessory  Title.— Where  aparty  applied 
for  authority  to  alter  subjects,  held  that  the 
dean  of  guild  court  were  entitled  to  proceed  on 
the  fact  that  the  petitioner  had  possessed  for 
seven  years  under  a  title  capable  of  compre- 
hending the  subjects.  FeWs  Trs.  v.  Scottish 
Provident  Institution,  1867, 3  S.  L.  R.  156. 

10.  Powers—  Edinburgh— Piazzas.— He  Id 
that  it  is  competent  for  the  dean  of  guild  of 
Edinburgh  to  authorise  proprietors  of  piazzas 
in  Edinburgh  to  build  them  up.  Gordon  v. 
Royal  Bank,  1823,  1  Shaw's  App.  452. 

11.  Powers— Order  to  Rebuild.— The  dean 
of  guild  may  summarily  ordain  a  party  to 
rebuild  a  breach  in  a  house  made  without 
authority.  Christie  v.  Wilson,  4  June  1825, 
F.  C. ;  4  S.  71* 

12.  Powers— Width  of  Street— A  dean  of 
guild  has  no  power,  for  the  sake  of  widening 
the  street,  to  prevent  a  proprietor  from  build- 
ing upon  the  limits  of  his  property.  Smellie 
v.  Struthers,  12  May  1803,  F.  C. ;  M.  7588  * 

13.  Procedure— Glasgow  Police  Act  1866 
— Fencing. — Held  that  under  ss.  384  and 
325  of  the  Glasgow  Police  Act  1866,  upon 
failure  of  a  party,  on  receiving  notice,  to  fence 
his  lands,  the  proper  procedure  is  for  the  dean 
of  guild  court  not  to  ordain  the  party  to  erect 
fences,  but  to  grant  warrant  to  the  master  of 
works  to  erect  them,  after  which  the  court 
should  fix  and  decern  for  the  cost.  Lang  v. 
Bruce,  1873,  11  M.  377 ;  45  J.  257  * 


DEATHBED 

1.  Acts  of  Parliament  Relating  to.— By 
the  Act  1686  c.  4  it  was  declared  that  as  to  all 


deeds  made  thereafter  it  should  be  sufficient 
defence  against  the  objection  of  deathbed  that 
the  granter  lived  sixty  days  after  executing  the 
deed,  though  during  that  time  he  went  to 
neither  kirk  nor  market ;  but  that  such  deeds 
should  still  be  reducible  on  proof  that  by  the 
sickness  of  which  he  died  the  granter  was  not, 
at  the  time  of  executing  them,  of  sound  judg- 
ment and  understanding. 

By  the  Abolition  of  Deathbed  Act  1871  (34 
and  35  Vict.  c.  81),  it  is  enacted  "that  no  deed, 
instrument,  or  writing  made  by  any  person 
who  shall  die  after  the  passing  of  this  Act  shall 
be  liable  to  challenge  or  reduction  ex  capite 
lecti." 

2.  Computation  of  Time.  —  Mitchell  v. 
Watson,  3  Feb.  1801,  F.  C;  M.  "Deathbed" 
App.  No.  4 ;  Ogilvy  v.  Mercer,  1796,  3  Pat.  434  * 

3.  Deeds  Liable  to  Challenge.  —  Deeds 
were  held  not  reducible  ex  capite  lecti  in — 
Forbes  v.  Forbes,  1756,  2  Pat.  8 ;  revg.  1755,  M. 
3277  (bonds  of  provision  executed  in  exercise 
of  a  reserved  faculty  and  power);  Mure  v. 
Mure,  9  June  1818,  F.  C. ;  6  Pat.  399 ;  affg. 
1  June  1813,  F.  C.  (bond  of  provision  for 
purpose  of  explaining  and  extending  former 
similar  bond) ;  Pringie  v.  Pringie,  1767,  2  Pat. 
130 ;  revg.  1765,  M.  3287 ;  Br.  Sup.  Tait.  444 
(bond  of  provision,  heritable,  in  terms  of 
reserved  power  to  burden) ;  Miller  v.  Marsh, 
1853,  15  D.  823  ;  25  J.  487  ;  2  Stuart  509  (deed 
revoking  fetters  of  strict  entail  in  exercise  of 
reserved  power)  ;  Black  v.  Watson,  1841,  3  D. 
522 ;  16  Fac.  508  (last  of  three  mutually 
explanatory  and  ratifying  deeds  of  settlement 
constituting  really  one  settlement);  Morris, 
etc.  v.  Tennant,  1855,  27  J.  546 ;  1853,  15  D. 
716;  25  J.  432;  2  Stuart  435  (liferenter'e 
deed  in  exercise  of  power  to  dispose  of  fee) ; 
Semple  v.  Semple,  1  June  1813,  F.  C.  (long 
lease  for  adequate  rent) ;  Kerr  v.  Wauchope, 
1812,5  Pat.  547  (mortis  causa  deed  sustained  quoad 
moveables  but  reduced  quoad  heritage) ;  Greig 
v.  Greig,  1872,  11  M.  20 ;  45  J.  12  (nomination 
by  father  of  tutors  to  children) ;  and  Brown  v. 
MacLure,  17  Feb.  1808 ;  footnote  to  Carmichael 
v.  Carmichael,  15  Nov.  1810,  F.  C.  (postnuptial 
contract  with  mutual  provisions).* 

4.  Deeds  Liable  to  Challenge.  —  Deeds 

were  held  reducible  ex  capite  lecti  in  — 
Gillespie  v.  Gillespie,  1802,  Hume  145  (assigna- 
tion of  heritable  bond  reducible  by  heir  on 
repayment  of  money  paid  therefor) ;  Ker  v. 
Erskine,  1851,  13  D.  492  ;  23  J.  205  (codicil)  ; 
Merry  v.  Howie,  1806,  5  Pat.  101 ;  M.  "Writ" 
App.  No.  3  (deed  vitiated  and  altered  to  defeat 
plea  of  deathbed) ;  Milroy  v.  Milroy,  1803,  Hume 
285  (delivery  of  cash  and  indorsation  of  bill 
by  father  on  deathbed  to  one  of  children 
cannot  affect  jus  relictce  or  legitim)  ;  Gray  v. 
Gray,  1872,  10  M.  854  ;  44  J.  554  (disposition 
and  sale  where  payment  of  price  not  pars 
ejusdem  negotii);  Lindsay  v.  Lindsay,  1819, 
Hume  156  (disposition  taken  from  seller  of 
heritable  property  in  name  of  purchaser's 
second  son  within  sixty  days  of  purchaser's 
death);  Hay  Newton  v.  Hay  Newton,  1870,  8 
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M.  (H.  L.)  66 ;  42  J.  404 ;  L.  R  2  Sc, 
13 ;  affg.  5  M.  1056 ;  39  J.  594  (entail  deeds 
executed  not  in  exercise  of  a  power  conferred 
on  granter  but  in  exercise  of  his  right  of 
ownership)  ;  Campbell  v.  Banken,  24  Feb.  1812, 
F.  C. ;  5  Pat  573 ;  affg.  6  Dec  1805,  F.  C. ;  M. 
"  Deathbed  n  App.  No.  5  (feu-disposition  follow- 
ing upon  invalid  minute  of  sale) ;  Erskine  v. 
Erskine's  TV*.,  1850,  13  D.  223 ;  23  J.  86  (letter 
of  instructions  applicable  to  an  in  liege  poustie 
codicil)  ;  Ker  v.  Wauchope,  1812,  5  Pat.  547 
(mortis  causa  deed  reduced  quoad  heritage  but 
sustained  quoad  moveables) ;  Ogilvy  v.  Mercer, 
1796,  3  rat.  434  (mortis  causa  disposition) ; 
Kerr  v.  Wauchope,  1812,  5  Pat.  559  (trust  dis- 
position) ;  and  Lawrie  v.  Laurie's  Trs.,  1830, 
8  S.  379  (trust  disposition  quoad  heritage).* 

5.  Deeds  Liable  to  Challenge,— Questioned 
whether  deed  reducible  ex  capite  lecti  in — 
Crawford  v.  Coutts,  1799,  4  Pat  100 ;  and  1803 
and  1806,  5  Pat  73  (disposition  succeeding 
a  settlement  executed  in  lieae  poustie  which 
reserved  powers  to  alter  on  deathbed) ;  Craig 
v.  Jack,  1857,  19  D.  747  ;  29  J.  348  (ex  facie 
gratuitous  deed— competency  of  stating  dis- 
ponee's  claims  against  granter). 

6.  Effect  of  Reduction.  —  Tomison  v. 
Tomison,  1839,  2  D.  239  ;  12  J.  382  ;  and  Moir 
v.  Mudie,  1826,  4  S.  725 ;  1  Fac.  698  (interim 
bona  fide  possession) ;  Boyack  v.  Forman,  1829, 
7  S.  704  (leaves  no  relief  against  heir  at 
instance  of  person  deprived  of  provision). 

7.  Evidence  —  Proof—  Commissioner.  — 
Proof  by  commission  granted  in  Craig  v.  Jack, 
1857, 19  D.  862 ;  Fairholme  v.  Fairholme's  Trs., 
1856,  19  D.  178;  29  J.  82;  and  Lizars  v. 
Lizars,  1822,  1  S.  551. 

8.  Evidence— Proof— Onus  — Bight  to 
Lead  —  Support  —  Pursuers  of  reduction 
action  should  lead  in  jury  trial  rather  than 
trustees  who  raised  a  declarator  of  liege 
poustie  which  had  been  conjoined  therewith. 
Macdougalls  v.  Gordon,  1831,  9  S.  392 ;  and 
onus  of  proof  as  to  whether  testator's  appear- 
ance at  kirk  or  market  was  with  or  without 
support.    Hogg  v.  Nimmo,  1827,  4  Mur.  296. 

9.  Kirk  or  Market,  Going  to  Unsupported. 

— Held  that  there  was  sufficient  evidence  of 
going  unsupported  to  kirk  or  market  to  elide 
the  plea  of  deathbed  in — Kyle  v.  Kyle,  1825, 
3  S.  641 ;  APCracken  v.  Pearson,  1821,  2  Mur. 
551 ;  Bait  v.  Bait,  27  Nov.  1818,  F.  C. ;  and 
Smyth,  1812,  Hume  148. 

10.  Kirk  or  Market,  Going  to  Unsup- 
ported.— Held  that  there  was  not  sufficient 
evidence  of  going  unsupported  to  kirk  or 
market  to  elide  the  plea  of  deathbed  in — Cowan 
v.  Cowan,  1817,  Hume  142 ;  and  Maitland  v. 
Maitland,  16  May  1815,  F.  C. 

11.  Kirk  or  Market  Going  to  Unsup- 
ported— Issues.— Held  that  the  general  issue 
is  the  proper  issue  to  try  the  question  whether 
a  deed  was  executed  on  deathbed ;  and  that 
the  defender  might,  under  that  issue,  prove 
that  the  granter  had,  after  the  execution  of  the 


deed,  been  at  kirk  and  market.  Hardie  v. 
MacaU,  1847,  9  D.  698  ;  19  J.  291. 

12.  Kirk  or  Market,  Going  to  Unsup- 
ported—Symptoms of  Sad  Health  Exhibited 
— Relevancy. — Held  that  it  is  relevant  to  elide 
a  challenge  on  the  head  of  deathbed  that  the 
testator  after  executing  his  deed  of  settlement 
appeared  at  kirk  or  market  unsupported ;  and 
not  relevant  to  allege  in  reply  that  he  there 
exhibited  symptoms  of  bad  health,  or  of  the 
disease  of  which  he  died.  Ormistoun  v.  Greig, 
17  May  1821,  F.  C. ;  1  S.  14  n. 

13.  Personal  Bar. — Parties  were  held  barred 
from  challenging  on  the  ground  of  deathbed 
in — E.  of  Strathmore  v.  E.  of  Strathmore's  Trs., 
1831,  6  W.  &  S.  170 ;  affg.  8  S.  530 ;  5  Fac. 
422 ;  Bellenden  v.  E.  of  Winchelsea,  1825,  3  S. 
330 ;  and  D.  of  Boxburgh  v.  Wauchope,  1820, 
3  Bligh  630 ;  6  Pat  548 ;  affg.  13  Dec.  1816, 
F.  C.  (challenger  held  barred  bv  his  exclusion 
by  prior  in  liege  poustie  deed);  Barstow  v. 
Black  (otherwise  called  Pattison  v.  Henderson), 
1868,  6  M.  (H.  L.)  147  ;  40  J.  642  ;  L.  R.  1  Sc. 
App.  392  ;  Ker  v.  Lady  E.  Ker>s  Trs.,  1831, 

5  W.  &  S.  718  ;  affg.  8  S.  694 ;  5  Fac.  529 ; 
Smith  v.  Paton,  1830,  8  S.  553 ;  and  Mure  v. 
Mure,  1818,  6  Pat.  399  (challenger  held  barred 
from  want  of  interest).* 

14.  Personal  Bar. — Persons  were  held  not 
barred  from  challenging  on  the  ground  of 
deathbed  in— Brodie  v.  Brodie,  1827,  5  S.  900 
(acts  done  by  challenger  during  minority); 
Bichardson  v.  Bichardson,  1848,  10  D.  1872 ; 
20  J.  304 ;  and  Murray  v.  Kinloch,  1739,  1 
Pat.  245  (alleged  agreement  to  renounce  right 
to  challenge)  ;  Irvine  v.  Tail,  3  June  1808, 
F.  C. ;  M.  "Deathbed"  App.  No.  6  (challenge 
by  heir-at-law  of  a  minor  after  tatter's  pos- 
session under  deed  challenged) ;  Murray  v. 
Murray's  Trs.,  1826,  4  S.  374 ;  1  Fac  222 
(challenger's  prior  renouncing  of  his  legal 
rights) ;  Gardner  v.  Gardner,  1830,  9  S.  138 ; 

6  Fac  94  (entail  challenged  after  making  up 
titles  thereunder) ;  and  Clyne,  1839,  1  Robin. 
72  ;  affg.  15  S.  911  (prior  settlements,  the  terms 
of  which  showed  that  at  date  of  deathbed  deed 
they  were  not  subsisting,  insufficient  to  bar 
challenge).* 

15.  Personal  Bar— Bight  of  Challenger  to 
Found  on  Clause  in  Challenged  Deed  Re- 
voking Prior  Deeds.—  The  challenger  of  a 
deed  on  the  ground  of  deathbed  held  not  barred 
from  founding  on  clauses  in  said  deed  which 
were  in  his  favour  in  —  Cameron  &  Walker 
v.  Wests  Trs.,  1864,  2  M.  684 ;  36  J.  284 ; 
Neilson  v.  Stewart,  1860,  22  D.  646 ;  32  J.  252  ; 
Anderson  v.  Fleming,  1833,  11  S.  612  ;  Moir  v. 
Mudie,  1824,  2  S.  App.  9 ;  affg.  2  Mar.  1820, 
F.  C. ;  Bailey  v.  Small,  2  Feb.  1815,  F.  C. ; 
and  Crawford  v.  Coutts,  1806,  2  Bligh  655; 
affg.  3  Feb.  1801,  F.  C. ;  M.  14958,  and  u  Death- 
bed" App.  No.  3  ;  Bell's  cases  207. 

Doctrine  questioned  in — Lang  v.  Whitelaw, 
1809,  2  8.  App.  13,  note ;  and 

Held  challenger  could  not  claim  legacy  made 
to  him  in  deed  challenged  in—Kers  vTwauchope, 
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1819,  1  Bligh  1 ;  and  Kers  v.  D.  of  Roxburgh's 
Trs.,  1815,  Hume  25  * 

16.  Requisites  of—  Sickness  at  Execution 
of  Deed  must  be  Sickness  of  which  Granter 
Died. — Deeds  were  held  effectual  owing  to  dis- 
similarity of  sicknesses  in — M'Kay  v.  Davidson, 

1831,  5  W.  &  S.  210 ;  1828»  6  S.  367 ;  3  Fac. 
402;  Cunningham*  v.  Spence,  1824,  3  Mur. 
402;  Robertson  v.  M'Caig,  1823,  2  S.  544; 
Harkness  v.  Harhness,  1821,  2  Mur.  558; 
Erskine  v.  Ershme,  1819,  2  Mur.  182 ;  Patersoris 
Trs.  v.  Johnstone,  1816,  1  Mur.  71 ;  Gray  v. 
Gray's  Trs.,  1813,  Hume  144 ;  Lillie  v.  UVlie, 
1812,  Hume  153;  Spiers  v.  Machie,  1802, 
Hume  144  ;  Thomson  v.  Thomson,  1801,  Hume 
142. 

17.  Requisites  of— Sickness  at  Execution 
of  Deed  must  be  Sickness  of  which  Granter 
Died. — Deeds  were  held  ineffectual  owing  to 
similarity  of  sickness  in— Eason  v.  Eason,  1863, 
1  M.  1163 ;  36  J.  660 ;  Tomison  v.  Tomison, 
1839, 2  D.  239 ;  12  J.  382  ;  Hiddlestonv.  Ooldie, 
1819,  2  Mur.  115;  Black  v.  Brown,  1816, 
Hume  124  ;  Corsnip  v.  Sked,  1815,  Hume  151 ; 
Brock,  1813,  Hume  137 ;  Pringle  v.  Dove,  1796, 
3  Pat.  521  * 

18.  Requisites  of— Sickness  at  Execution 
of  Deed  must  be  Sickness  of  which  Granter 
Died. — It  was  questioned  whether  the  deeds 
were  effectual   or  ineffectual   in  —  Thomson, 

1801,  Hume  137. 

19.  Title  to  Challenge.  —  Held  that  the 
pursuers  had  a  title  to  challenge  on  the  head 
of  deathbed  in  —  Brock  v.  Cochrane,  2  Feb. 
1809,  F.  C. ;  and  Goldie  v.  Murray's  Trs.,  1753, 
M.  3183  (donator  of  the  Crown);  Leith  v. 
Leith,  1863,  1  M.  949 ;  35  J.  562  ;  and  Jamieson 
v.  M'Queen,  1839,  2  D.  147  (heir-at-law); 
PaUison  v.  Dunn's  Trs.,  1866,  4  M.  555 ;  38 
J.  284  (heir  of  provision)  ;  and  Cogan  v.  Lyon, 

1832,  10  S.  267  ;  7  Fac.  208  (heir  substitute)  * 

20.  Title  to  Challenge.  —  Held  that  the 

Sureuers  had  not  a  title  to  challenge  on  the 
ead  of  deathbed  in— Aitkens  v.  Orr,  11  Feb. 

1802,  F.  C;  M.  16140  (husband  as  in  right 
of  his  wife  the  heir-at-law,  without  her  con- 
currence); Grant  v.  Grant's  Trs.,  1859,  22  D. 
53  ;  32  J.  26  (nearer  heir  subsequently  born)  ; 
Shaw  v.  Campbell's  Exrsn  1847,  9  D.  782  ;  19 
J.  386 ;  M 'Indoe  v.  Lyon,  1830,  4  W.  &  S.  391  ; 
affg.  5  S.  92 ;  2  Fac.  60 ;  and  E.  of  Selkirk 
v.  Douglas,  1779,  2  Pat  449 ;  affg.  1762,  M. 
4358  (persons  not  heirs);  and  GreenhiU  v. 
Aitken,  1826,  4  S.  473  (trustee  on  divorced 
husband's  sequestrated  estate  challenging  wife's 
uncle's  settlement).* 

21.  TitletoChallenga— Qw««^'otierf  whether 
the  pursuers  had  a  title  to  challenge  on  the 
head  of  deathbed  in— Leith  v.  Leith,  1848,  10 
D.  1137;  20  J.  418  (heir  of  grandfather 
challenging  father's  deed);  Ewen  v.  Ewen's 
Trs.,  1830,  4  W.  &  S.  346 ;  1828,  6  S.  479 ; 
1825,  1  W.  &  S.  595 ;  1824,  2  S.  612  (heir- 
at-law  under  marriage-contract  challenging 
father's  deed  of  settlement);  Morison  v. 
Morison,   1808,  Hume    147    (was    eldest  son 


under  deeds   merely  a   legatee  or  could  he 
challenge  as  heir-at-law  ?)  * 


DEBT 

Debts  Recovery,  1-10. 
Small  Debt,  10-71. 

Arrestment  on   Dependence,  see 
title  Arrestments,  No.  74. 

Process,  13-18. 

Reduction  of  Decree,  47-52. 

Review  of  Decree,  19-66. 

Sist  of  Execution,  67-69. 

Suspension  of  Decree,  25,  60-65. 

1.  Debts  Recovery— Appeal— Failure  to 
Proceed— Transmission  of  Process.—  Where 
an  appellant  (under  the  Debts  Recovery  Act 
1867)  fails  to  proceed  with  his  appeal  as  pro- 
vided by  s.  14,  it  is  the  duty  of  tne  clerk  to 
the  process  at  once  to  retransmit  the  same  to 
the  sheriff-clerk,  without  waiting  for  any 
motion  by  the  respondent,  who  does  not 
require  to  appear  until  the  case  is  in  the  roll, 
ana  consequently  cannot  get  the  expense  of 
moving  the  court  to  dismiss  the  appeal  in 
respect  of  failure  to  proceed.  Baird  v.  Field, 
1869,  7  M.  862  ;  41  J.  465  * 

2.  Debts  Recovery— Appeal— Jurisdic- 
tion.— In  an  action  under  the  Debts  Recovery 
Act  the  defender  objected  that  he  was  not 
subject  to  the  sheriff's  jurisdiction.  The 
sheriff,  after  evidence  (of  which  he  was  not 
required  by  either  party  to  take  a  note)  found 
facts  proved  which  established  his  jurisdic- 
tion, and  found  for  the  pursuers.  Held  that 
although  an  appeal  might  otherwise  have 
been  open  on  the  question  of  jurisdiction,  in 
this  case  the  sheriffs  findings  in  fact,  which 
must  be  held  to  be  true,  were  conclusive  as  to 
the  question  of  jurisdiction,  and  appeal  dis- 
missed. Keith  v.  Dean  <h  Son,  1871,  9  S.  L.  R. 
154. 

3.  Debts  Recovery— Appeal— No  Juris- 
diction—Circuit or  Ordinary  Small-Debt 
Court? — A  defender  resident  in  the  district  of 
a  Circuit  Small-Debt  Court  may  be  convened 
either  in  that  Court  or  in  the  Ordinary  Small- 
Debt  Court.  Appeal  on  the  ground  of  no 
jurisdiction,  in  respect  a  defender  resident  in 
the  district  of  a  Circuit  Small-Debt  Court  had 
been  cited  in  the  Ordinary  Small-Debt  Court, 
dismissed.  Steuart  v.  McGregor  &  Sons9  1868, 
1  Coup.  92 ;  40  J.  654. 

4.  Debts  Recovery— Appeal— Remit  for 
Rehearing— Note  of  Evidence.— In  an  appeal 
against  a  judgment  in  a  suit  under  the  Debts 
Recovery  Act  1867  (30  and  31  Vict.  c.  96),  held 
that  a  motion  to  have  the  case  reheard  in  the 
Inferior  Court,  and  additional  evidence  taken 
as  provided  for  by  s.  12  thereof,  was  incom- 
petent, as  there  was  no  record  of  the  evidence 
already  adduced,  the  sheriff  not  having  been 
required  to  take  notes  thereof  in  terms  of  a,  9. 
Cumming  v.  Spencer,  1868,  7  M.  156 ;  41  J.  88  * 
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5.  Debts  Recovery— Appeal— Short  or 
Summar  Boll? — Where  a  Debts  Recovery- 
case  has  been  remitted  by  the  sheriff  to  his 
ordinary  roll,  an  appeal  to  the  Court  of 
Session  will  be  sent  to  the  Short  and  not  to 
the  Summar  Roll  of  the  Division.  Douglas  v. 
Thomson,  1869,  8  S.  L.  R.  107. 

6.  Debts  Recovery— Appeal— Value  of 
Cause  —  Waiver.  —  In  an  appeal  against  a 
sheriffs  judgment  under  the  Debts  Recovery 
Act  1867,  on  the  ground  that  the  value  of  the 
cause  exceeded  £50,  held  that  the  objection 
did  not  affect  the  jurisdiction  of  the  sheriff, 
and  not  having  been  taken  by  the  defender 
in  limine,  must  be  held  as  waived.  AtPKendrick 
v.  Robertson,  1870,  9  M.  283 ;  43  J.  133  * 

7.  Debts  Recovery— Appeal— Value  of 
Causa  —  It  is  competent  to  appeal  to  the 
Circuit  Court  of  Justiciary  on  the  ground  of 
defect  of  jurisdiction  against  a  decree  under 
the  Debts  Recovery  Act  1867  in  causes  under 
the  value  of  £25.  Steuart  v.  M<Gregor  &  Sons, 
1868,  1  Coup.  92  ;  40  J.  654. 

8.  Debts  Recovery  —  Jurisdiction  — 
Expenses.  —  Held  that  under  the  Debts 
Recovery  Act  1867  the  sheriff  does  not 
exercise  any  new  jurisdiction,  but  his  ordinary 
jurisdiction,  in  the  summary  form  provided 
by  the  Act,  and  that  in  dismissing  an  action 
not  competently  brought  under  the  Act  he  is 
not  bound  by  the  provisions  of  the  statute  as 
to  expenses.  Fraser  v.  Mackintosh,  1867,  6  M. 
170  ;  40  J.  98* 

9.  Debts  Recovery— Procurators'  Fee.— 

Held,  in  an  action  brought  under  the  Debts 
Recovery  Act  1867,  that  the  successful  party 
was  entitled  to  recover,  besides  the  statutory 
fee  to  the  procurator  conducting  the  cause, 
charges  to  other  procurators  for  attending  a 
commission  to  examine  a  witness  resident  at 
a  distance,  and  for  making  inquiries  as  to 
the  residence  of  a  witness.  Steuart  v.  Bain, 
2  Coup.  344  ;  45  J.  4. 

10.  Debts  Recovery  —  Small  Debt  — 
Diligence. — Held  that  inhibition  is  not  com- 
petent on  a  decree  under  the  Small-Debt  Act 
or  under  the  Debts  Recovery  Act.    Lamont, 

1867,  6  M.  84  ;  40  J.  52  * 

11.  Small    Debt— Charge— Reduction.— 

A  charge  bearing  to  be  given  on  27th  day  of 
1841  reduced  as  invalid,  although  the  month 
appeared  in  the  warrant  to  cite.  Beattie  v. 
WLellan,  1844,  6  D.  1088 ;  16  J.  472  * 

12.  Small  Debt— Jurisdiction— Civil  or 
Criminal?  —  Decree  for  Expenses  in 
another  Court. — Held  (I)  that  the  jurisdic- 
tion exercised  in  the  Small -Debt  Court  is  civil ; 
and  (2)  that  the  justices  in  the  Small-Debt 
Court  had  no  power  to  grant  decree  for 
expenses  awarded  by  another  court  exercising 
a  different  j  urisdiction.  Ledgerwood  v.  M>Kenna, 

1868,  7  M.  261  ;  41  J.  159.* 

13.  Small  Debt  —  Process— Absence  of 
Pursuer— Rehearing— Act  6  Geo.  rv.  c.  48. 

— An  action  before  the  Justice  of  Peace  Small- 


Debt  Court  was  dismissed  as  the  pursuer  was 
absent.  Held  not  competent  to  raise  a  new 
action  before  the  court  for  this  debt;  the 
only  course  was  for  the  pursuer  to  apply 
for  a  rehearing  on  consigning  expenses. 
Flowerdew  v.  Bathie,  1850,  12  D.  1178;  22  J. 
524* 

11  Small  Debt  —  Process  —  Counter 
Claim. — A  counter  claim  cannot  be  pleaded 
in  the  Sheriff  Small-Debt  Court  unless  pre- 
viously served  on  the  pursuer.  Cowie  v.  Bush, 
1866,  5  Irv.  320. 

15.  Small  Debt— Process— Division  of 
Actions.—  The  Small-Debt  Act  1837,  s.  2 
provides  that  the  pursuer  shall  be  held  to 
have  abandoned  any  remaining  portion  of 
any  debt  beyond  the  sum  actually  concluded 
for.  Held  that  this  referred  to  claims  arising  . 
from  debts  of  the  same  nature  or  out  of  the 
same  transaction  when  the  pursuer  to  avail 
himself  of  the  Act  had  restricted  his  claim  ; 
and  a  pursuer  may  sue  the  same  defender 
in  a  Becond  separate  action  on  a  distinct  and 
separate  claim  though  due  when  the  first  action 
was  raised.  Fraser  v.  Ferguson,  1870,  1  Coup. 
432  ;  42  J.  396. 

16.  Small  Debt  —  Process  —  Falling 
Asleep. — A  cause  in  the  Sheriff  Small-Debt 
Court  does  not  fall  asleep  by  the  lapse  of  more 
than  a  year  and  day  without  procedure.  Kean 
v.  Lindsay,  1852,  1  Irv.  88 ;  25  J.  8. 

17.  Small  Debt— Process— Order  for  Cau- 
tion.— In  an  appeal  to  the  Circuit  Court,  held 
that  a  sheriff  could  not  competently  order  the 
defender  in  a  small-debt  action  to  find  caution 
for  the  sum  sued  for  under  certification. 
Paterson  v.  Patersoris  Trs.,  1872,  2  Coup.  234  ; 
44  J.  381. 

18.  Small  Debt— Process— Remit  from 
Ordinary  Court.— The  sheriff  may  remit 
causes  under  the  value  of  £12  from  the 
Ordinary  to  the  Small-Debt  Court,  as  well 
as  causes  above  that  amount.  Philip  v.  Trs. 
of  Forfar  Building  Investment  Co.,  1868, 1  Coup. 
87  ;  41  J.  1. 

19.  Small  Debt— Review— Action  against 
Trustee  in  Sequestration.— A  collector  of 
poor  rates  brought  an  action  against  a  trustee 
in  bankruptcy  in  the  Small-Debt  Court  for 
recovery  cif  rates  due  by  the  bankrupt  before 
sequestration,  and  obtained  decree.  Held,  on 
appeal  to  the  Circuit  Court,  that  the  action 
was  incompetent.  Observed  that  the  proper 
course  for  the  collector  would  have  been 
to  lodge  a  claim  with  the  trustee  and  appeal 
against  his  deliverance  if  he  rejected  it. 
Dickie's  Tr.  v.  IVhite,  1871,  44  J.  1 ;  9  S.  L.  R. 
65. 

20.  Small  Debt— Review— Appeal— Cer- 
tified to  High  Court— Remit  to  Court  of 
Session. — In  an  appeal  from  the  Small-Debt 
Court  in  a  question  of  jurisdiction,  a  motion 
for  a  remit  to  the  sheriff  to  take  evidence 
on  this  point  refused,  and  the  case  certified 
to    the    High    Court    The    High    Court  on 
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grounds  of  expediency  remitted  the  case  to 
the  Court  of  Session.  Burrell  ds  Son  v.  Foster, 
1868,  1  Coup.  103. 

21.  Small  Debt— Beview— Appeal— Cir- 
cuit Court. — An  appeal  from  the  Small-Debt 
Court  of  Shetland  held  to  be  competently 
brought  to  the  Inverness  Circuit,  as  the  shire 
of  Orkney  and  Shetland  was  one  of  the 
counties  for  which  the  Act  of  Adjournal 
appointed  a  Circuit  to  be  holden  at  Inverness. 
Walker  v.  Moar,  1870,  1  Coup.  466 ;  43  J.  18. 

22.  Small  Debt— Beview— Appeal  to 
Circuit  Court — Bemit. — An  action  raised  in 
the  Small-Debt  Court  was  remitted  by  the 
sheriff  from  the  Small-Debt  Boll  to  the 
Ordinary  Boil,  and  was  disposed  of  there. 
Held  competent  to  appeal  against  the  sheriffs 
judgment  to  the  Circuit  Court,  just  as  in  any 
other  small-debt  cause.  Campbell  v.  Gillies, 
1871,  2  Coup.  142  ;  44  J.  3. 

23.  Small  Debt— Appeal— Competency- 
Production  of  Decree— Informal  Account. 

— Objection  to  the  competency  of  an  appeal 
to  the  Circuit  Court  from  a  Sheriff's  Small-Debt 
Court,  because  neither  the  decree  appended 
to  the  summons  nor  any  certified  copy  was 
produced,  repelled,  ,&&  the  Sheriff  Small-Debt 
Court  book  contained  the  decree.  Held  that 
an  informality  in  the  statement  of  the  account 
did  not  vitiate  the  instance.  Sinclair  v.  Rosa, 
1863,  4  Irv.  390 ;  35  J.  511. 

24.  Small  Debt-rBeview— Appeal— In- 
correct Designation— Service  of— Ultra 
vires  Actings, — Objections  to  the  competency 
of  an  appeal  under  the  Small-Debt  Act  1837 
— (1)  that  the  residence  of  the  appellant  was 
incorrectly  stated;  and  (2)  that  the  appeal 
had  not  been  properly  served,  in  respect  that 
there  was  no  probative  attestation  by  an  officer 
or  notary  that  it  had  been  duly  served  on  the 
respondent,  repelled.  Objections  on  the  merits, 
that  the  appellant  had  not  received  substantial 
justice,  as  the  provisions  of  the  Act  had  not 
been  duly  observed  by  the  sheriff,  and 
that  the  judgment  was  ultra  vires,  repelled. 
Weatherstone  v.  Gourlay,  1860,  3  Irv.  589. 

25.  Small  Debt— Beview— Constitutional 
Illegality. — A  sheriff-clerk  depute  signed  a 
small-debt  summons  raised  at  his  instance  as 
an  individual.  In  a  suspension  of  a  decree 
following  thereon,  held  (1)  that  the  proceedings 
were  ab  initio  null ;  (2)  that  having  been  so 
s.  30  of  the  Small-Debt  Act  1837,  excluding 
review,  did  not  apply.  Manson  v.  Smith,  1871, 
9  M.  492  ;  43  J.  261  * 

26.  Small  Debt  —  Beview  —  Debt  for 
Liquors. — Held,  in  a  suspension  of  a  charge 
on  a  Small-Debt  Court  decree,  that  although 
the  claim  embraced  charges  for  spirituous 
liquor,  yet,  as  indefinite  payments  had  been 
made,  sufficient  to  extinguish  these  charges, 
and  the  other  charges  were  not  liable  to 
objection  on  the  Tippling  Act,  review  was 
incompetent.  Murphy  v.  Eeid,  1839,  1  D. 
788* 


27.  Small  Debt  —  Beview  —  Debt  for 
Liquors— Act  6  Geo.  rv.  c,  48t  s.  25.—  Held 
that  a  decree  in  absence  by  the  justices  of  the 
peace,  under  the  Small-Debt  Act,  for  payment 
of  an  account  for  "goods"  could  not  be  set 
aside  on  the  ground  of  the  goods  being 
spirituous  liquors,  and  therefore  excluded  by 
the  Act  from  the  jurisdiction  of  the  justices, 
in  respect  that  the  defender,  by  not  pleading 
before  the  justices,  confessed  the  justice  of 
the  demand,  and  it  did  not  appear,  ex  facie 
of  the  proceedings,  that  the  decree  was  for 
spirituous  liquors.  Welsh  v.  Hendry,  1847, 
9  D.  643  ;  19  J.  267  * 

28.  Small  Debt  —  Beview  —  Debt  for 
Liquors. — An  appeal  refused,  though  part  of 
the  account  for  which  decree  was  given  fell 
under  the  Tippling  Act.  Nisbet  v.  Cameron, 
1873,  10  S.  L.  ft.  458. 

29.  Small  Debt— Beview— Disregard  of 
Triennial  Prescription. — A  sheriffgave  decree 
against  a  defender  in  the  Small-Debt  Court 
without  his  writ,  oath,  or  admission,  contrary 
to  the  triennial  prescription  Act  (1579,  c.  83). 
An  appeal  to  the  Court  of  Justiciary  on  the 
ground:  of  incompetency  sustained,  and  remit 
made  to  the  sheriff  to  proceed  with  regard  to 
that  Act.  Murray  v.  ArKenzie,  1869,  1  Coup. 
247  ;  41  J.  394.  Ounn  v.  Taylor,  1873, 2  Coup. 
491.  But  an  appeal  on  the  ground  that  the 
sheriff  had  erroneously    repelled    a   plea  of 

Erescription  held  incompetent.    Buchanan  v. 
llasgoto    Waterworks    Commrs.,  1862,    4    Irv. 
225. 

30.  Small  Debt  —  Beview  —  Erroneous 
Allowance  of  Proot— Appeal  against  the 
judgment  of  the  sheriff  in  the  Small* Debt 
Court  allowing  a  proof  by  parole  of  a  verbal 
agreement  and  subsequent  actings,  by  which 
the  terms  of  a  written  discharge  were  sought 
to  be  modified  and  explained,  dismissed,  as  tnis 
was  a  question  of  law  for  the  determination  of 
the  sheriff,  and  did  not  afford  a  statutory 
ground  of  appeal.  Hare  v.  NicoVs  Trs.,  1871, 
2  Coup.  40  ;  43  J.  389. 

31.  Small  Debt  —  Beview  —  Erroneous 
Evidence. — An  appeal  from  the  Small-Debt 
Court  on  the  ground  that  evidence  had  been 
admitted  to  contradict  the  Valuation  Roll, 
sustained.  M'Lachlan  v.  Tennant,  1871, 2  Coup. 
45  ;  43  J.  390. 

32.  Small  Debt  —  Beview  —  Error  in 
Citation. — Appeal  under  the  Small-Debt  Act 
1837,  because  of  an  error  in  the  citation  of  the 
appellant  in  the  Inferior  Court,  and  other 
grounds,  refused.  Aiherton  v.  Moffat,  1843, 
1  Broun  524. 

33.  Small  Debt  —  Beview  —  Ex  facie 
Begular  Decree— Poinding.—  Held  (1)  that 
where  a  small-debt  decree  was  ex  facie  regular 
and  no  appeal  was  taken  to  the  Court  of 
Justiciary,  all  review  was  excluded;  and  (2) 
that  in  a  poinding  following  on  a  small-debt 
decree,  under  the  provisions  of  s.  20  of  1  and  2 
Vict.  c.  41,  it  was  not  necessary  to  insert  in 
the  schedule  of  poinding  the  name  of  the  party 
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at  whose  instance  the  diligence  was  used. 
Crombie  v.  M'Ewan,  1861,  23  D.  333  * 

34.  Small  Debt— Beview— Exclusion  of— 
Action  of  Damages— Diligence.  —  In  an 
action  of  damages  for  use  of  diligence  on  a 
small-debt  decree,  the  pursuer  averred  that  he 
had  not  been  cited  to  attend  the  court  on  the 
day  when  decree  was  taken  against  him,  and 
that  the  poinding  was  irregular.  Held  (1) 
that  the  provision  of  s.  22  of  the  Act  16  and  17 
Vict.  c.  80,  excluding  review  of  all  causes 
under  £25,  did  not  apply  to  small-debt  causes, 
or  exclude  the  appeal  under  s.  31  of  the  Act 
1  and  2  Vict.  c.  41,  to  the  Court  of  Justiciary  ; 
(2)  that  the  decree  being  ex  facie  regular,  and 
not  having  been  appealed  against  to  the  Court 
of  Justiciary,  all  review  was  excluded.  Crombie 
v.  WEwan,  1861,  23  D.  333  ;  33  J.  167  * 

35.  Small  Debt  —  Review  —  Extract 
Decree  in  Clerk's  Favour.— In  an  action  in 
the  Sheriff  Small-Debt  Court,  for  the  amount 
of  an  account  for  law  business,  the  sheriff- 
substitute,  on  the  9th  July,  decerned,  "subject 
to  taxation."  The  auditor's  report  taxing  the 
account  was  dated  15th  July.  That  report 
was  not  seen  by  the  sheriff-substitute  ;  but  the 
pursuer,  who  was  also  the  sheriff-clerk  depute, 
authorised  to  issue  small-debt  complaints, 
issued  an  extract  decree  in  his  own  favour, 
dated  9th  July.  An  appeal  to  the  Circuit 
Court  sustained,  and  remit  made  to  the  sheriff- 
substitute  to  proceed  in  the  case.  Guthrie  v. 
M'WiUiam,  1866,  2  Irv.  476. 

36.  Small  Debt— Beview— Furthcoming. 

— In  defence  to  an  action  of  furthcoming  in 
the  Small-Debt  Court,  the  arrestee  pleaded  that 
he  held  the  funds  as  trustee  for  behoof  of  the 
common  debtor's  creditors,  but  the  arrester 
had  not  acceded  to  the  trust  deed  by  signing 
it.  The  sheriff  decerned  against  the  defender. 
Appeal  dismissed.  Alexander  v.  Melvin,  1866, 
5  Irv.  322. 

37.  Small  Debt  —  Beview  —  Ignoring 
Statute. — Appeal  against  a  small-debt  judg- 
ment, on  the  ground  that  the  sheriff-substitute 
had  ignored  or  misconstrued  a  provision  in  a 
Local  Act  of  Parliament,  dismissed  as  incom- 
petent. Mosson  v.  Brash,  1872,  2  Coup.  325 ; 
45  J.  5. 

38.  Small  Debt  —  Beview  —  Iniquity  — 
Assignee— Act  6  Geo.  rv.  c.  48.— The  court 
refused  to  open  up  a  decree  obtained  in  a 
Justice  of  Peace  Small-Debt  Court  on  the 
ground  of  iniquitv  on  the'  part  of  the  justices, 
as  although  iniquity  was  averred  no  facta  were 
set  forth  to  justify  the  charge.  Opinion  that 
a  law  agent  who  has  a  bona  fide  assignation  to 
a  debt  may  appear  for  himself  in  the  Justice  of 
Peace  Court.  Kay  v.  Begg,  1837,  15  S.  422 ; 
12  Fac.  368. 

39.  Small  Debt— Beview— Lunatics  Act 
—Excess  of  Jurisdiction.— In  a  small-debt 
action  under  the  Lunatics  Scotland  Act 
(20  and  21  Vict.  c.  71)  an  appeal  was  taken  on 
the  grounds  that  the  sheriff  had  erroneously 
held  that  the  defending  parish  was  that  from 


which  the  lunatic  had  been  taken,  and  that  he 
had  not  inquired  into  certain  facts  which 
under  that  Act  must  be  ascertained  before 
decree  could  be  given.  Held  that  there  were 
questions  on  the  merits,  and  that  review  was 
excluded  by  the  Small  Debt  Act,  1837,  s.  31. 
Opinion  that  if  the  sheriff  had  wrongly 
construed  a  statute  giving  him  jurisdiction  so 
as  to  commit  an  excess  of  his  statutory  jurisdic- 
tion, appeal  would  have  been  competent. 
Beatiie  v.  GemmeL  1862,  24  D.  431  ;  34  J. 
213* 

40.  Beview— Malice  and  Oppression  — 
Act  6  Geo.  rv.  c,  48,  s.  14. — An  action  of 
reduction  of  a  justice  of  peace  small  debt 
decree  dismissed,  as  the  summons  did  not  libel 
both  malice  and  oppression,  although  the 
decree  was  alleged  to  be  incompetent,  iniquit- 
ous, unjust,  and  oppressive.  Smith  v.  M'Nab, 
1848,  11  D.  287  ;  21  J.  59  * 

41.  Small  Debt-Beview— "Malice"— 
No  Jurisdiction. — Appeal  on  the  ground  of 
defect  of  jurisdiction,  founded  on  a  remit  by 
the  sheriff  of  a  petition  for  sequestration  under 
the  Sheriff  Court  Act  (16  and  17  Vict.  c.  80), 
where  the  rent  concluded  for  was  £5,  10s., 
from  his  ordinary  to  his  Small  Debt  Court, 
dismissed.  Opinion  that  malice  under  s.  31  of 
the  Small  Debt  Act,  1837,  need  not  be  personal 
malice,  but  may  be  conduct  so  grossly  unjustifi- 
able as  to  be  equivalent  to  personal  malice. 
Philip  v.  Tr*.  of  Forfar  Building  Investment  Co., 
1868,  1  Coup.  87 ;  41  J.  1. 

42.  Small   Debt  —  Beview  —  Merita  — 

Appeal  against  a  Small  Debt  Court  decree 
dismissed,  as  it  involved  an  inquiry  into  the 
merits  of  the  case.    Sturrock  v.  Anton,  1866, 

5  Irv.  234. 

43.  Small  Debt— Beview— No  Jurisdic- 
tion.— An  appeal  against  a  small  debt  judg- 
ment on  the  ground  that  the  sheriff-substitute 
had  exceeded  his  jurisdiction,  or  otherwise 
had  pronounced  an  incompetent  judgment,  in 
determining  that  a  woman  was  a  pauper, 
though  the  roll  of  paupers  was  produced  to 
prove  that  she  was  not  on  the  roll,  dismissed. 
Paterson  v.  Mackay,  1872,  2  Coup.  327;  45 
J.  5. 

44.  Small  Debt— Beview— No  Jurisdic- 
tion— Court  of  Session  or  Court  of  Justi- 
ciary 1—Held  that  under  the  Small  Debt  Act, 
1837,  review  of  the  sheriffs  interlocutor  even 
on  the  ground  of  no  jurisdiction,  seeing  that 
the  defender  had  no  residence  in  the  sheriffdom, 
was  excluded  save  by  appeal  to  the  next  Circuit 
Court  of  Justiciary.     Graham  v.  Mackay,  1848, 

6  Bell  214 ;  20  J.  340.  Affg.  7  D.  615 ;  17 
J.  240.  London's  Trs.  v.  Patullo,  1846,  9  D. 
281 ;  19  J.  102  * 

45.  Small  Debt  —  Beview  —  Party  as 
Judge  — Continuations,— The  pursuer  of  a 
small  debt  action  (who  held  a  commission  as 
sheriff-substitute),  acted  as  judge  in  the  cause 
by  continuing  it  to  another  Court  day.  Held, 
(1)  that  this  rendered  null  the  interlocutor  so 
pronounced,  but  did  not  nullify  the  whole 
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proceedings ;  and  (2)  that  the  fact  that  the 
cause  had  proceeded  without  a  regular  con- 
tinuation, did  not  constitute  such  a  deviation 
from  statutory  form  as  to  admit  an  appeal  to 
the  Circuit  Court.  Flowerdew  v.  RevL,  1852, 
1  Irv.  91 ;  25  J.  7. 

46.  Small  Debt— Review— Pawnbrokers 
Act. — Held  that  a  claim  (or  complaint),  under 
the  Justice  of  Peace  Small  Debt  Act,  against  a 
pawnbroker,  by  a  party  who  had  pawned  goods 
"  for  the  sum  of  £2  sterling  for  clothes  pawned," 
was  incompetent ;  that  it  ought  to  have  been 
made  in  terms  of  the  Pawnbrokers  Act,  39  &  40 
Geo.  in.  c.  99  ;  and  that  the  Court  of  Session 
can  set  aside  a  decree  obtained  under  such  a 
claim,  notwithstanding  the  excluding  provisions 
of  the  Small  Debt  Act.  M'Connell  v.  Scott, 
1840,  3  D.  128  ;  16  Fac.  48  * 

47.  Small  Debt— Review— Reduction.— 

A  reduction  of  a  decree  of  the  Justices  of  the 
Peace  under  the  Small  Debt  Act,  on  the  ground 
that  they  had,  contrary  to  law  and  equity,  held 
the  pursuer  liable  for  a  debt  on  the  passive 
titles,  dismissed.  Observed,  that  it  was  only  in 
cases  of  the  most  apparent  iniquity  that  such 
an  action  would  be  sustained.  Johnstone  v. 
Kellow,  19  Jan.  1803,  F.  C. ;  M.  7634. 

48.  Small  Debt— Review— Reduction- 
Account— Absence  of  Separate— Citatioa 

— Held  that  a  decree  of  a  sheriff  under  the 
Small  Debt  Act  could  not  be  challenged,  on 
the  ground,  (1)  that  no  copy  of  the  account 
separate  from  the  summons  had  been  served 
on  the  defender,  a  copy  of  it  being  indorsed  on 
the  service  copy  of  the  summons ;  (2)  that  the 
citation  did  not  bear  that  any  copy  had  been 
served,  seeing  the  service  copy  itself  bore  a 
copy,  and  the  execution  stated  the  service  of 
a  copy ;  and  (3)  that  the  defender  was  not 
personally  cited,  and  decree  had  been  at  once 
pronounced,  whereas  he  ought  to  have  been 
cited  de  novo,  in  respect  the  record  bore 
evidence  that  he,  or  another  for  him,  had 
been  present  and  heard  on  the  merits,  and 
absolvitor  in  part  was  pronounced,  although 
the  defender  alleged  that  this  applied  to  a 
joint  defender.  M'Ewan  v.  Harrison,  1838, 
16  S.  923  ;  13  Fac.  604* 

49.  Small  Debt— Review— Reduction- 
Account  not  Served— Delay.— A  defender 
who  allowed  decree  in  absence  to  pass  against 
him  in  the  Justice  of  Peace  Small  Debt  Court, 
two  years  thereafter  raised  a  reduction  of  it 
on  the  ground  that  he  had  not  been  lawfully 
cited,  which  he  explained  to  mean  that  the 
officer's  execution  merely  set  forth  that  he  had 
served  "  a  copy  of  the  claim  sued  for,"  that  the 
summons  was  founded  on  an  account,  that  the 
statute  (6th  Geo.  iv.  c.  48)  required  that  a  copy 
of  the  account  should  be  served,  and  that  this 
had  not  been  done.  Held  that  after  the  lapse 
of  a  year  this  was  not  a  competent  ground 
of  reduction;  that  the  execution  being  in 
conformity  with  the  schedule  in  the  statute, 
the  allegation  was  not  relevant ;  and  the  party 
should  have  applied  for  a  rehearing,  when  the 
fact  would  have  been  inquired  into,  and  if  true, 


redress  been  given.  Thomson  v.  Allan,  1852, 
14  D.  479 ;  24  J.  240 ;  1  Stuart  428* 

50.  Small  Debt— Review— Reduction— 
Informality. — A  reduction  of  a  small  debt 
decree  of  sequestration  and  sale,  and  of  the 
sale  in  virtue  thereof,  upon  grounds  of  irregu- 
larity and  informality  m  the  proceeding,  held 
incompetent  under  the  Act  1  Vict.  c.  41,  88.  30 
and  31.  Miller  v.  Henderson,  1850,  12  D.  656  ; 
22  J.  240* 

51.  Small  Debt— Review— Reduction— 
"Means  of  Proof— In  processes  under  the 
Small  Debt  Act  (6  Geo.  iv.  c.  24),  when  a 

Sursuer  intends  to  resort  to  the  oath  of  the 
efender,  he  must  intimate  this  as  a  "  mean  of 
proof."  and  the  omission  to  do  so  held  to  render 
a  reduction  of  the  decree  in  such  process 
competent,  and  a  sufficient  ground  of  reduction. 
Findlay  v.  Walker,  1826,  4  S.  793  ;  1  Fac.  747. 

52.  Small  Debt— Review— Reduction- 
Vitiation  of  Court  Records.—  Held  that  a 
reduction  of  an  extract  small  debt  decree,  on 
the  allegation  that  it  had  been  altered  by  the 
sheriff-clerk  several  days  after  extract,  so  as  to 
cover  a  larger  sum  than  that  decerned  for  by 
the  sheriff,  and  which  it  originally  bore,  was 
competent  in  the  Court  of  Session,  and  not 
struck  at  by  s.  30  of  the  Small  Debt  Act,  1837. 
Murchie  v.  Fairbairn,  1863,  1  M.  800;  35  J. 
493* 

53.  Small  Debt— Review  — Subsequent 
Poinding. — Held  that  the  Court  could  com* 
petently  review  the  legality  of  the  proceedings 
in  a  poinding  following  upon  a  Bmall  debt 
decree.  Learmont  v.  Darlington,  1849,  11  D. 
884  ;  21  J.  308* 

54.  Small  Debt  —  Review— Summons.— 

A  pursuer  who  had  a  claim  against  a  railway 
company  for  damage  done  to  his  goods  in  the 
course  of  conveyance,  sued  the  company  in  a 
small  debt  action,  which  did  not  specify  the 
ground  of  action,  but  referred  to  an  account, 
which  bore,  ex  facie,  to  be  for  goods  sold.  Held 
that  this  was  a  wilful  departure  from  the  Small 
Debt  Act.  1837,  and  the  appeal  from  the 
sheriffs  decree  in  favour  of  the  pursuer 
sustained.  Glasgow  dc  S.-W.  Ely.  Co.  v. 
Wilson,  1855,  2  Irv.  162. 

55.  Small  Debt— Review— Summons.— 

An  appeal  against  a  judgment  of  a  sheriff, 
under  the  Small  Debt  Act,  1837,  was  taken 
on  the  grounds,  (1)  that  in  the  summons  no 
account  was  given  of  the  origin  of  the  cause 
of  action,  otherwise  than  by  reference  to  an 
account  indorsed  on  the  summons,  but  not 
forming  part  thereof;  (2)  that,  owing  to  the 
nature  of  the  action,  the  Small  Debt  Court  was 
incompetent  to  a  proper  trial  of  the  cause. 
Held  that  these  reasons  of  appeal  were  irrele- 
vant under  the  statute ;  and  appeal  dismissed. 
Aitken  v.  Learmonth,  1855,  2  Irv.  156. 

56.  Small  Debt— Review  —  Summons.— 

Circumstances  in  which  it  was  held  that  it  was 
no  objection  to  the  competency  of  a  small  debt 
summons,  and  no  deviation  in  point  of  form 
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from  the  statutory  enactments  (such  as  would 
cause  injustice),  and  therefore  no  good  ground 
of  appeal,  that  neither  the  summons  nor  the 
account  annexed  specified  the  title  to  sue  or 
the  date  of  the  action,  or  cave  a  very  explicit 
statement  of  the  grounds  of  action.  Birrell  v. 
Buchanans,  1871,  2  Coup.  43 ;  43  J.  388. 

57.  Small  Debt— Review— Summons  — 
Account — Form  o£ — An  action  was  brought 
in  the  Sheriff  Small  Debt  Court  to  recover  pay- 
ment of  an  account  for  medical  attendance 
"from  25th  August  1854  to  1855,"  and  decree 
was  obtained.  The  defender  appealed,  on  the 
ground  of  deviation  from  the  form  prescribed 
by  the  schedule  annexed  to  the  Act.  The 
Court,  as  there  was  no  real  deviation  which 
could  mislead  or  create  injustice,  dismissed 
the  appeal  with  expenses.  Mowat  v.  Martine, 
1866,  2  Irv.  435. 

58.  Small  Debt— Review— Summons- 
Account— No  Ground  of  Action.— If  the 
account  annexed  to  a  small  debt  summons 
shows  no  ground  in  law  for  the  action,  this  is 
a  valid  reason  of  appeal.  Scottish  N.-E.  Rly. 
Co.  v.  Matthews,  1866,  5  Irv.  237. 

59.  Small  Debt— Review— Summons- 
Account— Statement  of  Claim.  —  Appeal 
against  a  Small  Debt  Court  decree,  on  the 
ground  that  the  account  did  not  state  that 
the  damage  sued  for  (caused  by  engine  sparks) 
had  been  caused  by  the  negligence  of  the 
defenders,  dismissed.  Scottish  N.-E.  Rly.  Co. 
v.  Cargill,  1866,  5  Irv.  298. 

60.  Small  Debt  — Review  — Summons- 
Account  not  Served— Suspension.— A  party 
in  a  summons  under  the  Small  Debt  Act 
(10  Geo.  iv.  c.  55)  libelled  a  sum  as  due  per 
account,  but  did  not  serve  a  copy  of  the  account. 
Held  (1)  that  the  action  was  not  under  the 
Act ;  (2)  that  the  jurisdiction  of  the  Court  of 
Session  was  therefore  not  excluded ;  and  (3) 
that  suspension  of  a  decree  by  the  sheriff  was 
competent.  Brown  v.  Richmond  db  Co.,  1833, 
5  J.  249* 

61.  Small  Debt— Review— Summons- 
Account— Suspension  of  Decree— Act  10 
Geo.  rvr.  c.  55,  8.  3. — A  summons  was  raised 
under  the  Sheriffs  Small  Debt  Act  for  pay- 
ment of  a  sum  stated  to  be  due  per  account. 
The  execution  bore  that  a  copy  of  the  account 
was  served  with  the  summons,  but  no  mention 
of  it  was  made  in  the  citation  annexed  to  the 
copy  of  the  summons  served.  The  Court  passed 
a  bill  of  suspension  of  the  decree.  Wallace  v. 
Hume,  1835,  13  S.  1034;  10  Fac.  806. 

And  a  bill  of  suspension  of  a  decree  for  a 
sum  libelled  as  "per  account"  passed,  as  no 
account  was  served,  and  the  citation  did  not 
bear  it  was  served,  though  this  was  set  forth 
in  the  execution.  M'Laren  v.  Finlay,  1835, 
14  S.  143;  11  Fac.  120.  See  Maclaren  v. 
Symers,  1836, 15  S.  51 ;  12  Fac.  47  * 

62.  Small  Debt— Review— Suspension- 
Execution  of  Summons.  —  Suspension  of  a 
Sheriff  Court  small  debt  decree,  upon  the 
ground  that  the  summons  had  been  executed 


against  the  defender  by  a  person  who  was  not 
a  sheriff  officer,  held  incompetent.  Rankine  v. 
Lang  &  Co.,  1843,  6  D.  183 ;  16  J.  121  * 

63.  Small  Debt— Review— Suspension  of 
Decree— Written  Pleadings— Expenses.— 

Bill  of  suspension  passed,  and  thereafter  the 
letters  suspended,  of  a  decree  under  the  Justice 
of  Peace  Small  Debt  Act,  where  the  complaint 
did  not  state  the  ground  of  action,  and  written 
pleadings  and  a  proof  reduced  to  writing 
were  allowed  of  consent ;  and  also  of  another 
decree  under  a  separate  complaint,  for  the 
expenses  of  the  previous  process.  Miller  v. 
M'Callum,  1840,  3  D.  65 ;  16  Fac.  17  * 

64.  Small  Debt— Review— Suspension  of 
Diligence— Act  1  Vict  c.  41,  s.  16  and  30. 

— In  a  suspension  of  diligence  upon  a  small 
debt  decree  in  absence,  held  that  although  the 
suspender  offered  to  prove  that  before  decree  a 
portion  of  the  money  had  been  accepted  as 
payment  in  full,  the  remedy  was  by  a  rehear- 
ing (which  had  not  been  applied  for),  and  it 
was  not  competent  to  seek  redress  by  suspen- 
sion. Turnbull  &  Co.  v.  Russell,  1851,  14  D. 
45 ;  24  J.  9 ;  1  Stuart  18  * 

65.  Small  Debt— Review— Suspension- 
Irregular  Proceedings  —  Imprisonment  — 
Acts  7  WilL  iv.  and  1  Vict  c.  41,  a.  31.— 

A  defender  in  a  small  debt  action  having  been 
imprisoned  without  a  charge  upon  a  decree 
inforo,  pronounced  when  he  was  not  personally 
present,  brought  a  suspension  of  the  warrant 
in  the  Bill  Chamber.  Held  (1)  that  the  31st 
section  of  the  above  Act,  excluding  review  and 
stay  of  execution  of  small  debt  decrees,  did  not 
apply  to  irregular  proceedings  following  upon 
a  decree,  and  that  the  suspension  was  com- 
petent; and  (2)  that  the  complainer  having 
been  imprisoned  without  a  charge  was  entitled, 
under  s.  13  of  the  same  Act,  to  have  the  note 
passed  and  liberation  granted.  Shiell  v. 
Mossman,  1871,  10  M.  58 ;  44  J.  46* 

66.  Small  Debt— Review— Witnesses  not 
Sworn. — It  is  a  sufficient  objection  to  a  decree 
of  the  justices  under  the  Small  Debt  Act,  that 
the  witnesses  have  not  been  put  on  oath. 
Home  v.  Henderson,  1825, 4  S.  30> 

67.  Small  Debt  —  Sist  of  Execution  — 
Decree  in  Absence.  —  Under  s.  16  of  the 
Sheriff  Small  Debt  Act,  1837,  it  is  incompetent 
for  the  sheriff-clerk  to  issue  a  warrant  sisting 
execution  on  a  small  debt  decree  after  a  poind- 
ing has  been  executed.  The  defender  in  a 
small  debt  action  appeared  at  the  first  calling 
and  got  the  cause  continued,  but  stated  no 
defence.  At  a  subsequent  diet  he  failed  to 
appear,  and  decree  was  given  against  him  "  in 
absence."  Question,  whether  this  was  properly 
a  decree  in  absence.  Rowan  v.  Mercer,  1863, 
4  Irv.  377  ;  35  J.  560. 

68.  Small  Debt— Sist  of  Execution.— A 
pursuer  obtained  decree  in  absence  in  a  Sheriff 
Small  Debt  Court,  and  charged  the  defender  on 
the  decree.  The  charge  became  inoperative  by 
the  lapse  of  a  year,  and  he  gave  a  new  charge. 
Held  that  the  defender  mignt  have  execution 
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stated,  and  the  case  heard  at  any  time  within 
three  months  of  the  second  decree.  Lochie  db 
Co.  v.  Brown,  1863,  4  Irv.  363  ;  35  J.  461. 

69.  Small  Debt  — Sist  of  Execution.— 
After  a  poinding  has  been  executed,  it  is 
incompetent  to  grant  a  sist  of  execution  on  a 
small  debt  decree.  Wyllie  v.  Lawwn,  1863, 
4  Irv.  441 ;  36  J.  1. 

70.  Small  Debt  — Sist  of  Judgment  — 
Decree  in  Absence— Summona—i/eW  that 
a  party  to  a  small  debt  action  may  obtain  a 
sist  of  a  judgment  pronounced  against  him  in 
absence,  although  a  sist  has  on  a  previous 
occasion  been  obtained  by  the  opposite  part}". 
Objection,  that  the  ground  of  action  has  not 
been  stated  in  the  body  of  the  summons, 
repelled,  as  the  informality,  if  it  was  one,  had 
not  caused  injustice.  Grange  v.  Mackenzie, 
1866,  5  Irv.  324. 

71.  Small  Debt— Warrant  of  Open  Doors 
—Act  1  Vict  c.  41.—  Held  that  a  sheriff's 
power  at  common  law  to  grant  a  warrant  of 
open  doors  was  not  impaired  by  the  above 
statute,  although  in  prescribing  the  form  by 
which  its  provisions  were  to  be  carried  into 
effect,  the  form  of  such  a  warrant  was  omitted. 
Scott  v.  Lethem,  1846,  6  Bell  126;  18  J.  421. 
Affg.  6  D.  1221 ;  16  J.  633  * 
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Accounting,  16, 129. 

AD  FACTUM  PRjESTANDUM,  12,  37. 

Address,  Wrong,  63. 

Adjudication,  46-52. 

Agent,  83,  109,  123. 

Agent  Disburser,  1,  20,  35. 

Aliment,  53,  92. 

Appropriate  Diligence,  2,  3. 

Arrestment,  2,  3,  52-57,  136. 

Articles  op  Roup,  133. 

Assessment,  34,  82. 

Assignation,  23,  95,  110,  111,  119,  153. 

Auctioneer,  3. 

Bank,  100,  114,  123,  125,  128. 

Bankruptcy,   12,  18,   24,  45,  112,   116, 

130,  134,  156. 
Barony,  25. 

Bill  of  Exchange,  4-8,  69,  93,  95-98, 
112,  113;  see  also  Bill  of  Exchange 
(Diligence). 

Bond,  1,  9,  101,  123-125,  129,  131,  135- 
137,  156. 

Caption,  Letters  of,  7,  42. 

Cash-Credit  Bond,  9. 

Caution,  87,  90,  96,  112,  115,  124,  130, 

131,  156. 
Cautioner,  1,  38,  45. 
Certificate  of  Refusal,  44. 
Certificate  of  Registration,  10,  11,  76. 
Cessio  Bonorum,  22,  27,  37. 


Chancery,  Court  of,  77. 

Charge,  4-6,  8-39,  71,  99,  106,  110, 112, 

115,  121,  132-146,  152,  156. 
Church,  34. 

Company,  Joint  Stock,  77,  114. 
Competency,  4,  13-20,   40-45,  77,  125, 

126,  146-148. 
Competition,  46-60. 
Contract,  17,  92. 
Co-Obligants,  40. 
Damages,  20,  84. 
Date,  7,  13,  35,  39,  64,  65,  67,  69,  70,  78, 

144,  152. 
Declarator,  61. 
Decree,  13,  20-22,  34,  35,  37,  50,  51,  70, 

106-108,  120,  138,  139,  141,  146,  152, 

158. 
Decree- Arbitral,  126. 
Decree  in  Absence,  118,  120, 140,  148. 
Extract  Decree,  13,  62,  64,  65, 120, 
146. 
Debt,  Future,  41. 
Debtor,     Effect     of     Diligence    on 

Health,  145. 
Diligence  in  Security,  41. 
Erasure,  78,  81. 
Error,  7,  14,  62,  63,  70, 71,  132,  135,  142, 

147,  149,  150,  152. 
Execution,  5, 10, 11,  30,  38,  39, 43,  66-71, 

120,  140. 
Expenses,  17,  20,  35,  83,  117, 128. 
Foreign,  72-74,  77,  93,  112,  113,  116, 

138. 
Heritage  in  Scotland,  73,  74. 
Heritor,  75. 
Horning,  Letters  of,  1,  23-27,  42,  63, 

76-81,  105,  120,  150. 
Husband  and  Wife,  15,  53,  86,  92,  93, 

139. 
Identification,  30. 
Imprisonment,  33, 117,  118. 
Inducls,  28,  31. 
Inhibition,  2, 136. 
Instance,  82,  100. 
Interest,  9,  29. 
Irregularity,  30,  67, 151. 
Justice  of  Peace,  26. 
Lawburrows,  83-92. 
Legatee,  2,  52. 
Lord  Advocate,  83. 
Malice,  87-89,  91. 
Mandatary,  72-74,  138. 
Manse,  75. 

Marriage-Contract,  124. 
Married  Woman,  15,  93,  139. 
Messenger-at-Arms,  94. 
Minute  Craving  Warrant  to  Charge, 

151. 
Parent  and  Child,  85. 
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Parochial  Board,  82. 

Partnership,  38,  68,  77,  95-114. 

Patent,  16. 

Peer  of  Scotland,  115. 

Penalty,  17. 

Personal  Bar,  60. 

Personal  Diligence,  27, 116-118. 

Poinding,  3,  23,  57-60,  107. 

Poinding  the  Ground,  58,  60. 

Prescription,  6. 

Probable  Cause,  87-90. 

Promissory-Note,  119, 147. 

Proof,  22. 

Protest,  5,  147. 

Rates  and  Taxes,  42, 154. 

Record,  63. 

Reduction,  33,  36,  39,  70, 147. 

Register,  10. 

Registration,  124,  126, 156. 

Rei  Interventus,  135. 

Relevancy,  91. 

Rent,  32,  75,  133. 

Schedule  of  Charge,  36. 

Service,  33,  56. 

Sheriff,  13,  21,  118,  120-122,  148, 158. 

Sheriff's  Warrant,  122. 

Signature,  10, 11,  65. 

Signet,  79. 

Stamp,  95, 153, 157. 

Statute,  54, 154. 

Summary  Diligence,  123-128. 

Summons  of  Constitution,  31. 

Suspension,  7,  8,  22,  35,  36,  44,  87-91, 

104,  106,  110, 112,  115,  129-154. 
Suspension  and  Liberation,  96,   117, 

118. 
Tax,  154. 
Teindb,  80. 
Tender,  155. 
Testament,  52. 
Title,  109, 

Trustee,  2,  18,  19,  134,  156. 
University,  80. 
Validation,  157. 

VERGEN8  IN  INOPIAM,  41. 

Warrant  to  Charge,  30,  37,  45,  71, 108, 
158. 

1.  Agent  Disburser— Cautioner— Regis- 
tered Bond— Letter  of  Horning.— An  agent 
getting  decree,  in  a  sequestration  for  rent 
against  the  defender,  for  expenses  to  go  out  in 
his  own  name,  is  entitled,  in  virtue  thereof,  and 
the  registered  bond  granted  by  the  cautioner 
to  the  client,  to  obtain  letters  of  horning  in  his 
own  name  against  the  cautioner.  Clark  v. 
Duncan  1833,  12  S.  158  * 

2.  Appropriate  Diligence— Arrestment 
or  Inhibition— Trust— Residuary  Legatees. 

— Question  whether,   where    trustees   are   in 
possession  of  heritable  property,  arrestment 


or  inhibition  be  the  proper  diligence  to  attach 
the  right  of  the  truster's  heir  or  residuary 
legatee.    Wilson  v.  Smart,  31  May  1809,  F.  C  * 

3.  Appropriate  Diligence— Arrestment- 
Poinding — Auctioneer. — Observed  that  arrest- 
ment smd  not  poinding  was  the  proper  dili- 
gence to  attach  furniture  which  had  been  placed 
by  the  debtor  in  the  hands  of  auctioneers  for 
sale,  they  acting  under  a  well-defined  contract 
and  being  liable  to  account.  Mackenzie  <k  Co. 
v.  Findlay,  etc.,  1868,  7  M.  27 ;  41  J.  22* 

4.  Bill  of  Exchange— Charge  — Com- 
petency—Charger's  Place  of  Residence  not 
Given— Insufficient  Designation. —An  objec- 
tion to  a  charge  on  a  bill  at  the  instance  of 
Donald  Smith,  "  as  manager  to  and  for  behoof 
of  the  Western  Bank  of  Scotland,"  in  respect 
that  the  residence  or  place  of  business  of  the 
charger  was  not  mentioned,  and  that  his 
designation  was  insufficient,  repelled.  Henderson 
v.  Smith,  1852,  24  J.  285  ;  1  Stuart  527. 

5.  Bill  of  Exchange  — Charge  — Irregu- 
larity—Execution- Registered  Protest— 

The  execution  of  a  charge  for  payment  of  a  bill 
of  exchange  being  written  on  the  back  of  a 
sheriff's  precept,  and  bearing  to  be  "  by  virtue 
of  the  within  registrat  protest,11  and  no  regis- 
tered protest  being  produced,  the  charge  held 
irregular,  and,  alter  record  closed,  not  com- 
petent to  turn  the  charge  into  a  libel.  Watts 
v.  Barbour,  1828,  6  S.  1048  ;  3  Fac  1075* 

6.  Bill  of  Exchange— Charge— Prescrip- 
tion—Payment — Although  a  charge  was  given 
on  a  bill  at  the  distance  of  twenty-three  years 
after  it  fell  due,  of  which  a  suspension  was 
instituted,  held  (1)  that  as  the  bill  was  not 
prescribed,  the  charge  was  competent,  and 
ought  not  to  be  suspended,  under  reservation 
of  right  to  the  charger  to  bring  an  ordinary 
action ;  and  (2)  that  a  plea  of  payment  could 
competently  be  tried  in  the  suspension.  Main 
v.  Wilson,  1839,  1  D.  722  ;  14  Fac.  808. 

7.  Bill  of  Exchange— Letters  of  Caption 
—Suspension— Error  in  Date.— Letters  of 
caption  for  payment  of  a  bill  Of  exchange 
which  bore,  ex  facie,  that  it  had  been  protested 
and  registered  before  the  period  when  it  fell 
due,  suspended,  although  it  was  alleged  that 
there  was  a  mere  clerical  error  in  the  date  of 
the  registration,  which  was  apparent  by  refer- 
ence to  the  letters  of  horning;  where  the  true 
date  was  correctly  recited.  Hassett  v.  Walker, 
1834,  12  S.  932  * 

8.  Bill  of  Exchange— Lost— Charge— 
Suspension. — Although  it  was  proved  that  a 
bill  existed  on  which  diligence  was  raised, 
and  had  been  accidently  lost,  yet  held  in  a 
suspension,  that  the  bill  must  be  produced  to 
support  the  charge ;  and  this  not  being  done, 
the  charge  was  suspended.  Muir,  Wood,  d:  Co. 
v.  Sibbald,  1820,  Hume  80. 

9.  Cash-Credit  Bond— Interest— Charge. 

— Under  a  cash-credit  bond,  it  is  competent 
to  accumulate  interest  annually,  and  to  charge 
for  the  balance  so  made  up.  Cruickshank  v. 
British  Linen  Co.,  1834, 13  S.  91. 
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10.  Certificate  of  Registration— Execu- 
tion of  Charge— Register  of  Homings- 
Keeper's  Signature.  —  Objection,  that  the 
certificate  of  registration  of  an  execution  of 
charge  in  the  register  of  homings  was  signed, 
not  by  the  keeper  of  the  register  but  by  a 
party  acting  in  the  office  for  him,  repelled. 
Clelland  v.  Clason  <k  Clark,  1860,  7  Bell  153 ; 
22  J.  607.    Affg.  11  D.  601 ;  21  J.  175* 

11.  Certificate  of  Registration— Execu- 
tion of  Charge— Signature— Sheriff-Clerk. 
— An  objection,  that  although  by  the  Diligence 
Act  "  the  sheriff-clerk  "  is  required  to  sign  the 
certificate  of  registration  of  the  execution,  a 
certificate  was  signed  by  his  depute,  repelled. 
Hanna  v.  Neilson,  1849,  11  D.  941 ;  21  J.  318  * 

12.  Charge— Ad  factum  prastandum— 
Bankrupt— Personal  Protection.— A  charge 
ad  factum  proestandum  against  a  sequestrated 
bankrupt  is  not  barred  by  personal  protection. 
Chishohn  v.  Fraser,  1825,  3  S.  630. 

13.  Charge  —  Competency  —  Decree  — 
Sheriff  Court— Date  of  Extract  Decree.— 
Objections  to  a  charge  proceeding  upon  an 
extract  decree  in  the  sheriff  court  for  the 
expenses  of  a  process — (1)  that  the  charge  was 
null,  as  not  giving  the  date  of  the  extract 
decree,  i.e.  the  date  when  the  decree  was 
extracted  ;  and  (2)  that  the  extract  was  issued 
three  days  after  the  date  of  the  interlocutor 
decerning  for  the  expenses  charged  for, 
whereas  the  Sheriff  Court  Act  1853,  gives 
parties  seven  days  to  appeal,  until  the  expiry 
of  which  it  is  incompetent  to  extract — repelled. 
Williamson  v.  M'LacKlan,  1866,  4  M.  1091 ;  38 
J.  568  * 

14.  Charge  —  Competency  —  Error  in 
Service  Copy — LibeL — A  charge  turned  into 
a  libel  where  there  were  errors  in  a  service 
copy,  although  the  execution  was  correct. 
Reid  v.  Fraeer,  26  Feb.  1825,  F.  C. ;  3  S.  590. 

15.  Charge  —  Competency  —  Married 
Woman  —  Concurrence   of  Husband.— A 

charge  on  a  decree-arbitral  having  been  given 
by  a  married  woman  without  the  concurrence 
of  her  husband,  he  compeared  in  a  suspension 
of  the  charge,  and  gave  his  concurrence. 
Opinion,  that  this  concurrence  removed  any 
objection  to  the  charge.  Lyle  v.  Mackay, 
1849,  11  D.  404;  21  J.  129* 

16.  Charge  —  Competency  —  Patent  — 
Licence  —  Accounting.—  A  party  having 
obtained  a  licence  from  the  patentee  of  the 
hot-blast  to  use  it,  bound  himself  to  pay 
a  premium  of  one  shilling  per  ton  of  iron 
smelted,  and  to  render  to  the  patentee  an 
account,  verified  by  affidavit  if  required,  of 
the  number  of  tons. in  each  week,  and  also, 
if  required,  to  produce  his  books,  by  means 
of  which  the  quantity  smelted  might  be  ascer- 
tained ;  and  consented  to  letters  of  horning 
being  issued  in  usual  form.  Held  that  a 
charge  to  render  an  account,  and  produce 
books,  and  pay  the  premium  was  competent. 
Baird  &  Co.  v.  Neilson,  1842,  1  Bell  219  * 


17.  Charge  —  Competency  —  Begistered 
Contract— Penalty— Reasonable  Expense*. 

— Held  competent  to  charge  for  the  penalty 
on  a  registered  contract  to  the  extent  of  the 
reasonable  expenses  incurred  in  consequence 
of  non-implement    Hynd  v.  Scot,  4  S.  628  * 

18.  Charge— Competency— Sequestration 
— Trustee. — A  charge  against  the  trustee  on 
a  sequestrated  estate  to  make  payment  of  a 
debt  for  which  the  charger  nas  obtained 
decree  of  constitution  against  the  bankrupt 
estate,  is  incompetent  during  the  dependence 
of  the  sequestration.  Crichton's  Tr.  v.  Stewart, 
1866,  4  M.  689 ;  38  J.  369  * 

19.  Charge  — Competency —  Trustees — 
Designed  not  Named. —  where  a  pursuer 
called  as  defenders  uthe  trustees  of  A  B" 
without  naming  or  otherwise  designing  them, 
and  they  lodged  defences  and  afterwards  put 
up  and  extracted  protestation  under  the  same 
title,  question,  whether  a  charge  to  make  pay- 
ment of  the  protestation  money  to  "the 
trustees  of  A  B"  was  competent  Bell  v. 
Trotter's  Trs.,  1841,  13  D.  380. 

20.  Charge— Decree— Expenses— Agent 
Disburser  —  Principal  Decree  —  Random 
Damages. — A  charge  on  a  decree  for  expenses, 
in  name  of  the  agent,  is  not  affected  by  the 

Srincipal  decree  being  for  a  random  sum  of 
amages.    Michael  v.  Wilson,  1825,  4  S.  10. 

21.  Charge— Decree— Sheriff-Substitute 
— Informalities. —  A  precept  proceeding  on 
a  decree  by  a  sheriff-substitute  of  one  ward, 
signed  by  the  clerk  of  the  same  ward,  but 
at  a  town  in  another  ward,  and  bearing  to 
be  in  virtue  of  a  decree  of  a  sheriff-substitute 
of  the  latter  ward,  held  inept.  M*Ghie  v. 
Henderson,  1827,  6  S.  248  * 

22.  Charge— Decree— Suspension— Cessio 
bonorum— Allowance  of  Proof— A  charge 
on  two  decrees  was  given  for  payment  of 
debt  incurred  by  a  party  prior  to  his  obtaining 
the  benefit  of  cessio.  In  a  suspension,  on 
the  ground  that  the  debtor  had,  by  the  dis- 
position omnium  bonorum,  conveyed  property 
to  the  trustee  which  ought  to  have  paid  off 
the  debts,  and  that  before  accounting  for 
such  property  the  decrees  could  not  be 
enforced  against  property  acquired  subsequent 
to  the  cessio,  the  court  remitted  to  the  Lord 
Ordinary  to  allow  an  investigation  into  the 
circumstances  averred.  Smith  v.  APIntosh, 
1849,  12  D.  303 ;  22  J.  82  * 

23.  Charge—  Horning  —  Assignation  — 
Poinding.— Where  horning  is  raised  in  name 
of  one  party  and  is  assigned  to  another,  the 
assignee  cannot  in  virtue  of  it  execute  a 
poinding  in  his  own  name.  Kyle  v.  Thomson, 
12  June  1813,  F.  C* 

24.  Charge  —  Horning  —  Bankruptcy.— 

Letters  of  horning  on  a  bond  for  payment 
of  a  composition,  containing  a  clause  of 
registration,  are  competent  for  payment  of 
the  composition  on  a  bill  accepted  by  the 
bankrupt  and  ranked  on  the  estate,  though 
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the  bond  is  for  a  composition  on  the  debts 
generally,  without  specification  of  any  par- 
ticular debt.  Brown  v.  Campbell  db  Co., 
11  Feb.  1809,  F.  C* 

25.  Charge— Homing— Burgh  of  Barony. 

— Horning  is  competent  on  the  extracted 
decrees  of  magistrates  of  burghs  of  barony, 
if  they  have  been  made  independent  of  their 
superior  prior  to  the  Jurisdiction  Act. 
Graham,  27  Feb.  1805,  F.  C. ;  M.  "Jurisdic- 
tion "  App.  No.  15. 

26.  Charge  —  Horning  —  Competency  — 
Justice  of  Peace, — Held  that  it  is  not  com- 
petent to  grant  letters  of  horning  upon  de- 
crees of  the  justices  of  peace.  Fairlie,  6  July 
1805,  F.  C. ;  M.  "Process"  App.  No.  7. 

27.  Charge— Horning— Personal  Diligence 
— Oessio. — A  party  who  had  obtained  decree 
of  cessio  and  executed  the  requisite  disposition, 
is  warranted  in  bringing  a  suspension  of  a 
charge  of  horning  on  a  prior  debt  as  to 
personal  diligence — there  being  nothing  on 
the  face  of  the  charge  to  show  that  the 
creditor  was  to  restrict  his  diligence  to 
poinding.    Mackie  v.  Harvie  db  Co.,  1826,  5  S. 

28.  Charge— Inducia— Residence  Abroad. 

— A  charge  against  a  party  on  the  short  indudoe 
sustained,  although  he  had  been  abroad  for  six 
months,  but  his  family  continued  to  reside  in 
the  country.  Fraser  v.  Reid  <fc  Auld,  21  June 
1821,  F.  C. ;  1  S.  76* 

29.  Charge— Interest— Charge  on  Prin- 
cipal Suspended. — Although  a  charge  for  the 
principal  sum  in  a  bond  was  under  suspension, 
held  not  incompetent  to  charge  for  interest 
subsequently  accruing  thereon.  Campbell  v. 
Gordon,  1840,  2  D.  639 ;  15  Fac.  665* 

30.  Charge  —  Irregularity  —  Identifica- 
tion—Execution  of  Charge— Warrant— 
Where  a  charge  did  not  bear  that  the  warrant 
was  recorded  anywhere,  but  the  officer's  execu- 
tion of  charge  set  forth  the  sheriff's  precept  as 
its  warrant,  held  that  the  precept  was  suffi- 
ciently identified  by  the  description  of  it  in 
the  execution,  and  that  the  charge  was  there- 
fore unobjectionable.  Sutherland  v.  Qunn, 
1854,  16  D.  339 ;  26  J.  162  * 

31.  Charge— Letters  of  General— Sum- 
mons of  Constitution— Inducise.—  Held  that 
where  some  of  the  next-of-kin  of  a  deceased 
party  reside  out  of  the  kingdom  and  some 
within  it,  it  is  competent  to  execute  letters  of 
general  charge,  and  a  summons  of  constitution 
on  the  same  day  against  those  out  of  the 
kingdom,  and  thereafter  to  execute  at  a  later 
date  the  charge  and  the  summons,  simul  et 
semeL  against  those  within  the  kingdom,  pro- 
vided the  summons  be  not  called  in  court 
until  after  the  inductee  of  the  charge  and  of  the 
summons  have  expired  against  all  the  next-of- 
kin.    Lyell  v.  Christie,  1836,  15  S.  41. 

32.  Charge  —  Bent  —  Deductions.  —  A 

charge  for  arrears  of  rent,  "  under  deduction  of 
what  may  be  recovered  by  right  of  hypothec," 


is  valid ;  but  a  bill  of  suspension  passed  as  to 
sums  actually  recovered.  APMartin  v.  Forbes, 
1824,  3  S.  275  * 

33.  Charge— Service  at  Dwelling-House 
— Reduction — Imprisonment. — Decree  was 
obtained  against  a  party  residing  in  Glasgow, 
who  in  April  sublet  his  house  to  a  brother,  and 
went  abroad.  Having  returned  to  Scotland  in 
August,  a  charge  on  the  decree  was  left  in 
October  at  his  former  house  in  Glasgow,  to 
which  house  he  did  not  return  till  November, 
when  he  was  there  apprehended  and  incarcer- 
ated. A  reduction  of  a  charge  and  minute  and 
warrant  of  imprisonment,  on  the  ground  that 
the  charge    had    not   been    served    at    the 

Sursuer's  dwelling-place,  dismissed.    Gray  v. 
bbertson     <&     APLean,     1852,    25    J.    163; 
2  Stuart  127* 

34.  Charge— Specification  of  Decree— 
Assessment  —  Church.  —  Question  as  to  the 
regularity  of  a  charge  for  arrears  of  assessment 
for  erecting  a  church,  in  virtue  of  several 
decrees,  but  without  specifying  under  which 
decree  the  arrears  were  claimed.  Ewing  v. 
Reid,  1831,  9  S.  683. 

35.  Charge  —  Suspension  —  Agent  Dis- 
burser  —  Expenses— Date  of  Decree.— A 

pursuer  obtained  decree  on  2d  March  for  a 
sum  of  money  which  the  defender  had  con- 
signed, and  payment  was  got  by  uplifting  the 
money.  The  pursuer's  agent  took  decree 
thereafter  on  22d  June  for  the  expenses  in 
his  own  name;  and  a  charge  having  been 
given  for  payment  of  these  expenses  in  name 
of  the  pursuer  and  her  agent,  a  suspension 
refused,  which  was  presented  on  the  grounds 
(1)  that  the  decree  being  in  name  of  the  agent, 
he  alone  ought  to  have  charged  ;  and  (2)  that 
the  charge  was  inept,  as  stating  the  decree  to 
be  dated  2d  March,  while  it  ought  to  have 
been  22d  June.  Campbell  v.  Gassils,  1849, 
12  D.  177  ;  22  J.  27  * 

36.  Charge— Suspension  — Reduction  — 
Inconsistency  of  Schedule  of  Charge,  — 

Where  a  messenger's  execution  of  a  charge 
was  ex  facie  regular,  but  the  schedule  of  charge 
was  not  only  at  variance  with  the  execution 
but  inconsistent  in  itself,  question,  whether 
the  charge  could  be  suspended  as  irregular, 
without  a  reduction.  Clarkson  v.  Ball,  1831, 
10  S.  17* 

37.  Charge— Warrant— Decree— Cessio— 
Order  on  Bankrupt  to  Grant  Disposition 
Omnium  bonorum.  —  On  the  petition  of  a 
prisoner,  decree  was  pronounced  granting  him 
the  benefit  of  cessio,  and  ordaining  "him  to 
grant  a  disposition  omnium  bonorum  in  favour 
of  his  incarcerating  creditor,  or  any  other 
trustee  appointed  for  behoof  of  his  creditors." 
The  prisoner  was  liberated  without  having 
granted  the  disposition.  No  trustee  for 
creditors  was  appointed,  and  the  incarcerating 
creditor  obtained  extract  containing  a  warrant, 

,in  terms  of  the  decree,  with  the  addition  of 
having  his  own  name  inserted  in  it,  and 
charged  the  debtor  to  grant  the  disposition, 
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the  execution  of  the  charge  not  bearing  at 
whose  instance  it  proceeded.  Objections 
repelled — (1)  that  the  decree  was  bad,  as  not 
being  ex  facie  in  favour  of  some  one ;  (2)  that  the 
extract  did  not  correspond  with  the  decree ; 
(3)  that  on  the  face  of  the  execution  there  did 
not  appear  the  name  of  the  party  at  whose 
instance  the  diligence  proceeded.  Taylor  v. 
Macdonald,  1864,  16  D.  378 ;  26  J.^179  * 

38.  Charge— Where  Executed— Partner- 
ship—Place  of  Business— Cautioner.— Two 
persons  carried  on  trade  in  partnership  in 
the  dwelling-house  of  one  of  them,  and  after 
becoming  bankrupt  they  left  Scotland,  and 
within  tne  legal  period  they  were  charged  on 
diligence  at  the  place  of  business.  Held,  in  a 
question  with  a  cautioner  for  one  of  them, 
that  although  it  was  not  his  dwelling-place, 
the  charge  was  good.  Armour  v.  Fintay  <k 
Co.,  1803,  Hume  169. 

39.  Charge— Wrongly  Dated— Reduction 

—  Correct  Execution.  —  A  charge  upon  a 
justice  of  peace  small  debt  decree,  which  bore 
to  be  dated  "on  the  27th  day  of  1841  years," 
reduced  as  invalid,  though  the  officer's  execu- 
tion stated  that  it  was  given  personally  "  on 
the  27th  day  of  July  1841  years."  BeaUie  v. 
i\P LeUan,  1844,  6  D.  1088 ;  16  J.  472  * 

40.  Competency  — Debt  — Deductions  — 
Payments  by  Co-Obllgants.— It  is  competent 
to  raise  and  execute  diligence  for  a  debt  under 
deduction  of  payments  made  by  or  sums 
recovered  from  co-obligants.  Ledingham  v. 
Mackenzie,  1824,  3  S.  113* 

41.  Competency  —  Puture  Debt  — Dili- 
gence in  Security— Vergens  ad  inopiam.— 
Diligence  in  security  of  a  future  debt  is 
incompetent,  except  where  the  debtor  is 
vergens  ad  inopiam.  Dove  v.  Henderson,  1866, 
3  M.  339  ;  37  J.  161* 

42.  Competency— Horning  and  Caption 
—Rates  and  Taxes— Local  Rates.— It  is 
competent  to  enforce  payment  of  the  Edin- 
burgh annuity  tax,  by  horning  and  caption, 
from  parties  liable  therefor,  whether  in  the 
ancient  or  extended  royalty.  Hunter  v.  HiU, 
1833,  11  S.  989  ;  8  Fac  655. 

43.  Competency— Summons  not  Executed 
against  all  Parties. — A  decree  was  obtained 
against  a  party,  under  a  summons  concluding 
against  alt  the  co-obligants  in  a  promissory- 
note,  for  payment  jointly  and  severally  of  part 
of  its  amount  for  expenses  of  diligence,  and 
interest  of  expenses  of  a  refused  note  of  sus- 
pension of  a  charge  on  the  note.  Held  that 
diligence  on  the  decree  was  inept,  in  respect 
the  summons  had  not  been  executed  against 
all  the  parties.  Zuill  v.  M'Murchy,  Ralston,  <£- 
Con  1842,  4  D.  871 ;  14  J.  310* 

44.  Competency  —  Suspension  —  Certifi- 
cate of  Refusal — Although  a  bill  of  sus- 
pension is  refused  it  is  illegal  to  do  diligence 
without  obtaining  a  certificate  of  refusal. 
Wilson  v.  Thomson,  28  Feb.  1824,  F.  C. ;  2  S. 
762* 

45.  Competency— Warrant  for  Diligence 

—  Bankruptcy  —  Composition-Contract  — 


Cautioners. — A  certificate  of  the  amount  of  a 
claim  on  an  open  account  in  a  sequestration, 
which  was  settled  by  a  composition-contract, 
with  an  extract  of  the  bond  of  caution,  held  suffi- 
cient to  warrant  diligence  for  the  amount  of  the 
composition,  both  against  the  bankrupt  and  the 
cautioners.    Atkinson  v.  Walls,  1833,  US.  429  * 

46.  Competition— Adjudications— Con- 
tingent and  Indefinite  Claims.— An  adjudi- 
cation founded  on  an  heritable  bond  for  a 
specific  sum,  but  truly  for  a  claim  which  was 
future,  contingent,  and  indefinite,  and  which 
was  not  duly  recorded  in  the  register  of  ab- 
breviates, held  ineffectual  in  competition. 
Bruce  v.  Spence,  1835,  13  S.  1011 ;  10  Fac.  785  * 

47.  Competition— Adjudications— First 
Summons— Conjunction— Expiry  of  Twenty 
Days— Later  Summons. — After  intimation 
of  a  first  summons  of  adjudication,  and  con- 
junction therewith  of  other  adjudications,  and 
expiration  of  the  twenty  sederunt  days  from 
the  date  of  intimation,  a  creditor  brought 
another  summons.  Held  that  neither  he  nor 
other  creditors  conjoined  with  him  could  be 
ranked  pari  passu  with  the  first  class  of  ad- 
judgers.  Campbell  v.  Common  Agent  ofAPLean's 
Ors.,  24  Nov.  1801,  F.  C. ;  M.  "Bankrupt" 
App.  No.  13. 

48.  Competition— Adjudications— First 
Summons— 33  Geo.  m.  c.  74.— Although  a 
summons  of  adjudication  was  executed  and 
intimated  in  terms  of  the  33  Geo.  in.  c  74, 
yet,  as  it  had  been  abandoned  in  consequence 
of  payment,  a  subsequent  summons  duly 
intimated  held  to  be  tne  first,  so  as  to  allow 
others  to  be  conjoined  with  it  APLean's  Crs.t 
5  Mar.  1802,  F.  C;  M.  "Bankrupt"  App. 
No.  15. 

49.  Competition— Adjudications— First 
Summons—33  Geo.  m.  c.  74.—  In  a  question 
as  to  what  was  the  "  first  adjudication  *  in  the 
meaning  of  the  statute  33  Geo.  in.  c.  74,  held 
that  the  summons  of  adjudication  first  called 
in  court  was  the  first,  although  decree  of 
adjudication  had  not  been  obtained  in  it  till 
after  decree  had  been  pronounced  in  conse- 
quence of  the  inducice  being  dispensed  with  in 
an  adjudication  called  posterior  to  it.  Allisons 
v.  BaUantine,  19  Dec.  1805,  F.  C. ;  M.  "  Adjudi- 
cation n  App.  No.  14.* 

50.  Competition— Adjudications  — Sec- 
ond Adjudger's  Claim  for  Decree  before 
First — Conjunction. — A  first  adjudication 
was  intimated,  and  a  second  raised  in  terms  of 
the  statute;  and  decree  in  the  first  being 
indefinitely  postponed,  and  the  second  ad- 
judger  having  craved  decree,  held  that  he 
could  not  take  decree  before  the  first  adjudger, 
but  was  only  entitled  to  be  conjoined.  Porman 
v.  Nicholson,  1832,  10  S.  365 ;  7  Fac.  273* 

51.  Competition— Adjudications  in  Im- 
plement—Decree— Recall  of— Subsequent 
Adherence  to. — In  a  competition  between 
two  adjudications  in  implement,  in  one  of 
which  decree  was  pronounced,  but  recalled 
in  hoc  statu,  on  an  objection  of  want  of  stamp, 
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held  that,  although  the  other  adjudication  stood 
first  in  the  roll,  it  was  competent  to  adhere  to 
the  decree  (the  objection  being  obviated),  and 
thereupon  dismiss  the  competing  adjudication. 
Wright  v.  Murray,  1821,  1  S.  93  * 

52.  Competition  —  Adjudication  </.  Ar- 
restment—Testament— Executor—  Legatee 
—Delivery  during  Life  of  Testator.— Al- 
though a  testator  delivered  his  testament  to 
his  executor  (subject  to  a  power  of  revocation), 
and  made  known  legacies  thereby  bequeathed, 
held  that  an  adjudication  by  one  of  the  legatees 
of  his  legacy,  intimated  to  the  executor  during 
the  life  of  the  testator,  could  not  compete  with 
an  arrestment  in  the  hands  of  the  executor 
executed  after  the  testator's  death.  Bedwells 
<fc  Yates  v.  Tod,  2  Dec.  1819,  F.  C  * 

53.  Competition— Arrestments— Arrest- 
ment by  wife  in  Security  of  Aliment— 
Question,  whether  an  arrestment  by  a  wife  of 
a  sum  in  security  of  aliment  to  fall  due  in 
the  future  followed  by  decree  of  furthcoming 
is  valid  as  against  a  creditor  of  the  husband 
arresting  the  same.  Macdonald  <£•  Elder  v. 
Macleod,  15  Jan.  1811,  F.  C  * 

54.  Competition— Arrestments— Effect 
of  Statute. — An  arrestment  against  a  person 
abroad,  although  not  intimated  personally  to 
him  or  his  agent,  in  terms  of  54  Geo.  in.  c. 
137,  held  preferable  to  a  subsequent  arrestment 
intimated  to  the  agent,  the  object  of  the  statute 
not  being  to  effect  rules  of  preference,  but  to 
protect  the  arrestee  paying  bona  fide.  Syrtie  v. 
Anderson,  7  Dec.  1824,  F.  C. ;  3  S.  372  * 

55.  Competition— Arrestments  — Extra- 
judicial—Recall  of  First  Arrestment— An 
arrestment  effectually  recalled  by  letter  held  not 
to  have  revived  or  to  be  valid  so  as  to  give  it  a 
preference  against  a  posterior  arrestment  merely 
because  the  arrestee,  although  free  to  do  so,  had 
not  parted  with  the  subject.  Ewing,  May  <& 
Co.  v.  Johnstone  <fc  Macquoid,  9  Dec.  1813,  F.  C. 

56.  Competition— Arrestments— Speci- 
fication  of  Hour  of  Service,— Two  com- 

Seting  arrestments  were  used  on  the  same 
ay.  The  execution  of  one  bore  that  it  had 
been  served  on  the  arrestee  "  betwixt  the  hours 
of  six  and  eight  p.m."  ;  the  other  did  not 
specify  the  hour  of  service.  Held  that  the 
former  was  preferable.  Hertz  v.  Itzig,  1865, 
3  M.  813 ;  37  J.  365  * 

57.  Competition  —  Arrestment  —  Sub- 
sequent Poinding  —  Act  of  Debtor.  — An 

arrestment  of  goods  preferred  to  a  subsequent 
poinding  of  them,  where  the  poinding  was 
accomplished  by  means  of  the  voluntary  act  of 
the  debtor  after  the  arrestment ;  and  observed, 
that  the  doctrine  of  Erskine,  3,  6,  21,  must  be 
taken  with  the  qualification  of  sec.  11. 
Macdonald  v.  Hancock,  1841,  3  D.  1128;  16 
Fac  1239* 

58.  Competition  —  Poinding  —  With 
Poinding  the  Ground  —  When  Poinding 
Completed.— A  poinding  is  not  completed  nor 
the  property  transferred  till  after  the  sale,  and 


a  note  of  it  is  lodged  with  the  clerk ;  and 
poinding  of  the  ground  by  a  heritable  creditor 
is  preferable  to  the  poinding  of  a  personal 
creditor  till  so  completed.  TuUis  v.  Whyte, 
18  June  1817,  F.  C  * 

59.  Competition  —  Poinding  —  Sale  of 
Goods  —  Record  Necessary.  —  In  a  com- 
petition arising  on  a  sale  of  poinded  goods,  a 
record  must  be  made  up.  Hunter  v.  Anderson, 
1831,  9  S.  289. 

60.  Competition— Poinding  the  Ground— 
With  Poinding  the  Ground— Personal  Bar. 

— In  a  question  between  A,  a  postponed  heritable 
creditor,  who  had  executed  a  poinding  of  the 
ground,  and  B,  a  prior  heritable  creditor,  who 
thereafter  raised  a  summons  of  poinding  the 
ground,  held  that  A  was  barred  by  personal 
objection  from  founding  on  his  diligence,  in 
respect  of  a  general  arrangement  entered  into 
among  the  creditors,  to  which  he  was  a  party, 
to  do  no  diligence  to  the  prejudice  oi  each 
other.  Smith  v.  Beveridge,  1839,  M'L.  &  R. 
806.    Affg.  16  S.  381  * 

61.  Declarator— Regularity  of  Diligence. 

— It  is  competent  to  have  the  regularity  of 
diligence  ascertained  by  decree  of  declarator. 
Barbour  v.  Grierson,  1827,  5  S.  603. 

62.  Error  in  Extract  Decree— Validity 
of  Diligence. — A  clerical  error,  by  writing 
"  for  "  instead  of  "  per  n  in  extracting  a  decree, 
is  not  sufficient  to  invalidate  it,  and  the 
diligence  raised  thereon.  Adamson  v.  Porteous, 
1833,  12  S.  124* 

63.  Error  — Horning  — Record— Wrong 
Address. — Question,  how  far  an  error  in 
recording  a  horning  by  describing  the  party  as 
residing  in  Aberdeen,  whereas  he  resided  in 
Aberlour,  is  fatal  to  the  diligence.  Qrant  v. 
M*Edward!s  Trs.,  1835,  13  S.  424;  10  Fac. 
242* 

64.  Extract  Decree— Validity— Date  of 

— Where  a  decree  was  dated  8th  but  signed 
11th  July,  an  objection,  that  the  extract  on 
which  diligence  was  executed  was  dated  the 
11th  and  not  the  8th,  repelled.  Clelland  v. 
Clason  <b  Clark,  1850, 7  Bell  153 ;  22  J.  607. 
Affg.  11  D.  601 ;  21  J.  175* 

65.  Extract  Decree  —  Validity  —  Place 
and  Date  Written  after  Extractor's 
Signature. — An  objection,  that  an  extract  of 
a  decree  of  the  Court  of  Session  did  not  specify 
the  place  and  date  before  the  extractor's 
signature,  repelled,  in  respect  that  it  bore  to  be 
prepared  in  the  office  of  the  extractor,  and  was 
dated  on  the  day  on  which  it  was  completed 
and  issued.  Clelland  v.  Clason  &  Clark,  1850, 
7  Bell  153  ;  22  J.  607.  Affg.  11  D.  601 ;  21  J. 
175* 

66.  Execution  of  Charge  —  Form  — 
Validity. — By  a  schedule  appended  to  the 
Diligence  Act,  1  and  2  Vict.  c.  114,  a  form  of 
an  execution  of  charge  is  given,  which  sets 
forth  that  the  messenger  charged  the  debtor  to 
pay :  "  And  that  to  the  said  B."  An  objection 
founded  on  the  circumstance,  that  although 
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the  names  of  the  creditors  were  given  at  the 
outset  of  the  execution,  and  they  were  there 
called  "  pursuers,"  the  execution  concluded 
thus — "And  that  to  the  said  pursuers,"  etc., 
without  again  naming  them,  repelled.  Hanna 
v.  Neilson,  1849,  11  D.  941 ;  21  J.  318* 

67.  Execution  of  Charge— Irregularity- 
Specification  of  Date  of  Document  on 
which  Decree  Proceeds.— Schedule  No.  2 
of  the  Personal  Diligence  Act,  1  and  2  Vict.  c. 
1 14,  gives  a  form  of  execution  of  charge,  con- 
taining this  direction:  "By  virtue  of  [state 
nature  and  date  of  extract  and  decree,  or 
document  whereupon  it  proceeds]."  The 
execution  of  charge  bore  to  be  "  by  virtue  of 
an  extract  registered  tack,  and  warrant  of  the 
Lords  of  Council  and  Session  thereon,  dated  at 
Edinburgh  the  22d  day  of  April,  in  the  year 
1863."  Objection  repelled,  that  this  execution 
did  not  specify  the  date  of  the  document 
whereupon  the  extract  proceeded.  Dimpsey  v. 
M'Farlanis  Trs.,  1863,  1  M.  1126 ;  35  J.  644.* 

68.  Execution  of  Charge— Mistake  in— 
Partnership.— On  a  recorded  protest  of  a  bill 
drawn  by  a  firm  at  the  instance  of  the  firm, 
which  included  the  surnames  of  the  only  two 
partners  of  the  company,  warrant  was  granted 
to  charge  the  debtor  to  make  payment  to  the 
company  and  the  individual  partners  ;  but  the 
execution  bore  that  a  charge  nad  been  given  to 
make  payment  to  the  individual  partners,  and 
not  to  the  company.  Held  that  the  charge 
was  invalid.  Craig  v.  Brock,  1841,  4  D.  54 ; 
14  J.  22  * 

69.  Execution  of  Charge— Service  Copy- 
Date  of  Bill  of  Exchange.— An  objection  that 
the  service  copy  of  a  charge  given  on  a  bill  in 
the  same  year  in  which  the  bill  was  dated 
did  not  specify  the  date  of  the  bill,  repelled. 
M'Kende  v.  Smith,  1830,  9  S.  52 ;  6  Fac.  40.* 

70.  Execution  —  Validity  of— Clerical 
Error  in  Narrating  Date  of  Decree— Correct 
Intimation  to  Debtor  Otherwise  —  More 
than  one  Sheet. — Held  that  an  execution  was 
not  vitiated  by  a  clerical  error  made  in  narrat- 
ing the  date  of  the  decree  on  which  it  bore  to 

Eroceed,  and  to  the  extract  of  which  it  referred 
ack,  the  date  being  correctly  given  in  the 
extract-decree,  and  in  the  schedule  of  charge 
left  with  the  debtor.  Henderson  v.  Rollo,  etc., 
1871,  10  M.  104  ;  44  J.  73.* 

Objection  to  the  validity  of  diligence,  that  the 
execution  of  charge,  minute  craving  warrant  of 
imprisonment,  and  fiat,  were  partly  written  on 
sheets  stitched  on  to  the  extract-decree,  and  not 
wholly  on  the  extract-decree  itself,  repelled.  Ibid. 

71.  Execution  —  Charge  —  Validity  — 
Misdescription  of  Warrant— An  execution 
described  the  warrant  of  the  charge  as  an 
"extract  registered  protested  note  or  bill  of 
exchange,"  whereas  the  "extract  registered 
protest"'  was  properly  the  warrant.  Question, 
whether  the  inaccuracy  was  such  as  to  in- 
validate the  execution.  Glen  v.  Black,  1841, 
4  D.  36 ;  14  J.  12* 


72.  Foreign  Creditor— Mandatary.  — A 

mandatary  is  requisite,  in  raising  diligence 
by  a  creditor  residing  in  England  against  a 
debtor  in  Scotland.  Mackie  v.  M'Omish,  1820, 
Hume  281. 

73.  Foreign— Mandatary— Proprietor  of 
Scots  Heritage.— Diligence  by  a  proprietor 
of  an  heritable  estate  in  Scotland,  although 
abroad,  is  competent  without  a  mandatary. 
Ewing  v.  Hare,  1823,  2  S.  534* 

74.  Foreign— Mandatary— Proprietor  of 
Scots  Heritage.— A  charge  by  a  landed 
proprietor,  who  was  in  the  country  when  the 
diligence  was  raised,  sustained,  though  furth  of 
the  kingdom  when  the  charge  was  given, 
without  a  mandatary.  Heriot  v.  Halket,  1825, 
3  S.  479. 

75.  Heritor— Manse  Bent— Proportion. 

— Diligence  on  an  extracted  decree  against  an 
heritor  for  manse  rent,  where  the  decree  itself 
was  only  for  his  proportion,  is  inept.  Dingwall 
v.  Gardiner,  1825,  4  S.  246* 

76.  Horning— Letters  of— Certificate  of 
Registration. — Letters  of  horning  were  issued 
against  a  debtor  on  27  th  February  1834,  and  a 
charge  given,  which  was  followed  by  denuncia- 
tion in  March,  the  letters  and  executions  being 
then  duly  registered  and  marked.  In  1836  a 
second  charge  was  given  on  the  same  letters, 
and  the  debtor  denounced,  when  the  execution 
of  charge  (in  an  abridged  form)  and  the  de- 
nunciation were  duly  recorded,  but  the  letters 
were  not  again  registered  or  marked — reference 
being  merely  made  to  them  in  the  execution  of 
horning.  Held,  on  a  petition  for  sequestration, 
that  the  evidence  of  bankruptcy  was  not 
objectionable  on  the  ground  of  the  letters 
wanting  a  certificate  of  registration  in  1836. 
National  Bank  v.  JohnsUme,  1836,  15  S.  289 ; 
12  Fac.  261. 

77.  Horning— Letters  of— Competency- 
Order  of  Court  of  Chancery— Scots  Con- 
tributory to  English  Joint  Stock  Company. 

— Letters  of  horning  held  a  proper  form  of 
diligence,  upon  an  order  of  the  Court  of 
Chancery,  against  a  Scotsman  qua  contributory 
to  an  English  joint  stock  company,  under  the 
Joint  Stock  Companies  Winding-up  Acts. 
Afoyes  v.  Whinney,  1864,  3  M.  183 ;  37  J.  89  * 

78.  Horning  —  Letters     of  — Date    on 

Erasure. — Letters  of  horning  were  raised  on  a 
bill  payable  on  the  "  20th  of  June,"  in  which 
the  bill  was  recited,  but  the  word  "  twentieth  " 
of  June  was  partly  superinduced  on  erasure. 
Held  that  the  diligence  was  inept.  Brown  v. 
Blaihie,  1849,  11  D.  474;  21  J.  135* 

79.  Horning  — Letters  of— Reduction- 
Insertion  of  Words  in  Letters  after  Signet- 
ing — Immaterial — In  an  action  of  reduction 
of  letters  of  horning,  and  adjudication  following 
thereon,  the  pursuer  averred  that  certain  words 
had  been  inserted  in  the  horning  after  it  was 
signeted  and  before  it  was  recorded.  He  did 
not  aver  that  the  words  had  been  inserted  by 
the  defender,  or  any  one  for  whom  the  defender 
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was  responsible.  The  court,  holding  that 'the 
words  alleged  to  have  been  inserted  were 
immaterial,  assoilzied  the  defender.  Smyth  v. 
Walker,  1867,  5  M.  552  ;  39  J.  268  * 

80.  Horning  — Letters  of —University — 
Teind-Duties. — In  a  suspension  of  a  charge  on 
general  letters  of  horning  at  the  instance  of  a 
university,  which  had  been  in  use  to  execute 
such  diligence,  for  payment  of  teind-duties 
held  that  the  prohibition  by  the  stat.  1690, 
c.  13,  of  general  letters  of  horning,  excepting 
for  the  King's  revenue,  and  for  the  stipends  of 
ministers  on  decreets  of  locality  or  poindings 
of  the  ground,  is  not  taken  away  in  favour  of 
universities  by  the  stat.  1696,  c.  14,  extending 
to  universities,  schools,  and  hospitals  "the 
Acts  and  laws  made  in  favour  of  ministers  of 
the  gospel,  for  the  more  speedy  ingathering  of 
their  stipend."  Pollok  v.  University  of  Glasgow, 
1865,  3  M.  968 ;  37  J.  501  * 

81.  Horning— Lettersof— Words  Written 
on  Erasure. — The  words  "the  instrument  of 
protest"  being  written  on  an  erasure  in  the 
narrative  of  letters  of  horning,  held  no  ground 
of  suspension.    Falconer  v.  Gray,  1830,  9  S.  38. 

82.  Instance— Parochial  Board— Assess- 
ments —  Collector.  —  A  parochial  board 
appointed  two  persons  as  interim  joint 
collectors  of  assessments,  one  of  whom  was 
to  act  as  collector,  and  the  other  as  treasurer. 
Held  in  a  suspension  of  diligence  for  recovery 
of  arrears  at  the  instance  of  the  former  alone, 
that  he,  and  not  the  inspector,  was  the  proper 
party  to  raise  such  diligence ;  and  that,  having 
regard  to  the  terms  of  the  appointment,  it  was 
not  necessary  that  the  diligence  should  be  at 
their  joint  instance.  Leys  v.  Riddell,  1851, 
13  D.  630  ;  23  J.  281* 

83.  Lawbnrrows  —  Agent  —  Expenses- 
Liability  for  —  Lord  Advocate's  Name 
Used  without  Authority.— An  agent  of  a 
private  pursuer  of  an  action  of  declarator  of 
contravention  of  lawburrows  who  had  used 
the  name  of  the  Lord  Advocate  as  joint- 
pursuer  without  his  authority,  found  person- 
ally liable  in  expenses.  Robertson  v.  Ross, 
1873,  11  M.  910 ;  45  J.  556.* 

84.  Lawbnrrows  —  Contravention  — 
Assault— Damages.— An  assault  having  been 
committed  in  contravention  of  lawburrows,  and 
an  action  of  damages,  as  well  as  an  action  of 
contravention  of  lawburrows,  having  been 
raised  and  conjoined,  the  jury  found  for  the 
pursuer.    Ball  v.  Longlands,  1834,  12  S.  934. 

85.  Lawbnrrows— Father  against  Child 
— Cause  Shewn. — Lawburrows  should  not  be 
granted  to  a  father  against  his  child  without 
some  evidence  of  the  cause  of  fear.  Taylor  v. 
Taylor,  1829,  7  S.  794 ;  4  Fac.  1078. 

86.  Lawbnrrows  —  Husband  against 
Wife— Cause  Shewn.— A  husband  may  get 
a  caption  on  letters  of  lawburrows  against  his 
wife,  on  showing  proper  cause.  Thomson, 
7  Mar.  1815,  F.  C. 

87.  Lawburrows— Suspension— Caution 
—Malice  and  Probable  Cause.— Note  passed. 


on  caution  to  try  whether  it  is  a  relevant 
ground  of  suspension  of  a  charge  to  find 
caution  for  lawburrows  that  the  warrant  has 
been  obtained  maliciously  and  without  prob- 
able cause.  Randall  v.  Johnston,  1867, 
3  S.  L.  R.  322. 

88.  Lawburrows  — Suspension  — Malice 
and  Want  of  Probable  Causa— Malice  and 
want  of  probable  cause  held  a  good  ground 
for  a  suspension  of  lawburrows.  Randall  v. 
Johnston,  1867,  40  J.  554. 

89.  Lawburrows- Suspension— Caution 
—Malice  and  Want  of  Probable  Cause— 
Prima  facie  Evidence.— In  a  suspension  of 
lawburrows,  unless  there  is  prima  facie  some 
evidence  of  malice  and  want  of  probable  cause, 
the  note  will  onlv  be  passed  on  caution. 
Aitchison  v.  Thorburn,  1869,  6  S.  L.  R.  604. 

90.  Lawburrows— Suspension- Caution 

—  Probable  Cause.  —  Held  by  the  Lord 
Ordinary,  and  acquiesced  in,  that  a  party 
charged  on  letters  of  lawburrows  is  entitled 
to  suspend  without  finding  caution,  on  proof 
that  tne  application  for  the  letters  was  un- 
necessary and  without  probable  cause.  Gadois 
v.  Baird,  1856,  28  J.  682* 

91.  Lawburrows— Suspension  of  Charge 
— Relevancy — Malice. — It  is  not  relevant  to 
suspend  a  charge  on  letters  of  lawburrows  to 
allege  that  they  were  taken  out  maliciously. 
Barbour  v.  Hogg,  1825,  3  S.  647.  Baxter  v. 
Ewart,  1827,  5  S.  813* 

92.  Lawburrows— Wife  against  Husband 

—  Effect  on  Contract  of  Separation  and 
Aliment. — A  husband  and  wife  entered  into 
a  voluntary  contract  of  separation,  which 
continued  to  be  acted  on  for  several  years, 
when  the  husband  brought  an  action  of 
adherence  against  his  wife,  in  which  he 
obtained  decree  before  the  commissary.  The 
wife  advocated ;  the  husband,  pending  the 
advocation,  brought  a  suspension  of  a  charge 
given  by  the  wife  for  aliment  due  to  her 
under  the  contract  of  separation.  Held  that 
the  circumstance  of  the  separation  having 
been  made  after  the  wife  had  obtained  warrant 
of  lawburrows  against  her  husband,  the 
husband  could  not  revoke  the  contract  of 
separation  by  merely  withdrawing  his  consent 
to  it ;  and  that  the  wife  was  entitled  to  the 
benefit  of  the  contract  until  it  was  put  an  end 
to  by  final  decree  in  the  action  of  adherence. 
A.  B.  v.  C.  D.,  1853,  15  D.  372  * 

93.  Married  Woman— Foreign  — Bill  of 
Exchange— Independent  Business  in  Scot- 
land. —  A  married  woman,  whose  husband 
resided  in  England,  and  who  for  several  years 
had  carried  on  an  independent  business  on 
her  own  account  in  Scotland,  held  liable  to 
personal  diligence  under  a  bill  which  she 
accepted,  though  not  in  the  course  of  her 
trade ;  and  observed,  that  the  case  of  Churn- 
side  v.  Currie,  1789  (M.  6082),  cannot  now  be 
called  in  question.  Orme  v.  Differs,  1833, 
12  S.  149;  9  Fac.  114.* 


1255 


DILIGENCE 


1256 


94.  Mesaenger-at- Anns  —  Personal  In- 
terest.— It  is  illegal  for  a  messenger  to  execute 
diligence  in  which  he  is  personally  interested. 
Dak/Uish  v.  Scott,  1822,  1  S.  506  * 

95.  Partnership— Assignation— Stamp  — 
Bill  of  Exchanga — An  assignation  by  a  firm 
of  a  bill  for  £25,  and  by  a  partner,  of  another 
bill,  in  security  of  a  debt  due  by  the  firm, 
was  written  on  a  single  deed  stamp,  and 
letters  of  horning  were  raised  on  the  bill  for 
£25.  Held  that  the  stamp  was  to  be  con- 
sidered as  applicable  to  the  assignation  of  the 
£25  bill ;  and  therefore  an  objection  to  the 
assignation  as  not  duly  stamped,  with  reference 
to  the  legality  of  the  diligence,  repelled. 
Robertson  v.  Ogilvie,  1834,  12  S.  580* 

96.  Partnership  —  Bill  of  Exchange  — 
Acceptance  by  Partnership  —  Diligence 
against  Partner— Suspension  and  Libera- 
tion—Juratory Caution.— The  court  re/used 
to  pass  on  juratory  caution  a  bill  of  suspension 
and  liberation,  of  diligence  on  a  bill  of  ex- 
change accepted  by  a  company  firm  against 
an  individual  as  one  of  the  partners  thereof. 
M'Farlane  v.  Downie,  1834,  12  S.  539  * 

97.  Partnership  —  Bill  of  Exchange  in 
Firm  Name— Diligence  against  Partner*. 
—A  bill  indorsed  "Robert  Telfair  and  Co.," 
held  to  warrant  diligence  expede  on  a  bill  for 
horning,  specifying  Hugh  Dods  and  Hay 
Smith  as  partners.  Selkrig  v.  Dunlop  c&  Co., 
1804,  Hume  277. 

98.  Partnership  —  Bill  of  Exchange  — 
Diligence  against  Individual  Estate  of 
Partners. — A  bill  in  which  a  company  is  an 
obligant,  constitutes  the  debt  directly  against 
every  partner  of  the  company,  and  is  a 
warrant  for  diligence  against  every  such 
partner  and  his  individual  estate,  the  creditor 
not  being  bound  first  to  discuss  the  estate  of 
the  company.  Wallace  v.  Plock  <&  Logan, 
1841,  3  D.  1047  * 

99.  Partnership— Charge— Firm  Name 
without  Names  of  Partners.— A  mercantile 
company  may  give  a  charge  on  a  bond,  in 
name  of  the  firm  by  which  they  grant  obliga- 
tions, though  the  name  of  no  individual 
partner  be  specified  as  a  charger.  Wilson  v. 
living  &>  Co.,  1836,  14  S.  262;  11  Fac.  181. 
See  Thomson  v.  Johnstone,  1836,  15  S.  173 ;  12 
Fac.  169. 

100.  Partnership— Charge— Instance— 
Surviving  Partners  — Bank  — Cashier.— A 

bank  agent  was  bound  to  account  to  the  bank, 
whoever  might  be  the  partners  for  the  time, 
and  to  the  cashier  for  the  time.  Execution 
was  made  competent  either  at  the  instance  of 
the  bank  or  of  the  cashier,  and  diligence  was 
raised  in  name  of  the  partners  and  cashier ;  and 
after  the  death  of  some  of  the  partners,  a  charge 
was  given  in  name  of  the  survivors  and  the  same 
cashier.  Held  that  the  charge  was  good.  Paisley 
Union  Bank  v.  Hamilton,  1831,  9  S.  488* 

101.  Partnership  —  Charge  against 
Partner.—  Bond  —  Subsequent    Partner's 


Liability. — The  individual  partners  of  a  com- 

Smy  with  a  descriptive  denomination  (Portsoy 
istillery  Co.),  granted  a  cash-credit  bond  to 
a  bank,  binding  themselves  nominatim,  the 
company,  and  all  future  partners,  for  the 
drafts  to  be  made  by  the  manager.  Held  that 
a  party  subsequently  assumed  as  a  partner  was 
liable  to  a  charge  on  the  bond,  though  not 
named  in  letters  of  horning.  Maclean  v.  Rose, 
1836,  15  S.  236 ;  12  Fac.  217  * 

102.  Partnership  —  Charge  against 
Partner— Denial  of  Partnership.— A  bill  of 
suspension  passed  without  caution  of  the 
charge  upon  a  bill  of  exchange  due  by  a  com- 
pany, of  which  the  suspender  denied  that  he 
was  a  partner.  Anderson  v.  Bolton  db  Barker, 
26  Jan.  1810,  F.  C.    . 

But  when  A  was  charged  as  a  partner  of  A 
&  Co.,  held  that  the  charge  was  competent 
though  he  denied  he  was  a  partner.  Anderson 
v.  Currie,  1836,  14  S.  834 ;  11  Fac.  694  * 

103.  Partnership— Charge— Liability  of 
Partners. — On  a  warrant  to  charge  a  firm,  any 
of  its  individual  partners  may  be  charged'; 
and  the  specification  of  the  name  of  one 
partner  in  the  warrant  does  not  exempt  any 
other  partner  from  being  charged.  Knox  v. 
Martin,  1847,  10  D.  50  ;  20  J.  11  * 

104.  Partnership— Charge  against  Re- 
tired Partner  —  Subsequent  Debt  — Sus- 
pension—Knowledge  of  Charger.— Bill  of 
suspension  of  a  charge  to  a  retired  partner  for 
a  debt  contracted  posterior  to  his  retirement, 
and  advertisement  in  the  Gazette,  passed 
simpliciter,  on  evidence  being  shown  that  the 
charger  had  seen  the  advertisement.  Bertram 
v.  WIntosh,  1822,  1  S.  314* 

105.  Partnership  —  Charge  against 
Partner— Letters  of  Horning.— It  is  com- 
petent to  charge  the  individual  partners  of  a 
company  upon  letters  of  horning  directed 
against  the  firm.  Thomson  v.  Liddell  <£*  Co., 
2  July  1812,  F.  C* 

106.  Partnership  —  Charge  —  Decree  — 
Firm  Name— Competency  of  Charge  against 
Partner  —  Suspension.  —  Decree  was  taken 
against  A  B,  but  it  was  not  disclosed  in  the 
course  of  the  proceedings  that  that  name 
represented  a  firm.  On  the  question,  Is 
8ummarv  diligence  competent  against  a  member 
of  the  firm?  suspension  allowed  on  caution. 
Drew  v.  Lumsden  &  Others,  1859, 22  D.  3 ;  32  J.  7. 

107.  Partnership  —  Decree  against 
Partner— Poinding  Partnership  Goods.— 

Question,  whether  competent  on  a  decree  against 
one  partner  to  poind  the  effects  of  the  partner- 
ship.   Dawson  v.  CuUen,  1825,  4  S.  39* 

108.  Partnership— Decree  against  Firm 
is  Warrant  for  Diligence  against  Unnamed 
Partner. — A  decree  in  an  action  against  a  firm 
is  a  decree  not  only  against  the  firm  but  also 
against  all  the  partners,  and  it  is  a  sufficient 
warrant  for  diligence  against  a  partner,  though 
he  is  not  named.  Excxng  d>  Co.  v.  APClelland, 
I860,  22  D.  1347  ;  32  J.  605  * 
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109.  Partnership— Descriptive  Name— 
Title — Agent. — As  a  mere  descriptive  firm 
(the  Greenock  Distillery  Co.)  had  no  title  to 
raise  action  or  diligence,  held  incompetent  to 
do  diligence  at  the  instance  of  J  B,  m  name, 
and  for  behoof  of,  and  as  authorised  by  the 
firm.  Fleming  v.  Ballantyne,  1842,  5  D.  305  : 
15  J.  115* 

110.  Partnership— Dissolution  — Charge 
—  Suspension  —  Acquisition  of  Decree 
of  Creditors  of  Company  by  Partner,  and 
Diligence  Thereon  against  Co-partners.— 

One  of  the  two  partners  of  a  company, 
which  had  been  dissolved  but  not  wound 
up,  having  been  charged  in  name  of  a  creditor 
holding  a  decree  against  the  company,  brought 
a  suspension  on  the  ground  that  the  charge 
was  insisted  in  solely  for  behoof  of  his  co- 
partner. Issue  granted  to  try  the  question; 
and  on  the  suspender  having  obtained  a 
verdict,  charge  suspended  on  the  ground  that 
it  is  incompetent  for  the  partner  of  a  dissolved 
company,  whose  affairs  have  not  been  wound 
up,  to  use  summary  diligence  against  a  co- 
partner upon  a  decree  acquired  by  him  from 
a  creditor  of  the  company.  Pearson  v.  Lockhart, 
1867,  5  M.  301 ;  39  J.  132* 

111.  Partnership— Dissolution— Payment 
by  One  Partner  of  Partnership  Debt— Assig- 
nation—Diligence  against  Co-partner.— One 
of  two  co-partners  of  a  dissolved  company,  the 
affairs  of  which  had  not  been  wound  up,  paid  a 
debt  under  diligence,  and  took  an  assignation 
thereto.  Held  incompetent  for  him  to  proceed 
with  the  diligence  against  the  co-partner,  for 
his  alleged  proportion  thereof.  Caven  v. 
Mackie,  1832,  10  S.  550 ;  7  Fac.  416  * 

112.  Partnership— Foreign  Bankruptcy 
of  Partner  —  Discharge  —  Charge  on  Bill- 
Suspension— Caution. —The  partner  of  a 
company  in  Scotland  had  a  commission  of 
bankruptcy  issued  against  him  in  England, 
under  which  he  obtained  a  certificate.  No 
notice  was  given  that  he  was  not  to  continue 
a  partner  of  the  company ;  but,  on  the  con- 
trary, he  thereafter  wrote  letters  in  the 
company's  name.  The  court  refused  to  pass, 
without  caution,  a  bill  of  suspension  of  a 
charge  given  him,  as  a  partner  of  the  company, 
on  a  bill  granted  by  the  company  subsequent 
to  his  bankruptcy  and  discharge.  Hunter  v. 
Evans,  1830,  9  S.  *159. 

113.  Partnership  —  Foreign  —  Diligence 
against  Partners  Resident  in  Scotland- 
Bill  of  Exchanga— When  a  bill  drawn  by 
a  foreign  company  upon  this  country  is  dis- 
honoured, recourse  may  be  had  against  the 
partners  of  the  foreign  company  resident  in 
this  country  by  means  of  diligence  against 
them  individually  on  the  bill.  Thomson  v. 
Liddell  <fc  Co.,  2  July  1812,  F.  C  * 

114.  Partnership— Liability  as  Contribu- 
tory—Decree  against  Firm  —  Summary 
Diligence  against  Partner. —  A  mercantile 
company  carrying  on  business  under  the  firm 
name  of  "  William  Drew,  merchant,  Glasgow," 


which  held  'shares  in  a  joint  stock  bank,  was 
dissolved.  Thereafter  the  bank  stopped  pay- 
ment. In  course  of  its  voluntary  winding  up, 
under  the  Joint  Stock  Companies  Winding-up 
Acts,  the  liquidators  obtained  decree  against 
"  William  Drew,  merchant,  Glasgow,"  as  a  con- 
tributory, in  respect  of  the  shares  still  standing 
in  name  of  that  firm.  In  a  suspension  of  a 
charge  on  this  decree  against  Peter  Drew,  as  a 
partner  of  that  firm,  held  (1)  that  summary 
diligence  was  competent,  the  charger  being 
entitled  to  inquire  whether  or  not  "William 
Drew "  was  a  firm,  and  whether  or  not  Peter 
Drew  was  a  partner  thereof.  Drew  v.  Lumsden, 
1865,  3  M.  384  ;  37  J.  175  * 

115.— Peer  of  Scotland— Claim— Suspen- 
sion—Charge— Caution.— A  party  claiming 
a  Scottish  peerage,  and  who  had  voted  at  two 
elections  of  representative  peers  to  the  British 
Parliament,  but  protested  against,  brought  a 
suspension  of  a  charge  on  the  ground  of  his 
being  a  peer  of  Scotland.  The  court  remitted 
to  pass  the  bill  on  caution.  E.  of  Stirling  v. 
Smith,  1836,  14  S.  221 ;  11  Fac.  166  * 

116.  Personal  Diligence— Bankruptcy— 
Foreign — Discharge, — Held  that  although  a 
commission  of  bankruptcy  had  been  issued 
against  a  debtor  in  England,  and  an  English 
creditor  had  proved  his  debt  under  the  com- 
mission, yet  as  the  debtor  had  not  obtained 
his  certificate,  he  was  not  protected  from 
personal  diligence  in  Scotland  at  the  instance 
of  the  creditor.  Robinson  v.  Coupar,  15  June 
1811,  F.  C. 

117.  Personal  Diligence— Imprisonment 

—  Liberation  —  Consignation  —  Receipt— 
Expenses. — A  debtor  imprisoned  on  diligence 
is  entitled  to  be  liberated,  on  consigning  the 
debt  with  the  magistrates  or  keeper  of  the  jail ; 
and  therefore,  where  he  insisted  on  having  a 
receipt  from  the  creditor  for  the  debt  expressed 
in  unusual  terms,  and  on  this  being  refused, 
presented  a  bill  of  suspension,  and  consigned 
in  the  Bill  Chamber, — held  that  although  he 
was  entitled  to  suspension,  he  was  liable  in 
expenses.  Parr  v.  Itodger  db  Son,  1828,  6  S. 
354. 

118.  Personal  Diligence— Imprisonment 

—  Suspension  and  Liberation  —  Sheriff 
Court— Decree  in  Absenca—  A  party  de- 
signed in  a  summons  raised  before  the  sheriff  of 
Lanarkshire,  under  the  Sheriffs  Small  Debt 
Act,  "portioner,  Tollcross,"  which  is  within 
the  county,  having  been  cited  personally,  and 
decree  in  absence  having  passed  against  him, 
was  charged  thereon,  according  to  the  execu- 
tion, "at  his  dwelling-house,  Tollcross,"  and 
thereafter  imprisoned.  The  court  passed,  on 
caution,  a  bill  of  suspension  and  liberation, 
presented  on  the  allegation  that  he  had  no 
residence  in  Lanarkshire,  but  had  been  merely 
on  an  occasional  visit  when  personally  citea. 
Scott  v.  Anderson,  1830,  9  S.  65  ;  6  Fac.  46* 

119.  Promissory-Note  —  Assignation.  — 

A  promissory-note  having  been  protested  at 
the   instance   and  in  name  of   an   indorsee 
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was  thereafter  paid  by  the  payee,  who  obtained 
the  protest,  and  registered  it  along  with  the 
receipt  given  him  by  the  indorsee,  and  got  an 
extract  in  his  own  name;  whereupon  he 
charged  the  granter,  who  presented  a 
note  of  suspension,  on  the  ground  that  the 
statutes  authorising  summary  diligence  did 
not  apply  to  the  case  of  the  payee  of  a  pro- 
missory-note who  did  not  protest  it  in  his  own 
name,  but  only  to  the  case  of  an  indorsee. 
Held  that  the  objection  was  unfounded,  and 
the  note  refused,  Kennedy  v.  MlWhirter, 
1849,  11  D.  1198;  21J.  475.* 

120.  Sheriff  —  Execution  —  Horning  — 
Decree  in  Absence —Extract —It  is  in- 
competent for  a  sheriff  to  stop  execution  of 
letters  of  horning  proceeding  on  an  extracted 
decree  in  absence  pronounced  by  him.  M'Lean 
v.  Bell9 1827,  5  S.  232 ;  2  Fac.  145. 

121.  Sheriff  Court  Decree  —  Charge  in 
another  County. — Question  as  to  the  com- 
petency of  charging  in  one  county  under  a 
decree*  of  the  sheriff  of  another.  Smith  v. 
Skinner,  1831,  9  S.  543. 

122.  Sheriff's  Warrant— Application  in 
another  County  — Concurrence  of  Sheriff 
of  that  County. — A.  warrant  granted  by  the 
sheriff  of  one  county,  for  the  purpose  of 
recovering  property  recently  removed  in  de- 
fraud of  legal  right,  may  be  executed  in 
another  county  with  the  concurrence  of  the 
sheriff  of  that  county  ;  and  previous  service  not 
necessary.  APKechnie  v.  Z).  of  Montrose,  1863, 
15  D.  623  ;  25  J.  372 ;  2  Stuart  350  * 

123.  Summary— Bond— Bank     Agent— 

Where  it  was  provided  in  a  bond  by  a  bank 
agent,  that  a  stated  account  from  the  bank 
books,  "  certified  and  signed  by  the  cashier," 
should  constitute  the  balance  against  the 
agent,  held  that  an  account  merely  dated  and 
subscribed  by  the  accountant  and  cashier, 
having  the  letters  E.  E.  (errors  excepted) 
subjoined,  was  sufficient,  without  further 
certificate,  to  warrant  diligence  on  the  bond. 
Paisley  Union  Bank  v.  HamiUmi,  1831,  9  S. 
48a* 

124.  Summary— Bond— Registration- 
Caution— Marriage-Contract  Provision.— A 

husband,  by  antenuptial  contract,  bound  him- 
self to  secure  £1500  for  the  liferent  use  of  his 
wife,  if  surviving  him,  and  his  brother  bound 
himself  by  a  relative  bond,  that  if  the  husband 
failed  to  implement  this  provision,  he  should 
pay  the  legal  interest  to  the  widow,  begin- 
ning the  first  payment  at  the  first  term  after 
the  husband's  death;  and  he  consented  to 
registration  for  execution.  The  husband  died 
insolvent,  and  without  having  made  the 
provision.  Held  incompetent  for  the  widow  to 
register  the  bond  ana  give  the  brother  a 
charge  for  the  first  term's  interest,  as  soon  as 
it  fell  due,  without  awaiting  full  discussion  of 
the  husband's  estate,  and  remitted  to  pass  a 
bill  of  suspension.  Wishart  v.  Wishart,  1837, 
2  S.  &  M'L.  564.    Revg.  13  S.  769. 


125.  Summary— Competency  — Bond— 
Bank  Account  —  Indefinite  Sum.  —  It  is 

competent  to  raise  summary  diligence  on  a 
bond  binding  a  party  to  pay  the  balance  which 
might  be  due  by  a  bank  agent  on  his  intro- 
missions, as  the  same  should  be  ascertained  by 
a  stated  account,  although  there  be  no  consent 
to  the  registration  of  the  account,  and  it  be 
not  recorded.  Fisher  v.  Syme,  1828,  7  S.  97 ; 
4  Fac.  89* 

126.  Summary  —  Competency  —  Decree- 
Arbitral— Consent  to  Registration— Sub- 
mission.— Competent  to  proceed  by  summary 
diligence  for  execution  of  a  decree-arbitral 
where  there  had  been  no  consent  in  the  sub- 
mission that  the  decree  should  be  recorded, 
but  the  parties  afterwards  subscribed  a  minute 
consenting  that  it  should  be  registered  for 
execution  in  common  form.  Bailhe  v.  Pollock, 
1829,  7  S.  619  * 

127.  Summary— Liquid  Debt— Ordinary 
Action  Pending.  —  It  is  no  objection  to  a 
creditor  proceeding  with  summary  diligence 
on  a  liquid  ground  of  debt,  that  he  has  con- 
cluded for  payment  of  the  same  debt  in  an 
ordinary  action  still  in  dependence.  Keltic  v. 
Wilson,  1827,  6  S.  258  * 

128.  Summary— Untaxed  Law  Expenses 
—Bank  Agency. — Untaxed  law  expenses,  in 
relation  to  bills  for  which  a  bank  agent  was 
liable,  incurred  by  the  bank  after  the  agency 
had  terminated,  are  not  a  proper  charge  in  the 
certified  account  to  the  effect  of  summary 
diligence.  Paisley  Union  Bank  v.  Hamilton, 
1831,  9  S.  488* 

129.  Suspension— Accounting— Disputed 
Balance — Heritable  Bond. — A  creditor  under 
an  heritable  bond  for  £7000  admitted  pay- 
ment of  £1788,  and  gave  a  charge  for  the 
balance  of  £5212  to  the  debtor,  who  alleged 
that  only  £4752  was  due,  and  the  question 
resolved  into  one  of  accounting.  The  court 
passed  a  bill  of  suspension  in  regard  to  that 

Sart  of  the  balance  which  was  in  dispute — the 
ebtor  paying  the  £4752  to  the  creditor  and 
consigning  the  disputed  balance,  and  the 
creditor  discharging  the  bond  affecting  the 
lands.    Stocks  v.  Whyte,  1836,  14  S.  478. 

130.  Suspension— Caution— Bankrupt.— 

A  bill  of  suspension  by  a  sequestrated  bank- 
rupt, of  a  charge  for  debt,  without  caution 
or  consignation,  on  the  ground  that  he  had 
applied  for  a  discharge,  refused.  Kay  v.  Coates, 
1822,  2  S.  11  * 

131.  Suspension  — Caution  — Juratory— 
Bond — Debt  Doubtful — Bill  of  suspension  on 
juratory  caution  passed  of  a  charge  for  pay- 
ment of  a  bond,  where  no  demand  had  been 
made  for  twenty-nine  years,  and  certain  cir- 
cumstances threw  suspicion  on  the  existence 
of  the  debt,  although  there  were  no  receipts 
for  payments.  Maclcie  v.  Watson,  1835,  14  S. 
156. 

132.  Suspension  — Charge  — Amount  of 
Debt  Wrongly  Stated   in.— -A  messenger^ 
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execution  of  a  charge  of  horning,  and  also  the 
letters  of  caption,  correctly  recited  a  debt 
as  amounting  to  £40,  4s.  4d.,  but  the  copy 
charge  stated  it  at  £44,  4s.  4d.  After  a  reduc- 
tion of  the  execution  was  raised,  the  charger 
offered  to  discharge  the  debt  on  payment 
of  £40,  4a,  4d.,  and  expenses  of  diligence. 
Bill  of  suspension  refused,  with  expenses. 
Inch  v.  Thomson,  1832,  11  S.  93. 

133.  Suspension  —  Charge  —  Arrears  of 
Bent— Articles  of  Roup. — Bill  of  suspension 
passed  of  a  charge  for  payment  of  arrears  of 
rent,  where  the  diligence  was  founded  on 
articles  of  roup  binding  the  highest  offerer 
merely  to  enter  into  a  regular  tack.  Brown  v. 
Britwhistle,  1823,  2  S.  469  * 

134.  Suspension— Charge —  Bankrupt— 
Concurrence  of  Trustee. — A  bankrupt  whose 
estate  was  under  sequestration  having  been 
charged  to  pay  a  debt,  and  brought  a  suspen- 
sion, held  that  he  was  entitled  to  insist  in  it, 
so  as  to  protect  his  personal  freedom,  without 
concurrence  of  the  trustee.  Clerk  d;  Ross  v. 
Ewing  db  Brown,  jun.,  20  May  1813,  F.  C  * 

135.  Suspension— Charge— Bond  —  Error 
— Boi  interventus.  —  It  having  been  found, 
in  a  suspension  of  a  charge  on  a  bond,  and  a 
reduction,  that  the  party  was  barred  from 
objecting  to  an  ex  facie  error  in  the  testing 
clause  rei  interventu,  and  decree  of  absolvitor 
being  pronounced  in  the  reduction,  held  that 
he  could  not  afterwards  object  in  the  suspension 
that  the  error  rendered  the  bond  unfit  to  be 
the  foundation  of  summary  diligence.  Hamil- 
ton v.  Wright,  1839,  2  D.  86 ;  15  Fac.  135  * 

136.  Suspension  —  Charge  —  Bond  — 
Ordinary  Action— Inhibition  and  Arrest- 
ments on  the  Dependence. — Bill  of  suspension 
of  a  charge  on  a  registered  bond  passed  without 
caution  or  consignation  where  inhibition  and 
arrestment  had  been  used,  on  the  dependence 
of  an  ordinary  action  for  the  amount  charged 
for.    Fisher  v.  Stewart,  1825,  3  S.  607  * 

137.  Suspension  — Charge  — Bond  — Be- 
presentatives  of  Oranter  —  Debt  not 
Constituted  or  Transferred.— Bill  of  suspen- 
sion passed  of  a  charge  on  a  registered  bond 
against  the  representatives  of  the  granter, 
where  the  debt  had  not  been  constituted,  nor 
transferred  against  them.  Kippen  v.  Hill, 
1822,  2  S.  105  * 

138.  Suspension  —  Charge  —  Decree  — 
Mandatary. — A  charge  was  given  in  name  of 
a  party  abroad  on  a  decree  for  payment  of  a 
sum  and  expenses  of  process,  without  a  man- 
datary, and  in  a  suspension  the  agent  for  the 
party  appeared  as  respondent  for  nis  interest 
in  the  expenses.  Held,  in  passing  the  note  of 
suspension,  that  the  charge  was  inept,  as  there 
was  no  mandatary  for  the  party  charging. 
Chambers  v.  Chambers,  1839,  1  1).  911. 

139.  Suspension  —  Charge  —  Decree  — 
Married  Woman. — A  bill  of  suspension  passed 
simpliciter  of  a  charge  given  by  a  married 
woman,  on  a  decree  at  her  instance  without 


the  concurrence  of  her  husband.  Wight  v. 
Dewar,  1827,  5  S.  549  * 

140.  Suspension  —  Charge  —  Decree  in 
Absence  —  Execution  of  Citation  —  Wit- 
nesses.— Bill  of  suspension  passed  of  a  charge 
on  a  decree  in  absence,  where  the  execution  of 
citation  did  not  bear  that  it  was  given  in 
presence  of  witnesses,  nor  signed  by  them. 
Henderson  v.  Thomson,  1828,  7  S.  51* 

141.  Suspension  —  Charge  —  Deductions 
from  Sum  Given  by  Decree.— It  is  no  objec- 
tion to  a  charge  that  the  specific  sum  contained 
in  the  decree  is  charged  for,  under  deduction 
of  any  payment  that  might  be  obtained  from 
other  sources.    Richan  v.  Hill,  1832,  11  S.  237* 

142.  Suspension  —  Charge  —  Error  in 
Amount— Bill  Passed  as  to  Excess.— A  bill 
of  suspension  of  a  charge  erroneously  given 
for  eighty  guineas  of  expenses  on  a  diligence 
for  eight  guineas,  passed  as  to  the  excess,  but 
refused  quoad  ultra.  Davidson  v.  Sir  B. 
Dunbar,  1821,  1  S.  43* 

143.  Suspension  —  Charge  —  Former 
Charge  and  Suspension. — Bill  of  suspension 
of  a  charge  passed  where  a  former  charge  had 
been  given  and  letters  of  suspension  expede, 
although  not  called,  and  more  than  a  year  had 
elapsed.     Wilhie  v.  Yeaman,  1828,  6  S.  421. 

144.  Suspension  —  Charge  —  Impossible 
Data — Bill  of  suspension  jtassed  of  a  charge 
where  it  bore  to  have  been  given  upon  the 
10th  day  of  February  1830,  while  the  letters 
were  dated  the  6th  December  current. 
M'Donald  v.  Fraser,  1832,  10  S.  235* 

145.  Suspension— Charge— Threatened- 
Effect  of  Execution  on  Debtor— Medical 
Evidence. — A  note  of  suspension  passed  of  a 
threatened  charge  upon  a  decree,  in  respect  it 
appeared  from  medical  evidence  that  the  dis- 
play of  the  blazon  and  touching  the  body  of 
the  debtor  (with  a  view  to  create  notour 
bankruptcy)  would,  in  his  then  state  of  health, 
throw  him  into  such  an  agitation  as  to  en- 
danger life.  Johnstone  v.  Glen,  1850,  12  D. 
903  ;  22  J.  391. 

146.  Suspension— Competency— Charge- 
Threatened— Decree— Extract— Less  than 
£12. — A  suspension  of  a  threatened  charge  on 
a  decree  for  £8,  14s.  6d.,  which  has  not  teen 
extracted,  is  competent.  Swan  v.  Craig,  1825, 
4S.  11* 

147.  Suspension  — Competency  — Reduc- 
tion—Protest  of  Promissory-Note  — In- 
correct Dwelling-Place  of  Acceptor.  —  A 

promissory -note,  in  which  the  acceptor  was 
not  designed,  and  no  place  of  payment  was 
specified,  was  protested  for  non-payment,  and 
the  instrument  of  protest  bore  that  it  had 
been  protested  at  A,  the  dwelling-place  of  the 
acceptor.  A  suspension  of  a  charge  of  pay- 
ment was  brought  by  the  acceptor,  who  alleged 
that  his  dwelling-place  was  at  B,  and  not  at  A. 
Held  that  this  could  only  be  competently 
pleaded  in  a  reduction  of  the  instrument, 
which  might  be  repeated  in  the  suspension. 
Telfer  v.  Barrow,  1844,  7  D.  170  ;  17  J.  83  * 
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148.  Suspension  —  Competency  —  Small 
Debt  Decree  in  Absence. — In  a  suspension 
of  a  charge  on  a  small  debt  decree  in  absence, 
held  that  although  the  suspender  offered  to 
prove  that  before  decree  a  portion  of  the 
money  had  been  accepted  as  payment  in  full, 
the  remedy  was  a  renearing  (which  had  not 
been  applied  for),  and  it  was  not  competent  to 
seek  redress  by  suspension.  Turnbult  &  Co.  v. 
Russell,  1851,  14  D.  45 ;  24  J.  9 ;  1  Stuart  18.* 

149.  Suspension  —  Defective  Service 
Copy. — A  defective  service  copy  is  not  a 
ground  of  suspension  of  diligence  where  the 
execution  is  correct.      Ramsay  v.    Pettigrew, 

1828,  7  S.  193  * 

150.  Suspension— Letters  of  Horning— 
Wrong  Description.— A  party  being  designed 
in  letters  of  horning,  "  coalmaster,  Provannall, 
by  Glasgow,"  and  it  being  alleged  that  he  had 
never  been  so,  but  was  a  "  farmer,  near  Shettle- 
stone," — a  proof  of  this  allegation  allowed. 
Hunter  v.  Creighton,  1832,  10  S.  583  * 

151.  Suspension— Minute  Craving  War- 
rant to  Charge— Irregularity  in.— A  party 
who  had  acquired  right  to  an  extract  decree, 
presented  a  minute  in  the  Bill  Chamber, 
craving  warrant  to  charge,  but  he  did  not 
prefix  to  the  minute  a  note  of  the  place  and 
date  of  presentation,  in  terms  of  Schedule  V, 
appended  to  the  Act  1  and  2  Vict.  c.  114.  The 
debtor  suspended  a  charge  given  in  virtue  of 
the  warrant  granted  on  this  minute.  The 
court  remitted  to  the  Lord  Ordinary  to  pass 
the  note.  Jameson  v.  Wilson,  1853, 15  D.  414  ; 
25  J.  244  ;  2  Stuart  239* 

152.  Suspension  —  Misdescription  of 
Decree  in  Charge— Wrong  Date.— Bill  of 
suspension  passed  of  a  charge  where  the  letters 
of  horning  and  charge  described  the  decree  on 
which  they  proceeded  as  of  a  date  different 
from  the  true  date.    Freebairn  v.  Dabrymple, 

1829,  7  S.  476* 

153.  Suspension  — Stamp— Assignation, 
— A  party  who  obtained  an  assignation,  in 
consideration  of  £20,  to  a  decree  for  a  debt  of 
£35  and  interest  and  expenses,  which  was 
executed  on  an  ad  valorem  stamp  of  £10s., 
gave  a  charge  to  the  debtor,  who  objected  that 
the  assignation  should  have  been  on  a  stamp 
of  the  value  of  £1,  15s.  Bill  of  suspension 
passed  on  caution,  and  motion  refused  to  delay 
disposing  of  it  in  the  Bill  Chamber  until  the 
assignation  should  receive  a  stamp  of  £1,  15s. ; 
and  on  a  new  charge,  after  the  deed  was 
properly  stamped,  a  separate  bill  refused, 
leaving  the  suspender  to  claim  expenses  of  the 
first,  under  the  expede  letters ;  and  thereafter 
the  charge  sustained  simpliciter.  LUlie  v. 
Findlater,  1835,  14  S.  127  ;  1836,  14  S.  687  * 

154.  Suspension— Tax-Local— Mode  of 
Baising— Terms  of  Statute— Held,  in  pass- 
ing a  bill  of  suspension  svmpliciter,  that  the 
"annuity"  tax,  authorised  by  the  statute  1661 
to  be  levied  in  the  city  of  Edinburgh,  could 
be  so  only  in  the  precise  manner  thereby 
provided ;  and    therefore,  as  it  was  enacted 


that  it  should  be  levied  after  an  exact  survey 
or  stent  by  certain  persons  "chosen  and  sworn 
by  the  town  council,"  whereas  the  town  council 
had  remitted  to  the  magistrates,  as  commis- 
sioners of  supply,  to  choose  them,  and  the 
stentmaster8  were  not  sworn,  the  stent  made 
by  such  persons  was  illegal,  and  a  charge  for 
the  annuity  according  to  such  stent  was  un- 
warrantable, and  a  bill  of  suspension  passed  on 
a  similar  ground  as  to  the  tax  termed  "im- 
post." Winter  v.  Mags,  of  Editiburgh,  1837, 
16  S.  276. 

155.  Tender  —  Conditional  —  Effect  on 
Diligence. — Where  a  decree  has  been  ex- 
tracted and  a  charge  given,  an  unconditional 
tender  of  the  sum  in  the  decree  and  dues  of 
extract  is  the  only  tender  sufficient  to  stop 
diligence ;  and  a  demand  that,  as  a  condition 
of  payment,  the  extract  be  delivered  up,  de- 
prives it  of  that  character.  Inglis  v.  Mllntyre 
<fc  Others,  1862,  24  D.  541 ;  34  J.  279  * 

156.  Trustee— Bankrupt  Trustee— Regis- 
tration of  Bond  of  Caution  and  Charge 
thereon. — It  is  competent  for  a  trustee  on 
a  sequestrated  estate  succeeding  to  a  trustee 
who  nad  become  bankrupt  with  a  specific  sum 
of  funds  in  his  hands*  as  ascertained  by  a 
minute  of  the  commissioners  and  a  scheme  of 
division  made  up  by  the  bankrupt  trustee,  to 
register  the  trustee's  bond  of  caution,  and  give 
a  charge  for  the  amount  specified  in  the  minute 
and  scheme.  Drummond  v.  Cheyne,  1836, 14  S. 
1030 ;  11  Fac.  848. 

157.  Validation— After-Stamping.— Dili- 
gence proceeded  on  a  misstamped  assignation. 
Held  that  proper  after-stamping  validated  the 
diligence  from  its  date.  King  v.  Baillie,  1844, 
7D.  228;  17  J.  110* 


158.  Warrant  to  Charge  —  Form  — 
Validity  —  Reference  to  Decree— Sheriff 
Court — By  a  schedule  to  the  Diligence  Act, 
1  and  2  Vict.  c.  114,  the  form  of  a  warrant 
to  charge  to  be  appended  to  sheriff  court 
decrees  is  given  thus :  "  And  1  the  said  sheriff 
grant  warrant  to  charge  the  said  B  [state  what 
the  party  is  decerned  to  do ;  if  to  pay  money, 
specify  the  sum,  interest,  and  expenses]."  Held 
that  a  warrant  appended  to  a  decree,  "  to 
charge  the  said  defender  to  make  payment  of 
the  foresaid  sums  of  money,  principal,  interest, 
and  expenses,11  was  correct,  although  it  did  not 
specially  name  the  party,  nor  "specify  the 
sum,  interest,  and  expenses,"  otherwise  than 
by  reference  to  the  decree  to  which  the 
warrant  was  appended.  Hanna  v.  Neilson, 
1849,  11  D.  941 ;  21  J.  318  * 
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Agent,  by,  2,  10,  12,  23-25,  27,  33,  40, 

86,  100. 
Authentication,  1,  39. 
Bankruptcy,  see  that  title. 
Bill,  5,  44,  45,  77,  81-91,  96. 
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Bond,  3-12,  48,  54,  57,  61,  63,  64,  66,  67, 

83,  92,  93. 
Cautionary  Obligation,  see  title  Caution. 
Damages,  13-15. 
Decree  of  Court,  7,  17. 
Deposit-Receipt,  18. 
Discharge  in  Ignorance,  19. 

In  Error,  20. 

By  Representative,  23-29. 
Entail,  31,  54,  56,  57,  60,  63. 
Error,  Granted  in,  19-22,  35. 
Extent  of,  30,  32-35,  49. 
Fraud,  see  that  title. 
Husband  and  Wife,  36. 
Implied,  54-108. 

Acquiescence,  101. 

Confusion,  54-68. 

Consecutive  Receipts,  69-72. 

Delay,  102,  103. 

Delegation,  73-78. 

Novation,  79-99 ;  see  title  Caution, 
Nos.  373-377. 

Taciturnity,  104. 
Insolvency,  37. 
Joint  Discharge,  52. 
Legacy,  38-40. 
Legal  Rights,  see  titles  Husband  and 

Wife  and  Parent  and  Child. 
Liferenter  and  Fiar,  41. 
Loan,  40,  42. 
Marriage-Contract  Provisions,  see  title 

Marriage-  Contract. 
Partner,  49. 
Payment,  43-48,  58. 
Proof,  50. 

Stamp,  see  title  Revejiue. 
Trust  Deed,  51. 
Wadset,  59. 
Warrandice,  52. 
Widow's  Mournings,  53. 

1.  Authentication. — A  discharge  does  not 
require  to  be  tested  in  terms  of  the  stat.  1681. 
Campbell  v.  Montgomery,  1822,  1  S.  446. 

2.  Bankruptcy  of  Agents— Loss  of  Ex- 
ecutory Funds  —  Executor  —  Discharged.  — 

The  amount  of  a  legacy  was  lost  in  the  hands 
of  a  firm  of  law  agents,  who  acted  both  for  the 
executor  and  for  the  legatees,  and  who  became 
bankrupt.  Held,  in  the  circumstances  of  the 
case,  that  the  executor  was  discharged  of  the 
legacy,  although  no  formal  discharge  could  be 

? reduced.      Mags.    <fc    Minister  of  Kintore  v. 
'ait's  Evrs.,  1873,  45  J.  376. 

3.  Bond— Consignation.— -A  debtor  granted 
an  heritable  bond  to  five  trustees  who  were 
infeft;  and,  pending  a  litigation  relative  to 
the  property,  a  judicial  factor  was  appointed, 
and  on  arrival  of  the  term  of  payment  of  the 
bond,  he  raised  a  multiplepoinding  in  name  of 
the  debtor.    Held  that  on  the  debtor  consigning 


the  amount  of  the  debt,  and  an  interlocutor 
being  pronounced  finding  consignation  had 
been  made,  and  an  extract  registered  in  the 
register  of  sasines,  the  lands  and  the  debtor 
would  be  effectually  discharged.  Brown  v. 
Hutchison,  1801,  Hume  655. 

4.  Bond  —  Death    of  Creditor.  —  The 

creditor  in  an  heritable  bond,  holding  of  the 
debtor,  having  died,  as  well  as  the  debtor,  who 
was  bound  to  enter  the  heir  of  the  creditor 
gratis,  held  that,  with  the  view  to  a  discharge 
of  the  bond,  the  debtor's  heir  was  bound  to  be 
at  the  expense  of  making  up  his  title  as 
superior,  in  order  to  enter  the  heir  of  the 
creditor,  and  to  grant  a  precept  of  dare  to  be 
prepared  by  his  own  agent,  in  favour  and  at 
the  expense  of  the  heir  of  the  creditor,  and  to 
enter  nim  gratis ;  that  seisin  thereon  must 
also  be  at  the  expense  of  the  heir  of  the 
creditor ;  that  if  the  debtor  required  the  heir 
of  the  creditor  to  expede  a  special  service,  it 
muBt  be  at  the  debtor's  expense  ;  but  that  a 
discharge  granted  by  the  heir  infeft  in  the 
precept  would  be  effectual.  Simple  v.  Pagan, 
1815,  Hume  659. 

5.  Bond— Security  for  Bills.— An  heritable 
bond  granted  in  security  of  two  bills  specifically 
narrated,  held  not  vacated  in  consequence  of 
these  bills  having  been  retired  by  subsequent 
renewals,  the  debt  remaining  undischarged. 
M'Nair  v.  M'Nair,  1827, 5  S.  372  ;  2  Fac.  217.* 

6.  Bond  —  Adjudication.— An  heritable 
bond,  on  which  a  general  adjudication  is  after- 
wards led,  not  followed  by  possession,  is  not 
thereby  extinguished.  King  v.  Walker,  1828, 
6  S.  643 ;  3  Fac.  682  * 

7.  Bond— Decree  of  Court— A  decree  in 
a  multiplepoinding  as  to  the  amount  of  an 
heritable  bond,  containing  declaratory  con- 
clusions of  the  nullity  of  certain  adjudications 
of  an  heritable  bond,  and  that  the  lands  were 
free  and  disencumbered,  formed  a  sufficient 
discharge,  all  parties  having  interest  being 
called.  M'Niell  v.  LittledaU,  1829,  7  S.  696  ; 
4  Fac  959. 

8.  Bond  —  Surplus  Bents  Paid  to  Pro- 
prietor—Question between  Creditors.— A 
creditor  in  possession  under  a  first  heritable 
bond,  after  applying  the  rents  to  payment  of 
the  interest,  paid  bona  fide  the  surplus  to  the 
proprietor,  who  granted  a  discharge.  Held 
that  the  discharge  was  sufficient  to  bar  any 
accounting  at  the  instance  of  a  postponed 
creditor,  whose  right  depended  on  surviving 
the  proprietor.  Question,  whether  such  dis- 
charge could  be  obviated  by  reference  to  oath 
of  the  first  creditor,  that  the  facts  there  stated 
were  not  true.    Brown  v.  Roe,  1835,  13  S.  256  * 

9.  Bond. — Circumstances  which  held  suffi- 
cient to  infer  that  an  heritable  bond  was 
extinguished  without  any  regular  discharge. 
Thomson's  Trs.  v.  MonteitWs  Trs.,  1834,  12  S. 
842  ;  9  Fac.  435* 

10.  Bond  —  Common  Agent— Terms  of 
Discharge,— A  party  who  was  agent  for  the 
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creditor  and  the  debtor  in  an  heritable  bond, 
paid  the  interest  for  a  series  of  years  by  debit- 
ing the  debtor  in  an  account  current,  and 
granted  receipts  declaring  that  "  all  concerned 
are  hereby  discharged."  He  paid  the  amount 
to  the  creditor,  and  obtained  from  him  an 
assignation  to  the  bond,  to  enable  him  to 
compete  in  a  ranking  and  sale  of  the  debtor's 
estate,  for  the  interest,  with  postponed  heritable 
creditors.  Held  that  the  discharge  operated  an 
extinction  of  the  interests.  Tod  v.  Dunlop, 
1838,  1  D.  231 ;  14  Fac  221  * 

11.  Bond  by  Trustees— Payable  to  Bene- 
ficiary—Discharge  by  Beneficiary.— A  sum 

was  lent  by  trustees  upon  a  bond  and  disposi- 
tion in  security,  which  was  taken  payable  to  a 
wife  "  in  liferent,  for  her  liferent  use  allenarly, 
excluding  and  debarring  the  jus  mariti  of  her 
then  husband,  and  of  any  husband  she  may 
hereafter  marry,  and  to  her  lawful  issue  in  fee, 
whom  failing,  to  her  heir  and  assigns  in  f ee  "  ; 
and  the  trustees  were  discharged.  A  demand 
having  been  thereafter  made  for  payment  on  a 
discharge  by  the  wife,  and  her  husband  for  his 
interest,  and  as  administrator  for  their  children 
(who  were  all  minors),  held  in  a  suspension  by 
the  debtors,  and  on  the  money  being  consigned 
and  an  offer  made  by  the  husband  and  wife  to 
reinvest  the  money  on  the  same  terms  as 
formerly,  that  the  discharge  was  sufficient  for 
the  exoneration  of  the  debtors.  Moncrieff  v. 
Bethune,  1846,  8  D.  548 ;  18  J.  268  * 

12.  Bond— Beceipt  for  Interest— Agent 
of  Creditor. — The  agent  for  a  creditor  in  an 
heritable  bond  paid  him  the  interest  on  behalf 
of  the  debtor,  and  got  receipts  from  him  in 
favour  of,  but  did  not  deliver  them  to,  the 
debtor ;  and  the  agent  having  got  an  assigna- 
tion to  the  bond,  held  in  a  question  with  the 
debtor,  that  the  bond  was  not  extinguished  to 
the  extent  of  the  interest  so  paid.  Wood  v. 
Northern  Reversion  Co.,  1848,  11  D.  254 ;  21  J. 
67* 

13.  Damages— Action  for— Discharge  of 
Some  of  Defenders— Effect  on  Liability  of 
Others.  —  In  an  action  of  damages  by  the 
liquidators  of  a  banking  company  against  the 
members  of  successive  boards  of  directors  of 
the  bank,  in  which  action  all  the  directors 
except  two  were  discharged  upon  a  compromise, 
"  reserving  right  to  prosecute  the  action  against 
the  others,"  and  were  assoilzied,  with  the 
pursuers1  consent,  held  that  the  discharge 
and  absolvitor  of  the  other  directors,  alleged 
to  have  been  jointly  delinquent,  did  not  tree 
the  remaining  defenders,  or  prevent  the 
pursuers  insisting  in  the  action  against  them. 
Western  Bank  v.  Baird,  1862,  24  D.  859 ;  34  J. 
435* 

14.  Damages— Claim  of— Form  of  Dis- 
charge.— The  Caledonian  Canal  Commissioners 
performed  certain  operations,  the  effect  of 
which  was  to  raise  the  level  of  a  lake,  and 
thus  permanently  to  flood  the  adjacent  lands. 
The  proprietor  having  been  found  entitled  to 
compensation  for  the  damage,  and  thereafter 
having  sold  his  property,  raised   an   action 


against  the  commissioners  for  payment  of  the 
compensation  money,  on  granting  an  ordinary 
discharge.  The  defenders  pleaded  that  he  was 
bound  to  grant  them  a  servitude  of  flooding 
over  the  lands,  or  a  conveyance  of  the  lands 
flooded.  Held  that  the  claim  of  the  pursuer 
being  one  for  damages,  the  proper  deed  to  be 
granted  by  the  pursuer  was  a  discharge  con- 
taining a  clause  of  warrandice.  Macdonell  v. 
Caledonian  Canal,  1851,  13  D.  1092 ;  23  J.  517. 

15.  Damages— Discharge  in  Full— Bar 
against  Action. — A  workman  was  injured  by 
the  falling  of  a  cage  in  the  shaft  of  a  pit,  and 
he  afterwards  accepted  £6  from  his  employers, 
and  granted  a  receipt  therefor,  the  receipt 
bearing  to  be  "  in  full  of  ail  demands  at  that 
date."  A  proof  having  been  led,  the  court 
held  that  this  payment  had  been  made  and 
received  as  full  payment  of  all  the  workman's 
demands  against  the  employers,  and  that  he 
was  thereby  debarred  from  suing  an  action  of 
damages  against  them.  Macalindan  v.  Addie, 
1872,  9  S.  L.  R.  570. 

16.  Deathbed  —  Seduction  of  Discharge. 

— Circumstances  in  which  it  was  held  that  a 
deed  granted  by  an  heir-at-law  during  the  life 
of  his  ancestor,  renouncing  his  legal  rights,  and 
another  deed  executed  subsequent  to  his  death, 
ratifying  the  former  one,  was  no  bar  to  a 
reduction  by  him,  on  the  head  of  deathbed,  of 
a  deed  depriving  him  of  his  legal  rights. 
Murray  v.  Murray's  Trs.,  1826,  4  S.  374; 
1  Fac.  222. 

17.  Decree  of  Court— Money  Consigned 
in  Bank — Arrestment. — In  an  action  for  a 
sum  of  money,  the  amount  was  consigned  by 
the  defender  in  bank,  "  the  pursuers  executing 
and  delivering  a  valid  discharge  and  assignation 
in  favour  of  tne  defender  before  drawing  pay- 
ment of  the  money " ;  and  a  final  decree  was 
pronounced,  and  warrant  granted  on  the  bank 
to  make  payment  to  the  pursuers  on  their  joint 
receipt.  Thereafter  creditors  of  the  pursuers 
arrested  the  fund,  and  claimed  the  amount  in 
a  multiplepoinding.  Held  that  a  decree  pre- 
ferring them  to  the  fund,  and  a  warrant  in 
their  favour  on  the  bank,  would  operate  as 
a  valid  discharge  to  the  defender,  although  no 
discharge  was  granted  by  the  pursuers. 
Lockhart  v.  Kirkpatrick,  1842,  4  D.  1227 ;  14 
J.  403. 

18.  Deposit-Beceipt— Written  Discharge. 

— Question,  whether  a  deposit-receipt  is  suffi- 
ciently discharged  by  the  bank  simply  getting 
possession  of  the  receipt,  or  whether  a  written 
discharge  be  necessary.  Stewart  v.  Central 
Bank  of  Scotland,  1859,  21  D.  1180 ;  31  J.  644. 

19.  Discharge  in  Ignorance— Bights  of 
Wife— Acquiescence  in  Husband's  general 
Settlement  —  Jury  Question.  —  Question, 
whether  a  wife  was  bound  by  a  discharge  of 
her  rights,  by  acquiescing  in  the  deed  of 
settlement  of  her  husband  under  the  influence 
of  ignorance  of  them  and  of  his  affairs,  and  while 
in  Tuctu,  remitted  to  the  jury  court.  Macleod 
v.  Black,  1839,  14  Fac.  697. 
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20.  Discharge  Granted  in  Error— Repay- 
ment— Circumstances  in  which  a  party,  who, 
in  the  erroneous  belief  that  she  was  fiar, 
received  payment  of  the  contents  of  an  herit- 
able bond,  and  bound  herself  to  grant  a 
discharge,  was  allowed  to  repay  the  money, 
and  to  relieve  herself  from  the  obligation  to 
discharge  the  bond.  Miller  v.  Anderson,  1833, 
7  W.  &  S.  12.     Aflfg.  9  S.  542. 

21.  Discharge  Granted  in  Error— Effect 

— The  grandchildren  of  a  testator  received 
a  sum  of  £500  instead  of  a  sum  of  £1500,  to 
the  fee  of  which  they  were  held  entitled  by 
the  court  on  the  construction  of  the  testator's 
settlement  Held  that  the  grandchildren  were 
not  barred  from  insisting  on  payment  of 
£1500,  in  respect  they  had  accepted  interest  or 
granted  discharges  on  the  mistaken  footing 
that  their  provisions  under  the  settlement 
were  of  less  amount  Hutchison  <k  Others  v. 
Anderson's  Trs.  <t  Others,  1853,  15  D.  570 ;  25 
J.  346 ;  2  Stuart  323. 

22.  Discharge  sine  causa— Reduction.— 

A  discharge  was  granted  "  in  full  satisfaction 
of  all  sums  due  or  claims  competent  to  me  by 
virtue  of  the  obligation  therein  narrated." 
Admittedly  this  discharge  was  granted  sine 
causa  to  the  extent  of  £600.  In  a  reduction, 
held  that  this  was  not  a  case  of  condictio 
indebiti,  but  that  the  discharge  was  reducible, 
being  granted  sine  causa,  and  in  ignorance  of 
legal  rights.  Dickson  v.  Halbert,  1854,  16  D. 
586 ;  26  J.  266* 

23.  Discharge  tar  Agent— A  party  took  a 
bill,  bearing  to  be  the  balance  of  a  settlement 
of  accounts  and  a  renewal  from  the  debtor. 
Held  that  although  the  settlement  was  made 
by  an  agent  not  authorised,  yet  that  the  party 
had  homologated  the  settlement  as  to  all 
matters  in  view  at  making  it.  Stein's  Assig- 
nees v.  E.  of  Mar,  1827,  6  S.  1.  (See  7  S.  691, 
footnote.)  * 

24.  Discharge  by  Attorney.  —  Circum- 
stances in  which  executors  were  held  bound  by 
a  discharge  granted  by  them  as  attorneys  of 
the  deceased.  M'KenziJs  Trs.  v.  LecJcie,  1829, 
7  S.  774. 

25.  Discharge  by  Factor  —  Promissory- 
Note — Terms. — A  sum  of  money  belonging  to 
a  minor  was  lent  by  the  factor  of  him  and  his 
curator,  on  a  promissory-note  made  payable  to 
the  curator,  who,  at  the  request  of  the  debtor, 
granted  a  back  letter  extending  the  term  of 
payment,  and  the  note  was  delivered  to  the 
factor.  Held  that  although  the  factor  received 
and  discharged  the  interest,  and  he  was  in 
possession  of  the  note,  he  had  no  authority  to 
uplift  the  principal  sum ;  that  the  terms  of 
the  note,  and  other  circumstances,  were  suffi- 
cient to  put  the  debtor  on  his  guard  against 
making  payment  without  authority  from  the 
curator,  and  therefore  that  the  debtor  was  still 
liable,  notwithstanding  payment  to  the  factor. 
Duncan  v.  Clyde  Trs.,  1853,  15  D.  (H.  L.)  36  ; 
25  J.  331 ;  2  Stuart  57. 


26.  Discharge  by  Guardian  —  Inter- 
national Law.— An  English  guardian  cannot 
discharge  a  Scots  heritable  bond  of  minors 
domiciled  in  England.  Young  <&  Co.  v. 
Thomson,  1831,  9  S.  920 ;  6  Fac.  618. 

27.  Discharge  by  Mandatory.—  H eld  that 
a  discharge  by  a  mandatory  was  not  binding 
on  his  principal  as  he  had  given  credit  for  a 
sum  which  was  outside  his  mandate.  Clements 
v.  Macaulay,  1866,  1  S.  L.  R.  202. 

28.  Discharge  by  Tutrix— Bights  of  Ward. 
— A  husband  conveyed  certain  bonds  to  his 
wife  and  her  heirs  and  assignees,  with  provision 
that,  after  paving  debts,  the  residue  was  to  be 
enjoyed  by  the  widow  in  liferent  and  their 
child  in  fee ;  and  he  nominated  her  tutrix  to 
the  child.  The  widow,  after  the  death  of  her 
husband,  and  after  her  second  marriage, 
recovered  payment  of  and  discharged  one  of 
the  bonds  in  her  own  name  and  as  tutrix  for 
her  child.  Held  that  the  discharge  was  bad, 
and  that  after  the  death  of  her  mother  the 
child  was  entitled  to  make  the  debtor  pay  a 
second  time.  Cuthbert  v.  Paterson,  1775,  2  rat. 
377. 

29.  Discharge  by  Tutor.— A  discharge  of 
an  heritable  bond  by  tutors,  after  the  expiration 
of  the  tutory,  is  not  valid.  Lockhart  v.  Trotter, 
1829,  3  W.  &  S.  481.     Affg.  5  S.  136  * 

30.  Discharge  to  Factor's  Representa- 
tives by  Principal— Extent  —  A  factor 
deposited  in  bank,  on  a  deposit-receipt,  a  sum 
in  name  of  his  principal,  and  delivered  up  the 
receipt  as  a  voucher  to  the  cashier  of  his 
principal,  taking  credit  for  the  amount  in  his 
accounts.  He  afterwards  uplifted  the  money, 
re-delivering  the  deposit-receipt,  and  granting 
a  written  discharge  to  the  bank ;  but  he  did 
not  debit  himself  with  the  amount  in  his 
accounts  rendered  to  his  principal.  A  few 
years  afterwards  he  died,  and  a  final  discharge 
was  granted  by  the  principal  to  his  representa- 
tives, covering  all  errors  or  omissions,  whether 
then  discovered  or  not.  Twelve  years  after 
the  date  of  the  transaction,  the  principal 
brought  an  action  against  the  bank  and  the 
factor's  representatives,  for  payment  of  the 
money,  on  the  ground  that  it  had  never  been 
accounted  for.  Held  that  the*  principal  hav- 
ing failed  to  instruct  that  the  factor  had 
unwarrantably  re-obtained  possession  of  the 
deposit-receipt,  after  having  duly  given  up  the 
same  as  a  voucher,  the  factor's  representatives 
would  be  entitled,  by  virtue  of  the  final 
discharge,  to  resist  any  claim  of  relief  which 
might  be  made  against  them  by  the  bank  ; 
and  therefore,  and  in  the  whole  circumstances 
of  the  case,  the  principal  was  not  entitled  to 
recover  from  the  bank.  Stewart  v.  Central 
Bank  of  Scotland,  1859,  21  D.  1180;  31  J. 
644. 

31.  Entail  —  Provision  to  Younger 
Children— Effect  of  Discharga—  An  heir  of 
entail  in  possession  granted,  under  powers  in 
the  entail,  a  bond  for  £6000  to  his  five  younger 
children ;  and  in  a  trust  settlement  he  directed 
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this  bond  to  be  imputed  in  payment  pro  tanto 
of  certain  larger  provisions  in  their  favour; 
and  upon  his  death,  arrangements  were  made 
for  payment  of  these  provisions,  whereby  the 
£6000  bond,  to  the  extent  of  £2000,  was 
assigned  to  two  of  the  younger  children  by  the 
others,  and  they  all  granted  a  discharge  to  the 
trustees  of  whom  one  was  the  eldest  son  and 
succeeding  heir  of  entail.  Held  that  he  was 
not  discharged  of  the  £2000.  Davidson's  Trs., 
*  1839,  1  D.  668. 

32.  Extent  of  Discharge— Construction. 
— A  proprietor  sold  part  of  his  lands  to  the 
commissioners,  under  an  Act  of  Parliament  for 
making  the  Caledonian  Canal,  and  accepted  a 
sum  in  full,  not  only  of  the  value  of  the  lands 
and  of  all  damage,  "but  of  all  claims  and 
demands  competent  to  the  tenants  and 
possessors  thereof."  Held  that  the  discharge 
did  not  prevent  him  claiming  that  certain 
bridges  should  be  erected  under  a  provision  in 
the  Act.  Cameron  v.  Commrs.  of  the  Caledonian 
Canal,  1825,  5  S.  281. 

33.  Extent  of  Discharge  —  Agent  and 
Principal— Bankruptcy.— A  party  employed 
by  a  bankrupt,  granted  an  acknowledgment 
of  the  receipt  from  him  of  a  sum  to  distribute 
among  his  creditors,  and  obtained  a  discharge 
from  all  the  creditors  (including  one,  the 
greater  part  of  whose  debt  had  previously 
been  paid  by  the  bankrupt).  Held  that  the 
discharge  was  good  evidence  that  he  had  paid 
away  the  whole  sum  received  from  the 
bankrupt,  although  he  admitted  that  the 
discharge  embraced  also  the  sum  paid  direct 
by  the  bankrupt.  Jaffray  v.  Lindsay,  1830, 
8  S.  566 ;  5  Fac.  444. 

34.  Extent  of  Discharge— Goods  in  Com- 
munion—Daughter's Claim.  — A  daughter 
accepting  provision  under  her  father's  settle- 
ment bearing  to  be  in  full  of  all  her  claims 
"by  or  through  my  decease,"  held  excluded 
from  subsequently  claiming  a  share  of  goods 
in  communion  as  at  her  mother's  predecease. 
CuUen  v.  Wemyss,  1838,  1  D.  32  ;  14  Fac.  17  * 

35.  Extent  of  Discharge— Error.— Where 

a  discharge  by  a  trustee  for  creditors  had  been 
granted  upon  an  assumption  that  the  payment 
for  which  the  discharge  was  given  was  the  full 
sum  due  to  a  party,  whereas  it  amounted  to  half 
only  of  the  sum  so  due,  held  that,  to  the  extent 
of  the  other  half,  the  discharge  could  not  bar  a 
claim  for  that  half.  Ross  v.  Mackenzie,  1842, 
5  D.  151 ;  15  J.  34  * 

36.  Husband  and  Wife— Discharge,— A 
married  woman  had  a  claim  to  legitim.  Held 
that  as  it  fell  under  the  jusmariti  a  discharge 
by  her  husband  was  enough,  and  the  party 
seeking  the  discharge  has  no  interest  to  claim 
a  discharge  from  the  wife  also.  Wilson  v. 
Wilson,  1831,  9  S.  680 ;  6  Fac.  438  * 

37.  Insolvency— Discharge  to  Creditors 

— Effect. — A  party  granted  to  a  female  an 
annuity  of  £100  out  of  his  estate,  and  on  his 
insolvency  she  granted  a  discharge  of  the 
annuity  in  favour  of  his  creditors,  whereupon 


he  granted  to  her  a  bond  for  £40  annually, 
until  she  should  be  able  to  recover  payment  of 
the  annuity.  Held  that  the  discharge  in 
favour  of  the  creditors  did  not  operate  as  a 
discharge  of  him.  Cameron  v.  M'NeM,  1826, 
4  S.  531. 

38.  Legacy— FormalDischarge— Eeceipt. 

— A  legatee  is  not  bound  to  grant  a  formal 
discharge  on  receiving  a  legacy;  a  simple 
receipt  is  enough.  It  is  otherwise  in  the  case 
of  a  residuary  legatee.  Fleming  v.  Brown, 
1861,  23  D.  443 ;  33  J.  226  * 

39.  Legacy  — Beceipt  — Authentication. 

— A  receipt  for  a  legacy,  neither  holograph 
nor  tested,  after  proof  that  the  signature  is 
genuine,  is  competent  evidence  of  payment 
APLaren  v.  Howie,  1869,  8  M.  106 ;  42  J.  52  * 

40.  Legacy— Loan— Common  Agent  of 
Debtor  and  Creditor. — Circumstances  infer- 
ring or  not  discharge  of  (1)  a  loan,  and  (2)  a 
legacy,  where  the  amount  was  lost  in  the  hands 
of  an  agent,  who  acted  for  both  borrower  and 
lender  and  executor  and  legatee,  and  who  after- 
wards became  insolvent.  Falconer  v.  Dalrymple, 
1870,  9  M.  212;  43  J.  102;  and  Mags. 
<k  Minister  of  Kintore  v.  Tail's  Exr.,  1873, 
45  J.  376  * 

41.  Liferenter  and  Fiar  —  Discharge  by 
Lifer  enter  — Claim  by  Fiar. —An  executor 
was  directed  to  invest  £800  for  A  in  liferent 
and  her  children  in  fee.  Held  that  a  discharge 
by  A,  granted  on  the  narrative  that  the  £800 
had  been  advanced  by  the  testator  in  his 
lifetime,  did  not  prevent  the  children  insisting 
for  the  £800.  Hume  v.  Stewart,  1834,  13  S. 
90 ;  10  Fac.  71* 

42.  Loan— Verbal  Discharge  of— Eefer- 
ence  to  Oath. — Deposition  by  a  defender,  on 
a  reference  to  oath,  that  a  deceased  individual, 
from  whom  he  admitted  having  received 
advances,  had  said  on  his  deathbed  that  the 
acknowledgments  taken  for  the  sums  would 
never  come  up  against  him,  held  not  to  instruct 
discharge  of  the  debt.  Hamilton's  Exrs.  v. 
Struthers,  1858,  21  D.  51 ;  31  J.  42  * 

43.  Payment— Taxes.— A  party  held  dis- 
charged from  a  claim  for  taxes  by  a  collector, 
in  respect  of  payment  to  a  sub-collector  duly 
authorised.    Black  v.  Baird,  1822,  1  S.  333. 

44.  Payments  Noted  on  Bill— Parol*— 
A  creditor  on  a  bill  having  marked  on  it 
certain  payments  as  made  to  account  and  in 
full  of  the  within  bill,  cannot  contradict  this 
by  parole.  M'Farlane  v.  Watt,  1828,  6  S. 
656 ;  3  Fac.  583* 

45.  Payment  by  Bill— Admission  that 
None  Granted. — Decree  given  for  payment 
of  a  debt,  notwithstanding  the  subsistence  of 
an  unreduced  discharge  acknowledging  receipt 
of  a  bill  in  payment,  it  being  admitted  that 
no  such  bill  had  actually  been  granted. 
Thomson  v.  Thomson,  1829,  8  S.  15a 

46.  Payment  under  Decree— Discharge 
— Eeduction   of  Decree.  —  A   sheriff  pro* 
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nounced  a  decree  sustaining  part  of  a  claim, 
and  awarding  a  partial  sum  of  expenses ;  the 
party  took  payment  of  the  sums  so  awarded, 
and  granted  a  discharge.  Held  that  the  dis- 
charge being  applicable  only  to  part  of  the 
claim,  did  not  bar  him  from  afterwards 
bringing  the  decree  under  reduction,  in  so 
far  as  adverse  to  him.  Wright  v.  Burns, 
1832,  11  S.  49* 

47.  Payment  by  Executors— Discharge 
by  First  Beneficiary  —  Effect  on  Second 
Beneficiary.  —  The  executors  of  a  testator, 
under  a  will  made  in  England  in  the  English 
form  by  a  Scotsman,  paid  to  the  first  bene- 
ficiary the  first  year's  proceeds,  and  obtained 
from  him  a  discharge;  and  this  payment 
being  afterwards  found,  in  a  question  by  the 
next  beneficiary,  to  have  been  erroneous, 
question,  how  far  that  discharge  and  a  decree 
of  exoneration  as  to  these  proceeds  were 
effectual  against  the  latter.  M*Pherson  v. 
Tytler,  1850,  12  D.  486 ;  22  J.  103  * 

48.  Payments — Bond. — Held  that  a  debt, 
in  security  of  which  a  bond  and  disposition 
over  heritable  property  had  been  granted,  had 
been  extinguished  by  indefinite  payments,  and 
that  the  bond  could  not  be  afterwards  effectu- 
ally assigned  to  another  creditor  in  security  of 
another  debt  owing  by  the  debtor.  Jackson  v. 
NicoU,  1870,  8  M.  408  ;  42  J.  187* 

49.  Partner  —  Discharge  of  Representa- 
tives of  Deceased  Partner  — Extent— An 

agreement  was  entered  into  between  the  repre- 
sentatives of  a  deceased  partner  of  a  firm  and 
the  surviving  partner,  as  to  matters  in  dispute. 
Held  that  a  clause  in  the  agreement,  freeing 
and  relieving  the  representatives  of  the  deceased 
partner  of  all  debts  incurred  as  to  a  certain 
joint  adventure,  and  of  the  claims  of  A  as  a 
joint  adventurer  in  and  entitled  to  any  part  of 
said  adventure,  did  not  include  a  sum  paid 
by  A  to  the  representatives  of  the  deceased 
partner  to  extinguish  a  debt  on  the  joint 
adventure,  which  money  had  not  been  so 
applied  by  them.    Hill  v.  Hill,  1856,  29  J.  69. 

50.  Proof  —  Onus  —  Admission.  —  A 
purchaser  of  heritable  property  from  a  burgh, 
to  whom  a  disposition  containing  an  absolute 
discharge  had  been  delivered,  admitted  that 
he  did  not  pay  the  whole  price  on  occasion  of 
receiving  it  Held  (1)  that  the  onus  lay  on 
him  to  show  that  he  had  paid  the  balance ; 
and  (2)  that  he  was  not  entitled  to  impute,  in 
extinction  of  the  price,  payments  arising  out 
of  private  transactions  with  the  town-clerk, 
who  had  been  entrusted  with  the  disposition, 
the  price  being  payable  to  the  treasurer,  and 
the  discharge  bearing  it  to  have  been  paid  to 
him.  Mags,  of  Nairn  v.  M'Intosh,  1830, 
8  S.  432  * 

51.  Trust  Deed  of  Settlement  —  Dis- 
charge of  Trustees— Construction.— A  party 
by  his  trust  deed  of  settlement  directed  the 
interest  of  part  of  his  funds  to  be  paid  to  his 
niece  during  her  lifetime,  and  at  her  death 
the  capital  to  be  paid  to  her  children  equally. 


The  trustees  having  lent  a  part  of  the  funds 
to  the  niece  on  heritable  bond,  it  was  arranged, 
when  the  estate  came  to  be  divided  and  the 
trustees  exonered,  that  the  sum  in  the  bond 
should  be  held  as  a  payment  to  the  niece  and 
her  children,  fro  tanto  of  their  share  of  the 
trust  estate,  and  the  trustees  therefore  dis- 
charged the  bond,  while  she  and  her  children 
discharged  and  exonered  the  trustees.  Held 
that  the  discharge  was  not  intended  as  a  re- 
nunciation by  the  children  in  favour  of  their 
mother  of  their  claim  to  the  capital,  but  only 
as  a  discharge  to  the  trustees  of  the  bond,  and 
an  exoneration  of  them.  Halbert  v.  Dickson, 
1851,  13  D.  667  ;  23  J.  297  * 

52.  Warrandice— Joint  Discharge— Con- 
struction. —  Five  parties,  who  were  each 
entitled  to  one  share  of  a  trust  fund,  granted 
a  discharge,  with  mutual  consent,  and  as 
taking  burden  for  each  other  "for  their 
respective  rights  and  interests,"  with  absolute 
warrandice.  Held  that  each  was  not  liable 
to  warrant  the  validity  of  the  discharge 
granted  by  th e  others.  M 'Farlane  v.  Donaldson, 
1836,  13  S.  725 ;  10  Fac.  473  * 

53.  Widow's  Mournings— Not  Covered 
by  General  Discharge. — The  widow's  mourn- 
ings are  part  of  the  husband's  funeral  expenses, 
and  her  aliment  to  the  next  term  part  of  the 
family  expense,  and  do  not  fall  under  a  general 
discharge  of  ail  she  could  ask  or  claim  in  and 
through  the  husband's  death.  Rennie  v. 
Walker,  16  May  1800,  F.  C. ;  M.  "Presump- 
tion" App.  No.  4. 

51  ImpliedDischarge— Conftision— Bond 
— Heir  of  EntaiL — The  maker  of  an  entail 
granted  a  bond  over  the  estate  to  his  second 
son  and  the  heirs-male  of  his  body;  whom 
failing,  to  the  substitutes  in  the  entail ;  and 
the  succession  to  it  having  opened  to  the  heir 
in  possession  of  the  estate,  but  he  not  having 
made  up  any  title  to  the  bond,  was  by  a 
creditor  charged  to  enter  heir  in  special ;  and 
on  his  renunciation,  adjudication  followed. 
Held  that,  by  service  as  heir  of  entail,  the 
debt  was  not  extinguished  by  confusion  in 
his  person ;  that  the  charge  to  enter  was  not 
equivalent  to  service,  so  as  to  lead  to  that 
result ;  and  that  the  debt  was  still  a  subsisting 
burden  on  the  estate.  Irvine  v.  Cwnming, 
1733,  1  Pat.  103.    Affg.  M.  3042  * 

55.  Implied  Discharge— Conftision— Ad- 
judications.— Adjudications  were  purchased 
by  the  heir  succeeding  to  an  estate  which 
was  specially  destined  to  "heirs-male,"  He 
took  the  conveyance  of  these  adjudications  to 


himself  and 


"heirs   whatsoever."      The 


estate  having  descended  to  an  heir-male, 
different  from  the  heir  of  line  or  heir  whatso- 
ever, a  competition  arose  as  to  who  had  right 
to  the  adjudications.  Held  that  the  adjudica- 
tions no  longer  formed  a  separate  estate  belong- 
ing to  the  neirs  of  line,  but  descended  to  the 
heir-male  and  of  investiture  of  the  lands. 
Burnet  v.  Sir  Thomas  Burnet,  Bart.,  1766,  2  Pat. 
122* 
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56.  Implied  Discharge— -Confusion— En- 
tail.— Held  that  a  debt  due  by  an  entailer 
to  his  heir  of  entail,  was  extinguished  on  the 
heir  succeeding  to  the  unentailed  as  well  as 
entailed  property  of  the  entailer ;  and  there- 
fore an  assignation  of  the  debt  by  the  heir 
to  a  creditor  of  his  own  was  ineffectual  against 
a  succeeding  heir.  Sir  William  Forbes  <fc  Co. 
v.  Lord  Duncan,  17  Nov.  1802,  F.  C. ;  M. 
"Taillie^App.  No.  10. 

57.  Implied  Discharge— Confusion— En- 
tail—Bond  of  Provision.— An  heir  of  entail 
in  possession  paid  up  a  bond  of  provision 
granted  by  a  former  heir  in  favour  of  younger 
children,  and  took  an  assignation  of  it  to 
himself,  his  heirs,  and  executors.  Held  not 
extinguished  confusione,  and  that  he  was 
entitled  to  transmit  it  as  a  debt  against  the 
succeeding  heirs  of  entail.  Crawford  v.  Hotch- 
kis,  11  Mar.  1809,  F.  C  * 

58.  Implied  Discharge  —  Confusion — 
Payment. — A  party  obtained  himself  served 
heir-male  and  neir  of  line  of  another,  and 
intromitted  with  the  rents  of  an  estate  to 
which  he  had  right  as  heir-male.  He  there- 
after, within  year  and  day  of  the  death  of  the 
defunct,  made  up  inventories,  and  brought  a 
ranking  and  sale  of  the  estate,  and  paid  the 
debts  of  the  defunct,  taking  assignations  to 
them  in  favour  of  himself,  his  heirs,  and 
assignees.  Held  that,  by  his  service  and  in- 
tromissions, he  became  universally  liable  for 
the  debts  of  the  defunct;  that  they  were 
extinguished  by  his  having  paid  them ;  and 
therefore  that  his  representatives  could  not, 
in  virtue  of  the  assignations,  recover  payment 
of  them  from  an  heir-male  who  afterwards 
succeeded  to  the  estate.  Sir  C.  B.  Codrington 
v.  Sir  G.  F.  Johnstone,  1824, 2  Shaw's  App.  118  * 

59.  Implied  Discharge  —  Confusion  — 
Wadset. — An  heir  of  entail  in  possession 
redeemed  a  wadset  over  part  of  the  entailed 
lands,  by  taking  an  unconditional  discharge 
and  renunciation,  containing  a  procuratory 
of  resignation,  which  he  as  superior  executed 
in  his  own  hands.  Held  that  the  wadset  was 
thereby  extinguished,  and  not  transmissible 
by  the  heir  to  his  heir-at-law.  D.  ofRoxburghe 
v.  Wauchope,  1825,  1  W.  &  S.  41  * 

60.  Implied  Discharge— Confusion— En- 
taiL — An  heir  of  entail  in  possession,  who 
paid  the  entailer's  debts  and  took  assignations 
to  them  in  favour  of  a  trustee,  held  not  to 
have  extinguished  them  confusione.  Lawrie  v. 
Donald,  1830,  9  S.  147  * 

61.  Implied  Discharge  —  Confusion  — 
Purchase    of   Estate  by  Bondholder.— A 

party  holding  an  heritable  bond  bought  the 
lands  from  his  debtor's  trustees,  and  paid  only 
the  balance  of  the  price  after  deducting  the 
amount  of  the  bond,  which  he  was  allowed  to 
retain  in  payment  thereof;  he  then  conveyed 
the  lands  to  a  third  party,  to  the  exclusion  of 
his  heir-at-law ;  and  the  bond  was  found  un- 
discharged in  his  repositories  at  his  death. 
Held  that  it  was  extinguished  confusions,  and 


that  the  heir  was  not  entitled  to  take  it  up  as 
a  subsisting  deed.    Hogg  v.  Brack,  1832,   11 

S.  198  * 

62.  Implied  Discharge  —  Confusion.— A 
son  was  creditor  in  a  share  of  an  heritable  debt 
secured  on  his  father's  property.  The  son 
obtained  a  conveyance  of  the  property  which 
was  ex  facie  absolute,  but  really  in  trust  for  all 
the  creditors.  Held  that  the  son's  share  of  the 
debt  was  not  thereby  extinguished  confusione. 
Telford  v.  Jamieson,  1835, 13  S.  735  * 

63.  Implied  Discharge  —  Confusion  — 
Entail— Bond  of  Provision.— -Under  a  deed 
of  entail  an  heir  in  possession  granted  a  bond 
of  provision  in  favour  of  younger  children, 
and  a  disposition  of  the  lands  in  security, 
under  which  they  were  infeft ;  and  the  bond 
and  the  disposition  were  afterwards  acquired 
by  the  next  heir  in  possession,  who  borrowed 
money  on  it,  and  disponed  it  in  security. 
Held  in  a  question  with  a  judicial  factor  for 
his  creditors,  that  no  confusio  had  taken  place. 
Welsh  v.  Barstow,  1837,  15  S.  537 ;  12  Fac. 
508* 

64.  Implied  Discharge  —  Confusion  — 
Bond  Paid  by  Debtor's  Trustee— Intention. 

— Held  that  prior  heritable  bonds  were  kept 
up  (according  to  the  intention),  and  not  ex- 
tinguished confusione  by  being  conveyed  by 
the  creditors  to  a  trustee  for  the  debtor  infeft 
in  the  estate,  who  paid  the  amount,  and  there- 
after transferred  them  to  a  partv  who,  on  the 
faith  of  the  transference  and  the  security  of 
the  estate,  advanced  money  to  the  trustee. 
M'Kenzie  v.  Gordon,  1839,  M'L.  &  R.  117. 
Affg.  16  S.  311 ;  13  Fac.  289  * 

65.  Implied  Discharge  —  Confusion  — 
Debtor  Inherits  from  Creditor.— Two  sisters 
and  a  brother  were  entitled  to  £350,  the 
property  of  a  deceased  brother.  The  sisters 
raised  an  action  against  their  surviving  brother, 
in  whose  hands  trie  fund  was,  for  their  shares, 
and  took  decree  in  absence.  They  executed 
a  mutual  settlement,  whereby  the  longest  liver 
was  appointed  executor  of  the  first  deceaser. 
On  the  death  of  the  last  survivor,  their  brother 
was  confirmed  as  her  executor,  but  did  not 
give  up  for  confirmation  the  debt  due  by 
himself,  which  was  still  unpaid.  Held  that  the 
debt  was  extinguished,  confusione,  at  the  ex- 
piration of  six  months  from  the  death  of  the 
sister,  as  it  had  vested  in  the  brother  as  the 
surviving  sister's  next-of-kin,  ipso  jure.  Elder 
v.  Watson,  1859,  21  D.  1122 ;  31  J.  615* 

66.  Implied  Discharge  —  Confusion  — 
Bond  Partly  in   Favour  of  Granter.  — 

Question,  whether  a  bond  and  disposition  in 
security,  which  to  the  extent  of  one-third  was 
in  favour  of  the  granter,  was  not  to  that  extent 
extinguished  confusione.  Love  v.  Storie,  1863, 
2  M.  22 ;  36  J.  10  * 

67.  Implied  Discharge  —  Confusion  — 
Bond  Acquired  by  Debtor.  —  Held  that  a 
debt  due  under  a  bond  was  not  extinguished 
confusione  on  its  being  acquired  bv  the  pro- 
prietor of  the  subject  over  which  the  security 
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was  granted,  in  respect  that  he  had  an  interest 
to  keep  up  the  bond.  Fleming  v.  Imrie,  1868, 
6  M.  363 ;  40  J.  191  * 

68.  Implied  Discharge  —  Confusion  — 
Mortification  of  Lands  —  Duties  Exigible 
from  the  Lands. — Lands  having  been  mortified 
by  a  mortis  causa  settlement,  and  the  testator 
having  after  the  date  of  the  settlement  acquired 
by  purchase  right  to  certain  duties  exigible 
from  the  lands,  held  that  the  duties  were  ex- 
tinguished and  sopited,  and  were  not  conveyed 
by  a  clause  in  the  settlement  disposing  of 
heritable  subjects  to  be  acquired  subsequent 
to  its  date.  Dennison  v.  Fea's  Trs.9 1873,  11  M. 
392;  45  J.  259* 

69.  Implied  Discharge  —  Consecutive 
Beceipts  —  Bent.  —  Discharges  of  rent  by  a 
landlord  to  a  tenant  for  five  consecutive  years 
import  a  discharge  of  all  arrears  and  of  their 
mutual  claims  under  the  lease.  Hunter  v. 
Lady  Kinnaird's  Trs.,  1829,  7  S.  548 ;  4  Fac. 
794* 

70.  Implied  Discharge  —  Consecutive 
Discharges  — Belief  for  Prior  Payments.— 
A  series  of  discharges  in  general  terms  held  not 
to  bar  inquiry  in  a  claim  of  relief  urged  subse- 
quent to  the  date  of  the  discharges  for  relief  of 
payments  made  prior  thereto.  Marshall  v. 
Marl  of  Dundonald,  1836,  9  J.  26* 

71.  Implied  Discharge  —  Consecutive 
Beceipts— Bent— Dishonoured  Bank  Draft 

— A  series  of  consecutive  receipts  for  rent, 
together  with  a  receipt  by  the  landlord  for  a 
specific  half-year's  rent,  combined  with  delay, 
held  to  establish  payment  in  a  question  with 
a  party  who  had  become  liable  for  the  rents, 
so  as  to  exclude  the  landlord  from  proving 
that  the  latter  had  been  paid  by  a  bank  draft, 
which  was  dishonoured.  D.  of  Buccleuch  v. 
APTurk,  1845,  7  D.  927 ;  17  J.  483  * 

72.  Implied  Discharge  —  Consecutive 
Beceipts— Accounts  of  Inspector  of  Poor 
— Docquets  by   Committee— Seduction.— 

The  accounts  of  an  inspector  of  poor  had  been 
from  time  to  time,  during  a  period  of  thirteen 

Crs,  submitted  to  committees  of  the  parochial 
rd,  and  from  time  to  time  discharged  and 
docqueted.  His  successor  raised  an  action  of 
count  and  reckoning  against  him,  and  an 
action  for  the  reduction  of  the  docquets, 
alleging  that  no  materials  had  been  laid  before 
the  committees  to  enable  them  to  check  the 
accounts,  that  they  had  never  been  duly  audited, 
and  that  they  were  grossly  inaccurate.  Held 
(1)  that  no  relevant  ground  had  been  averred 
for  reduction  of  the  docquets  ;  but  (2)  that  the 
docquets  were  not  in  themselves  sufficient  to 
exclude  an  accounting.  Laing  v.  Laing,  1862, 
24  D.  1362  ;  34  J.  684  * 

73.  Implied  Discharge  —  Delegation  — 
Assignation  of  Bights  of  Succession.— An 
agreement  was  gone  into  by  the  residuary 
legatees  in  a  settlement  with  A  B,  whereby 
the  latter  agreed  to  purchase  their  right  of 
succession  for  a  fixed  sum,  and  they  assigned 
their  interest  to  A  B,  who  in  turn  assigned 


to  the  testator's  widow.  Thereafter  the  widow 
herself  transacted  with  the  beneficiaries,  and 
granted  bonds  to  some  of  them  for  the  amount, 
without  the  interference  of  A  B,  and  she  took 
time  for  payment.  The  widow  afterwards 
fell  into  poverty,  and  could  not  pay.  Held 
that  A  B  was  still  bound,  and  not  released 
by  the  subsequent  transaction  with  the  widow. 
Graham  d-  Husband  v.  Gardners,  1780,  2  Pat. 
549* 

74.  Implied  Discharge  —  Delegation — 
Consent  of  Creditor.  —  A  party  under  an 
obligation  to  another  is  not  entitlea  to  delegate 
it  to  a  third  party  without  the  consent  of  the 
creditor.    Dudgeon  v.  Reid,  1829,  7  S.  729. 

75.  Implied  Discharge  —  Delegation — 
Factor's  Expenditure.  —  Circumstances  in 
which  held  that  a  factor  for  a  father  over 
certain  subjects  which  he  conveyed  to  his  son, 
and  on  which  the  factor  subsequently  expended 
money  on  repairs,  had  acted  so  as  to  infer  a 
delegation  of  the  obligation  of  payment  upon 
the  father,  and  was  excluded  from  claiming 
from  the  son  after  the  father  had  become 
unable  to  discharge  it.  Hunter  v.  Falconer, 
1835,  13  S.  252* 

76.  Implied  Discharge  —  Delegation  — 
Insurance  —  Evidence.  —  A  broker,  on  the 
employment  of  a  shipowner,  effected  an  insur- 
ance on  a  vessel,  and  being  the  agent  in  this 
country  for  a  foreign  merchant,  who  was  the 
brother  of  the  shipowner,  and  with  whom  he 
was  connected  in  business,  debited,  at  the  ship- 
owner's desire,  the  foreign  merchant  with  the 
premium,  and  continued  to  keep  it  at  his  debit 
after  he  had  overdrawn  his  account ;  but  he 
had  also  repeatedly  demandedpayment  from  his 
employer,  the  shipowner.  Held  that  delegatio 
debxti  was  not  to  be  presumed  without  strong 
evidence ;  that  a  correspondence  which  was 
founded  on  was  not  sufficient  to  afford  such 
evidence ;  and  therefore  that  the  shipowner 
still  continued  liable  for  the  premium.  Fox 
v.  Anderson,  1849,  11  D.  1194  ;  21  J.  473  * 

77.  Implied  Discharge  —  Delegation  — 
New  Firm  Taking  over  Business— BilL— 
An  old  firm  having  become  insolvent,  a  new 
firm  was  empowered  to  discharge  all  debts  to, 
and  pay  all  debts  due  by,  the  old  firm.  Cir- 
cumstances held  not  to  amount  to  acceptance 
by  a  bank  of  the  new  firm  as  their  debtors  in 
certain  bills  of  the  old  firm  which  the  bank 
held.  Muir  v.  Dickson,  1860,  22  D.  1070;  32 
J.  495  * 

78.  Implied  Discharge  —  Delegation — 
Factor. — A  factor  received  instructions  from 
his  principal  to  make  certain  payments  due 
under  a  contract;  he  had  sufficient  funds 
belonging  to  the  principal  to  meet  the  pay- 
ments, but  of  that  the  creditor  was  ignorant, 
and  he  was  induced  by  the  factor  to  take  a 
part  only  in  cash  and  promissory-notes  by  the 
factor  for  the  balance.  On  the  factor's  insol- 
vency and  failure  to  retire  the  notes,  held  that 
his  constituent  had  not  been  relieved  of  the 
balance  of  the  debt  bv  delegation.  Mcintosh 
&  Son  v.  Ainslie,  1872,"  10  M.  304 ;  44  J.  178.* 
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79.  Implied  Discharge  — Novation. —A 

widow  being  infeft  for  her  jointure  in  certain 
lands,  agreed  with  the  son  to  accept  a  restricted 
sum  out  of  other  lands,  which  being  afterwards 
sequestrated  by  his  creditors,  she  brought  an 
action  against  the  purchaser  and  tenants  of  the 
first  estate  for  her  jointure  and  bygones.  The 
claim  was  sustained.  Gordon  v.  Urquhart, 
1736,  1  Pat  176* 

80.  Implied  Discharge  —  Novation  — 
Assignation  in  Security.— A  builder  agreed 
with  the  proprietors  of  a  house  to  execute 
repairs  upon  it  for  a  stipulated  sum,  and  the 
proprietors  subsequently  granted  to  him  an 
assignation  to  the  rents  (narrating  the  agree- 
ment) in  security  thereof.  Held  not  to 
extinguish  the  obligation  by  novation.  Pearson 
v.  Collier,  1839,  1  D.  615. 

81.  Implied  Discharge— Novation— Bill 
of  Exchange.— An  indorsed  bill  not  being 
paid  by  the  acceptors,  a  new  bill  was  taken 
from  them,  with  new  indorsers.  Held  not  to 
innovate  the  original  bill,  which  had  not  been 
delivered  up.  Wyllie  v.  Herries,  1800,  Hume 
245. 

82.  Implied  Discharge— Novation— BilL 
— Weir  accepted  a  bill  to  Paterson  for  his 
accommodation,  and  he  indorsed  it  to  Craw; 
thereafter  Paterson  accepted  a  bill  to  Craw. 
Held  that  it  did  not  innovate  Weir's  accept- 
ance, and  that  he  was  bound  to  pay  to  Craw 
on  Paterson's  bankruptcy.  Craw  v.  Weir, 
1803,  Hume  247. 

83.  Implied  Discharge— Novation— BilL 

— Circumstances  in  which,  by  a  bond  substi- 
tuted for  a  bill  delivered  up,  novation  was  held 
to  have  taken  place.  Stevenson  v.  Lord  Duncan, 
1805,  Hume  245. 

84.  Implied  Discharge— Novation— Bill 
Undelivered  —  Belief  —  Three  parties  were 
joint  obligants  in  a  bill  with  a  fourth,  who  got 
the  value ;  and  thereafter  a  new  bill  was 
granted  for  the  same  debt,  and  paid  by  two  of 
them.  Held  that  as  the  original  bill  had  not 
been  delivered  up,  they  were  entitled  to  relief 
pro  rata  from  the  other  joint  obligant.  Steven- 
son v.  Campbell,  1806,  Hume  247. 

85.  Implied  Discharge— Novation— BilL 

— A  creditor  got  a  bill  for  a  debt  from  two  obli- 
gants ;  and  thereafter,  on  receiving  from  one 
of  them  an  heritable  bond,  delivered  the  bill 
to  him,  and  he  became  bankrupt  within  sixty 
days  thereafter.  Held  that  although  the 
heritable  bond  was  abandoned  as  struck  at  by 
the  Act  1696,  c.  5,  the  creditor  was  not 
entitled  to  enforce  the  bill  against  the  other 
obligant.     Black  v.  CutKbertson,  15  Dec.  1814, 

86.  Implied  Discharge— Novation— Bill 
—Evidence  of  Substitution.—  One  of  the 
acceptors  of  a  bill  granted  an  heritable  bond  in 
favour  of  the  drawer,  and  received  from  him  a 
letter  stating  that  the  bond  was  "for  payment 
and  security  for  bills  and  other  debts  due  to 
me  at  this  date."    The  bill  was  retired  by  the 


drawer,  but  allowed  to  remain  in  the  hands  of 
a  person  who  was  agent  for  all  the  parties ; 
and  the  bond  having  thereafter  been  reduced 
as  having  been  granted  within  sixty  days  of 
bankruptcy,  held  in  an  action  upon  the  bill  at 
the  instance  of  the  drawer  against  a  co-acceptor, 
that  there  being  no  evidence  to  show  that  the 
bond  was  intended  to  be  substituted  for  the 
bill,  the  latter  was  still  available  against  the 
acceptors.  Roy's  Trs.  v.  Stalker,  1850,  12  D. 
722 ;  22  J.  250. 

87.  Implied  Discharge— Novation— Bill 
— Trust  Estate. — Held  that  a  party  who  had 
a  claim  against  a  trust  estate,  and:  who  had 
received  for  it  a  bill  drawn  by  one  of  the 
trustees  upon  and  accepted  by  a  co-trustee, 
but  who  was  not  designated  in  the  bill  as  such, 
had  not  thereby  taken  the  acceptor  as  the  sole 
and  individual  debtor,  or  released  by  novation 
the  trust  estate  from  liability  for  the  claim. 
Pattie  v.  Thomson,  1843,  6  D.  350 ;  16  J.  187. 

88.  Implied  Discharge— Novation— Bill 
Granted  in  Security.  —  Circumstances  in 
which  a  bill  was  held  to  have  been  taken  as  an 
additional  security  for  a  debt  contained  in  a 
former  bill,  and  not  as  a  novation  of  the  debt. 
Fraser  v.  Maclennan,  1849,  12  D.  208;  22  J. 
49. 

89.  Implied  Discharge— Novation— BilL 

—  Circumstances  in  which  held  that  the 
granting  of  a  new  bill  for  the  unpaid  part  of 
another  bill  without  delivery  of  the  old  one 
did  not  amount  to  novation.  Mowbray  v. 
White,  1824,  3  S.  146,  463  * 

90.  Implied  Discharge— Novation— Bill 
— Discharge  of  Co-Obligant—  The  holder  of 
bills,  on  which  a  father  and  son  were  joint 
obligants,  discharged  the  father,  who  was  the 
real  debtor  of  all  the  bills,  on  making  payment 
of  a  sum  of  money,  and  granting  a  bond  and 
disposition  in  security  for  an  amount  which 
comprehended  the  balance  of  the  sum  due  on 
the  bills.  Held  that  the  holder  could  not 
proceed  on  the  bills  against  the  son.  Lewis  v. 
Anstruther,  1852,  14  D.  857;  24  J.  514; 
1  Stuart  819* 

91.  Implied  Discharge— Novation— BilL 

— The  drawer  of  a  bill  accepted  by  road 
trustees  became  clerk  to  the  trust.  After- 
wards, while  still  clerk,  he  granted,  in 
corroboration  and  security  thereof,  a  new  bill 
in  his  own  name,  without  communicating  with 
the  trustees,  and  on  this  new  bill  interest  was 
paid.  Held  that  this  did  not  amount  to 
novation.  Wink  v.  Hamilton,  1861,  23  D.  535 ; 
33  J.  270. 

92.  Implied  Discharge  —  Novation  — 
Bond  Undelivered— BilL— A  debtor,  with 
cautioners,  granted  a  bond ;  and  one  of  the 
cautioners  having  become  insolvent,  a  bill  was 
granted  by  the  debtor  and  a  new  cautioner  for 
the  debt,  but  the  creditor  retained  the  bond. 
Held  that  the  bond  was  not  innovated,  and 
that  the  creditor  was  entitled  to  insist  against 
the  original  cautioner.  Journeymen  Dyers  v. 
Thomson,  1802,  Hume  244. 
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93.  Implied  Discharge  —  Novation  — 
Bond  of  Annuity  Bevocable  at  Pleasure.— 

An  entailer  granted  a  bond  of  annuity  revocable 
at  pleasure.  He  afterwards  conveyed  part  of 
his  lands  to  trustees,  with  directions,  first,  to 
pay  all  provisions  and  annuities,  etc.,  due  at 
his  death,  and  thereafter  to  entail  the  lands. 
Before  the  first  purpose  was  fulfilled,  the 
entail  was  executed,  the  heirs  called  to  the 
succession  giving  security  for  payment  of  such 
of  the  entailer's  obligations  as  had  not  then 
been  extinguished.  Held  in  a  question  with  a 
subsequent  heir,  that  the  transaction  with  the 
trustees  did  not  import  an  innovation,  dis- 
charge, or  extinction  of  the  annuitant's  rights 
under  the  bond  of  annuity,  but  that  the  bond, 
not  having  been  revoked  by  the  granter, 
remained  effectual  against  the  heir  of  entail  in 
possession.  Parker  v.  Anstruther,  1853,  16  D. 
17;  26  J.  23* 

94.  Implied  Discharge— Novation— Insur- 
ance Policy— Broker  —  Compensation.  —A 

party  who  was  truly  a  sub-broker,  but  did  not 
disclose  this,  effected  an  insurance;  and  on 
payment  of  the  premiums  being  required  by 
the  insurers,  he  disclosed  the  broker,  who  had 
a  counter  claim  against  the  insurers  for  a  loss 
on  a  policy  held  by  him  for  behoof  of  owners 
of  a  ship.  After  eome  correspondence,  it  was 
arranged  that  the  insurers  were  to  deduct  these 
counter  claims  from  the  premiums,  and  they 
gave  the  sub- broker  credit  on  this  footing ;  but 
the  insurers  neglected  to  get  the  deduction 
marked  on  the  policy,  and  on  the  broker's 
insolvency  it  was  got  up  by  the  owners,  to 
whom  the  insurers  were  obliged  to  pay  the 
full  loss,  without  deduction.  Held  that  their 
claim  against  the  sub-broker  for  the  premiums 
was  innovated.  Allan  &  Sons  v.  liroadfoot, 
1830,  8  S.  615. 

95.  Implied  Discharge— Novation— Law 
Agent's  Account— A  law  agent  does  not 
innovate  his  account  so  as  to  lose  his  hypothec, 
by  taking  a  bill,  bond,  or  promissory-note  for 
the  amount.  Linning  v.  Douglas,  27  June 
1821,  F.  C. ;  1  S.  87.  Skinner  v.  Paterson, 
31  May  1823,  F.  C. ;  2  S.  354.  Gairdnerv.  Milne 
d:  Co.,  1858,  20  D.  565 ;  30  J.  387* 

96.  Implied  Discharge— Novation— Law 
Agent— Bill  in  Payment  of  Account— A 

law  agent  agreed  to  take  a  bill  for  £85  at  four 
months,  as  full  payment  of  business  accounts, 
amounting,  as  rendered  and  untaxed,  to  about 
£120.  A  few  days  before  the  bill  became  due 
the  acceptors  sent  pictures  to  an  auctioneer  to 
be  sold,  in  order  to  provide  for  payment  of  the 
bill.  The  agent  used  arrestments  in  the  hands 
of  the  auctioneer,  attended  the  sale,  and 
purchased  pictures  to  the  value  of  £148. 
The  pictures  were  delivered  to  him.  The 
bill  fell  due  on  a  Fridav,  and  was  not  then 
paid.  Payment  was  tendered  on  the  Monday 
by  the  auctioneer,  on  condition  of  the  agent 
withdrawing  the  arrestment.  This  tender  was 
declined.  The  agent  then  sued  for  the  full 
amount  of  his  account,  on  the  ground  that  the 
agreement  to  receive  a  bill  for  £85  in  full 


payment  was  conditional  upon  its  being  paid 
on  the  day  when  it  fell  due,  and  that  this  not 
having  been  done,  the  agreement  was  at  an 
end.  Held  (1)  that  there  was  not  such  delay 
in  paving  the  bill  as  to  annul  the  agreement ; 
ana  (2)  that  the  pursuer  having  used  arrest- 
ments, and  so  prevented  the  defender  from 
paying  the  bill,  was  barred  from  founding 
upon  the  delay  as  annulling  the  agreement 
Cullen  v.  Wright,  1863,  1  M.  734 ;  35  J.  414* 

97.  Implied  Discharge— Novation— Sub- 
stitution of  Heir  of  Deceased  Debtor.— The 
granter  of  a  bond  died  solvent.  The  creditor 
for  thirty  years  dealt  with  the  heir  and  general 
representative  as  the  sole  debtor,  by  taking  the 
interest  from  him,  and  accepting  a  bond  of 
corroboration  from  him.  Held  that,  on  the 
bankruptcy  of  the  general  representative,  the 
creditor  was  not  entitled  to  make  liable  the 
representative  of  a  younger  son  of  the  grantees, 
who  represented  his  father,  by  taking  up  an 
estate  htulo  luerativo.  Thrieptand  v.  Campbell, 
1855,  17  D.  487 ;  27  J.  215* 

98.  Implied  Discharge  —  Novation  — 
Sequestration.— The  trustees  under  a  private 
trust  for  creditors  ordered  furnishings  for 
the  estate.  After  the  furnishings  hacf  been 
supplied,  the  private  trust  was  superseded  by 
a  sequestration ;  and  the  trustee  in  the 
sequestration  (being  the  same  individual 
through  whom  the  order  bad  been  given) 
granted  his  bill  for  the  amount  of  the  account. 
The  bill,  however,  was  not  paid  at  maturity. 
In  an  action  for  payment  against  the  private 
trustees,  held  that  there  had  been  no  novation  ; 
and  that  it  was  no  reason  why  decree  should 
not  go  out  against  them  qua  trustees  that  the 
trust  had  been  terminated  by  sequestration. 
Anderson  v.  APDowal,  etc.,  1865,  3  M.  727  ;  37 
J.  367* 

99.  Implied  Discharge  —  Novation  — 
Trust  Deed  for  Creditors.— A  party  borrowed 
a  sum  of  £1000,  and,  being  then  in  England, 
granted  therefor  an  English  penal  bond  for 
£2000,  the  condition  of  which  was,  that  if  the 
sum  borrowed  was  paid,  with  interest,  at  the 
stipulated  term,  the  bond  should  become  void. 
The  debt  being  still  unpaid,  the  debtor 
executed  in  Scotland  trust  deeds  for  behoof 
of  his  creditors,  to  which  the  creditor  in  the 
English  bond  acceded.  At  the  final  ranking 
on  the  debtor's  estate,  the  debtor  pleaded  that 
the  claim  of  the  creditor  in  the  bond  was 
limited  to  the  penal  sum  of  £2000.  Held  that 
the  original  obligation  in  the  bond  was 
superseded  by  the  agreement  embodied  in  the 
trust  deeds  and  deeds  of  accession,  which 
constituted  a  new  contract,  under  which  the 
creditor  was  entitled  to  claim  such  sum  of 
principal  and  interest,  simple  and  accumulated, 
though  amounting  to  more  than  £2000,  as 
might  be  found  to  effeir  to  the  debt  of  £1000. 
Scott,  etc.  v.  Sinclair,  etc.,  1865,  3  M.  918 ;  37  J. 
460* 

100.  Implied  Discharge— Agent— Lia- 
bility of  Principal.— An  agent  purchased 
goods  factorio  nomine,  and   the  seller  in  his 
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books  entered  the  goods  as  sold  to  the 
principal,  and  the  principal  remitted  the  price 
to  his  agent,  who,  instead  of  paying  the  seller, 
merely  from  time  to  time  made  payments  to 
account.  The  seller  pressed  the  agent  for 
payment,  and  threatened  to  communicate  with 
the  principal,  but  did  not  do  so  for  more  than 
six  months  from  the  date  of  the  sale.  Held 
that  the  purchaser  was  not  released  from  his 
obligation  to  nay  the  outstanding  balance  by 
reason  of  his  having  put  his  agent  in  funds 
to  do  so,  nor  by  the  seller  accepting  the  partial 
payment  from  the  purchaser.  JPuliams  d-  Co. 
v.  Newland*  &  Co.,  1860,  23  D.  1355. 

101.  Implied  Discharge  — Acquiescence 
in  Accounts, — A  discharge  of  a  factor  implied 
from  acquiescence  in  his  accounts  for  a  series 
of  years.  M'Arthur  v.  M'Arthur,  1821,  1  S. 
40* 

102.  Implied  Discharge— Delay— Illiter- 
acy—Near  Relatives.— A  party  who  was  ap- 
pointed by  a  power  of  attorney  to  intromit 
with  a  succession  in  1816,  and  who  intromit  ted 
to  an  extent  of  more  than  £1000,  was  presumed 
in  1830  to  have  already  sufficiently  accounted, 
without  any  discharge  being  produced,  in 
respect,  inter  alia,  that  the  accounting  arose 
out  of  transactions  between  near  relations,  who 
were  in  a  humble  line  of  life,  were  illiterate, 
and  kept  no  books ;  that  various  payments 
were  admitted  ;  that  the  original  parties  lived 
for  a  considerable  number  of  years,  and  died 
without  any  allegation  being  made  of  a  short 
accounting;  and  that  the  claim  against  the 
executors  of  the  one  party  had  been  bought 
by  the  pursuer,  for  an  insignificant  sum,  from 
the  children  of  the  other.  Stuart  v.  Maconochie, 
1836,  14  S.  412  ;  11  Fac.  337  * 

103.  Implied  Discharge  — Delay— Ali- 
ment.— A  woman  became  pregnant  by  a  young 
man  who  was  about  to  leave  the  country,  ana 
his  parents  undertook  to  provide  for  the  child, 
but  without  giving  any  legal  document.  The 
child  was  kept  some  time  by  its  mother,  and 
afterwards  taken  by  the  parents  of  the  father, 
and  subsequently  resumed  by  the  mother,  who 
for  a  period  of  thirty-two  years  never  com- 
plained that  the  father's  parents  had  not 
fulfilled  their  obligation.  The  father  having 
returned  at  the  end  of  this  period,  she  raised 
an  action  against  him  for  the  expense  of 
alimenting  the  child  while  with  her;  but 
the  court,  presuming  the  claim  extinguished, 
assoilzied.  Arbuthnot  v.  Symon,  1834,  12  S. 
590* 

104.  Implied  Discharge— Taciturnity.— 
A  claim  (which  was  not  prescribed  only  in 
respect  of  minorities)  made  by  children  forty- 
six  years  after  the  death  of  their  father  for 
their  share  of  his  executry,  the  specific  amount 
of  which  could  not  be  ascertained,  presumed, 
from  taciturnity  and  other  circumstances,  to 
have  been  satisfied  and  paid.  Tod  v.  Beaitie, 
1802,  Hume  487. 

105.  Implied  Discharge— Creditor's  Act- 
ings—Factor's Liability.— #Wd  that  a  factor 


for  an  executrix,  who  had  undertaken  an 
obligation  for  her  in  terms  sufficient  to  bind 
him  personally  to  pay  a  sum  of  money,  was 
freed  from  it  chiefly  in  consequence  of  the 
creditor  having,  in  another  process,  adopted 
a  discharge  granted  by  the  executrix  to  the 
factor,  and  resisted  his  right  to  appear  in  that 
process,  on  the  ground  that  he  was  thereby 
discharged  of  all  obligations  undertaken  in 
reference  to  the  matter,  and  that  these  obliga- 
tions were  thereafter  exigible  from  another 
person  appointed  factor  in  his  place,  and  to 
whom  he  had  conveyed  the  whole  funds  out 
of  which  the  money  was  paid.  Mollieon's  Trs. 
v.  Crawford,  1851,  13  D.  1075 ;  23  J.  350. 

106.  Implied  Discharge— Son's  Claim  on 
Goods  in  Communion. — Held  that  a  son,  after 
the  lapse  of  thirty  years  from  his  mother's 
death,  had  no  claim  against  his  father  for  a 
share,  as  one  of  his  mother's  representatives, 
of  the  goods  in  communion,  seeing  that  for 
ten  years  after  his  mother's  death  he  resided 
in  family  with  his  father;  was  then  taken 
into  partnership ;  and  on  the  father's  retire- 
ment received  from  him  the  stock  of  goods 
to  the  value  of  £1300,  for  which  he  gave  a 
written  acknowledgment,  stating  it  was  as  "  a 
free  gift  and  from  favour,"  and  "as  part  pay- 
ment of  any  provision  made  in  hie  favour" 
by  his  father  "in  any  deed  of  settlement 
executed  by  him  "  ;  granted  bills  for  £380,  as 
the  value  of  the  residue  of  the  stock ;  and  on 
his  estates  being  sequestrated,  deponed  that 
a  state  which  contained  no  sum  as  due  to  him 
by  his  father  was  a  true  and  correct  state 
of  his  affairs.  Howden  v.  Howden,  1841,  3  D. 
388;  16  Fac.  343. 

107.  Implied  Discharge— Statute— Con- 
struction.— Held  that  an  obligation  incumbent 
on  certain  incorporations  of  a  burgh  to  con- 
tribute to  the  support  of  the  second  minister 
of  the  parish  in  which  the  burgh  was  situated 
had  arisen  from  and  accompanied  certain  rights 
of  ownership  in  the  area  and  seat- rents  and 
revenues  of  the  parish  church,  and  that  the 
incorporation  haa  been  relieved  from  their 
obligations,  though  not  expressly,  by  a  statute, 
whereby  the  incorporations  were  divested  of 
their  rights,  and  the  same  were  vested  in 
trustees  for  the  purpose  of  defraying  the  charges 
of  the  church,  and  paying  the  stipend  of  the 
second  minister.  Trinity  House  of  Leith  v. 
Duff,  1865,  3  M.  (H.  L.)  15;  37  J.  369; 
4  Macq.  927  * 

108.  Implied  Discharge—Obligation  for 
Mutual  Gable  — Surrendering  Feu.— Two 
parties  feued  adjoining  building  stances  under 
articles  of  roup,  by  which  each  feuar  was 
bound  to  bear  half  *  the  expense  of  the  mutual 
gables.  One  of  them  erected  a  house  on  his 
stance,  and  the  other  thereafter  gave  up  his 
feu,  which  the  superior  accepted.  Held  that 
he  was  not  thereby  discharged  from  the 
obligation,  in  a  question  with  the  adjoining 
feuar,  of  paying  one-half  of  the  gable  which 
had  been  erected  by  him.  Thorburn  v.  PringU 
1832,  10  S.  822  * 
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Advances,  19,  26-27,  45,  55-56. 
Constitution  of,  1-4,  34,  35. 
Delivery,  1,  2,  4,  5,  12,  15-16,  29-34,  37, 

38,  51,  52,  65. 
Delivery  to  Third  Party  in  Trust,  30, 

47,66. 
Deposit-Receipt,  1,  2,  12-16,  30,  38-40, 

47,  52,  62. 
Donation  or  Legacy  ?  4, 18,  31,  41. 
Donation  or  Loan?  5-7,  17,  19-23,  37, 

59. 
Inter  Vivos,  8-30. 
Inter  Vivos  or  Mortis  Causa  ?  31. 
Mortis  Causa,  32-53. 
Presumption,  18,  22,  30,  40,  45-47,  54- 

63. 
Proof  of,  5-9,  12,  15,  16,  20,  23,  30,  39, 

42,  46,  48-50,  54,  60-67. 
Spouses,  Between,  see  title  Husband  and 

Wife. 
Subscription  for  Charity,  Property  in, 


1.  Constitution  —  Deposit  -  Receipt  Un- 
delivered.— A  person  having  taken  a  deposit- 
receipt  in  her  own  name  and  that  of  another, 
and  "  payable  to  either  or  survivor,"  kept  it 
in  her  own  possession  till  her  death.  Held 
that  no  donation  had  been  constituted  inter 
vivos  or  mortis  causa,  and  that  the  contents  of 
the  deposit-receipt  formed  part  of  the  executry 
estate  of  the  deceased.  Watt's  Trs.,  etc.,  1869, 
7  M.  930 ;  41  J.  626. 

Held  also  there  was  no  donation  where  a 
father  took  a  deposit-receipt  in  his  son's  name 
but  did  not  deliver  it.  Keddie  v.  Christie, 
1848,  11  D.  145;  2lJ.  26  * 

2.  Constitution  — Revocable  Deed— Un- 
delivered—Revocation.— A  purchaser  of  a 
property  took  the  disposition  to  his  nephew, 
on  the  narrative  that  the  nephew  had  paid 
the  price  (which  was  not  the  fact).  It  re- 
mained in  the  purchaser's  possession  till  his 
death,  and  he  altered  the  narrative  by  sub- 
stituting his  own  name  for  that  of  the  nephew, 
and  executed  a  mortis  causa  deed  in  favour  of 
his  wife.  Held  that  the  nephew  had  acquired 
no  right  to  the  property,  and  that  the  wife 
was  preferable.  Batvaird  v.  Latimer,  5  Dec. 
1816,  F.  C  * 

3.  Constitution  —  Succession  —  Legitim 
— Conversations. — Held  that  vague  conversa- 
tions on  deathbed  were  not  sufficient  to  con- 
stitute donatio  inter  vivos  of  a  man's  whole 
moveable  estate  in  favour  of  certain  members 
of  his  family,  so  as  to  exclude  a  claim  of 
legitim  and  share  of  dead's  part  by  the  other 
children.  Little  v.  Little,  1856,  18  D.  701 ; 
28  J.  295. 

4.  Donation  or  Legacy?— Delivered  Deed 
—Settlement-Constitution.— A  father  by 


his  deed  of  settlement  made  provisions  in 
favour  of  his  eldest  and  two  younger  sons,  and 
declared  that  sums  advanced  to  his  sons,  on 
account  of  their  patrimonies,  should  be  de- 
ducted therefrom.  Thereafter  he  purchased  a 
heritable  property  in  order  to  qualify  the  sons 
as  voters,  taking  the  disposition  in  their 
favour  equally,  but  made  no  entry  in  his 
books  of  the  price  to  their  debit,  which  he 
did  as  to  other  sums.  Held  that  the  price 
was  a  donation  to  the  sons.  White  v.  White, 
1841,  3  D.  468 ;  16  Fac.  453* 

5.  Donation  or  Loan  ?  — Acknowledg- 
ment of  Debt  in  Debtor's  Possession— Proof 
—  Issue.  —  A  debtor  granted  holograph  ac- 
knowledgments of  loans,  which  were  found  in 
his  own  possession  after  his  creditor's  death. 
On  the  allegation  that  they  had  been  taken 
by  him  without  authority  from  the  reposi- 
tories of  the  deceased,  the  executors  of  the 
latter  sued  for  payment  of  the  sums  advanced. 
The  defender  pleaded  donation.  Issues  ad- 
justed to  try  the  question.  Held  that  the 
defender  might  prove  donation  without  taking 
a  counter  issue.  Knox  v.  Crawford,  1862, 24  D. 
1088 ;  34  J.  543* 

6.  Donation  or  Loan?— Proof— Oath  of 
Reference. — In  an  action  against  an  executor 
for  a  share  of  an  intestate's  estate,  the  executor 
claimed  deduction  of  a  sum  of  £180,  which  he 
averred  the  pursuer  had  borrowed  from  the 
deceased,  and  still  owed,  and  he  referred  these 
averments  to  the  pursuer's  oath.  The  pursuer 
in  his  deposition  admitted  the  loan,  and  said 
he  had  given  the  deceased  his  I  0  U  for  it, 
but  that  within  three  weeks  afterwards  he 
tendered  payment  to  the  deceased,  who  said 
he  would  make  him  a  compliment  of  it,  and 
that  he  would  either  destroy  the  I  0  U  or 
bring  it  to  the  pursuer.  The  I  0  U  was  not 
given  up  to  the  pursuer,  but  it  was  not  found 
in  the  repositories  of  the  deceased.  Held  that 
the  statement  was  intrinsic  of  the  reference, 
and  negatived  resting-owing  of  the  debt. 
GaWraUh  v.  Cuthbertson,  1866,  4  M.  295 ;  38  J. 
154* 

7.  Donation  or  Loan?— Proof— Qualified 
Admission. — A  party  deceased  bad  entered  in 
his  private  ledger  a  sum  of  £50  as  lent  cash. 
His  trustees  having  demanded  payment,  re- 
ceived in  reply  a  letter  saying,  "Whatsoever 
I  got,"  "  I  received  as  a  present,  with  a  hearty 
welcome  as  a  gift."  Held  that  this  did  not 
instruct  the  debt,  it  being  incompetent  to 
take  the  admission  without  the  qualification. 
Dowdy  v.  Graham,  1859,  22  D.  181 ;  32  J. 
75. 

8.  Inter  vivos— Bill  of  Exchange— Dis- 
charge— Proof, — In  an  action  on  a  prescribed 
bill,  the  defender  on  a  reference  to  his  oath 
deponed  that  he  had  received  the  money  and 
paid  interest  for  years,  that  he  offered  re- 
payment of  the  principal  sum  but  that  the 
creditor  told  him  that  he  did  not  want  it  and 
that  he  might  keep  it  for  his  own  use.  The 
debtor  paia  no  further  interest,  but  the  bill 
was  neither  given  up  nor  destroyed.     Held 
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that  donation  had  not  been  proved.    Balfour  v. 
Simpson,  1873,  11  M.  604 ;  45  J.  376  * 

9.  Inter  vivos— Bill  in  Defender's  Posses- 
sion and  Renewal  in  his  Name— Process- 
Proof— Onus. — In  a  declarator  of  property  in 
certain  bills  which  had  passed  into  the  posses- 
sion of  the  defenders  without  indorsation,  and 
of  which  they  had  obtained  a  renewal  in  their 
own  name,  the  defenders  stated  that  they  had 
been  transferred  verbally  by  way  of  donation. 
Held  that  the  whole  case  must  go  to  trial,  and 
that  there  was  no  reason  for  departing  from 
the  ordinary  rule,  that  the  pursuer  must  take 
an  issue  and  prove  his  case.  Wilkie  v.  Chalmers, 
1854,  16  D.  961 ;  26  J.  478  * 

10.  Inter  vivos— Bond— Implied  Obliga- 
tion— Trust — A  party  bound  himself  to 
provide  and  secure  an  annuity  to  another  at 
the  sight  and  to  the  satisfaction  of  trustees, 
payable  at  specific  terms.  Held  to  import  an 
obligation  of  payment,  although  no  security 
had  been  required,  and  one  of  the  trustees, 
after  a  lapse  of  time,  was  dead,  and  the  other 
had  ceased  to  act.  Stark  v.  A.  B.,  1840,  2  D. 
1199;  15Fac.  1307. 

1 1.  Inter  vivos  —  Contract — Obligation 
to  Assign  in  Consideration  of  Annuity.— 

A  addressed  a  letter  to  the  manager  of  a  bank, 
authorising  him  to  pay  to  his  sister-in-law 
and  nieces,  during  their  lives,  the  dividends  of 
certain  shares  of  his  bank  stock ;  and  they,  by 
a  missive  of  the  same  date,  engaged,  in  con- 
sideration thereof,  to  assign  to  him  their  shares 
of  their  father's  executry.  Thereafter  A 
executed  a  transfer  of  these  shares,  in  the  terms 
prescribed  by  the  charter  of  the  bank,  to  him- 
self in  fee,  and  his  sister-in-law  and  nieces  in 
liferent,  and  bearing  to  be  granted  "  without 
price  paid  or  covenanted  for";  and  no  ad 
valorem  stamp  duty  was  paid.  Held,  in  an 
action  by  the  trustees  of  A  against  his  sister- 
in-law  and  nieces  for  implement  of  the  missive, 
that  the  transfer  did  not  operate  as  a  donation 
of  the  stock,  irrespective  of  their  obligation. 
WaddelVs  Trs.  v.  IVaddell,  1843,  5  D.  1233 ; 
15  J.  502. 

12.  Inter  vivos  —  Deposit  -  Beceipt  — 
Delivery— Proof—  Evidence.— In  a  competi- 
tion between  the  holder  of  a  deposit-receipt  in 
favour  of  a  person  deceased,  blank  indorsed, 
and  the  representatives  of  the  deceased,  held 
(1)  that  parole  evidence  was  admissible  to 
prove  facts  and  circumstances,  showing  that 
the  receipt  had  been  delivered  by  the  deceased 
to  the  holder  animo  donandi ;  and  (2)  this  being 

§  roved,  that  delivery  of  the  receipt,  blank  in- 
orsed,  donationis  causa,  operated  as  a  mandate 
to  the  holder  in  rem  suam,  which  did  not  fall 
by  the  death  of  the  mandant,  and  therefore 
that  the  jus  crediti  had  been  effectually  trans- 
ferred to  the  holder.  Muir  v.  Ross*  Exrs., 
1866,  4  M.  820  ;  38  J.  435  * 

13.  Inter  vivos  —  Deposit -Beceipt  — 
'Proot—Held  that  an  old  lady  had  made  a  gift 
inter  vivos  of  a  sum  contained  in  a  deposit- 
eceipt  which  formed  nearly  her  whole  m  ove- 


able  estate,  although  it  was  proved  that  she 
had  afterwards  repented  of  her  act  and  made 
statements  that  the  gift  had  not  been  made. 
Swan's  Exrs.  v.  M'Dougall,  1868,  5  S.  L.  R. 
675. 

14.  Inter  vivos  —  Deposit  -  Beceipt  — 
Taken  in  Sister's  Name  and  Delivered,  but 
Re-Indorsed  to  and  Uplifted  by  Brother.— A 

deposit-receipt  was  taken  by  a  brother  in  his 
sister's  name  and  sent  to  her.  At  his  death  it 
was  discovered  that  he  had  uplifted  the  money, 
with  interest.  The  receipt  had  l>een  indorsed 
by  the  sister,  but  she  had  no  recollection  of  hav- 
ing done  so.  On  giving  it  to  him  she  received 
no  voucher  or  document  of  debt.  Held  that 
the  sister  was  not  entitled  to  payment  from 
her  brother's  trustees.  JVrighfs  Trs.,  etc.,  1870, 
8  M.  708 ;  42  J.  363* 

15.  Inter  vivos  —  Deposit-Receipt  in 
Name  of  Donee— Delivery  to  Donee— Proof! 

— A  party  deceased  had  deposited  money  in  a 
bank,  and  had  taken  a  deposit-receipt  for  it  in 
name  of  his  brother-in-law,  who  received  from 
him  the  deposit-receipt,  and  uplifted  the  con- 
tents a  few  days  after  his  death.  In  an  action 
at  the  instance  of  the  executor,  held  that,  in  the 
whole  circumstances,  and  there  being  no  proof 
or  allegation  that  the  sum  was  deposited  or  the 
receipt  held  for  any  other  purpose  or  on  any 
other  footing,  the  transaction  was  to  be  re- 
garded as  a  donation.  Kennedy  v.  Rose,  1 863, 
1  M.  1042  ;  35  J.  598* 

16.  Inter  vivos  —  Deposit-Receipt  In- 
dorsed and  Handed  to  Indorsee  for 
Behoof  of  Third  Party— Proot— The  in- 
dorsee of  a  deposit-receipt  uplifted  the  money 
after  the  death  of  the  indorser.  In  an  action 
at  the  instance  of  the  executor  of  the  in- 
dorser, the  indorsee  averred,  that  while  he 
and  the  indorser  were  alone,  the  receipt  was 
indorsed  to  him  as  a  donation  to  a  third  party. 
No  written  evidence  was  tendered  in  support 
of  this  averment.  Held  that  this  was,  in  the 
circumstances,  an  attempt  to  prove  a  donation 
by  parole,  which  was  incompetent,  and  that 
the  executor  was  entitled  to  the  money. 
Barstow  v.  Inglis,  1857,  20  D.  230 ;  30  J.  117* 

17.  Inter  vivos— Donation  or  Debt?— 

Held  where  a  brother  in  India  had  remitted 
large  funds  to  a  brother  in  Scotland,  which  the 
latter  might  properly  have  applied  to  his  own 
use,  that  this  was  not  donation,  but  a  debt. 
Garthland's  Trs.  v.  M'DowaU,  26  May  1820, 
F.  C* 

18.  Inter  vivos— Donation  or  Legacy? 
— Presumption. — A  lady  indorsed  two  bank 
bills  of  £500  each  to  a  person  to  whom  by 
mortis  causa  settlement  sne  had  bequeathed 
£500,  and  £500  to  his  sister,  whom  failing,  to 
her  daughter.  At  the  same  time  she  gave  him, 
as  a  memorandum,  an  extract  from  tier  will, 
containing  the  destination.  The  recipient  for 
some  years  paid  4  per  cent,  interest  to  the  lady, 
and  in  a  letter  to  Tier  agent  he  referred  to  the 
memorandum  as  expressing  the  purpose  for 
which  he  had  received  the  money.    On  his 
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predecease  the  lady  demanded  the  £1000  from 
his  executors.  Held  (1)  that  the  money  was 
not  in  the  hands  of  the  party  upon  an  un- 
qualified title,  and  therefore  the  presumption 
against  donation  applied.  Kirkpatrick  v.  Bell, 
1864,  2  M.  1396 ;  36  J.  706  * 

19.  Inter  vivos  —  Donation  or  Loan? 
—Advances  to  Minor  Brother.—  Held  that 
advances  by  a  brother,  apparently  in  good  cir- 
cumstances, for  the  maintenance  of  a  minor 
brother  during  his  apprenticeship  were  made 
as  a  donation,  though  they  had  been  entered 
in  his  ledger.  Drummond  v.  Swayne,  1834, 
12  S.  342 ;  9  Fac.  205.  * 

20.  Inter  vivos— Donation  or  Loan?— 
Condition— Proof, — Terms  of  a  correspond- 
ence which  held  to  prove  that  advances  made 
by  one  brother  to  another  were  neither  dona- 
tions nor  ordinary  loans,  but  were  made  on  the 
footing  that  they  should  be  repaid  if  the 
payee's  circumstances  should  improve  and 
enable  him  to  do  so.  Forbes  v.  Forbes,  1869, 
8  M.  85  ;  42  J.  41  * 

21.  Inter  vivos  —  Donation  or  Loan  ?— 
Proof— Presumption.— A  large  advance  was 
made  by  a  father-in-law  in  payment  of  debts 
for  which  his  son-in-law  was  liable  ex  facie 
upon  the  footing  of  a  loan,  but  for  which  no 
voucher  of  debt  appeared  in  the  father-in-law's 
lxx)ks  or  repositories.  Held,  in  an  action  after 
the  death  of  the  son  against  his  son  and  heir, 
that  the  circumstances  did  not  infer  the  exist- 
ence of  a  debt.  Farquhar's  Trs.  v.  Stewart, 
1841,  3  D.  658. 

22.  Inter  vivos— Donation  or  Loan?— 
Presumption.  —  A  brother  (a  writer  in  a 
country  town)  advanced  money  to  his  brother, 
a  tutor  in  a  family.  No  acknowledgment  was 
taken ;  but  the  tutor  on  two  occasions  sent  a 
state  to  his  brother  specifying  the  money 
advanced,  and  deducting  payments  made  on 
his  brother's  account.  Held  that  the  money 
advanced  was  a  debt,  and  not  a  donation. 
Murray  v.  Murray,  1843,  6  D.  176  ;  16  J.  127  * 

23.  Inter  vivos— Donation  or  Loan?— 
Proof — A  document  in  these  terms — "I 
hereby  acknowledge  the  receipt  of  one  hun- 
dred pounds  from  A  B,  and  agree  to  pay 
interest  if  demanded," — held  to  import  a  loan, 
and  that  proof  of  donation  was  competent 
onlv  scripto  vel  juramento.  Robertson  v.  Robert- 
son^ 1858,  20  D.  371  ;  30  J.  209  * 

24.  Inter  vivos— Husband  and  Wife— 
Marriage-Contract  —  Construction  —  Gift 
by  Survivor. —  By  mutual  disposition  and 
settlement  executed  after  marriage,  spouses 
mutually  conveyed  to  trustees  for  behoof 
of  one  another  all  subjects,  heritable  and 
moveable,  which  should  pertain  to  them  at 
the  time  of  their  death,  reserving  to  each 
full  power  to  alter  and  revoke.  Held  that 
the  surviving  husband  was  not  barred  from 
making  a  donation  inter  vivos  of  a  bill  drawn 
by  him  previous  to  his  wife's  decease.  Barclay 
v.  Fairly  (Pilmor's  Trs.),  1849,  11  D.  1333;  21 
J.  443. 


25.  Inter  vivos  —  Moveable  Estate  — 
Assignation  Stated  in  Informal  Letter.— 

A  brother  while  abroad  wrote  letters  to  his 
sister,  stating  that  he  could  not  get  a  proper 
power  of  attorney  framed,  but  that  he  resigned 
to  her  all  his  right  and  title  to  a  certain 
family  patrimony  consisting  of  money.  Held, 
after  his  death,  to  have  effectually  gifted  it 
to  her.    Ross  v.  Ross,  1806,  Hume  187. 

26.  Inter  vivos  — Parent  and  Child — 
Marriage-Contract  Provision  —  Disburse- 
ments during  Parent's  Lifa — Circumstances 
in  which  held  that,  where  a  father  during 
his  lifetime  had  made  disbursements  for  a 
daughter,  which  lie  had  entered  against  her 
in  his  books,  there  was  no  evidence  that  they 
had  been  made  as  a  deduction  from  a  pro- 
vision which  he  was  bound  to  pay  to  her 
after  his  death,  under  a  postnuptial  contract, 
or  that  the  daughter  had  assented  to  such 
arrangement.  Scott  v.  Scott,  1846,  8  D.  791 ; 
18  J.  413  * 

27.  Inter  vivos  — Parent  and  Child  — 
Parent's  Subsequent  Bankruptcy— Repay- 
ment.— A  father  who  was  solvent  advanced 
money  to  his  son,  for  which  his  father's 
bookkeeper  took  an  acknowledgment,  and 
entered  the  sum  in  the  books ;  but  the 
acknowledgment  was  afterwards  delivered  up 
to  the  son.  Held,  on  the  subsequent  bank- 
ruptcy of  the  father,  that  his  creditors  had 
no  claim  of  repayment  from  the  son. 
MacdougaWs  Crs.  v.  Macdougall,  31  Jan.  1804^ 
F.  C.  ;  M.  "Bankrupt"  App.  No.  21* 

28.  Inter  vivos— Payment  of  Heritable 
Debt  by  Liferenter. — Where  a  widow,  the 
liferentrix  of  her  husband's  whole  estate, 
paid  certain  heritable  bonds  affecting  an 
estate  disponed  in  fee  to  a  nephew  of  her 
husband  out  of  her  proper  funds,  held  that 
this  was  done  as  a  donation  to  the  fiar  of 
the  estate.  Douglas9  Trs.  v.  Douglas,  1868, 
6M.  223;  40  J.  113* 

29.  Inter  vivos  — Sum  Remitted  from 
Abroad— Death  of  Donor  before  Delivery 
to  Donee— Presumption.— A  party  abroad 
entrusted  a  friend  returning  to  this  country 
with  a  sum  of  money  which  he  was  sending 
home  to  his  father.  Before  delivery  of  the 
money,  accounts  reached  England  of  the 
donor's  death.  Held  that  the  father  was 
entitled  to  the  money.  Bruce  v.  Stewart, 
1790,  3  Pat.  150. 

30.  Inter  vivos— Trust— Deposit-Receipt 
Handed  to  One  of  Several  Trustees  — 
Presumption.  —  An  old  man,  bedrid  from 
paralysis,  executed  a  trust  deed  by  which 
he  conveyed  the  residue  of  his  estates  to 
his  trustees  for  their  own  use ;  and  shortly 
afterwards  he  delivered  to  one  of  them 
bank  deposit-receipts,  blank  indorsed,  for 
sums  which  almost  exhausted  the  residue, 
and  he  died  three  years  afterwards.  Held, 
in  an  action  by  the  other  trustees,  that 
donation  was  not  to  be  presumed ;  that  the 
onus  proband*  was  on  him,  and  that  he  had 
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failed  to  prove  it.  Heron  v.  M'Geoch,  1851, 
14  D.  26  ;  24  J.  3 ;  1  Stuart  4  * 

31.  Inter  vivos  or  mortis  causa?  — Bill 
Granted  on  Deathbed.— A  party,  while  on 
deathbed,  granted  to  the  person  who  attended 
him,  in  respect  of  his  services,  a  bill,  payable 
on  a  day  which  he  survived.  Held  this  was 
an  inter  vivos  donation,  and  not  a  legacy  or 
donation  mortis  causa.  Low  v.  Miller,  1805, 
Hume  52. 

32.  Mortis  causa— Bills  Indorsed  and 
Handed  to  Third  Party  as  Custodier  for 
Donee. — Gratuitous  indorsation  and  deposita- 
tion of  promissory-notes  on  deathbed  to  operate 
in  favour  of  the  donees  in  the  event  of  the 
donor's  death,  held  effectual.  Murray  v.  Tod, 
1818,  Hume  275. 

33.  Mortis  causa— Cheque— Delivery.— 

There  was  found  in  the  repositories  of  a 
deceased  a  cheque,  dated  ten  years  back, 
requesting  a  bank  to  pay  to  his  wife  "all 
the  money  deposited  in  your  bank  in  my 
name  when  she  presents  this  cheque."  Held 
that  there  being  no  delivery,  real  or  construc- 
tive, the  cheque  constituted  neither  a  donation 
mortis  causa  nor  a  valid  and  subsisting  testa- 
ment.   Kerr  v.  Wignall,  1871,  9  S.  L.  R.  33. 

34.  Mortis  causa  —  Constitution  — 
Delivery. — A  donation  of  moveables  mortis 
causa,  with  delivery  thereof,  is  effectual  with- 
out writing,  though  the  value  of  the  gift 
exceeds  £100  Scots.  Morris  v.  Riddick,  1867, 
5  M.  1036 ;  39  J.  630  * 

35.  Mortis  causa— Constitution— Proof! 

— A  party,  on  his  deathbed,  addressed  to  his 
debtor  a  draft,  ordering  him  to  pay  £50  to  A, 
and  wrote  A  that  it  was  a  gift  to  him  and 
his  family.  In  a  question  between  A  and 
the  party's  executor,  held  that,  although  the 
draft  and  letter  were  neither  holograph  nor 
tested,  they  instructed  a  donation  to  A.  Reid 
v.  Milne,  1808,  Hume  60. 


36.  Mortis   causa  —  Defined.  — 

that  donation  mortis  causa,  in  the  law  of 
Scotland,  may  be  defined  as  a  conveyance  of  an 
immovable  or  incorporeal  right,  or  a  trans- 
ference of  moveables  or  money  by  delivery,  so 
that  the  property  is  immediately  transferred 
to  the  grantee,  upon  the  condition  that  he  shall 
hold  for  the  granter,  so  long  as  he  lives,  subject 
to  his  power  of  revocation,  and,  failing  such 
revocation,  then  for  the  grantee,  on  the  death 
of  the  granter.  Morris  v.  Riddick,  1867,  5  M. 
1036;  39  J.  630* 

37.  Mortis  causa— Delivered  Letter- 
Payment  upon  Presentation  in  certain 
Event. — Mrs.  Milne  wrote  and  delivered  to 
Captain  Gordon,  that,  "as  a  mark  of  my 
sincere  regard  for  you,  and  a  return  for  many 
kind  attentions,"  "  upon  presenting  this  letter 
after  the  death  of  Mr.  Milne  and  myself,  you 
shall  be  entitled  to"  £200  "at  the  first  term 
after  our  death " ;  and  if  she  survived  her 
husband,  "you  shall  be  entitled  to  demand  * 
£400.    Captain  Gordon  survived  Mr.  Milne, 


but  predeceased  Mrs.  Milne.  In  an  action  at 
the  instance  of  Captain  Gordon's  representa- 
tives against  Mrs.  Milne's  testamentary  trustees, 
held  that,  whether  the  writing  in  question  was 
of  the  nature  of  a  legacy  or  a  direct  obligation, 
it  was  personal  to  the  grantee,  and  fell  by  his 
predeceasing  the  granter.  Questions,  whether 
the  documents  founded  on  imported  (1)  a  de 
praxenti  obligation,  with  the  term  of  payment 
postponed,  or  (2)  merely  a  donatio  mortis  causa, 
or  (3)  a  legacy.  Miller  v.  Milne's  Trs.,  1859, 
21  D.  377 ;  31  J.  209* 

38.  Mortis  causa  —  Deposit-Beceipt  — 
Indorsed  and  Delivered— Bevocable  under 
Deduction  for  Board  and  Advances.- An 

old  woman,  when  ill  and  in  expectation  of 
death,  indorsed  and  delivered  a  deposit- receipt 
to  an  acquaintance  with  whom  she,  having 
afterwards  recovered,  went  to  reside.  The 
indorsee  maintained  her  for  some  time,  and 
advanced  money  to  her.  In  an  action  by  the 
indorser  for  re-delivery  of  the  amount  in  the 
deposit  -  receipt,  held  that  the  transfer  was 
donatio  mortis  causa,  and  therefore  revocable, 
and  that  the  pursuer  was  entitled  to  recover 
the  amount,  out  under  deduction  of  the 
advances  made  to  her  by  the  donee,  and  of  a 
reasonable  charge  for  board  during  the  period 
when  the  donation  was  yet  unrevoked. 
Macfarquhar  v.  Mackay,  1869,  7  M.  766 ;  41  J. 
401* 

39.  Mortis  causa  —  Deposit-Beceipt  — 
Payable  to  Either  or  Survivor— Possession 
— Proof— Intention — Onus.  — Held  that,  while 
the  contents  of  a  deposit-receipt  in  name  of 
either  of  two  parties  or  survivor  may  belong 
equally  to  them  (Bank  of  Scotland  v.  Robertson, 

1870,  8  M.  391 ;  42  J.  180),  nevertheless  mere 
possession  has  no  effect  in  passing  the  property, 
though  evidence  may  be  led  to  prove  donation  ; 
but  the  onus  of  proving  donation  rests  upon 
the  party  claiming  as  survivor.    Durie  v.  Moss, 

1871,  9  M.  969 ;  43  J.  540.  M'Cubbin's  Exrs. 
v.  Tait,  1868,  6  M.  310 ;  40  J.  158.  WaWs  Trs. 
v.  Mackenzie,  1869,  7  M.  930 ;  41  J.  626. 
Wright's  Trs.  v.  Wright,  1870,  8  M.  708 ;  42  J. 
363* 

40.  Mortis  causa— Deposit-Beceipt  Taken 
in  Name  of  Parties  "Jointly  or  Separately 
or  the  Survivor  "—Presumption.— A  father 
in  humble  circumstances,  while  in  good  health, 
took  a  deposit-receipt  for  a  sum  of  money 
(being,  except  his  furniture,  so  far  as  appeared, 
his  whole  means)  in  name  of  himself  and  his 
son,  "  jointly  or  separately,  or  the  survivor  of 
them."  Held  that  the  son  was  not  entitled,  on 
the  father's  death,  to  claim  the  fund  as  a  donatio 
mortis  causa.  Gruickshanks  v.  Cruickshanks, 
1853,  16  D.  168 ;  26  J.  19  * 

41.  Mortis  causa— Donation  or  Legacy? 
— Distinction  between. — Observed  (by  Lord 
Deas),  that  the  characteristics  of  donatio  mortis 
causa  are — (1)  it  must  be  made  in  the  prospect 
of  death  ;  (2)  it  takes  effect  only  in  the  event 
of  death  occurring  from  the  then  existing 
illness,  otherwise  it  falls  to  be  returned ;  (3) 
there  must,  according  to  the  law  of  Scotland, 
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be  delivery,  which  was  not  required  by  tbe 
Roman  law.  Donatio  mortis  causa  differs  from 
a  legacy — (1)  in  not  requiring  writing,  but 
delivery ;  (2)  in  being  preferable  to  legacies. 
It  resembles  a  legacy — (1)  in  being  revocable, 
the  revocation  being  effected  by  demanding 
back  possession,  or,  eo  ipso,  by  recovery  from 
the  existing  illness ;  (2)  in  being  liable  for  the 
donor's  debts,  if  there  do  a  deficiency  of  funds 
for  their  payment ;  (3)  in  not  affecting  the 
legitim  or  jus  relictrc ;  (4)  in  being  subject  to 
legacy  duty.  Morris  v.  Riddick,  1867,  5  M. 
1036 ;  39  J.  630  * 

42.  Mortis  causa— Husband  and  Wife- 
Proof — Parola — A  mortis  causa  donation  by  a 
husband  to  his  wife  on  deathbed  held  to  be 
proved  by  parole  evidence.  Robertson  v.  Taylor, 
etc.,  1868,  6  M.  917  ;  40  J.  626* 

43.  Mortis  causa— Husband  and  Wife- 
Proof— Money  Handed  by  Husband  to  Wife 
—Sum  in  Bank  Continued  in  Wife's  Maiden 
Name. — A  sum  of  money  handed  by  a  husband 
to  his  wife  a  few  months  before  his  death, 
and  (2)  a  sum  of  money  in  bank  in  wife's 
maiden  name  for  twenty  years  held  in  the 
circumstances  to  have  been  made  a  mortis  causa 
donation  to  the  wife  by  the  husband.  Gibson 
v.  Hutchison,  1872,  10 M.  923  ;  44  J.  514* 

44.  Mortis  causa— Money  Handed  to 
Donee  but  Beturnable  upon  Becovery  of 
Donor. — A  person  in  his  last  illness  delivered 
£300  to  another  as  a  gift,  subject  to  the 
condition  that  the  money  should  be  returned 
to  the  donor  in  the  event  of  his  recovery.  In 
an  action  at  the  instance  of  the  donor's  executor 
against  the  donee,  held  after  proof,  that  the 
latter  was  entitled  to  retain  the  money  as  a 
donation  mortis  causa.  Morris  v.  Riddick,  1867, 
5  M.  1036 ;  39  J.  630  * 

45.  Mortis  causa— Presumption— Debitor 
non  prasumitur  donare.  —  A  father  exe- 
cuted a  trust  deed  of  settlement  in  favour 
of  his  children  with  a  view  to  equality  among 
them.  Held  that  certain  sums  paid  by  him  to 
two  of  his  sons  at  a  time  when  he  had  funds 
of  theirs  in  his  hands,  without  taking  any 
vouchers,  or  making  any  entry  to  their  debit 
in  his  books,  were  not  donations,  but  were  to 
be  placed  to  their  debit  in  an  account  with  the 
father's  estate.  Black  v.  Booth,  1835, 14  S.  113  ; 
11  Fac.  89. 

46.  Mortis  causa— Presumption— Proof 
— Onus. — Observed  that  the  decision  of  such 
cases  does  not  depend  on  a  balancing  of 
evidence,  but  that  to  establish  donation  the 
proof  must  be  unambiguous  and  conclusive. 
Evidence  in  support  of  an  alleged  mortis  causa 
donation  which  held  insufficient  to  overcome 
the  legal  presumption  against  donation.  Ross 
v.  Mellis,  1871,  10  M.  197  ;  44  J.  119  * 

47.  Mortis  causa  — Presumption  — Trust 
—Deposit-Receipt  in  Favour  of  Donee  in 
Hands  of  Third  Party.— A  party  by  deed  of 
settlement  conveyed  his  estates,  in  trust,  for 
behoof  of  his  housekeeper  in  liferent  and  his 
brothers  and  sisters  in  fee,  and  discharged  the 


housekeeper  of  all  debts  due  to  him  by  her  at 
his  death.  On  the  day  preceding  his  death  he 
adjusted  with  her  an  account,  bringing  out  a 
balance  against  her  of  £100,  which  he  dis- 
charged by  a  docquet,  bearing  that  he  was 
deeply  impressed  with  the  value  of  her 
services,  and  directed  his  clerk  to  draw  £800 
from  his  bank  account,  and  deposit  it  again  in 
bank  in  name  of  his  housekeeper,  which  was 
done,  and  the  receipt  remained  in  the  clerk's 
hands  till  the  master's  death.  The  executor 
and  the  housekeeper  having  both  claimed  the 
£800,  held  that  it  was  a  donation  to  the  house- 
keeper. British  Linen  Co.  v.  Martin,  1849, 11  D. 
1004  ;  21  J.  360* 

48.  Mortis  causa— Proof— Bank  Cheque 
— Parola — A  man  on  deathbed  gave  to  a 
person  with  whom  he  boarded,  ana  to  whom 
ne  owed  an  unascertained  debt,  a  cheque 
exhausting  his  funds  in  bank.  The  cheque 
was  not  presented  for  payment  till  the  day 
after  his  death  ;  and  the  bank  having  learned 
the  fact  of  his  death,  declined  to  pay.  In  a 
competition  between  the  holder  of  the  cheque 
and  the  executors  of  the  deceased,  held  (1)  that 
parole  evidence  was  admissible  to  show  under 
what  circumstances  the  cheque  was  given ;  and 
(2)  in  the  circumstances  of  the  case,  that  it  was 
to  be  held  as  given  partly  in  settlement  of  a 
debt,  and  partly  as  a  donation  to  the  holder. 
Bryce  v.  Young's  Exrs.,  1866,  4  M.  312 ;  38  J. 
161* 

49.  Mortis  causa— Proof— Parole— De- 
livery of  Moveables.— The  delivery  of  move- 
ables, with  the  purpose  of  donation  mortis  causa, 
mav  be  proved  by  parole.  Morris  v.  Riddick, 
1867,  5  M.  1036  ;  39  J.  630* 

50.  Mortis  causa — Proof—  Evidenca  — 

Held  that  a  deposition,  on  reference  to  oath — 
to  the  effect  that  advances  had  been  made  on 
the  footing  that  they  were  to  be  repaid  if  the 
receiver  was  successful  in  a  farm,  that  the 
receiver  understood  he  incurred  no  obligation 
to  repay  if  he  should  be  (as  he  had  oeen) 
unsuccessful,  and  that  the  granter  had  said 
on  his  deathbed  that  the  acknowledgments 
would  never  come  up  against  the  receiver — 
did  not  prove  donation.  Hamilton's  Exrs.  v. 
Struthers,  1858,  21  D.  51  ;  31  J.  42  * 

51.  Mortis  causa  —  Testament  —  De- 
livered Letter  Purporting  to  Settle  Sum 
of  Money  —  Revocation.  —  Held  that  a 
delivered  letter  in  these  terms :  The  £500  1 
had  settled  as  a  legacy  to  my  sister,  she  has 
given  up  ;  so  I  give  it  to  you  besides  the  £200 
I  had  left  you  before "  imported  a  legacy  and 
not  a  present  gift  and  therefore  was  revocable. 
Trotter  v.  Trotter,  1842,  5  D.  224 ;  15  J.  67  * 

52.  Mortis  causa— Testament— Deposit- 
Eeceipt  in  Name  of  Daughter  but  Un- 
delivered.— A  father  took  a  deposit-receipt  in 
name  of  his  daughter.  He  kept  it  during  his 
life  and  disposed  of  the  sum  in  his  will. 
After  his  death  the  daughter  acted  on  the 
footing  that  the  sum  did  not  belong  to  her. 
Held  that  it  belonged  to  the  father  and  not  to 
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the  daughter.  Jeffrey  v.  Aitken.  1831,  9  S. 
423* 

53.  Mortis  causa— Transference  of  Stock 
—Undertaking  by  Donee  to  Pay  Interest 
and  to  Betransfer— Succession.— An  uncle 
transferred  bank  stock  to  the  names  of  his  two 
nephews,  who  gave  a  back  letter,  promising  to 
pay  the  interest  and  any  bonus  during  his  fife, 
and  to  retransfer  the  stock  when  required  to 
do  so.  Held  by  the  whole  court  to  be  a 
donation  mortis  causa,  and  not  imputable  to 
their  shares  of  a  succession  under  a  previous 
trust  deed.  Fyfe  v.  Kedslie,  1847,  9  I).  853 : 
19  J.  380* 

54.  Obligation— Presumption  — Proof- 
Onus. — A  debtor  in  an  heritable  debt  granted 
a  holograph  absolute  obligation  to  convey  to 
the  creditor  part  of  the  subjects  forming 
the  security.  After  some  years  he  brought  an 
action,  alleging  that  this  obligation  was  granted 
on  the  understanding  that  the  debt  should  be 
to  a  certain  extent  discharged,  and  concluding 
to  have  it  found  that  he  was  not  bound  to 
convey,  except  on  that  condition  being  given 
effect  to.  Held  that  the  maxim  donatio  non 
prcesumitur  was  not  sufficient  to  control  the 
terms  of  a  written  obligation,  and  that  the 
understanding  could  only  be  proved  by  the 
writ  or  oath  of  the  creditor.  Ritchie  v.  Ritchie, 
1868,  20  D.  1093  ;  30  J.  668* 

55.  Pauper!—  Advances  by  Parochial 
Board  —  Eepetition  —  Presumption.  —Ad- 
vances made  to  a  pauper  by  the  heritors  and 
kirk-session  under  the  former  poor  law,  and 
continued  by  the  parochial  board  under  the 
Poor  Law  Amendment  Act,  are  of  the  nature 
of  charitable  donations ;  and  action  will  not  be 
sustained  for  repetition  thereof  from  a  pauper 
who  has  succeeded  to  considerable  means. 
Henderson  v.  Alexander,  1867,  29  J.  659.* 

56.  Presumption  —  Advances  to  Minor 
—  Entries  in  Donor's  Books  against 
Donee  but  no  Claim  for  Repayment— An 

uncle  advanced  money  for  the  education  and 
outfit  of  his  nephew  (who  was  in  poor  circum- 
stances) during  minority,  and  entered  it  in  his 
books,  but  died  without  requiring  repayment, 
or  taking  any  document  of  debt.  Held  that 
the  advances  had  been  made  animo  donandi, 
and  that  his  trustees  were  not  entitled,  after 
his  death,  to  insist  on  repayment.  Campbell  v. 
Macalister,  1827,  5  S.  219 ;  2  Fac.  137* 

57.  Presumption  —  Debitor  non  prse- 
sumitur  donara—  A  man  lodged  a  sum  of 
money  in  bank,  took  the  receipt  to  trustees  for 
behoof  of  his  granddaughter,  and  delivered  the 
receipt  to  them.  He  afterwards  directed  them 
to  uplift  the  money,  and  apply  it  in  retiring  a 
bill  accepted  by  him  for  behoof  of  his  son-in- 
law  (father  of  his  granddaughter),  which  they 
did ;  and  he  then  deposited  a  similar  sum  on 
a  receipt  in  the  same  way  as  the  first.  Held 
that  the  granddaughter  was  only  entitled  to 
the  last  sum.  Edqar  v.  Hamilton's  Trs.,  1828, 
6  S.  963  ;  3  Fac.  996  * 


58.  Presumption— Intention— Donation 
or  Anticipated  Payment  ? — Circumstances  in 
which  it  was  held  that  a  sum  of  money  given 
by  a  testator  to  the  family  of  his  nephew-in- 
law,  to  whom  he  had  bequeathed  one-half  of 
his  effects,  was  an  anticipated  payment  of 
their  provision,  and  not  a  donation.  Buchanan 
v.  Mollison,  1824,  2  Shaw's  App.  445* 

59.  Presumption  —  Loan  —  Subsequent 
Donation.  —  Where  money  was  originally 
advanced  by  a  sister  as  a  loan,  a  subsequent 
donation  of  it  not  presumed.  Guthrie  v. 
Dunhwr,  1821,  1  S.  50. 

60.  Presumption — Proof — Money  in  bank 
standing  in  a  mother's  name  was  transferred 
by  her  to  her  daughter  who  was  married. 
Subsequently  the  sum  was  uplifted  and  re- 
lodged  in  name  of  another  daughter.  In  an 
action  by  the  daughter's  husband  claiming  the 
sum  as  his  jure  mariti  and  as  having  been 
retransf erred  without  his  knowledge,  held  there 
was  no  evidence  of  donation  of  the  sum  by  the 
mother  to  the  married  daughter.  Harper  v. 
Hume,  1850,  22  J.  577* 

6L  Presumption— Proof— An  uncle,  who 
kept  no  regular  vouchers  of  advances  made  for 
behoof  of  his  niece  (a  child  possessed  of  no 
property,  but  who  haa  a  claim  in  dependence 
for  a  landed  estate),  presumed  to  have  given 
them  as  a  donation ;  and  held  not  entitled  to 
repayment  on  her  acquiring  the  estate.  IVilson 
v.  Paterson,  1826,  4  S.  817* 

62.  Presumption  —  Proof  —  Onus  — 
Deposit-Beceipt. — A  testatrix  conveyed  the 
residue  of  her  estate  to  two  nieces  equally.  On 
the  allegation  that  a  few  days  before  her  death 
she  indorsed  a  deposit-receipt  for  £2000  to  one 
of  them,  who  drew  out  the  money,  the  other 
sued  her  for  a  share  of  it.  The  indorsation 
was  alleged  in  defence  to  have  been  a  donation. 
Held  that  the  onus  probandi  lay  on  the  party 
alleging  donation,  and  that  the  pursuer  was 
not  bound  to  take  an  issue  of  wrongous 
appropriation.  Mackellars  v.  Hunter,  1858,  20 
D.  761 ;  30  J.  409  * 

63.  Presumption  —  Succession  —  Settle- 
ment.— An  uncle  blank  indorsed  a  bank 
deposit-receipt  for  £200  to  a  nephew,  who  also 
indorsed  it,  and  got  the  money  from  the  bank. 
A  few  weeks  thereafter  he  made  a  deed  of 
settlement,  in  which  he  granted  legacies  to 
near  relations,  and  appointed  the  nephew,  as 
well  as  another,  to  be  his  executors  and 
residuary  legatees.  The  uncle  died  soon  there- 
after, without  requiring  payment  of  the  £200 
from  the  nephew.  Held  that,  as  it  appeared  if 
the  £200  was  to  be  regarded  as  a  donation 
there  were  scarcely  funds  to  pay  the  legacies, 
and  there  probably  would  be  no  residue,  the 
circumstances  were  not  sufficient  to  presume  a 
donation  of  the  £200  in  favour  of  the  nephew. 
Henderson  v.  M'Culloch,  1839,  1  D.  927  * 

64.  Proof— Donation  or  Legacy?— Bill  of 

advocation  passed  to  try  the  question  whether 
the  price  of  an  officer's  commission,  as  to 
which  he  was  upon  terms  of  sale  before  his 
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death,  but  which  was  not  sold  till  after  it,  by 
permission  of  the  commander-in-chief,  for 
behoof  of  the  officer's  family  (brothers  and 
sisters),  was  a  donation  to  them,  or  fell  under 
a  trust-disposition  executed  by  the  officer. 
Gockburn  v.  Coclcburn's  Trs.,  1823,  2  S.  448; 
1822,  1  S.  329. 

65.  Proof—  Bill  —  Delivery.  —  Inventory 
duty  was  claimed  on  the  contents  of  a  bill  as 
forming  part  of  a  deceased  lady's  estate.  The 
executor,  her  son,  produced  the  bill,  and 
founded  on  an  indorsation  in  his  favour. 
Held  that  the  delivery  to  the  son  during  his 
mother's  lifetime  had  not  been  proved ;  and 
therefore  that  the  contents  thereof  were  in 
bonis  of  the  mother  at  the  time  of  her  death 
Lord  Advocate  v.  M'Neill,  1866,  4  M.  (H.  L.) 
20 ;  38  J.  360 ;  1  Weekly  Notes  128* 

66.  Proof— Parole— Delivery  to  Third 
Party  —  Observations  on  Evidence  Neces- 
sary to  Instruct  Donation.— In  an  action  by 
the  representatives  of  a  deceased  against  her 
agent,  calling  on  him  to  account  for  the  con- 
tents of  a  bill,  the  defence  was,  that  the  bill 
was  handed  to  him  to  transfer  it  to  a  party 
as  a  donation.  Held  that  parole  evidence 
(and  that  of  the  defender)  was  competent  to 

Erove  a  mandate  to  make  a  donation  of  the 
ill  fulfilled  in  the  lifetime  of  the  mandant. 
Observed,  that  the  rules  as  to  the  evidence  of 
donation  differed  (1)  where  the  donation  was 
carried  out  during  the  donor's  life,  and  where 
it  was  sought  to  be  enforced  after  death  ;  and 
(2)  where  the  question  was  with  the  donee,  and 
where  it  was  with  a  party  alleging  instructions 
to  give  effect  to  a  donation.  Mackenzie  v. 
Brodie,  1859,  21  D.  1048;  31J.  591  * 

67.  Proof— Possession  of  Indorsed  De- 
posit-Receipt.— Mere  possession  of  an  indorsed 
deposit-receipt  does  not  presume  donation  of 
the  contents.  Allan  v.  Munnoch,  1861,  23  D. 
417  ;  33  J.  209* 

68.  Subscription— Charity — Revocation. 

— Circumstances  in  which  it  was  held  that  the 
subscribers  to  a  charitable  fund  were  not 
entitled  to  withdraw  the  balance  of  their  sub- 
scriptions from  the  committee  originally  ap- 
pointed, or  to  apply  it  to  a  different  purpose, 
upon  the  ground  that  the  original  charitable 
purpose  was  fulfilled.  Ewing  v.  M'Gavin,  1831, 
9  S.  622  * 

69.  Subscription— Collection  at  Church 
for  Special  Purpose— Poor.— Sums  collected 
by  voluntary  contribution  at  the  church  doors, 
to  carry  on  a  litigation  with  the  heritors,  held 
not  to  belong  to  the  poor.  Heritors  of  NeUston 
v.  Fleming,  1831,  9  S.  659 ;  6  Fac.  421. 


DRAINS 

1.  Sewer  —  Compensation  from  Road 
Trustees. — The  trustees  on  a  turnpike  road 
made  an  opening  into  a  common  sewer  formed 
on  an  adjoining  property  by  the  proprietor, 
for  the  purpose  of  carrying  off  the  soil  water 


from  houses  built  by  his  feuars  thereon.  Held, 
in  reference  to  the  Road  Acts,  that  the  pro- 
prietor had  no  claim  for  compensation  for  the 
use  taken  of  the  sewer.  Mochheid's  Trs.  v. 
Balfour,  1834,  13  S.  220* 

2.  Sewer— Cost  of  Making  Connection. 

— The  drains  of  certain  subjects  were  con- 
nected by  the  commissioners  under  the  "  Edin- 
burgh and  Leith  Sewerage  Act  1864"  with 
their  main  drain  after  the  subjects  had  been 
sold,  but  before  the  purchaser's  term  of  entry. 
In  a  question  whether  the  seller  or  purchaser 
was  liable  for  the  cost  of  making  the  con- 
nection, held,  under  the  Act  and  the  missives 
of  sale,  that  the  seller  was  liable.  Currie 
v.  McGregors,  1871,  44  J.  68. 


EDUCATION 

Bursary,  see  title  Charitable  Trusts. 
Professor,  3-13. 
School,  63. 
Schoolhouse,  64-66. 
Schoolmaster,  15-62. 

Arrestment   op  Salary,  see   title 
Arrestments,  Nos.  157,  159. 

Punishment  by,  see  title  Assault,  No. 
37. 
Surgeons,  College  of,  1. 
University,  67-71. 

1.  College  of  Surgeons— Eoyal  Infirmary 
— Appointment. — The  exclusive  privilege  of 
the  College  of  Surgeons  to  officiate  in  the 
Royal  Infirmary  does  not  belong  to  them  as 
individuals,  but  as  a  corporation,  and  is  under 
control  of  the  managers  of  the  Infirmary  ;  and 
therefore  a  rule  by  which  the  managers  selected 
six  surgeons  from  the  corporation  to  do  the 
duties  of  the  Infirmary  by  a  rotation  of  two 
for  each  two  years,  according  to  seniority, 
sustained.  College  of  Surgeons  v.  Managers  of 
the  Infirmary  of  Edinburgh,  17  Nov.  1801,  F.  C.  ; 
M.  "Privilege"  App.  No.  1, 

2.  King's  College,  Aberdeen— Civilian— 
Appointments — Circumstances  in  which  an 
election  of  civilian  in  King's  College,  Aberdeen, 
held  duly  and  regularly  made.  Thorn,  etc.  v. 
Dalrymple,  etc.,  1763,  6  Pat.  737. 

3.  Professor  —  Appointment  —  A  pre- 
sentation to  a  professorship  in  a  universitv 
does  not  require  to  pass  the  Privy  Seat. 
Muirhead  v.  Glasford,  16  May  1809,  F.  C. 

4.  Professor— Appointment— St  Andrews. 

— The  patronage  of  electing  a  professor  of  medi- 
cine in  the  University  of  St.  Andrews  being 
vested  in  the  rector  and  masters,  they,  on  the 
resignation  of  the  existing  professor,  elected 
him  and  his  son  as  joint  professors,  with  sur- 
vivorship to  the  son.  Held  that  the  election 
was  null  and  void.  Arnott  v.  Hill,  26  May 
1800,  F.  C.  App. ;  5  Pat.  256.  Revg.  21  Jan. 
1807,  F.  C;  M.  "College"  App.  No.  3* 
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5.  Professor— Appointment— St  Andrews. 

— Held  that  in  the  election  of  a  professor  for 
the  chair  of  natural  philosophy  in  the  United 
College  of  St.  Salvator  and  St.  Leonard,  of 
St.  Andrews,  the  principal  was  entitled  both 
to  an  original  vote  and  to  a  casting  vote  in 
the  case  of  equality,,  according  to  the  Act  of 
Parliament  by  which  the  Colleges  were  united, 
and  the  ancient  usage  of  both  colleges.  Play- 
fair  v.  Macdonald,  1809,  5  Pat.  266. 

6.  Professor— Appointment— King's  Col- 
lege, Aberdeen, — Held  that  an  election,  in 
carrying  through  which  there  had  been  a 
violation  of  the  directions  contained  in  the 
deed  founding  the  professorship  of  divinity  in 
King's  College,  Aberdeen,  was  void  and  null. 
Brown  &  Others  v.  Chalmers  <t  Others.  1734, 
6  Pat.  663. 

7.  Professor's  Assistant— St  Andrews- 
Eights  of  Patron  of  Chair.— Declarator  that 
the  Crown  (patron  of  the  chair)  has  no  power 
of  appointing  a  permanent  assistant  to  the 
professor  of  the  mathematics  in  the  United 
College  of  St.  Andrews,  with  his  concurrence, 
with  any  professional  right — refused ;  but 
question,  whether  such  an  appointment  would 
be  valid  without  his  concurrence ;  and  to 
what  extent,  even  with  his  concurrence,  the 
Crown  could  confer  upon  such  assistant  pro- 
fessorial rights.  University  of  St.  Andrews  v. 
Lees,  etc.,  1859,  21  D.  566 ;  31  J.  303. 

8.  Professor  — King's  College,  Aberdeen 
— Qualification. — It  being  required  by  the 
foundation  of  King's  College,  Aberdeen,  that 
the  professors  of  law  should  be  doctors  of  laws, 
or  at  least  licentiates,  cum  rigors  examinationis 
qui  infra  annum  a  die  admissianis  eorum  in 
dicto  collegio  ad  doctoratus  gradum  se  faciant 
promoveri,  an  objection  that  the  college  from 
which  the  candidate  who  obtained  the  votes  of 
the  majority  of  the  electors  had  received  a 
degree  in  Laws  could  not  confer  that  degree 
legally,  was  not  sustained.  Catanach,  etc.  v. 
Gordon,  etc.,  1745,  1  Pat.  401.  Altg.  Elc.  voce 
Prof,  of  Law,  No.  1 ;  M.  12253. 

9.  Professor— New  Professorship— Eights 
of  Existing  Professors— Glasgow.  —Held 
that  the  king  is  entitled  to  appoint  a  new 
professorship  in  the  University  of  Glasgow, 
and  that  the  professor  had  right  to  sit  and 
vote  in  the  Comitia  and  Senatus,  but  not  to 
infringe  upon  or  participate  in  the  patronage 
or  patrimonial  rights  vested  in  the  existing 
professors  or  their  successors,  or  to  sit  or  vote 
in  any  meeting  of  them  relative  thereto. 
Muirhead  v.  Glasford,  16  May  1809,  F.  C. 

10.  Professor  —  Salaries  —  Preferential 
Claims  against  the  City.— The  salaries  of 
the  professors  of  the  University,  and  the 
teachers  of  the  High  School,  Edinburgh,  held 
not  preferable  to  the  claims  of  the  ordinary 
creditors  of  the  city.  Mags,  of  Edinburgh  v. 
Professors,  1835,  13  S.  749. 

11.  Professor— Tests— Title  to  Sue— Edin- 
burgh.— A  presbytery  within  whose  bounds  a 
university  is  situated  has  no  title  to  apply  for 


an  interdict  against  the  patrons  electing  a 
person  to  a  vacant  professorship,  although  it 
be  alleged  that  he  cannot  or  will  not  take  the 
tests.  Presbytery  of  Edinburgh  v.  Mags,  of 
Edinburgh,  1847,  11  D.  1361 ;  21  J.  429. 

12.  Professor— Tests— Edinburgh.— The 

town  council  of  Edinburgh,  patrons  of  the 
university  of  that  city,  having  elected  a  person 
to  a  vacant  professorship,  and  thereafter  in- 
ducted him  into  the  office  without  his  having 
taken  the  tests  before  the  presbytery  required 
by  the  Act  1690,  c.  17,  and  the  Act  of  Security 
1707,  c.  6, — note  of  suspension  and  interdict 
'passed  against  the  party  being  admitted  to  or 
allowed  to  exercise  the  office,  at  the  instance 
of  a  minority  of  the  council  and  of  the  Senatus 
Acadeniicus  of  the  university,  both  of  whom 
had  protested  against  his  admission.  Question, 
whether  the  Senatus  or  the  patrons  are  the 
parties  entitled  to  give  admission  to  professors. 
Tullis  v.  Macdouall,  1847,  10  D.  261 ;  20  J. 
86. 

13.  Professor— Senatus— Confidentiality. 

— A  professor  in  a  university  is  Iwund  to 
disclose  statements  made  at  a  meeting  of  the 
Senatus  Academicus,  unless  there  be  an  oath 
of  secrecy.  Hamilton  v.  Hope,  1827,  4  Mur. 
225. 

14.  Rector— King's  College,  Aberdeen- 
Appointment. — Held  that  in  the  election  of 
rector,  etc.,  in  King's  College,  Aberdeen,  the 

Srincipal  of  the  college  was  not  entitled  to  a 
ouble    vote.     Thorn,  etc.  v.    Dalrymple,  etc., 
1763,  6  Pat.  (Sup.)  737. 

15.  Schoolmaster— Appointment— Agree- 
ment—Union  of  Parish  School  and  Academy 
— Title  to  Sua — The  heritors  of  a  parish,  in 
which  there  was  a  subscription  academy,  entered 
into  an  agreement  to  unite  the  parish  school 
with  the  academy,  the  heritors  reserving  to 
themselves  power  to  resile  from  this  agree- 
ment ;  and  a  dispute  having  arisen  as  to  the 
election  of  a  teacner,  the  supporters  of  one  of 
the  candidates  raised  an  action  of  declarator  of 
his  election,  on  which  the  only  title  libelled  by 
some  of  them  was  as  heritors.  Thereafter  the 
heritors  resiled  from  the  agreement,  and  elected 
a  parochial  schoolmaster.  Held  that  this  did 
not  exclude  the  title  of  the  pursuers,  who  sued 
merely  as  heritors ;  and  that  the  agreement 
was  not  illegal.  Davidson  v.  McGregor,  1850, 
12  D.  789  ;  22  J.  338. 

16.  Schoolmaster  —  Appointment  — 
Appeal— Civil  or  Ecclesiastical  Courts.— 

In  the  appointment  of  a  parish  schoolmaster, 
question  (1)  whether  the  sentence  of  the 
presbytery  is  final ;  (2)  whether,  if  not  final, 
appeal  lies  to  the  Synod  and  General  Assembly, 
or  to  the  Court  of  Session.  The  Court  of 
Session  held  that  it  had  power  to  review. 
Reversed  bv  the  House  of  Lords,  and  inter- 
locutor of  Lord  Ordinary,  remitting  simpliciter 
to  the  presbytery,  affirmed ;  and  opinion,  that 
it  was  not  for  the  Court  of  Session,  but  the 
higher  ecclesiastical  courts,  to  say  whether  the 
sentence  of  the  presbytery  is  final  or  not. 
ATCulloch  v.  Allan,  1800,  4  Pat.  119. 
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17.  Schoolmaster  — Appointment— Vot- 
ing.— Where  the  management  of  a  mortified 
fund  for  a  free  grammar  school  is  in  the 
heritors,  minister,  and  kirk-session  of  a  parish, 
each  member  of  the  kirk-session  is  entitled  to 
a  vote ;  and  observed,  that  a  parish  is,  to  certain 
effects,  a  corporation,  and  the  constituent 
members,  consisting  of  heritors,  minister,  and 
elders,  are  each  entitled  to  a  vote.  E.  of 
Galloway  v.  Minuter  db  Kirk-Session  of  Dairy. 
22  Feb.  1810,  F.  C. 

18.  Schoolmaster  —  Appointment  —  Re- 
cognition by  Presbytery.  —  A  presbytery 
having  acknowledged  a  party  as  schoolmaster, 
and  removed  him  specially  as  such,  cannot 
object  to  his  title,  that  originally  he  was  not 
regularly  inducted  into  the  office.  Ross  v. 
Findlater,  1826,  4  S.  514 ;  1  Fac.  445  * 

19.  Schoolmaster  —  Appointment  —  Re- 
fusal of  Presbytery  to  Oertiflr.—  A  party 
was  allowed  to  teach  a  parish  school,  and 
drew  the  salary  for  fourteen  years,  without 
having  stood  trials,  or  obtained  the  requisite 
certificate  from  the  presbytery.  On  being 
required  to  take  his  trials,  the  presbytery, 
holding  him  to  be  unqualified,  refused  the 
certificate,  and,  after  the  expiry  of  four 
months,  applied,  in  terms  of  the  statute,  to 
the  commissioners  of  supply  to  elect  a  school- 
master jure  devoluto.  Held,  in  a  question  as 
to  passing  a  bill  of  suspension  and  interdict, 
on  the  ground  that  the  presbytery  ought  to 
have  proceeded  against  him  as  a  regularly 
inducted  schoolmaster,  that  he  had  a  title  to 
complain.  Mathieson  v.  Dunsmure,  1829,  8  S. 
252 ;  5  Fac.  213.  But  held  that  intimation 
of  the  judgment  from  the  pulpit  was  not 
necessary.     1830,  8  S.  1029 ;  5  Fac.  835. 

20.  Schoolmaster  —  Appointment  —  In- 
terdict. —  Interim  interdict  against  the  ap- 
pointment of  a  schoolmaster.  Clark  v.  Irvine 
Academy,  1830,  9  S.  97. 

21.  Schoolmaster— Appointment— Data 

— The  heritors  of  a  parish  naving  elected  and 
chosen  a  party  "to  be  schoolmaster,  etc.,  to 
be  approved  by  the  presbytery,"  and  the 
presbytery  having  thereafter  found  him  quali- 
fied, and  declared  him  the  legal  schoolmaster, 
held  that  his  appointment  was  of  the  date  of 
the  approval  by  the  presbytery.  Roe  v.  Pyper, 
1831,  9  S.  866 ;  6  Fac.  596. 

22.  Schoolmaster  —  Appointment — Pre- 
sumption.— Where  a  party  had  been  allowed 
to  act  as  schoolmaster  for  twenty-seven  years, 
held  that  his  election  to  the  office  was  to  be 
presumed  and  wa9  valid,  without  production 
of  the  minutes  of  election.  Mr  Alpine  v. 
Campbell,  1840,  2  D.  481 ;  15  Fac.  513. 

23.  Schoolmaster— Appointment— Quali- 
fication to  Vote— Annexation  quoad  sacra. 

— Held,  in  passing  a  note  of  suspension  and 
interdict,  that,  under  the  Acts  5  Geo.  iv.  c. 
90,  and  1  and  2  Vict.  c.  87,  relative  to  the 
erection  of  churches,  with  districts  annexed 
quoad  sacra,  and  schools  in  these  districts,  the 
proper  parochial  minister,  and  not  the  minister 


in  such  church,  is  entitled  to  vote  in  the 
election  of  a  schoolmaster  for  such  district. 
Riddell  v.  Mackenzie,  1841,  3  D.  513 ;  16  Fac. 
502. 

24.  Schoolmaster— Appointment— Com- 
missioners of  Supply. — Held  that  a  presbytery 
was  bound  to  apply  to  the  commissioners  of 
supply  to  fill  up  a  vacancy  in  the  office  of 
parish  schoolmaster,  in  terms  of  the  Act 
43  Geo.  in.  c.  54,  s.  15.  Belhaven  v.  Presbytery 
of  Hamilton,  1845,  7  D.  1061 ;  17  J.  538. 

25.  Schoolmaster— Breach  of  Contract- 
Liability  of  Kirk-Session.— Averments  by  a 
schoolmaster  in  an  action  against  the  indi- 
vidual members  of  a  kirk-session,  who  acted 
as  managers  of  the  school,  held  not  relevant  to 
infer  any  breach  of  contract  or  liability  against 
the  defenders.  Observed  that  personal  liability 
does  not  attach  to  members  of  a  kirk-session 
on  account  of  acts  done  by  their  predecessors 
in  office.  Weir  v.  Craik  db  Others,  1868,  5 
S.  L.  R.  679. 

26.  Schoolmaster— Complaint  against— 
Procedure  of  Presbytery  —  Review.  —  A 

schoolmaster  was  indicted  before  the  Court  of 
Justiciary  for  forgery,  and  cot  liberation  on 
the  Act  1701.  The  heritors  thereupon  libelled 
him  before  the  presbytery,  who  refused  to 
proceed,  under  the  idea  that  they  were  pre- 
cluded by  the  Act  1701.  Held  competent  for 
the  Court  of  Session  to  review  the  judgment 
in  an  advocation  (though  the  jurisdiction  of 
the  presbytery  is  declared  final  by  43  Geo.  in. 
c.  54,  8.  21),  to  the  effect  of  recalling  it,  and 
remitting  to  proceed  with  the  libel  agreeably 
to  the  forms  of  the  church  and  the  statute. 
Heritors  of  Corstorphine  v.  Ramsay,  10  Mar. 
1812,  F.  C. 

27.  Schoolmaster— Complaint  against— 
Procedure  of  Presbytery— Jurisdiction  of 
Court  of  Session. — The  Court  of  Session  has 
jurisdiction  to  review  and  set  aside  the  pro- 
ceedings of  a  presbytery,  in  the  trial  of  a 
schoolmaster  under  the  stat.  43  Qeo.  ill.  c.  34, 
in  point  of  form,  where  they  exceed  their 
powers,  although  review  is  excluded ;  and  it  is 
an  excess  of  powers,  where  the  statute  requires 
the  necessary  proof  to  be  taken,  not  to  put  the 
proof  in  writing.  Brown  v.  Heritors  ofKiVberry, 
1829,  3  W.  &  S.  441.  Aftg.  3  S.  480 ;  1825, 
4  S.  174 ;  1  Fac.  6  * 

28.  Schoolmaster— Complaint  against— 
Procedure  of  Presbytery— Interference  of 
Court. — It  is  a  sufficient  deviation  from  the 
stat.  43  Geo.  in.  c.  54,  to  warrant  the  inter- 
ference of  the  court,  that  in  a  serious  charge 
the  presbytery  have  not  served  the  schoolmaster 
with  a  libel,  that  they  have  proceeded  without 
a  regular  complaint,  and  that  the  confession  on 
which  the  decree  of  the  presbytery  bears  to 
have  proceeded  was  not  signed  by  him.  Ross 
v.  Findlaler,  1826,  4  S.  514 ;  1  Fac.  445* 

29.  Schoolmaster— Complaint  against— 
Procedure  of  Presbytery— Relevance. — A 

summons  of  reduction  of  a  sentence  of  deposi- 
tion pronounced  against  a  schoolmaster,  after 


1303 


EDUCATION 


1304 


setting  forth  specifically  several  irregularities 
in  the  procedure  of  the  presbytery,  contained 
a  general  averment  that  the  "  whole  procedure 
of  the  presbytery  from  first  to  last  was  illegal 
and  irregular."  Held  that  the  pursuer  was 
entitled,  under  this  general  averment,  to  found 
upon  the  objection  that  the  sentence  of  the 
presbytery  contained  no  statement  of  the 
charges  against  him,  although  that  objection 
was  not  one  of  those  specifically  set  forth. 
Sutherland  v.  Presbytery  of  Dornoch,  1850,  13 
D.  190 ;  23  J.  67. 

30.  Schoolmaster— Complaint  against— 
Procedure  of  Presbytery— Irregularities.— 

Objections  to  the  sentence  of  a  presbytery 
deposing  a  schoolmaster  repelled— (1)  that  the 
proof  was  not  written  by  the  presbytery  clerk, 
but  by  an  amanuensis,  who  did  not  sign  the 
depositions ;  (2)  that  the  presbytery  clerk  did 
not  subscribe  the  depositions,  except  of  such 
witnesses  as  could  not  write.  Sutherland  v. 
Presbytery  of  Dornoch,  1850,  13  D.  190;  23 
J.  67. 

31.  Schoolmaster— Complaint  against— 
Preliminary  Investigation.— Members  of  a 
presbytery  who  have  conducted  an  investigation 
into  a  fama  against  a  schoolmaster,  preliminary 
to  a  libel  being  raised  against  him,  are  not 
thereby  disqualified  from  acting  as  judges  in 
the  cause.  Fergusson  v.  Skirving,  etc.  {Heritors 
of  Kirkpatrick-Durham),  1852,  1  Macq.  232  ;  24 
J.  473 ;  1  Stuart  824.  Affg.  12  D.  1145 ;  22  J. 
492* 

32.  Schoolmaster— Complaint  against— 
Jurisdiction  of  Sheriff— 24  and  25  Vict 
c.  107.— The  14th  section  of  the  Parochial  and 
Burgh  Schools  (Scotland)  Act,  24  and  25  Vict, 
c.  107,  confers  jurisdiction  on  the  "sheriff  of 
the  county,"  on  a  complaint  by  the  heritors 
and  ministers  against  a  parish  schoolmaster,  to 
try  the  complaint,  and  censure,  suspend,  or 
deprive  the  accused ;  and  his  sentence  is 
declared  to  be  final,  and  not  subject  to  review. 
A  complaint  presented  under  this  section  to 
the  sheriff  of  the  county  of  Fife,  who  pro- 
nounced an  interlocutor,  repelling  pleas  stated 
for  the  schoolmaster.  The  sheriff,  on  appeal, 
recalled  the  whole  interlocutors  and  proceed- 
ings which  had  followed  thereon,  on  the 
ground  that  the  statute  conferred  jurisdiction 
only  on  the  sheriff-principal ;  of  new  ordered 
service  and  answers,  proceeded  to  the  trial  of 
the  case,  and  pronounced  sentence  of  depriva- 
tion. In  a  suspension,  held  (1)  that  the 
sheriff-substitute  had  jurisdiction  under  the 
statute;  but  (2)  that  the  sheriff  having 
jurisdiction  also,  had  committed  no  irregu- 
larities in  excess  of  his  jurisdiction  which  could 
entitle  the  suspender  to  have  the  sentence  set 
aside.  Fleming  v.  Dickson.  1862.  1  M.  188: 
35  J.  96* 

33.  Schoolmaster — Complaint  against— 
Instance— Procedure.— In  a  suspension  of 
the  sentence  of  a  sheriff  under  the  Parochial 
and  Burgh  Schools  (Scotland)  Act,  held  (1) 
that  the  class  of  heritors  upon  whom  the 
powers  of  the  statute  in  regard  to  schoolmasters 


are  conferred,  are  those  who  possess  the 
qualification  of  the  previous  statute,  43  Geo. 
in.  c.  54,  viz.  a  valued  rent  of  not  less  than. 
£100  Scots;  that  a  complaint  against  a 
schoolmaster  at  the  instance  of  heritors  so 
qualified,  along  with  the  minister  of  the  parish, 
was  duly  presented  under  the  statute;  and 
that  the  concurrence  of  the  whole  proprietors 
of  lands  and  houses  was  not  necessary,  nor 
authorised  by  the  statute ;  (2)  that  the  com- 
plaint being  at  the  instance  of  the  minister 
and  heritors  of  the  parish,  the  concurrence  of 
the  whole  ministers  of  the  presbytery,  or  of 
the  clerk  of  the  presbytery  authorised  bv  them, 
was  not  required  by  the  statute ;  (3)  that  ten 
day b'  notice  of  the  meeting  of  heritors,  at  which 
it  was  resolved  to  proceed  against  the  school- 
master, was  sufficient,  none  of  the  heritors 
having  objected  to  the  want  of  notice ;  (4)  that 
it  is  no  objection  to  the  sentence  of  a  sheriff, 
against  a  schoolmaster  duly  cited  to  appear, 
that  the  sentence  was  pronounced  in  absence  of 
the  schoolmaster.  Fleming  v.  Dickson,  1863, 
1  M.  517 ;  35  J.  310* 

34.  Schoolmaster— Complaint  against— 
"Immoral    Conduct"  —  Eelevanca  —  A 

parochial  schoolmaster  was  charged  by  the 
heritors,  under  the  provisions  of  24  and  25 
Vict.  c.  107,  before  the  sheriff,  with  having 
been  guilty  of  "immoral  conduct."  The 
petition  against  him  set  forth  that  he  had  been 
appointed  session-clerk,  and  as  such  drew  the 
fees  for  proclamations ;  that  it  was  his  duty  to 
pay  a  certain  portion  of  these  fees  for  the 
benefit  of  the  poor,  and  that  he  had  failed  to 
do  so.  In  a  conjoined  suspension  and  reduc- 
tion of  the  proceedings  before  the  sheriff,  held 
that  the  complaint  was  not  open  to  the 
objection  that  it  did  not  contain  a  sufficient 
specification  of  the  nature,  grounds,  or  terms  of 
tte  obligation  under  which,  or  of  the  time  or 
times  at  which,  the  schoolmaster  was  bound  to 
account  for  the  sums  drawn  by  him.  Opinion, 
that  it  is  incompetent  for  the  C.  of  S.  to  review 
the  sheriff's  judgment  on  the  evidence  in  a 
statutory  complaint  against  a  schoolmaster. 
Naysmiih  v.  Lord  Dalhousie,  etc.,  1865,  3  M. 
565  ;  37  J.  281  * 

35.  Schoolmaster— Dismissal— Terms  of 
an  agreement  with  a  teacher  which  held  not  to 
import  an  appointment  ad  vitam  aut  culpam. 
Mason  v.  ScotVs  Trs.,  1836,  14  S.  343 ;  11  Fac. 
155. 

36.  Schoolmaster— Dismissal— Academy. 

— Held,  in  passing  a  bill  of  suspension,  that  the 
directors  of  an  academy,  under  the  charter  of 
which  they  were  entitled  to  dismiss  the 
teachers  on  proper  grounds,  had  not  power  to 
make  a  by-law  whereby  they  could  dismiss  the 
teachers  at  pleasure.  Adam  v.  Directors  of 
Inverness  Academy,  1815,  14  S.  714,  note. 

37.  Schoolmaster  — Dismissal— The  di- 
rectors of  an  academy  found  entitled  to  dismiss 
the  rector  on  cause  shown.  Directors  of  Ayr 
Academy  v.  A.  B.,  1825,  4  S.  63. 

38.  Schoolmaster— Dismissal— Academy. 

— A  bill  of  suspension  and  interdict  passed 
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to  try  a  question  as  to  the  power  of  the 
directors  of  an  academy  established  under 
a  royal  charter,  to  remove  a  schoolmaster, 
where  the  charter  required  a  quorum  of  seven 
directors,  and  appointed  votes  to  be  taken 
by  ballot,  but  gave  no  power  to  vote  by  proxy, 
and  where  the  resolution  was  carried  by  the 
vote  of  a  meeting,  at  which,  unless  proxies 
were  counted,  there  was  no  quorum.  Gibson 
v.  Directors  of  Tain  Academy,  1833, 14  S.  710 ; 
11  Fac.  609. 

39.  Schoolmaster— Dismissal— Academy. 

—  An  incorporated  body  of  subscribers  to 
a  private  academy  have  power  to  dismiss  a 
teacher  appointed  by  themselves,  when  they 
consider  it  necessary  so  to  do,  without  cause 
shown,  under  a  by-law  not  inconsistent  with 
the  terms  of  their  charter.  Gibson  v.  Directors 
of  Tain  Academy,  1840, 1  Robin.  16.  Affg.  16  S. 
301 ;  13  Fac.  279  * 

40.  Schoolmaster— Dismissal— Academy. 
— A  teacher  appointed  by  the  trustees  of  a 
private  but  permanent  institution  for  educa- 
tion, who  were  not  limited  by  the  founder 
as  to  their  power  of  appointing  or  dismissing 
teachers  under  an  express  condition  that  he 
should  be  removeable  at  pleasure,  held  liable 
to  be  dismissed  without  assigning  cause,  and 
that  a  claim  of  damages  against  the  trustees 
was  unfounded.  Bell  v.  Mylne,  1841,  2  Robin. 
286.    Affg.  16  S.  1136  ;  13  Fac.  783. 

41.  Schoolmaster— Dismissal— Academy 
— Terms  of  Contract. — The  appointment  of  a 
teacher  by  the  trustees  of  a  private  school  was 
certain  for  one  year,  and  to  be  on  a  more  per- 
manent footing  if  after  trial  both  parties  were 
pleased ;  but,  on  the  understanding  that  both 
parties  were  to  be  equally  free,  if  the  teacher 
was  to  be  at  liberty  to  dissolve  the  engagement 
on  specified  notice,  the  managers  were  to  have 
the  same  liberty.  The  teacher  continued  for 
thirteen  years  without  any  other  agreement 
having  been  entered  into.  Held  that  the 
teacher,  holding  office  on  the  above  terms,  was 
at  the  end  of  each  year  removeable  by  the 
trustees  at  their  pleasure.  Trs.  of  the  Wood- 
side  Institution  v.  Kiellar,  1866,  4  M.  9 ; 
38  J.  19* 

42.  Schoolmaster— Dismissal— Academy. 

— Held  that  the  directors  of  an  academy  were 
entitled  to  dismiss  the  schoolmaster  appointed 
ad  vitam  aut  culpam,  on  his  failure  to  attend 
at  a  certain  time  before  them  to  answer  charges 
against  his  moral  character,  which  were  specified 
and  intimated  to  him.  A.  v.  B.  (Weir  v.  Craw- 
ford), 1847,  6  Bell  112.  Affg.  6  D.  1238 ;  16 
J.  527  * 

43.  Schoolmaster  —  Dismissal  —  Burgh 
School. — A  schoolmaster  was  appointed  by 
the  magistrates  and  council  of  a  burgh,  without 
any  term  of  appointment.  Held  that  he  was 
liable  to  be  dismissed  for  neglect  of  duty, 
engaging  in  business  incompatible  with  the 
due  discharge  of  duty,  improper  severity  to 
scholars,  or  other  just  and  reasonable  cause ; 
and  that  acts  of  cruel  chastisement  of  the  boys 


were  a  justifiable  cause  for  his  dismissal. 
Campbell  v.  Hastie,  1772,  2  Pat.  277.  Revg. 
M.  13132. 

44.  Schoolmaster— Dismissal— "  Culpa. " 
— Sentence  of  divorce  against  a  wife,  in  respect 
that  she  had  committed  adultery  with  the 
rector  of  an  academy,  who  held  his  office 
ad  vitam  aut  culpam,  found  sufficient  to  justify 
the  directors  in  dismissing  him,  although  the 
rector  was  no  party  to  the  process.  Murray 
v.  Directors  of  Dundee  Academy,  1833,  US. 
856. 

45.  Schoolmaster— Dismissal— Endowed 
School.  —  The  deed  of  foundation  of  an 
hospital  for  the  maintenance  and  education 
of  boys,  which  was  constituted  a  corporation 
by  royal  charter,  provided  for  the  successive 
election  by  the  governors  of  a  master,  who 
was  to  have  the  internal  management  of  the 
hospital.  Nothing  was  said  of  the  terms  of 
his  appointment,  whether  it  should  be  during 
pleasure  or  ad  vitam  aut  culpam.  Held  that 
the  governors  of  such  an  institution  were 
entitled  to  dismiss  the  master  without  showing 
cause.  Melvin  v.  Governors  of  Gordon's  Hospital, 
1841,  4  D.  172. 

46.  Schoolmaster  —  Dismissal  —  Parlia- 
mentary School. — Held  that  the  19th  section 
of  the  Parochial  and  Burgh  Schoolmasters 
(Scotland)  Act  1861,  providing  for  the  removal 
or  dismissal  of  "  the  schoolmaster  of  any  parish," 
was  not  applicable  to  the  case  of  a  schoolmaster 
of  a  parliamentary  school  appointed  under 
1  and  2  Vict.  c.  87.  Macpherson  v.  Minister  db 
Heritors  of  Kilmallie,  1873,  11  M.  309 ;  45  J. 
226* 

47.  Schoolmaster— Dismissal— Parochial 
—Refusal  to  Sign  Confession  of  Faith. 
— A  district  parochial  schoolmaster,  who  had 
never  subscribed  the  Confession  of  Faith 
or  formula  of  the  Established  Church,  was 
cited  before  the  presbytery  of  the  bounds,  on 
a  petition  by  the  minister  of  the  parish,  and 
required  to  subscribe  the  Confession,  but 
refused ;  and  he  also  refused  to  Bitm  the 
minutes  of  the  presbytery,  which  set  forth 
the  res  gesta,  whereupon  the  presbytery  deposed 
him,  and  afterwards  ejected  him  under  a 
warrant  from  the  sheriff.  Held  (1)  that  the 
presbytery  was  entitled  to  take  cognisance  of 
this  matter,  and  depose  the  schoolmaster,  in 
respect  of  his  refusal  to  subscribe  the  Con- 
fession ;  (2)  that  no  libel  was  required,  and 
that  the  minutes,  though  not  signed  by  the 
schoolmaster,  were  sufficient  proof  of  his  re- 
fusal ;  and  (3)  that  it  was  competent  at 
common  law  to  apply  to  the  sheriff  for  ejection 
of  a  schoolmaster  deposed,  though  not  under 
the  Act  1803,  and  that  reference  to  that  Act 
in  the  application,  as  the  ground  of  it,  did 
not  vitiate  it.  Observed,  that  in  regard  to 
sentences  not  under  the  Act,  review  by  the 
superior  ecclesiastical  courts  was  not  excluded. 
Murray  v.  Donaldson,  1834, 13  S.  128 ;  10  Fac. 
90. 

48.  Schoolmaster— Dismissal— Parochial 
—  Sheriff— Jurisdiction.  —  A  sentence  pro- 
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nounced  by  the  sheriff  under  e.  14  of 
the  Parochial  and  Burgh  Schoolmasters  (Scot- 
land) Act  1861  is  declared  by  that  section  to 
be  final.  In  a  note  of  suspension  of  a  sentence 
of  deprivation  pronounced  by  the  sheriff,  the 
complainer  pleaded  (1)  that  the  offence  charged 
was  not  an  offence  under  the  Act ;  (2)  that 
the  libel  was  defective  in  specification ;  (3) 
that  certain  evidence  had  been  improperly 
admitted  by  the  sheriff.  Held  that  the 
sheriffs  judgment  was  final,  unless  he  had 
exceeded  his  jurisdiction,  and  that  the  first 
of  the  reasons  of  suspension  stated  for  the 
complainer  alone  involved  an  excess  of  juris- 
diction.   M'Kie  v.  White,  1866,  2  S.  L.  R.  30. 

49.  Schoolmaster— Dismissal— Union  of 
Burgh  School  and  Private  School— Tenura 

— By  an  agreement  between  the  magistrates  of 
a  burgh  and  the  trustees  of  a  private  school, 
a  burgh  school  was  merged  into  the  private 
school,  and  the  salaries  of  the  masters  and  the 
patronage  transferred  by  the  magistrates  to 
the  trustees.  Held  that  a  party  who  had  re- 
ceived an  appointment  from  the  trustees  of 
the  private  school,  as  teacher  of  one  of  the 
branches  of  education  which  had  been  included 
amongst  the  duties  of  a  master  of  the  burgh 
school,  was  not  entitled  to  hold  his  office  ad 
vitam  aut  culpam,  as  the  masters  of  the  burgh 
school  had  done.  Gordon  v.  Bell's  Trs.,  1843, 
6  D.  222 ;  16  J.  148. 

50.  Schoolmaster— Provision  of  House.— 

Held  that  the  justices  of  peace  had  not  exceeded 
their  powers  under  the  Act  43  Geo.  in.  c.  54, 
in  granting  the  accommodation  of  schoolhouse, 
etc.,  to  the  successor  of  the  original  parochial 
schoolmaster,  notwithstanding  that  the  heritors 
had  raised  the  maximum  salary  and  divided  it 
among  three  masters.  Heritors  <fc  Mags,  of 
Annan  v.  Herbertson,  1837,  15  S.  645 ;  12  Fac. 
591. 

51.  Schoolmaster— Provision  of  House- 
Decision  of  Justices. — The  judgment  of  the 
justices  awarding  accommodation  to  a  school- 
master under  43  Geo.  in.  c.  54,  may  be  sus- 
pended as  ultra  vires.  Macalister  v.  Macarthur, 
1854,  16  D.  736. 

52.  Schoolmaster— Provision  of  House- 
Duty  of  Heritors  —  Salaries.  —  Held  that, 
under  the  Schoolmasters  Act,  43  Geo.  in.  c. 
54,  an  option  is  given  to  the  heritors  either  to 
provide  a  schoolhouse,  dwelling-house,  and 
garden  for  the  teacher,  with  a  salary  not 
under  300  merks  nor  above  400,  or  to  assess 
themselves  in  600  merks  for  school  salary, 
dividing  it  among  two  or  more  teachers ;  in 
which  Tatter  case  they  are  exempted  from 
providing  schoolhouse,  dwelling-house,  and 
garden.  Macalister  v.  Macarthur,  1854,  16  D. 
736. 

53.  Schoolmaster— Provision  of  House- 
Duty  to  Occupy. — Held  that  the  heritors  of 
a  parish  were  not  entitled  to  a  decerniture 
against  a  schoolmaster  to  compel  him  to 
occupy  a  house  provided  by  them  in  con- 
sequence of  an  application    by  him   to  the 


justices;  and  the  action  dismissed  as  un- 
necessary, in  so  far  as  it  concluded  alternatively 
that  the  heritors  should  themselves  be  entitled 
to  take  possession,  it  not  appearing  that  the 
schoolmaster  refused  to  give  the  heritors  access 
to  the  house.  Gartshore  v.  Adams,  1858,  20  D. 
712 ;  30  J.  361. 

54.  Schoolmaster  —  Qualification.  —  A 

knowledge  of  Latin  held  to  have  been  legally 
fixed  as  one  of  those  branches  of  learning  on 
which  a  schoolmaster  elect  was  bound  to 
submit  to  be  examined.  Simpson  v.  D.  of 
Bucclmch,  1835,  13  S.  1066;  10  Fac.  866. 

55.  Schoolmaster  —  Qualification  —  Ex- 
amination by  Presbytery.  —  Although  a 
party  had  discharged  the  duties  of  parish 
schoolmaster  for  twenty-nine  years,  and  was 
recognised  as  such  by  the  heritors  and  the 
presbytery,  yet  as  he  had  never  been  examined 
by  the  presbytery  in  terms  of  43  Geo.  in.  c  54, 
s.  16,  held  that  he  was  bound  to  submit  to  such 
examination  when  called  upon  so  to  do,  in 
order  to  entitle  him  to  retain  his  office. 
M* Alpine  v.  Campbell,  1840,  2  D.  481 ;  15  Fac 
513. 

56.  Schoolmaster  —  Salary  —  Bequest 

—  A  sum  being  mortified  for  the  purpose 
of  teaching  the  youth  of  a  parish,  and  read- 
ing at  ordinary  times  in  the  kirk,  and  the 
interest  being  directed  to  be  given  to  the 
schoolmaster  and  reader  (who  generally  pre- 
cented),  and  the  latter  office  having  been 
subsequently  discontinued  by  authority  or 
sanction  of  the  church,  held,  although  the 
same  person  had  always,  since  the  date  of  the 
mortification  (200  years  ago),  been  school- 
master and  precentor,  that  the  schoolmaster 
of  the  parish  was  entitled  to  the  interest  of 
the  mortified  fund,  notwithstanding  his  re- 
fusal to  precent.  Kirk-Session  of  Monimail  v. 
Espline,  1828,  7  S.  45. 

57.  Schoolmaster  —  Salary  —  United 
Parish. — Circumstances  in  which  held  that  a 
party  claiming  to  be  a  schoolmaster  of  a 
separate  parish  and  entitled  to  the  emoluments 
pertaining  thereto,  had  failed  to  instruct  any 
other  character  than  that  of  schoolmaster  in  a 
district  of  a  united  parish.  Macdougall  v. 
Campbell,  1869,  6  S.  L.  R.  429. 

58.  Schoolmaster —-Salary  — Heritors.— - 

Held  that  although  it  is  enacted  by  the  stat. 
43  Geo.  in.  c.  54,  relative  to  schoolmasters' 
salary,  that  within  three  months  from  its  date 
the  heritors  shall  meet  to  accomplish  its  pur- 
poses ;  and  although  no  such  meeting  was  held, 
the  heritors  were  bound  to  have  met  within 
the  time,  and  that  a  meeting  held  subsequently 
had  power  to  augment  the  schoolmaster's  salary, 
and  a  charge  for  payment  of  it  sustained. 
Miller  v.  Jackson,  9  July  1808,  F.  C;  M. 
"  Public  Officer  "  App.  No.  2. 

59.  Schoolmaster— Salary— Appeal— By 

the  Acts  regulating  the  salaries  of  parochial 
schoolmasters,  an  appeal  is  given  against  the 
resolution  of  the  meeting  of  qualified  heritors, 
fixing  the   amount  of   salary,  within  three 
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months,  to  the  quarter  sessions,  whose  judg- 
ment is  declared  final.  A  schoolmaster,  within 
three  months  of  such  a  resolution,  intimated 
in  writing  to  the  clerk  of  the  heritors  that  he 
intended  to  appeal,  but  no  appeal  was  lodged 
with  the  juatice  of  peace  clerk  until  beyond 
the  three  months.  Held  that  the  quarter 
sessions  had  no  jurisdiction  to  entertain  the 
appeal ;  that  their  judgment  sustaining  their 
own  jurisdiction  was  not  protected  by  the 
finality  clause ;  and  reduction  of  their  judg- 
ment increasing  the  schoolmaster's  salary, 
pronounced,  Heritors  of  Avondale  v.  IVhitelaw, 
1864,  3  M.  263  ;  37  J.  127* 

60.  Schoolmaster  —  Salary  —  Effect  of 
Disjunction  quoad  omnia— 24  and  25  Vict 
C.  107. — By  decree  of  the  Teind  Court,  certain 
lands  were,  in  1844,  before  the  passing  of  the 
7  and  8  Vict.  c.  44,  disjoined  from  a  parish  and 
erected  into  a  new  parish.  In  the  decree  of 
erection  (which  was  not  restricted  expressly 
to  erection  quoad  sacra  tantum),  provision  was 
made  for  the  minister's  stipend,  manse,  glebe, 
etc.,  but  no  provision  was  made  regarding  the 
school  or  salary  of  the  schoolmaster  of  either 
the  old  or  new  parish.  Held  that  the  decree 
of  disjunction  and  erection  being  quoad  omnia, 
the  heritors  of  the  new  parish  were  not  liable 
for  the  salary  of  the  schoolmaster  of  the  old 
parish.  Question,  whether  but  for  the  School- 
masters Act,  24  and  25  Vict.  c.  107,  the  heritors 
of  the  new  parish  would  not  have  continued 
liable  under  the  former  allocation.  M.  of  Bute 
v.  Mags,  of  Rothesay,  1864, 2  M.  1278 ;  36  J.  638  * 

61.  Schoolmaster— Salary— Liability  of 
Heritor  for  Arrears.  —  Circumstances  in 
which  a  heritor  was  found  liable  in  payment 
of  arrears  of  schoolmaster's  salary  for  eleven 
years,  notwithstanding  his  having  paid  salary 
for  the  same  lands  in  another  parish  during 
that  period,  and  for  upwards  of  a  century 
before.    Alexander  v.  Pinkerton,  1826, 5 S.  185* 

62.  Schoolmaster— Salary— Warrandice 
against  Increase. — Warrandice  against  in- 
crease of  schoolmaster's  salary  in  a  deed  in 
1648,  held  to  extend  only  to  the  maximum 
salary  then  allowed  by  law.  Elliot  v.  M.  of 
Lothian,  1824,  3  S.  348* 

63.  School  —  Jurisdiction  of  Presby- 
tery. —  A  public  school,  originally  called 
a  grammar  school,  existed  in  the  burgh 
of  Elgin  prior  to  the  Reformation,  and,  in 
connection  therewith,  a  school  for  teaching 
music  and  other  liberal  arts  was  endowed  by 
the  Crown  out  of  the  property  of  the  Hospital 
of  Maison  Dieu,  modified  by  royal  grants  to 
the  magistrates  and  town  council  for  the  sup- 
port thereof.  This  last-mentioned  school  was 
afterwards,  in  or  about  the  year  1659,  con- 
verted, with  the  sanction  of  all  parties 
interested,  into  an  English  school,  in  which 
sacred  music  was  also  taught.  The  magistrates 
and  town  council  had  always  acted  as  patrons 
of  these  schools,  and  as  such  taken  the  initiative 
in  the  appointment  of  the  teachers.  Recently 
enlarged  accommodation  was  provided  by 
public  subscription,  and  higher  departments 


were  added  to  the  branches  of  education 
previously  taught  there  ;  but  the  old  constitu- 
tion remained  the  same.  Held  that  these 
formed  a  public  burgh  school ;  and  that  the 
masters  were  subject  to  the  jurisdiction, 
superintendence,  and  control  of  the  presby- 
tery. Presbytery  of  Elgin  v.  Mags,  dc  Town 
Council  of  Elgin,  1861,  23  D.  287  ;  33  J.  141. 

64.  Schoolhouse  —  Heritors  —  Vote  of 
Minister.— The  Act  1696,  c.  26,  enacted  "  that 
there  be  a  school  settled  and  established  and  a 
schoolmaster  appointed  in  every  parish  not 
already  provided,  by  advice  of  the  heritors 
and  minister  of  the  parish,  and  for  that  effect 
that  the  heritors  in  every  parish  meet  and 
provide  a  commodious  house  for  a  school." 
Held  that  this  did  not  entitle  the  minister  to 
vote  at  a  meeting  of  heritors  for  the  purpose 
of  considering  the  state  or  condition  of  the 
existing  schoolhouse,  or  any  question  as  to 
repairing  or  renewing  it.  Opinions  that  the 
minister  had  a  voice  with  regard  to  any  pro- 
posal to  alter  the  site  of  the  school.  Ainslies 
v.  Tainsh,  1872,  10  M.  336 ;  44  J.  198* 

65.  Schoolhouse  —  Quarter  Sessions  — 
Review  by  Court  of  Session.— Under  the 
Schoolmasters  Act,  43  Geo.  in.  c.  54,  it  is 
declared  that  the  judgment  of  the  quarter 
sessions  on  the  matters  specified  shall  be  final ; 
but  found  that,  having  exceeded  their  powers 
by  ordering  an  existing  schoolhouse  to  be 
removed  to  a  new  situation,  it  was  competent 
for  the  Court  of  Session  to  review  and  correct 
the  excess.  Dawson  v.  Allardyce,  18  Feb.  1809, 
F.  C  .* 

66.  Schoolhouse— Removal— Heritors.— 

The  majority  of  heritors,  with  the  consent  of 
the  schoolmaster,  may  remove  a  schoolhouse 
in  a  state  of  disrepair,  and  build  it  on  a  new 
site,  against  the  will  of  the  minority  Anderson 
v.  Heritors  of  Bonrtie,  26  Nov.  1808,  F.  C. 

67.  University— Diligence  by— Letters  of 
Horning. — Universities  held  not  entitled  to 
the  privilege  of  using  general  letters  of  horning 
for  recovery  of  teind-duties  payable  to  them. 
Pollok  v.  University  of  Glasgow,  1865,  3  M. 
968  ;  37  J.  501* 

68.  University— Privileges  of  Graduate— 
Right  to  Practise  Surgery— Glasgow.— A 

university  degree  of  master  in  surgery  found 
not  to  entitle  the  party  holding  it  to  practise 
surgery  within  the  bounds  in  which  a  corpora- 
tion of  surgeons  had,  by  grant  from  the  king, 
followed  by  immemorial  usage,  the  power  of 
examination  and  admission,  without  licence 
from  that  corporation.  An  exception  in 
the  grant  as  to  practising  medicine  in  favour 
of  those  having  medical  degrees  from  uni- 
versities, held  not  to  include  surgery. 
Terms  sufficient  to  constitute  a  permanent 
corporation  of  surgeons  with  exclusive 
privileges.  The  University  of  Glasgow  is 
a  proper  university,  with  all  the  privileges 
belonging  to  universities.  University  v. 
Physicians  <&  Surgeons  of  Glasgow,  1834,  13  S. 
9:   10  Fac.  6.    Remitted  to  consider  whether 
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the  Faculty  of  Physicians  and  Surgeons  in 
Glasgow  are  a  corporation  capable  in  law  of 
possessing,  and  clothed  in  fact  with,  the  rights 
of  a  corporation.  1835,  2  S.  &  M'L.  275. 
Held  that  they  are,  1840,  1  Robin  397.  Affg. 
1837,  15  S.  736 ;  12  Fac.  723  * 

69.  University  of  Edinburgh— Manage- 
ment.— The  regulation  of  the  College  of  Edin- 
burgh generally,  and  of  the  course  of  study  to 
entitle  students  to  degrees,  belongs  to  the 
magistrates  and  town  council,  and  not  to 
the  professors.  Mag8.  of  Edinburgh  v.  Pro- 
fessors of  the  University,  1829,  7  S.  255  ;  4  Fac. 
333. 

70.  University— Edinburgh— Eolation  to 
Magistrates.  —  The  general  law  relating  to 
universities  does  not  apply  to  the  University 
of  Edinburgh,  which  has  a  peculiar  constitution 


of  its  own,  and,  under  that  constitution,  the 
magistrates  and  town  council  of  Edinburgh 
have  the  right  to  issue  regulations  prescribing 
the  course  of  study  to  be  pursued  by  candidates 
for  degrees.  University  of  Edinburgh  v.  Mags, 
of  Edinburgh,  1854,  17  D.  (H.  L.)  8 ;  1  Macq. 
485  ;  26  J.  520  * 

71.  University— Edinburgh  — Admission 
of  Women. — Held  (1)  that  in  respect  of  the 
language  of  the  deeds  of  foundation  of  Edin- 
burgh University,  and  the  contemporaneous 
interpretation  by  usage,  female  students  were 
not  entitled  to  study  or  to  graduate  in  the 
University,  and  that  regulations  made  for 
their  admission  were  ultra  vires  of  the  Uni- 
versity Court;  and  (2)  that  a  reduction  of 
the  regulation  was  unnecessary.  J  ex-Blake 
v.  Senatus  of  University  of  Edinburgh,  1873, 
11  M.  784;  45  J.  476*  ' 
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